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NOTES 

ONTHB 


UNITED  STATES  REPORTS. 


XVII  WALLACE. 


17  WalL  1-9,  21  L.  Ed.  587,  CORDOVA  ▼.  HOOD. 

Vendor  of  land  by  absolnte  deed  has  an  equltaMe  lien  for  unpaid  pnr- 
cbase  monoy,  tlioogli  tbe  consideration  be  ezpreeeed  as  paid<  unless  it  is 
waived,  so  tben  is  a  lien  even  as  against  a  second  pvrdiaser  where  tbe  first 
deed  states  the  price  as  yet  ''to  be  paid," 

Approved  in  Brisco  v.  Minah  Consol.  Min.  Co.,  82  Fed.  954,  grantors 
jointly  have  a  lien  where  snm  is  payable  to  them  jqii^tly;  Joiner  v.  Per- 
kins, 59  Tex.  303,  lien  arises  by  la^  independently  of  agreement;  Cowles 
V.  Pollard,  51  Ala.  449,  allowing  lien  on  land  sold  to  a  feme  covert, 
though  mortgage  given  was  void ;  Seymour  v.  Slide  &  Spar  Gk>ld  Mines, 
42  Fed.  636,  and  Brisco  v.  Minah  Consol.  Min.  Co.,  82  Fed.  956,  and 
Electric-Light  etc.  Co.  v.  Bristol  Gas  etc.  Co.,  99  Tenn.  376,  42  S.  W. 
20,  all  holding  that  the  burden  is  on  the  party  claiming  that  the  li^n 
is  waived. 

Distinguished  in  Welch  v.  Farmers'  Loan  etc.  Co.,  165  Fed.  566,  91 
C.  C.  A.  399,  holding  where  consideration  for  sale  is  part  cash  and  part 
exchange  of  other  lands,  li^n  does  not  exist. 

What  constitutes  equitable  mortgage.    Note,  4  Am.  St.  Bep.  704. 

Vendor's  lien  is  presumptively  waived  ^iHiere  vendor  takes  the  note  or 
bond  of  tbe  vendee  with  a  surety,  but  this  may  be  rebutted. 

Approved  in  Griflfin  v.  Smith,  143  Fed.  866,  75  C.  C.  A.  73,  following 
rule ;  Rosenbaum  v.  Hayes,  10  N.  D.  327,  86  N.  W.  979,  980,  holding  on 
facts  that  factor's  lien  not  waived  by  taking  mortgage;  Slide  &  Spur 
Gold  Mines  v.  Seymour,  153  U.  S.  517,  38  L.  Ed.  805,  14  Sup.  Ct.  844, 
holding  that  lien  was  not  waived  where  mine  sold  to  corporation  and  its 
shares  pledged  as  security;  Woodall  v.  Kelly,  85  Ala.  373,  7  Am.  St.  Bep. 
61,  5  South  166,  holding  herein  no  waiver  by  oral  understanding; 
Electric-Light  etc.  Co.  v.  Bristol  Gas  etc.  Co.,  99  Tenn.  376,  42  S.  W. 
vin— 1  (1) 
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;  ;  '  '2D,  and  Richardson  v.  Green,  46  Ark.  270,  the  burden  of  showing  such 
was  not  the  intention  is  on  the  vendor;  Kendrick  v.  Eggleston,  56  Iowa, 
131,  41  Am.  Bep.  82,  8  N.  W.  878,  lien  waived,  though  security  is  worth- 
less. 

Waiver  of  the  vendor's  lien.    Note,  187  Am.  St.  Bep.  194,  196. 

Taking  security  from  third  person  as  waiver  of  implied   vendor's 
lien.    Note,  13  Ann.  Oaji:  870. 

Waiver  is  a  thing  of  intention  as  well  as  of  action. 
Approved  in  Erickson  v.  Russ,  21  N.  D.  210,  32  L.  B.  A.  (N.  S.)  1072, 
129  N.  W.  1026,  holding  obtaining  judgment  against  debtor  does  not 
waive  lien;  Kirwood  v.  Hoxie,  95  Mich.  66,  86  AnL  St.  B^.  552,  54 
N.  W.  721,  holding  there  was  a  mechanic's  lien;  Irvin  v.  Gardner, 
50  Tex.  54,  waiver  must  be  ascertained  from  the  circumstances. 

Means  of  knowledge,  with  the  duty  of  using  them,  are  in  equity 
equivalent  to  knowledge  itself.  So.  where  deed  to  one's  grantor  states  the 
consideration  'to  be"  paid,  he  takes  subject  to  lien  for  unpaid  portion. 

Approved  in  Electric-Storage  Battery  Co.  v.  Gould  Storage  Battery 
Co.,  197  Fed.  749,  holding  where  assignee  of  patent  rights  takes  with 
knowledge  of  assignment  of  machine  of  similar  character,  he  is  put  on 
his  gfuard;  National  Cash  Register  Co.  v.  New  Columbus  Watch  Co., 
129  Fed.  116,  63  C.  C.  A.  616,  where  attorney  for  inventor,  being  re- 
quested to  ascertain  whether  client  would  sell  pending  application  for 
patent,  bought  it  for  himself  on  quiet  and  sold  it  to  complainant  for 
big  gain,  complainant  not  affected  by  his  knowledge  of  equitable  interest 
of  others;  Costello  v.  Graham,  9  Ariz.  264,  80  Pac.  337,  holding  where 
deed  purports  to  convey  only  half  interest,  purchaser  is  put  on  notice 
as  to  other  half;  Beach  v.  Osborne,  74  Conn.  415,  50  Atl.  1022,  holding 
one  purchasing  lot  on  grantor's  statement  as  to  lack  of  encumbrances, 
/  without  examining  records,  is  not  purchaser  in  good  faith;  Oglebay  v. 
Todd,  166  Ind.  253,  76  N.  E.  239,  holding  where  decree  in  foreclosure 
did  not  specify  defendant  a  surety,  special  decree  can  be  made  so 
specifying;  Pierce  v.  Vanfeell,  35  Ind.  App.  536,  74  N.  E.  558,  applying 
rule  where  administrator  conveyed  tract  of  thirty-nine  acres  under 
description  which  by  mutual  mistake  was  supposed  to  convey  twelve 
acres,  and  defendant  acquired  same  as  part  of  lai^er  tract  which  was 
conveyed  by  antenuptial  contract;  Reed  v.  Bachman,  61  W.  Va.  465, 
123  AuL  St.  Rep.  996,  57  S.  E.  774,  holding  one  cotenant  purchasing  at 
sale  by  trustees  cannot  hold  against  other  tenants,  where  he  was  also 
liable  for  debt;  Van  Gunden  v.  Virginia  etc.  Iron  Co.,  52  Fed.  850, 
3  C.  C.  A.  294,  where  vendor  is  not  in  possession,  and  only  conveys 
what  his  ancestor  x)ossessed,  vendee  is  not  innocent;  Jonathan  Mills 
Mfg.  Co.  V.  Whitchurst,  72  Fed.  501,  19  C.  C.  A.  130,  where  recitals  in 
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patent  indicate  a  possible  outstanding  interest,  vendee  is  chargeable; 
Singer  v.  Scheible,  109  Ind.  583,  10  N.  E.  620,  a  recital  that  a  deed  is 
pursuant  to  a  judgment  gives  notice  of  all  equities  therein;  Peters  v. 
Clements,  46  Tex.  123,  vendee  bound  by  recitals  in  deed  and  the  eqaities 
apparent  in  line  of  title;  Robertson  v.  Guerin,  50  Tex.  323,  where  an 
unrecorded  deed  in  chain  shows  price  unpaid,  a  grantee  is  charged  with 
notice;  Gaston  v.  Dashiell,  55  Tex.  517,  one  not  examining  deed  or  will 
through  which  he  claims  is  charged  with  notice;  Jenkins  v.  Adams,  71 
Tex.  5,  8  S.  W.  604,  a  grantee  is  bound  by  knowledge  of  what  records 
show ;  Long  v.  Weller,  29  Gratt.  354,  held  to  have  knowledge  of  bound- 
aries, all  papers  being  accessible  at  a  judicial  isale;  Justis  v.  English, 
30  Gratt.  576,  holding  a  purchaser  affected  with  notice  of  trust,  pointed 
to  by  deed ;  Woods  v.  Krebbs,  30  Gratt.  715,  a  deed  referring  to  decree 
gives  notice  to  all  therein  contained;  Thelton  v.  Ficklin,  32  Gratt. 
749,  holding  that  vendee  took  land  with  notice  that  it  was  affected  by 
partnership  equities;  Lamar  v.  Hale,  79  Ya.  160,  vendee  of  land  of 
mining  partnership  takes  notice  of  its  peculiarities;  Wissler  v.  Craig, 
80  Ya.  32,  a  vendee  at  judicial  sale  takes  notice  of  recorded  trust  deed ; 
Effinger  v.  Hall,  81  Ya.  106,  and  Davis  v.  Tebbs,  81  Ya.  604,  both  hold- 
ing a  vendee  takes  notice  of  everything  referred  to  in  his  claim  of  title, 
as  a  will;  The  John  T.  Moore-,  3  Woods,  66,  Fed.  Cas.  7430,  one  with 
actual  notice  of  a  prior  unrecorded  mortgage  is  subordinate  thereto. 

Constructive  notice.    Note,  45  Am.  B^.  188. 


Vendor's  lien  Is  not  affected  by  giving  a  new  note  for  an  old  one. 
Approved  in  Chicago  Title  etc.  Co.  v.  M'Glew,  193  111.  461,  61  N.  E. 
1020,  holding  stating  account  between  decedent  and  servant  does  not 
deprive  servant  of  priority  given  by  act  relating  to  administration; 
Kirkwood  v.  Hozie,  95  Mich.  66,  85  Am.  St.  Bep.  552,  54  N.  W.  721, 
mechanic's  lien  not  lost  by  personal  judgment;  Robertson  v.  Guerin,  50 
Tex.  323,  new  note  to  third  party  does  not  affect  lien;  Flanagan  v.  Cush- 
man,  48  Tex.  245,  holding  the  lien  passes  with  the  assignment  of  the 
debt. 

Giving  a  new  note  is  not  payment  of  a  debt;  it  is  only  a  change  of  the 
evidence. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Madison  Mfg.  Co.,  153  Fed. 
318,  holding  giving  new  note  does  not  release  collateral  securing  old 
note. 

Many  cases  hold  that  where  a  purchase-money  note  is  assigned,  the  lien 
does  not  pass  to  the  assignee,  but  the  role  is  otherwise  in  Texas. 

Approved  in  Flanagan  v.  Cushman,  48  Tex.  244,  245,  the  transfer  of 
the  debt  carries  the  Uen;  Bice  v.  Bice,  36  Fed.  861,  to  show  the  United 
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States  oouTts  will  not  enforce  a  lien  unless  recogniased  by  the  State 
where  land  is  situated ;  Attaway  y.  Carter,  1  Posey,  76,  holding  assignee 
of  note,  without  notice  of  waiver,  takes  no  lien  where  it  is  waived 
unless  reserved  in  the  deed;  Dean  v.  Hudson,  1  Posey,  370,  holding  lien 
passes  with  note. 

17  WaU.  9-14,  21  L.  Ed.  569,  UNITED  STATES  ▼.  HIOSET. 

Where  claimant  does  not  appeal  from  court  of  daima,  claims  which 
have  been  rejected  will  not  he  ezamtned  on  appeal  by  United  States  ftom 
the  allowed  claima. 

Approved  in  United  States  v.  Ewing,  140  U.  S.  150,  S5  L.  Ed.  391,  11 
Sup.  Ct.  746,  and  United  States  v.  Perry,  50  Fed.  749,  1  C.  C.  A.  648, 
refusing  to  consider  disallowed  claims. 

Where  rights  of  a  lessee  are  given  to  another,  it  cannot  be  an  assign- 
ment where  the  terms  are  different  from  those  with  original  lessor. 

Approved  in  St.  Joseph  etc.  R.  R.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  135 
Mo.  191,  88  L.  £.  A.  612,  36  S.  W.  606,  distinguishing  between  assign- 
ments and  subleases. 

Where  the  United  States  has  sublet  and  then  awlgned  all  Its  claims  in 
a  lease  to  another,  it  can  recover  nothing^itself ,  even  rents  already  due, 
from  the  sublessee,  and  cannot  set  it  off  as  counterclaim. 

Distinguished  in  Love  v.  Van  Every,  18  Mo.  App.  204,  holding  an  as- 
signment of  a  continuing  contract  does  not,  of  itself,  transfer  a  right 
of  action  of  previous  breach. 

17  Wall  14-18,  21  L.  Ed.  696,  MABIN  v.  LALI^ET. 

The  issue  of  executory  pfocess  on  a  mortgage  is  in  substance  a  decree 
of  foreclosure  and  sale,  and  is  a  final  appealable  decree,  especially  when 
opposition  is  made  and  overruled. 

Approved  in  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  585,  113  C.  C.  A. 
450,  holding  petition  to  seize  and  sell  a  vessel  under  a  mortgage  is  ''suit" 
«o  as  to  warrant  removal ;  Fleitas  v.  Richardson,  147  U.  S.  545,  37  L.  Ed. 
275,  13  Sup.  Ct.  432,  Boatman's  Bank  v.  Wagenspack,  4  Woods,  133, 

12  Fed.  69,  and  Marchand  v.  Sobral,  24  Fed.  316,  all  holding  that  pro- 
ceedings under  the  same  statute  are  equitable;  Idaho  etc.  Land  Co.  v. 
Bradbury,  132  U.  S.  515,  38  L.  Ed.  437,  10  Sup.  Ct.  179,  holding  fore- 
closure of  mechanic's  lien  a  suit  in  equity. 

Distinguished  in  Fleitas  v.  Richardson,  147  U.  S.  548,  37  L.  Ed.  276, 

13  Sup.  Ct.  433,  disallowing   appeal  where  defendant  was  not  served. 

Decree  of  foreclosure  and  sMe  is  a  final  appealable  decree. 
Approved  in  Fleitas  v.  Richardson,  147  U.  S.  548,  87  L.  Ed.  276, 
13  Sup.  Ct.  433,  disallowing  appeal  where  defendant  was  not  served; 
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Andrews  ▼.  National  etc  Pipe  Works,  73  Fed.  519,  19  C.  C.  A.  548, 
deeree  fixing  priority  of  liens  and  ordering  sale  is  final. 

gnpreoie  Court  would  entertain  no  appeal  ftom  a  Judgment  in  Circuit 
Court  against  any  defendant  who  liad  not  been  actually  served  with  process 
and  bad  entered  no  appearance. 

Approved  in  Fleitas  v.  Richardson,  147  U.  S.  548,  87  £•  Ed.  276, 
13  Sup.-  Ct.  433,  disallowing  an  appeal  in  executory  process. 

No  writ  of  ezTor  lies  wbere  the  proceeding  is  essentially  a  foreclosure 
of  a  mortgage  in  chancery;  there  must  be  an  appeal. 

Approved  in  Nelson  v.  Lowndes  Co.,  93  Fed.  542,  35  C.  C.  A.  419, 
dismissing  a  writ  of  error;  Fleitas  v.  Richardson,  147  U.  6.  547,  87 
L.  Ed.  276,  13  Sup.  Ct.  433,  disallowing  an  appeal  where  defendant  was 
not  served;  Land  Trust  v.  Hoffman,  57  Fed.  336,  6  C.  C.  A.  358,  suit  to 
remove  cloud  should  be  brought  up  by  appeal. 

Miscellaneous.  Miscited  in  Fleitas  v.  Richardson,  147  U.  S.  544^  87 
L.  Ed.  275,  13  Sup.  Ct.  432. 

17  WaU.  19,  21  L.  Ed.  611,  RTAN  ▼.  KOCH. 

Where  plaintiff  in  ezror  has  filed  no  assii^nment  of  errors  or  brief,  as 
required  by  rules  of  court,  a  Judgment  will  be  aflrmed. 

Approved  in  Fitch  v.  Richardson,  147  Fed.  196,  77  C.  C.  A.  422,  fol- 
lowing rule. 

17  Wall  19-29,  21Xi.  Bd.  664,  NATIONAI.  BANK  OF  THE  METBOPOUB 
▼.  KENNEDY. 

BeeelTer  of  national  bank  may  sue  in  his  own  or  the  association's  name. 
Approved  in  M'Donald  v.  Nebraska,  101  Fed.  173,  41  C.  C.  A.  278, 
upholding  Federal  jurisdiction  of  action  against  receiver  of  national 
bank  in  official  capacity ;  Aldrich  v.  Campbell,  97  Fed.  665,  38  C.  C.  A. 
347,  holding  suit  in  Federal  equity  court  to  restrain  receiver  of  insolvent 
national  bank  from  prosecuting  action  at  law  in  same,  against  com- 
plainant being  merely  ancillary  to  law  action,  may  be  maintained  without 
regard  to  jurisdiction;  Montgomery  Bank  etc.  Co.  v.  Walker,  181  Ala. 
379,  61  South.  954,  holding  superintendent  of  banks  suing  for  debts  of 
defunct  bank  acts  only  as  receiver;  Colbert  v.  Baetjer,  4  App.  D.  C. 
427,  having  assignee  for  benefit  of  creditors  takes  with  all  equities  ex- 
isting against  assignor;  Fish  v.  Olin,  76  Vt.  124,  56  Atl.  533,  national 
4iank  receiver  may  sue  at  law  in  own  name  in  State  court;  Stanton  v. 
Wilkeson,  8  Ben.  359,  Fed.  Cas.  13,299,  Price  v.  Abbott,  17  Fed.  508, 
and  Stephens  v.  Bemays,  41  Fed.  402,  enforcing  shareholder's  liability; 
Cockrill  V.  Abeles,  86  Fed.  508,  30  C.  C.  A.  223,  Movius  v.  Lee,  24 
Bl&tehf.  294,  30  Fed.  300,  and  Brinckerhoff  v.  Bostwick,  88  N.  T.  61, 
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all  enforeing  directors'  liability  for  negligence;  Jackson  ▼.  Fidelity  etc. 
Co.,  75  Fed.  367,  21  C.  C.  A.  394,  allowing  recovery  on  policy  insuring 
bank  against  defaulting  officials;  Denton  v.  Baker,  79  Fed.  192,  24 
C.  C.  A.  476,  refusing  to  enjoin  rejection  by  receiver  of  judgment  claim 
against  bank ;  Myers  v.  Hettinger,  94  Fed.  372,  37  C.  C.  A.  369,  holding 
receiver  m^  sue  in  Federal  courts;  Chicago  etc.  Co.  v.  Park  National 
Bank,  145  111.  487,  32  N.  E.  536,  allowing  recovery  on  promissory  note ; 
dissenting  opinion  in  Bridges  v.  Stephens,  132  Mo.  554,  34  S.  W.  563, 
majority  holding  that  receiver  may  waive  defense  of  statute  of  limita- 
tions, and  cannot  thereafter  plead  it;  Hendee  v.  Connecticut  etc.  R.  R. 
Co.,  23  Blatchf.  455,  26  Fed.  678,  enjoining  suit  to  recover  for  bonds 
pledged  to  bank  and  sold  by  receiver;  Thom})Son  v.  Schoatzel,  2  S.  D. 
397,  50  N.  W.  632,  refusing  to  remove  to  Federal  court,  action  for  con- 
version, brought  by  receiver  of  national  bank. 

Stockholders  of  insolvent  bank  are  not  debtors,  but  rather  creditors, 
entitled  to  any  surplus  after  payment  of  debts,  for  which  they  are  liable 
after  other  resources  have  been  exhausted. 

Approved  in  Bailey  v.  Sawyer,  4  Dill.  464,  Fed.  Cas.  744,  Stanton  v. 
Wilkeson,  8  Ben.  359,  Fed.  Cas.  13,299,  and  Price  v.  Abbott,  17  Fed. 
508,  enforcing  shareholders'  liability. 

Beceiver  of  national  bank  most  collect  assets,  but  he  does  not  dis- 
tribute them. 

Approved  in  Merrill  v.  First  Nat.  Bank,  75  Fed.  153,  21  C.  C.  A.  282, 
establishing  claim  of  creditor  of  national  bank;  Rosenblatt  v.  Johnston, 
104  U.  S.  463,  26  L.  Ed.  833,  holding  personal  property  of  national 
bank  in  receiver's  hands  exempt  from  State  taxation. 

Title  of  receiver  to  assets  of  national  bank.    Note,  1  Ann.  Oas.  296. 

Beceiver  of  ni|.tional  bank  may  sue  for  ordinary  debt,  without  special 
direction  of  United  States  controller. 

Approved  in  Turner  v.  Richardson,  180  U.  S.  90,  45  L.  Ed.  440,  21 
Sup.  Ct.  296,  holding  receiver  of  national  bank  may  sue  to  establish 
bank's  claim  against  insolvent  debtor,  without  authorization  by  con- 
troller; Richardson,  Receiver,  v.  Syndics,  52  La.  Ann.  1617,  28  South. 
160,  holding  it  is  not  necessary  for  national  bank  receiver  to  obtain 
controller's  authorization  to  apply  to  State  court  for  order  to  sell 
stocks  in  pledge  in  his  hands;  Hayden  v.  Thompson,  71  Fed.  66,  17 
C.  C.  A.  592,  applying  rule  in  suit  to  recover  dividends  unlawfully^ 
paid;  Bridges  v.  Stephens,  132  Mo.  546,  547,  34  S.  W.  561,  holding  re-* 
ceiver  may  waive  defense  of  statute  of  limitations,  and  cannot  thereafter 
plead  it;  Stanton  v.  Wilkeson,  8  Ben.  359,  Fed.  Cas.  13,299,  enforcing 
shareholders'  liability;  Gibson  v.  Peters,  35  Fed.  728,  allowing  compen- 
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sation  to  United  States  attorney  for  services  to  receiver  of  national 
bank. 

Conversation  at  time  of  drawing  drafts,  In  negotiation  of  a  loan,  being 
part  of  the  res  gestae,  Is  admissible  to  explain  the  transaction. 

Approved  in  American  Bonding  etc.  Co.  v.  Takabashi,  111  Fed.  129, 
49  C.  C.  A.  267,  admitting  evidence  of  preliminary  circumstances  and 
n^;otiations  where  contract  requires  one  of  parties  to  pay  money  to 
one  designated  as  trustee,  without  stating  for  whom  or  for  what  pur- 
pose he  is  trustee;  Kelly  v.  Leachman,  3  Idaho,  673,  34  Pac.  814,  hold- 
ing identity  of  sum  included  in  promissory  note  which  is  given  to  pay 
interest  on  pre-eidsting  debt,  and  that  it  was  given  for  such  interest, 
may  be  shown  by  parol;  Pacific  Biscuit  Co.  v.  Dugger,  42  Or.  516,  70 
Pac.  525,  admitting  parol  evidence  in  action  at  law  to  show  that  abso- 
lute bill  of  sale  was  mortgage;  Archer  v.  Helm,  70  Miss.  891,  12  South. 

706,  admitting  oral  declaration  that  boundary  line  was  regarded  as 
settled. 

Where  It  Is  material  whether  a  loan  made  by  a  cashier  was  for  himself 
personally  or  on  account  of  his  bank,  attending  conversatlona  and  acts  are 
part  of  res  gestae  and  admissible. 

Approved  in  Sellar  v.  Clelland,  2  Colo.  546,  allowing  proof  of  con- 
versation to  show  misrepresentation  in  contract  of  carriage ;  Humphrey 
V.  Chilcat  Canning  Co.,  20  Or.  213,  25  Pac.  391,  admitting  memorandum 
to  explain  terms  of  contract  of  employment. 

Res  gestae.    Note,  95  Am.  Dec.  58,  58. 

Declaration  of  a  man  doing  an  act  are  admissible  In  his  own  behalf  to 
show  his  purpose,  and  a  party  to  a  transaction  may  state  Its  purpose. 

Approved  in  Foster  v.  Cleveland  etc.  B.  R.  Co.,  56  Fed.  436,  allowing 
party  to  state  his  compensation  under  written  contract  of  carriage 
which  shows  it;  Brown  v.  Cranberry  etc.  Coal  Co.,  59  Fed.  437,  allowing 
explanation  of  deed  to  mine;  Fleming  v.  Tost,  137  Ind.  101,  36  N.  E. 

707,  applying  rule  in  refusing  to  set  aside  conveyance  as  a  fraud  on 
creditors. 

Distinguished  in  Himrod  v.  Ft.  Pitt  Min.  etc.  Co.,  220  Fed.  84,  135 
C.  C.  A.  648,  holding  in  order  to  show  estoppel  on  account  of  plaintiff's 
failure  to  object  to  dumping  waste  on  property,  evidence  must  show 
he  had  knowledge  of  it. 

Bight  of  one  to  testify  as  to  his  intent.    Note,  23  L.  R.  A.  (N.  8.) 
$78. 

Statement  of  evidence  annexed  to  Mil  of  exceptions^  but  not  made  part 
of  it,  cannot  be  consldeired  by  appellate  court. 
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Approved  in  The  Wyandotte,  145  Fed.  326,  75  C.  C.  A.  117,  appljring 
rale  in  admiralty;  United  States  v.  Wingate,  44  Fed.  131,  refusing  to 
go  outside  record  to  determine  whether  taking  timber  from  pnblie 
lands  was  willful  j  Southern  Express  Co.  v.  Van  Meter,  17  Fla.  796, 
refusing  to  consider  errors  not  embraced  in  brief. 

"Belier*  of  one  party  will  not  govern  the  rights  of  other,  unless  latter, 
by  his  conduct  or  declarations,  induced  that  belief. 

Approved  in  Anderson  v.  Pacific  Coast  Co.,  99  Fed.  110,  holding  in 
suit  by  assignee  for  freight  under  charter-party,  claim  for  coal,  set  up 
in  answer  which  alleged  that  it  was  furnished  to  libelant's  assignor 
after  making  of  charter-party,  solely  on  reliance  on  contract  of  affreight- 
ment, and  with  intention  that  price  of  coal  would  be  retained  out  of 
freight,  but  without  alleging  agreement  to  that  effect,  does  not  constitute 
setoff;  Barataria  Canning  Co.  v.  Ott,  84  Miss.  757,  37  South.  125,  in 
construing,  reservation  in  deed,  intention  of  parties  cannot  be  shown ; 
Sparhawk  v.  Drexel,  12  N.  B.  R.  468,  22  Fed.  Cas.  866,  refusing  to  set 
aside  sale  of  stock  pledged  as  security  for  loan  to  party  now  bankrupt ; 
Mellen  v.  Ford,  28  Fed.  648,  construing  building  contract  in  attachment 
suit. 

Admissibility  in  evidence  of  books  of  account.    Note,  188  Am* 
St.  B^.  473. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate,  or  other 
property  of  national  banks.    Note,  96  Am.  Dec.  291. 

Miscellaneous.  Cited  in  Mays  v.  Fritton,  20  WaU.  418,  22  L.  Ed.  390, 
not  in  point. 

17  WaU.  29-32,  21  L.  Sd.  506,  THE  NXJE8TRA  8EN0BA  DE  BEGLA. 

In  case  of  unlawful  seizure  of  vessel  as  prize,  an  allowance  by  court  to 
aggrieved  party  of  five  thousand  dollars,  counsel  fees,  is  excessive  and  un- 
warranted. 

Approved  in  dissenting  opinion  in  L.  Bucki  &  Son  Lumber  Co.  v. 
Fidelity  &  Deposit  Co.,  109  Fed.  405,  48  C.  C.  A.  436,  majority  allowing 
counsel  fees  as  damages  in  action  on  attachment  bond,  given  under 
Florida  statute;  Jacobus  v.  Monongahela  Nat.  Bank  etc.,  35  Fed.  397, 
refusing  allowance  of  counsel  fees  in  granting  damages  for  wrongful 
attachment  of  stock. 

Practice  and  procedure   governing   transfer  of   causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  847. 

17  WaU.  32-44,  21  L.  Ed.  566,  BRANSON  v.  WIRTH. 

Where  patentee  of  land  conveys  specified  land  as  granted  by  his  patent, 
lie  and  his  privies  are  estopped  to  deny  that  his  patent  covered  such  land. 
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Approved  in  Oxford  Township  v.  Columbia,  38  Ohio  St.  95,  refusing 
recovery  of  patented  land  after  long  delay. 

Where  patentee  of  "northeast"  quarter  conveys  "southeast**  quarter, 
title  aA  government  to  latter  is  not  impaired,  and  title  to  former  is  not 
reinvested  in  government. 

Approved  in  Wirth  v.  Branson,  98  U.  S.  118,  25  L.  Ed.  87,  holding  that 
where  patent  to  land  has  not  been  set  aside,  a  subsequent  patent  to 
same  land  is  void  ;'^edrick  v.  Atchison  etc.  R.  R.  Co.,  120  Mo.  540,  25 
S.  W.  766,  refusing  to  eject  applicant  for  public  land,  at  suit  of  subse- 
quent patentee. 

Assertion  of  estoppel  may  he  prevented  by  existence  of  another  estoppel 
against  its  use. 

Approved  in  National  Safe  Deposit  etc.  Co.  v.  Gray,  12  App.  D.  C. 
291,  holding  pledgee  of  stock  certificate  duly  indorsed  is  not  bound 
by  equities  existing  between  pledgor  and  true  owner;  Tappan  v.  Hunt- 
ington, 97  Colo.  35,  106  N.  W.  99,  conveyance  by  subsequent  grantee 
subject  to  encumbrances  makes  mortgage  enforceable  by  original  grantor 
who  has  acquired  mortgage;  United  States  Fidelity  etc.  Co.  v.  Etten- 
heimer,  70  Neb.  151,  99  N.  W.  653,  one  who  executes  bond  under  cir- 
cumstances which  estop  him  from  pleading  want  of  consideration  cannot 
defend  action  on  bond  on  ground  that  plaintiff  is  estopped  to  assert 
consideration;  Sinsheimer  v.  Simonson,  96  Fed.  588,  debtor  estopped 
to  object  that  his  creditors  were  estopped  from  urging  his  involuntary 
insolvency. 

Estoppel  against  estoppel.    Note,  5  Ann.  Gas.  845. 

If  one  person  is  induced  to  do  an  act  prejudicial  to  himself  by  right- 
fully relying  on  the  acts  or  declarations  of  another,  equity  wiU  enjoin  the 
latter  from  asserting  his  legal  rights  against  the  tenor  of  such  acts  or  dec- 
larations. 

Approved  in  Wiser  v.  La^irler,  7  Ariz.  185,  62  Pac.  701,  holding  vendor 
of  mine  not  estopped  to  assert  title  thereto  where  they  had  given  option  * 
to  party  who  assigned  to  corporation  which  defaulted  in  payment; 
Brigham  Young  Trust  Co.  v.  Wagener,  12  Utah,  11,  40  Pac.  765,  holding 
this  rule  does  not  apply  if  party  knew  the  declarations  to  be  false; 
Brigham  Young  Trust  Co.  v.  Wagener,  13  Utah,  241,  44  Pac.  1031,  hold- 
ing lessee  need  not  pay  rent  after  practical  termination  of  lease  by 
lessor;  Colorado  etc.  Trust  Co.  v.  Grand  etc.  Canal  Co.,  3  Colo.  App. 
73,  32  Pac.  182,  refusing  to  enjoin  sale  of  land  under  trust  deed. 

No  one,  even  the  Rovemment,  can  set  up  an  estoppel  against  his  own 
grant,  and  this  applies  to  his  suhsequent  grantees. 

Approved  in  United  Slates  v.  McLaughlin,  12  Sawy.  201,  30  Fed.  162, 
refusing  to  vacate  patents  to  lands  granted  to  railroad;  United  States 
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y.  Wallamet  etc.  Wagon  Road  Co.,  14  Sawy.  490,  42  Fed.  359,  and  United 
States  V.  Wallamet  etc.  Wagon  Road  Co.,  44  Fed.  241,  refusing  to  set 
aside  patents  to  land  granted  in  aid  of  wagon  road. 

Notice  by  recitals  in  deeds.    Note,  16  Am.  Dec.  754. 

Marginal  memorandum  in  records  of  land  office  cannot  be  received  to 
contradict  tbe  terms  of  tbe  patent. 

Approved  in  Slattery  v.  Heilperin,  110  La.  97,  34  South.  144,  holding 
indorsement  across  face  of  land  patent,  issued  by  State,  reciting:  "This 
location  is  erroneous,  null  and  void,  warrant  returned  to  locator,"  re- 
ceived in  evidence  over  objection,  does  not  of  itself  suffice  to  prove 
erroneous  location,  nor  nullity  of  patent,  nor  that  warrant  was  returned, 
to  locator. 

Public  acts  are  evidence  of  tbe  facts  therein  recited,  but  private  acts 
are  not  evidence,  except  against  the  parties  who  procure  them;  hence,  re- 
cital in  private  statute  that  a  soutbeast  quarter-section  was  patented  to 
A,  is  inadmissible  to  contradict  land  office  records  and  patent  itself  Showing 
grant  of  northeast  quarter. 

Approved  in  Davis  v.  Moyles,  76  Vt.  37^  66  Atl.  178,  i)etitions  to 
legislature  for  grant  of  lands  reciting  lands  confiscated  from  peti- 
tioner's father  and  private  acts  granting  land  and  also  reciting  confisca- 
tion are  not  evidence  of' confiscation,  so  as  to  show  title  in  State  at  time 
of  grant  as  against  defendant  in  suit  for  trespass  by  one  claiming 
through  grantee ;  Kinkead  v.  United  States,  150  U.  S.  498,  37  L.  Ed.  1158, 
14  Sup.  Ct.  177,  rejecting  claim  for  warehouse  in  Alaska,  brought  before 
court  under  special  statute ;  Goodykoontz  v.  Acker,  19  Colo.  366,  35  Pac. 
913)  refusing  mandamus  to  compel  payment  of  mine  inspector  under 
statute. 

17  W«U.  44-64,  21  L.  Ed.  570,  OLOOTT  v.  BTNXm. 

In  determining  sufficiency  of  evidence  to  establish  title  to  land,  Sn- 
.  preme  Oourt  is  governed  by  the  lez  loci  rei  sitae. 

Approved  in  United  States  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  172  Fed. 
274,  holding  Federal  courts  bound  by  laws  of  State  court  regarding  no- 
tice implied  in  lis  pendens ;  Lloyd  v.  Fulton,  91  U.  S.  485,  28  Ik  Ed.  365, 
upholding  deed  to  wife  against  creditors ;  Lippincott  v.  Mitchell,  94  U.  S. 
770,  24  L.  Ed.  317,  holding  mortgage  on  wife's  property  to  secure  hus- 
band's debts,  void,  in  Alabama;  Brine  v.  Hartford  Fire  Ins.  Co.,  96  U.  S. 
635,  24  L.  Ed.  861,  allowing  redemption  after  mortgage  sale,  under 
Illinois  laws;  County  of  Macon  v.  Shores,  97  U.  S.  277,  24  L.  Ed.  890, 
allowing  recovery  on  bonds  issued  in  aid  of  railroad;  Slaughter  v.  Glenn, 
98  U.  8.  245,  25  L.  Ed.  123,  holding  sale  of  land  by  married  woman  valid, 
under  Texas  laws ;  Hewitt  v.  Storey,  14  Sawy.  320,  39  Fed.  721,  enjoin- 
ing interference  with  water  rights,  under  California  laws. 
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Qnestions  of  State  law  as  to  which  State  court  decisions  most  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  IL  iL  (N.  8.)  .391,  450. 

Eanlty  proceeding  is  only  appropriate  remedy  to  establish  a  lost  deed. 
Approved  in  Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed.  29,  holding 
Federal  courts  bound  by  laws  of  State  in  regard  to  real  property. 

Besnlting  tmst  generally  arises  where  purchase  money  is  all  paid  by 
one,  and  property  is  conveyed  to  another,  but  where  only  a  part  is  paid,  no 
trust  arises  unless  it  Is  some  definite  part  paid  for  some  aliquot  part  of  the., 
property. 

Approved  in  Fagan  v.  Troutman,  25  Colo.  App.  260,  138  Pac.  445, 
holding  where  wife  gives  purchase  money  and  land  is  conveyed  to  hus- 
band, resulting  trust  will  be  declared  in  favor  of  wife;  Lewis  v.  Lewis, 
3  Idaho,  649,  33  Pac.  40,  determining  existence  of  resulting  trust ;  Miller 
V.  Saxton,  75  S.  C.  245,  55  S.  E.  313,  where  person  buying  land  jointly 
with  another  conveys  land  to  wife,  resulting  trust  exists  in  favor  of 
other  tenant;  Thum  v.  Wolstenholme,  21  Utah,  465,  61  Pac.  540,  holding 
where  owner  of  bank  gave  note  in  payment  of  premium  for  insurance 
policy,  which  note  was  sold  for  value  to  bank,  which  forwarded  it  to 
insured's  bank  for  collection  and  latter  gave  bank  credit  on  its  account, 
no  trust  arose  in  favor  of  insured's  bank  with  respect  to  insurance 
money ;  Young  v.  Holland,  117  Va.  443,  84  S.  E.  640,  allowing  parol  evi- 
dence to  show  trust  for  collecting  of  rents  to  apply  on  purchase  money ; 
Ducie  V.  Ford,  138  U.  S.  592,  34  L.  Ed.  1095,  11  Sup.  Ct.  418,  applying 
rule  to  mining  claims ;  In  re  Wood,  5  Fed.  446,  setting  aside  conveyance 
to  wife  by  bankrupt,  of  land  on  which  was  a  house  constructed  with 
wife's  money;  Wade  v.  Sewell,  56  Fed.  130,  applying  rule  and  holding 
judgment  against  grantee  creates  no  lien  on  the  land ;  Levi  v.  Evans,  57 
Fed.  683,  6  C.  C.  A.  500,  refusing  to  establish  resulting  trust  in  stock, 
where  evidence  of  payment  is  not  clear;  Olcott  v.  Rice,  69  Fed.  203,  16 
C.  C.  A.  186,  holding  no  trust  in  lands  purchased  by  railroad  officers  for 
their  personal  notes;  Voorhees  v.  Blanton,  83  Fed.  239,  declaring  trust 
in  land  purchased  by  husband,  partly  with  wife's  money;  Voorheis  v. 
Blanton,  89  Fed.  889,  32  C.  C.  A.  384,  affirming  lower  judgment ;  Lofton 
▼.  Sterrett,  23  Fla.  574,  2  South.  841,  refusing  to  establish  resulting  trust 
in  absence  of  clear  proof;  Reed  v.  Reed,  135  111.  487,  25  N.  E.  1096,  hold- 
ing no  resulting  trust  in  wife  who  takes  up  obligations  of  husband,  given 
for  purchase  of  land ;  Hughes  v.  White,  117  Ind.  474,  20  N.  E.  159,  de- 
claring resulting  trust  in  land  purchased  by  guardian  paying  one- third 
with  ward's  money;  Woodside  v.  Hewel,  109  Cal.  486,  42  Pac.  153,  and 
Culp  V.  Price,  107  Iowa,  139,  141,  77  N.  W.  850,  851,  refusing  to  declare 
resulting  trust  without  definite  and  clear  proof  as  to  proportion  paid; 
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Bourke  v.  Callanan,  160  Mass.  196,  35  N.  E.  461,  declaring  no  resulting" 
tmst  in  pnrehaser  at  mortgage  sale,  repaid  in  part  by  mortgagor ;  Barger 
V.  Barger,  30  Or.  275,  47  Pac.  704,  holding  no  trust  in  land  purchased 
by  husband  partly  with  borrowed  money  and  partly  with  mixture  of  his 
and  his  wife's  money ;  ODonnell  v.  White,  18  R.  I.  660,  29  Atl.  770,  hold- 
ing no  trust  in  land  partly  paid  for  with  indiscriminate  mixture  of  hus- 
band's and  wife's  money;  Ex  parte  Trenholm,  19  S.  C.  135,  holding  no 
resulting  trust  in  land  purchased  by  a  party,  but  partly  charged  to  ac- 
count of  another;  Farmers'  etc.  Bank  v.  Kimball  Milling  Co.,  1  S.  D. 
394,  36  Am.  St.  Rep.  743,  47  N.  W.  404,  declaring  trust  in  mill  property 
purchased  with  funds  embezzled  by  bank  officers;  Graham  v.  Selbie,  8 
S.  D.  612,  67  N.  W .  833,  holding  no  resulting  trust  in  land  paid  for  with 
money  borrowed  from  plaintiff;  Guthrie  v.  Tullock,  5  Wash.  St.  285',  31 
Pac.  872,  holding  general  contribution  to  fund  for  purchase  of  land 
creates  no  trust ;  Murphy  v.  Clayton,  113  Cal.  157,  45  Pac.  268,  declaring 
resulting  trust  in  land  where  plaintiff  paid  one-half  of  price. 

Distinguished  in  Kennerson  v.  Nash,  208  Mass.  398,  94  N.  E.  475,  hold- 
ing where  consideration  consists  of  money  furnished  by  one  party,  and 
mortgage  back  given  by  another,  no  resulting  trust  exists  in  favor  of 
first  party;  Surasky  v.  Weintraub,  90  S.  C.  533,  73  S.  E,  1032,  holding 
where  land  is  purchased  on  borrowed  money,  no  resulting  trust  exists  in 
favor  of  lender. 

Creation  of  resulting  trust  by  part  payment  of  consideration  for 
realty  taken  in  name  of  another.    Note,  2  Ann.  Oas.  668. 

Resulting  tmst  must  arise,  if  at  all,  at  time  purchase  is  made. 
Approved  in  Ducie  v.  Ford,  138  U.  S.  592,  34  L.  Ed.  1095,  11  Sup.  Ct.'' 
418,  declaring  trust  in  mining  property;  In  re  Wood,  5  Fed.  446,  setting 
aside  conveyance  by  bankrupt  to  wife  of  land  with  house  constructed 
with  wife's  money ;  Reed  v.  Reed,  135  111.  487,  25  N.  E.  1096,  holding  no 
resulting  trust  in  wife,  who  takes  up  obligations  of  husband,  given  for 
purchase  of  land ;  Barger  v.  Barger,  30  Or.  275,  47  Pac.  704,  holding  no 
trust  in  land  purchased  with  indiscriminate  mixture  of  husband's  and 
wife's  money ;  Ex  parte  Trenholm,  19  S.  C.  135,  holding  no  trust  in  land 
partly  charged  by  purchaser  to  account  of  another;  Bowen  v.  Hughes, 
5  Wash.  St.  447,  32  Pac.  100,  holding  no  resulting  trust  in  land  on  ac- 
count of  subsequent  payment  of  balance  of  purchase  price. 

Where  mortgagor,  with  full  knowledge  of  facts,  makes  no  objection  to 
sale,  and  acquiesces  in  it,  he  is  thereafter  concluded. 

Approved  in  Lunsford  v.  Speaks,  112  N.  C.  614, 17  S.  E.  431,  applying 
rule  and  granting  recovery  of  land  to  purchaser  at  mortgage  sale. 

Where  mortgage  is  given  with  power  to  sell  on  failure  to  pay  any  in- 
stallment, if  enough  property  to  satisfy  amount  due  can  be  segregated  and 


13  OLCOTT  V.  BYNUM,  17  WaU.  44r-M 

sold  wlthoat  injury  to  residue,  mortgagee  must  go  sell;  if  it  cannot,  lie  may 
aell  the  whole. 

Approved  in  Wood  v.  Grayson,  22  App,  D.  C.  445,  holding  deeds  of 
trust  in  District  of  Columbia  are  merely  mortgages ;  Croze  v,  St.  Mary's 
Canal  etc.  Co.,  143  Mich.  617,  107  N.  W.  93,  where  mortgaged  logs  were 
mingled  with  other  logs  so  that  sorting  at  place  of  seizure  impossible, 
mortgagee  not  guilty  of  conversion  in  removing  them  to  lake  for  sorting; 
Rumsey  v.  People's  Ry.  Co.,  154  Mo.  247,  55  S.  W.  624,  holding  where 
•deed  of  trust  provides  for  foreclosure  in  case  of  failure  to  pay  part  of 
•debt  when  due,  court  may  decree  sale  for  full  amount  of  debt,  whether 
it  is  all  due  or  not;  Hill  v.  Farmers'  etc.  National  Bank,  97  U.  S.  453, 
24  L.  Ed.  1058,  selling  paper-mill  with  machinery  and  water-power  as  a 
whole ;  Kesner  v.  Trigg,  98  U.  S.  54,  25  L.  Ed.  84,  selling  whole  tract  of 
land;  Chicago  etc.  R.  R.  Co.  v.  Fosdick,  106  U.  S.  68,  27  L.  Ed.  55, 
foreclosing  mortgage  of  railroad  on  nonpayment  of  bond  coupons;  Wil« 
mer  v.  Atlanta  etc.  R.  R.  Co.,  2  Woods,  453,  Fed.  Cas.  17,776,  ordering 
sale  of  entire  interstate  railroad  under  trust  deed;  Black  v.  Reno,  59 
Fed.  921,  selling  part  of  land  to  pay  first  note  due  under  mortgage; 
Fitzgerald  v.  Blocher,  32  Ark.  746,  29  Am.  B^.  5,  allowing  damages 
against  pledgee  of  scrip  for  selling  more  than  necessary;  McFadden  v. 
Mays  etc.  R.  R.  Co.,  49  N.  J.  Eq.  187,  22  Atl.  936,  selling  entire  railroad 
for  default  in  payment  of  bond  interest. 

Stipulation  that  upon  default  in  payment  of  part  the  whole  amount 
«]iaU  become  due  is  valid. 

Approved  in  Chicago  etc.  R.  R.  Co.  y.  Fosdick,  106  U.  S.  75,  77,  27 
Ii.  Ed.  57,  58,  and  McFadden  v.  Mays  etc.  R.  R.  Co.,  49  N.  J.  £q.  187, 
22  Atl.  936,  foreclosing  mortgage  on  railroad  for  nonpayment  of  bond 
coupons;  Union  etc.  Ins.  Plaster  Co.,  37  Fed.  289,  3  L.  R.  A.  92,  apply- 
ing rule  in  foreclosing  mortgage;  Grape  Creek  Coal  Co.  v.  Farmers' 
Loan  etc.  Co.,  63  Fed.  895,  12  C.  C.  A.  350,  allowing  redemption  of 
mortgaged  property  "under  terms  of  mortgage. 

After  sale,  lien  of  mortgage  continues  upon  the  fund  as  it  subsisted 
upon  the  premises  before. 

Approved  in  Market  v.  Langley,  92  U.  S.  155,  28  L.  Ed.  705,  applying 
rule ;  Kesner  v.  Trigg,  98  U.  S.  54,  25  L.  Ed.  84,  holding  rights  of  third 
parties  continue  upon  the  fund;  Mellen  v.  Wallach,  112  U.  S.  50,  28 
la.  Ed.  636,  5  Sup.  Ct.  19,  applying  rule  to  sale  under  trust  deed ;  Lewis 
-v.  Dillard,  76  Fed.  690,  22  C.  C.  A.  488,  applying  rule  after  sale  of 
personal  property  upon  which  were  several  liens;  Fryar  v.  Fryar,  62 
Hiss.  208,  applying  proceeds  of  mortgage  sale  to  notes  due  and  not 
due;  Dahoney  v.  Allison,  1  Posey,  115,  holding  attachment  on  mortgaged 
inroperty  follows  surplus   after  satisfaction  of  mortgage;   dissenting 
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opinion  in  Cone  v.  Ivinson,  4  Wyo.  254,  35  Pac.  943^  majority  allowing 
recovery  by  mortgagee  against  one  who  instigated  mortgagor  to  sell  in 
fraud  of  mortgagee. 

Distinguished  in  Jeffrey  v.  Moran,  101  U.  S.  288,  25  L.  Ed.  786,  hold- 
ing that  there  is  no  lien  on  fmids  arising  from  sale  of  railroad  which 
did  not  exist  on  the  road  itself. 

Where  there  is  a  power  of  sale,  to  be  exercised  under  discretion,  equity 
will  Interpose  only  on  ground  of  bad  faith. 

Approved  in  Market  v.  Langley,  92  U.  S.  160,  154,  23  L.  Ed.  704,  706, 
refusing  to  set  aside  sale;  Springer  v.  United  States,  102  U.  S.  594,  26 
L.  Ed.  256,  refusing  to  set  aside  sale  of  land  for  nonpayment  of  taxes; 
Simmons  v.  Baynard,  30  Fed.  537,  holding  trustee  exhausted  his  power 
to  sell  after  one  sale,  even  though  purchaser  defaulted. 

Proceedings  to  enforce  mortgage  for  part  of  debt.    Note,  87  L.  B.  A. 
787, 

17  WaU.  64-67,  21  I..  Ed.  543,  EX  PASTE  WABMOtJTH. 

Writ  cannot  be  issued  by  Supreme  Oourt  where  Circuit  Court  is  exer- 
cising Jurisdiction,  under  act  of  1870,  to  enforce  rights  of  citizens  to  vote, 
until  an  appeal  is  taken. 

Approved  in  Lincoln-Lucky  etc.  Min.  Co.  v.  District  Court,  7  N.  M. 
526,  38  Pac.  593,  prohibition  does  not  lie  when  there  is  other  remedy, 
as  by  appeal,  error  or  certiorari. 

Writ  of  prohibition.    Notes,  12  Am.  Dec.  607;  111  Am.  St.  B^. 
934,  986. 

17  Wall.  67-75«  21  L.  Ed.  664,  BfASON  y.  TTNITED  STATES. 

Where  claimant  voluntarily  enters  into  compromise  and  accepts  a 
smaller  amount  in  full,  discharging  the  whole  claim,  be  cannot  subsequently 
recover  the  relinquished  part  in  the  Court  of  Claims. 

Approved  in  Sweeny  v.  United  States,  17  Wall.  78,  21  L.  Ed.  576,  fol- 
lowing rule;  Savage  v.  United  States,  92  U.  S.  388,  23  L.  Ed.  662,  ap- 
plied where  claimant  accepted  legal-tender  notes  instead  of  gold. 

Distinguished  in  Piatt  v.  United  States,  22  WaU.  508,  22  L.  Ed.  862, 
holding  a  claimant  not  precluded  by  accepting  an  amount  beyond  which 
the  officers  were  not  authorized  to  allow. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  113,  116. 

Consideration  for  novation  of  prior  contract.    Note,  L.  R.  A.  1915B, 
29. 
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Parties  are  bound  to  use  good  faitli  In  their  dealings  with  United 
Statesi  as  well  as  with  indlvidaal,  and  cannot  recover  on  a  contract  which 
they  have  volmitarily  modified. 

Approved  in  Pray  v.  United  States,  106  U.  S.  595,  27  L.  Ed.  265,  1 
Sup.  Ct.  484,  holding  party  bound  by  the  practical  construction  of  a  con- 
tract for  services. 

Acceptance  ftom  government  of  a  smaller  amount  withont  intimidation 
and  with  fall  knowledge  is  not  duress,  though  induced  by  want  of  money. 
Approved  in  Bumes  v.  Bumes,  132  Fed.  493,  threat  of  surviving 
partner  to  administer  estate  as  survivor  if  corporation  not  formed  and 
stock  allotted  to  heirs  is  not  duress;  Savage  v.  United  States,  92  U.  S. 
388,  23  L.  Ed.  662,  where  claimant  for  gold  accepted  legal-tender  notes. 

17  WalL  75-78,21  I..  Ed.  575,  SWEENY  v.  UNITED  STATES. 

Where  claimant  voluntarily  entered  into  compromise  and  accepts  smaller 
amount  in  full,  discharging  the  whole  claim,  he  cannot  subse^iMtly  recover 
relinquished  part  in  Court  of  Claims. 

Approved  in  Savage  v.  United  States,  92  U.  S.  388,  23  L.  Ed.  662,  ap- 
plied where  a  claimant  for  gold  accepted  notes. 

Part  payment  as  satisfaction  of  claim  against  government.  State, 
county  or  municipality.    Note,  Ann.  Cas.  1914D,  830. 

Accord  and  satisfaction  of  part  payment.    Note,  20  L.  B.  A.  798. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  8.)  116. 

Parties  may  adjust  their  own  disputes,  and  when  they  do  so  voluntarily 
and  understandlngly,  no  appeal  lies  to  the  courts  to  review  their  mutual 
decision. 

Approved  in.Sisson  v.  Mayor,  51  Md.  97,  holding  parties  bound  by 
an  award. 

Claim  for  quantum  meruit  is  subject  of  compromise. 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Clark,  92  Fed.  977,  35  C.  C.  A.  120, 
holding  when  amounts  due  are  liquidated,  there  must  be  consideration 
for  compromise,  otherwise  mere  payment  is  sufficient. 

17  WalL  78-81,  21  L.  Ed.  568,  HABWOOD  v.  CINCINNATI  ETC.  B.  B.  CO. 

Decree  in  foreclosure  cannot  be  vacated  without  making  the  plaintiff 
in  the  suit  a  party. 

Approved  in  Hull  v.  Burr,  206  Fed.  3, 124  C.  C.  A.  135,  holding  suit  to 
restrain  State  court  proceedings  to  recover  property  in  suit  wherein 
bankruptcy  trustees  »were  plaintiffs  cannot  be  maintained  without  making 
bankrupt  a  party;  Johnson  v.  Hunter,  127  Fed.  221,  holding  where  land 
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in  controversy  was  sold  for  nonpayment  of  levee  assessments,  in  pro- 
ceeding at  instance  of  district  levee  board,  and  snch  board  was  not  made 
party  to  subsequent  proceeding  to  cancel  deeds  made  pursuant  to  such 
sale,  such  action  was  collateral  attack  on  proceedings  resulting  in  such 
sale ;  Ralston  v.  Sharon,  51  Fed.  712,  refusing  to  set  aside  a  decree  where 
the  personal  representative  of  defendant,  deceased,  is  not  made  a  party ; 
Whitney  v.  Kelley,  94  Cal.  154, 15  L.  R.  A.  817,  29  Pac.  627,  requiring  aU 
parties  to  original  judgment  in  suit  to  set  aside ;  Harrison  v.  Wallton,  95 
Va.  727,  64  Am.  St.  R^.  835,  41  L.  R.  A.  707,  30  S.  E.  374,  suit  to  set 
aside  decree  of  sale,  all  whose  rights  are  affected  are  necessary  parties; 
State  V.  Burke,  33  La.  Ann.  505,  no  adjudication  can  take  place  in 
absence  of  essential  parties,  applied  to  State. 

Laches  will  defeat  a  recovery  without  reference  to  statute  of  limita- 
tions, depending  on  the  particular  drcumstances. 

Approved  in  Naylor  v.  Foreman-Blades  Lumber  Co.,  230  Fed.  673, 
holding  delay  in  suit  to  cancel  deed  by  grandfather  until  latter  had  died 
constituted  laches  and  bar  to  recovery;  In  re  International  Mineral  Co., 
222  Fed.  427,  holding  trustee  depositing  check  to  his  own  account  in 
order  to  obtain  quicker  collection  did  not  act  in  fraud  of  creditors; 
Bower  v.  Stein,  177  Fed.  678,  101  C.  C.  A.  299,  and  Bower  v.  Stein,  165 
Fed.  234,  both  holding  delay  of  five  years  bars  right  to  redeem  from 
foreclosure ;  Sabre  v.  United  Traction  etc.  Co.,  156  Fed.  82,  holding  cir- 
cumstances of  laches  must  be  set  up  in  answer;  Steinbeck  v.  Bon  Homme 
Min.  Co.,  152  Fed.  343,  81  C.  C.  A.  441,  holding  wait  of  six  years  to 
vacate  tax  sale  too  long  where  mine  has  enhanced  in  value;  Rothchild 
V.  Memphis  etc.  R.  R.  Co.,  113  Fed.  482,  51  C.  C.  A.  310,  holding  action 
to  avoid  sale  barred  by  laches  where  minority  stockholders  made  no  ob- 
jection or  effort  to  protect  themselves  for  seventeen  months  after  judicial 
sale .  of  property  to  minority  stockholder  and  until  purchaser  had  ex- 
pended large  sums;  Stansbury  v.  Inglehart,  9  Mackey  (D.  C),  161, 
holding  delay  of  four  years  in  bringing  suit  in  ejectment  will  not  bar 
right ;  Patterson  v.  Hewitt,  11  N.  M.  20,  55  L.  R.  A.  658,  66  Pac.  557, 
holding  claimants  of  conflicting  mining  claims  who  abandoned  locations 
and  made  new  locations  in  name  of  one  of  parties  barred  by  laches ;  Hill 
V.  Atlantic  etc.  R.  Co.,  143  N.  C.  583,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E. 
870,  holding  stockholders  participating  in  fruits  of  lease  of  corporate 
property  could  not  seek  to  set  it  aside  after  delay ;  Jones  v  Bonanza  Min. 
etc.  Co.,  32  Utah,  454,  91  Pac.  278,  holding  stockholders  seeking  to  re- 
strain acts  of  officers  must  act  with  reasonable  dili^^ence;  O'Neal  v. 
Stimson,  61  W.  Va.  560,  56  S.  E.  893,  holding  plaintiff  in  suit  in  partition 
necessary  party  in  suit  in  bar;  Hume  v.  Beale,  17  Wall.  348,  21  L.  £d. 
605,  dismissing  bill  by  a  cestui  que  trust  after  thirty-seven  years ;  Twin 
Lick  Oil  Co.  V.  Marbury,  91  U.  S.  592,  23  L.  Ed.  331,  holding  rescission 
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of  sale  of  corporate  property  delayed  too  long,  it  being  of  flactuatii^ 
value;  Hayward  v.  EUot  Nat.  Baak,  96  U.  S.  618,  24  L.  Ed.  858,  disal- 
lowing a  redemption  of  pledged  shares  f onr  years  after  sale  with  his 
knowledge;  BoUing  Mills  v.  St.  Louis  etc.  B.  B.  Co.,  120  U.  S.  260,  30 
L.  Ed.  641,  7  Sup.  Ct.  544,  holding  a  delay  by  directors  six  months  dis-' 
affirming  president's  contract  unreasonable ;  Bryan  v.  Kales,  134  U.  S. 
135,  38  L.  Ed.  833,  10  Sup.  Ct.  438,  allowing  recovery  against  adminis- 
trator for  fraud  four  years  thereafter;  Galliher  v.  Caldwell,  145  U.  S.  372, 
36  L.  Ed.  740,  12  Sup.  Ct.  874,  disallowing  a  homestead  against  a  legal 
title,  having  greatly  increased  in  value  and  been  improved;  St.  Louis 
etc.  B.  B.  Co.  V.  Terre  Haute- etc.  B.  B.  Co.,  145  U.  S.  40S,  36  L.  Ed.  754, 
12  Sup.  Ct.  958,  an  ultra  vires  lease  not  set  aside  after  seventeen  years ; 
Alsop  V.  Biker,  155  U.  S.  461,  39  L.  Ed.  223, 15  Sup.  Ct.  167,  dismissing 
suit  against  trustees  questioning  disposal  of  property  after  great  in- 
crease in  value;  Johnson  v.  Atlantic  etc.  Transit  Co.,  156  U.  S.  647, 
39  L.  Ed.  566, 15  Sup.  Ct.  531,  dismissing  bill  to  set  aside  sale  of  railroad 
after  seven  years ;  Abraham  v.  Ordway,  158  U.  S.  420,  39  L.  Ed.  1039, 
15  Sup.  Ct.  895,  declining  to  set  aside  void  trust  deed  by  a  feme  covert 
many  years  after  she  became  a  feme  sole;  United  States  v.  Beebee,  4 
McCrary,  16,  17  Fed.  40,  holding  United  States  bound  by  this  rule  in 
suit  to  cancel  patent;  Credit  Co.  v.  Arkansas  etc.  B.  B.  Co.,  5  McCrary, 
31,  15  Fed.  53,  dismissing  bill  to  set  sale  aside,  where  party  delayed  to 
decide  by  its  rise  in  value ;  Sullivan  v.  Portland  etc.  B.  Co.,  4  Cliff.  226, 
Fed.  Cas.  13,596,  dismissing  bill  to  set  aside  a  foreclosure  by  holders  of 
preferred  stock  for  delay;  Fraker  v.  Houck,  36  Fed.  407,  disallowing  a 
sale  to  be  set  aside  seven  years  thereafter  by  one  having  knowledge  of 
facts;  Gilmer  v.  Morris,  43  Fed.  460,  allowing  a  recovery  of  pledged 
stock  five  years  after,  where  suit  had  been  brought  in.  State  court; 
Lemoine  v.  Dunklin  Co.,  51  Fed.  492,  2  C.  C.  A.  343,  disallowing  suit 
against  trustee  twenty-two  years  after  his  repudiation;  Kemp  v.  Nick- 
erson,  66  Fed.  683,  dismissing  a  bill  seeking  distribution  of  estate 
twenty-three  years  after  death;  Halsey  v.  Cheney,  68  Fed.  768,  15 
C.  C.  A.  656,  disallowing  suit  for  accounting  by  executors  where  deceased 
neglected  suit  for  ten  years;  Bell  v.  Hudson,  73  Cal.  287,  2  Am.  St.  E^. 
793,  14  Pac.  792,  disallowing  a  suit  by  personal  representatives  of  a 
partner  twenty-five  years  after  death  against  personal  representatives 
of  the  other;  Somerset  By.  Co.  v.  Pierce,  88  Me.  93,  33  Atl.  774,  holding 
parties  estopped  after  long  acquiescence;  Harlow  v.  Lake  Superior  Iron 
Co.,  41  Mich.  590,  2  N.  W.  917,  disallowing  suit  for  interest  in  mine 
after  twenty  years,  many  improvements  made ;  Bliss  v.  Prichard,  67  Mo. 
iSSy  disallowing  suit  for  recovery  of  land  eight  years  after  it  was 
brought  with  notice  in  attorney's  name,  he  being  dead  and  value  in- 
creased; Frenche  v.  Kitchen,  53  N.  J.  Eq.  39,  30  Atl.  816,  disallowing 
vin— 2 
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suit  to  set  aside  fraudulent  conveyance  by  creditor  with  notice  twenty 
years  after  judgment;  Rowe  v.  Bentley,  29  Gratt.  763,  allowing  suit 
against  trustee  after  twenty  years,  war,  coverture  and  ignorance  inter- 
vening; Lamar  v.  Hale,  79  Va.  164,  allowing  suit  after  many  years  of 
excusable  ignorance ;  Terry  v.  Fontaine,  83  Va.  456,  2  S.  E.  745,  disallow- 
ing a  suit  by  judgment  creditor  to  set  aside  conveyance  ten  years  after 
judgment;  Marrow  v.  Brinkley,  85  Va.  62,  6  S.  E.  609,  refusing  to  annul 
a  judicial  sale  after  thirteen  years  in  innocent  hands;  Walker  v.  Ruff- 
ner,  32  W.  Va.  309,  9  S.  E.  220,  refusing  to  set  aside  sale  for  lien  after 
ten  years,  value  increased;  Whittaker  v.  Southwest  Virginia  Imp.  Co., 
34  W.  Va.  230,  12  S.  E.  511,  refusing  to  set  aside  deed  for  fraud  after 
five  years ;  Duffield  v.  Butler,  34  W.  Va.  630,  12  S.  E.  778,  disallowing 
suit  on  vendor's  lien  after  delay,  parties  and  witnesses  being  dead; 
Swann  v.  Thayer,  36  W.  Va.  55,  14  S.  E.  426,  a  grantor  cannot  set  aside 
sale  under  trust  deed  after  seventeen  years  in  innocent  hands;  Bill  v. 
Schilling,  39  W.  Va.  122, 19  S.  E.  519,  defendant  in  suit  leaving  country 
cannot  set  aside  after  eighteen  years;  Tennant  v.  Tennaht,  43  W.  Va. 
561,  27  S.  E.  340,  disallowing  suit  after  nine  years  with  full  knowledge 
to  set  aside  decree  for  fraud;  Hubbard  v.  Manhattan  Trust  Co.,  87  Fed. 
59,  30  C.  C.  A.  520,  holding  defense  of  laches  is  more  a  question  of  in- 
equity than  of  lapse  of  time ;  Walker  v.  Ruffner,  32  W.  Va.  309,  9  S.  E. 
220,  arguendo. 

Stale  claims.    Notes,  2  Am.  St  Rep.  798;  23  Am.  St.  Bep.  150. 

Decree  in  foreclosure  will  not  be  set  aside  for  fraud  after  five  years* 
new  rights  having  arisen,  where  ignorance  of  fraud  is  merely  alleged  gen- 
erally, and  it  is  not  stated  when  knowledge  was  acquired,  or  satisfactory 
reasons  xiven  why  it  was  not  sooner  obtained. 

Approved  in  Edwards  v.  Mercantile  Trust  Co.,  124  Fed.  392,  holding 
in  action  by  stockholder  against  corporation  and  another  to  set  aside 
fraudulent  agreement,  allegation  that  complainant  was  uninformed  as 
to  matters  set  forth  until  a  few  weeks  prior  to  filing  of  bill  is  insufficient 
to  excuse  eight  years'  delay ;  Alaska  &  Chicago  Commercial  Co.  v.  Solner, 
123  Fed.  860,  59  C.  C.  A.  662,  holding  failure  of  corporate  directors  to 
take  action  on  sale  of  property  by  directors  infers  ratification;  Kessler 
V.  Ensley  Co.,  123  Fed.  566,  holding  four  years*  delay  by  stockholders 
before  taking  steps  to  set  aside  conveyance  by  corporation  alleged  to 
have  been  procured  by  grantee's  fraud  npt  excused  by  allegation  of  lack 
of  knowledge  of  fraud,  without  showing  inquiry  made  prior  to  dis- 
covery ;  Cole  V.  Birmingham  Union  Ry.  Co.,  143  Ala.  434,  39  South.  405, 
stockholder's  suit  to  set  aside  sale  of  corporation's  property  for  shares 
of  stock  in  purchasing  company  is  barred  ten  years  after  sale,  property 
meanwhile  having  been  sold  to  third  party,  who  mortgaged  it;  Bryan  v. 
Pinney,  3  Ariz.  32,  20  Pac.  313,  refusing  equitable  relief  where  plain- 
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tifPs  graator  stood  by  and  saw  property  sold  under  foreclosure,  failed 
to  redeem,  brought  no  action  to  set  aside  judgment  of  foreclosure,  saw 
it  sold  several  times,  and  then  sold  it  to  plaintiff,  who  asks  alinulment 
of  judgment  and  cancellation  of  subsequent  transfers;  Patterson  v. 
Hewitt,  11  N.  M.  33,  56  L.  R.  ▲.  668,  66  Pac.  561,  holding  claimants  of 
conflicting  mining  claims  who  abandoned  locations  and  made  new  loca- 
tion in  name  of  one. of  parties  barred  by  laches;  Bailey  v.  Calfee,  49 
W.  Va.  646,  39  S.  £.  649,  refusing  to  enforce  trust  for  laches;  Shields  v. 
Tarleton,  48  W.  Va.  348,  37  S.  E.  591,  holding  where  vendor's  lien  was 
foreclosed  and  property  sold,  no  action  lies  twenty-four  years  later  to 
collect  proceeds  of  sale  from  attorney  employed  to  foreclose  and  who  had 
failed  to  turn  over  proceeds  or  to  subject  jtroperty  to  resale;  Terbell  v. 
Lee,  40  Fed.  43,  refusing  to  set  aside  a  resale  on  forclosure  after  unex- 
plained delay  of  six  years;  Lant  v.  Manley,  71  Fed.  15,  a  bill  on  judg- 
ment thirteen  years  after,  to  follow  property  twenty  years  after  con- 
veyance, disallowed;  Jones  v.  Perkins,  76  Fed.  84,  dismissing  a  bill  to 
enforce  promise  to  make  a  will,  seven  years  after  testator's  death;  Bell 
V.  Hudson,  73  CaL  289,  2  Am.  St.  Bep.  794,  14  Pac.  793,  ignorance  not 
averred,  knowledge  is  presumed. 

Distinguished  in  Fairbank  v.  Amoskeag  Nat.  Bank,  38  Fed.  633,  hold- 
ing unnecessary  in  a  suit  by  an  assignee  in  bankruptcy  to  set  aside 
fraudulent  composition. 

17  Wall  82-96^  21  L.  Ed.  618,  AVEBILL  ▼.  SBOTH. 

It  is  collector^  doty  to  seize  property  if  he  has  probable  cause  to  be- 
Uere  it  forfeited. 

Approved  in  McGuire  v.  Winslow,  23  Blatchf .  428,  26  Fed.  306,  not 
allowing  trover  for  an  imported  horse. 

Trespan  ab  Initio  will  not  lie  against  an  officer  for  nonfeasance;  it 
requires  seme  positiTe  act  incompatible  with  the  exercise  of  the  legal  right 
to  do  the  first  act 

Approved  in  Duross  v.  Hobson,  2  Penne.  (Del.)  447,  53  Atl.  438,  hold- 
ing under  statute  giving  justices  jurisdiction  over  trespass  for  direct  in- 
jury to  realty  he  has  no  jurisdiction  where  complaint  alleges  purchase 
of  crop  by  defendant  who  harvested  it  in  such  unfarmerlike  manner  as 
to  kill  clover  and  other  grasses;  Mulberry  v.  Fuellhart,  203  Pa.  St.  579, 
53  Atl.  506,  holding  sheriff  not  liable  in  damages  for  not  taking  one 
arrested  at  once  before  magistrate  as  required  by  law,  where  he  is  de- 
tained pending  examination  as  to  sanity,  and  is  released  for  failure  of 
sheriff  to  take  him  before  magistrate. 

Trespass  will  not  lie  against  an  officer  where  Judicial  proceedings  were 
Institated,  and  the  court  on  discharge  gives  a  certificate  of  probable  cause. 
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Approved  in  Agnew  v.  Haymes,  141  Fed.  637,  638,  72  C.  C.  A.  325,  in 
action  against  internal  revenue  officer  for  wrongful  seizure  of  property 
returned  to  claimant  intact,  proof  of  probable  cause  is  good  defense 
under  Rev.  Stats.,  §  989,  though  court  in  rendering  judgment  in  pro- 
ceeding for  forfeiture  failed  to  make  certificate  of  probable  cause  pro- 
vided for  by  Rev.  Stats.,  §970;  McGuire  v.  Winslow,  23  Blatchf.  428, 
26  Fed.  306,  disallowing  trover  for  seizure,  with  probable  cause,  of  im- 
ported horse;  dissenting  opinion  in  Lowe  v.  Kansas,  163  U.  S.  91,  41 
L.  Ed.  82,  16  Sup.  Ct.  1035,  majority  holding  a  prosecuting  witness  in 
libel  suit  without  probable  cause,  liable  for  costs. 

Distinguished  in  Haymes  v.  Brown,  132  Fed.  529,  under  Rev.  Stais., 
§  989,  probable  cause  is  no  defense  to  action  against  revenue  officer  for 
wrongful  seizure.  ^ 

Probable  cause,  to  relieve  an  oflLcer  from  action  tos  trespass,  imports 
circumstances  which  warrant  suspicion.  Doubt  respecting  the  law  is  as 
reasonable  a  cause  as  doubt  respecting  the  fact. 

Approved  in  United  States  v.  83  Sacks  of  Wool,  etc.,  147  Fed.  748,  on 
judgment  for  claimant  of  property  seized  by  customs  officers,  certificate 
of  probable  cause  should  be  entered  where  it  is  shown  that  officers  acted 
in  good  faith  and  on  reasonable  ground  of  suspicion;  United  States  v. 
A  Lot  of  Jewelry,  59  Fed.  690,  applied  to  a  seizure  of  smuggled  jewelry. 

17  WalL  96-109,  21  L.  Ed.  611,  BAILEY  ▼.  HANNIBAL  ETC.  B.  B.  OO. 
Evidence  cannot  be  admitted  to  explain  or  qualify  a  writing. 

Approved  in  Northwestern  Lumber  Co.  v.  Grays  Harbor  &  P.  S.  Ry. 
Co.,  208  Fed.  626,  refusing  to  allow  evidence  that  sale  of  land  to  railroad 
contemplated  building  of  bridge  for  joint  use  by  city ;  Scott  v.  Baltimore 
etc.  R.  R.  Co.,  93  Md.  498,  49  Atl.  328,  admitting  evidence  of  situation 
of  parties'  preliminary  negotiations,  and  objects  of  corporate  reorgan- 
ization, agi*eement  to  show  rights  of  preferred  stockholders;  Sorensen 
V.  Keyser,  51  Fed.  32,  2  C.  C.  A.  92,  disallowing  parol  to  extend  mean- 
ing of  "drought"  in  charter-party;  Hazelton  Tripod-Boiler  Co.  v.  Citi- 
zens' St.  Ry.  Co.,  72  Fed.  323,  disallowing  proof  that  goods  were  sold  at 
"cost"  where  price  inserted  in  contract;  Blake  v.  Pine  Mt.  etc.  Coal  Co., 
76  Fed.  654,  22  C.  C.  A.  430,  undefined  or  unexpressed  intentions  cannot 
be  added  by  parol  to  an  unambiguous  writing;  County  of  Johnson  v. 
Wood,  84  Mo.  515,  all  conversations  not  inserted  in  an  unambiguous  writ- 
ing are  presumptively  abandoned. 

Distinguished  in  Howell  v.  Ware,  175  Fed.  746,  99  C.  C.  A.  318,  ad- 
mitting evidence  to  show  that  payment  of  notes  was  conditioned  on  per- 
formance of  acts  after  delivery;  Burke  v.  Claughton,  6  App.  D.  C.  373, 
holding  attorney  engaged  by  several  parties  can  show  contract  by  parol, 
in  absence  of  executed  agreement. 

Parol  evidence  to  vary,  etc.,  written  contract.    Note,  17  L.  B.  A.  274. 


21        OULTON  V.  GERMAN  S AV.  ETC.  SOCIETY.    17  Wall,  109-123 

Wiitings,  wbich  we  all  parts  of  one  transactloii,  being  in  pari  materia* 
Bnist  be  considered  togetber. 

Approved  in  Scott  v.  Baltimore  etc.  R.  R.  Co.,  93  Md.  499,  49  Atl.  328, 
admitting  evidence  of  situation  of  parties,  objects  and  purposes  of  corpo- 
rate reorganization  agreement,  and  of  all  agreements  and  resolutions 
to  show  whether  certificate  of  preferred  stock  contains  entire  agreement. 

Writings  executed  by  the  same  parties  substantially  at  the  same  time, 
relating  to  same  subject  matter,  are  read  together,  nor  need  one  refer  to 
another,  if,  in  fact,  they  are  parts  of  the  same  transaction.  In  this  case  it 
was  bold  tbat  terms'  of  payment  of  preferred  stock  should  be  construed  in 
tie  ligbt  of  preliminary  circular,  of  which  all  had  notice. 

Approved  in  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  180,  67 
C.  C.  A.  74,  where  distilleries  company  agreed  to  sell  slop  and  deliver 
it  to  feeding  lot,  and  contemporaneous  contract  provided  for  lease  of 
land  by  purchaser  to  company  to  be  used  as  feeding  lot,  lessor  to  have 
refusal  of  slop  at  market  price,  two  contracts  were  separate;  Rogers  v. 
New  York  etc.  Land  Co.,  134  N.  Y.  210,  32  N.  E.  32,  directions  to  pur- 
chasing committee,  the  adopting  resolutions  and  conveyances,  all  read 
with  certificates  of  indebtedness,  to  determine  rights  of  stockholders  in 
the  land;  Gordon  v.  Richmond  F.  ft  P.  R.  R.  Co.,  78  Va.  520,  reverting 
to  resolution  issuing  preferred  stock  and  holding  it  shared  equally  with 
other  stock,  after  preference  paid. 

Distinguished  in  Scott  v.  Baltimore  etc.  R.  R.  Co.,  93  Md.  502,  49  Atl. 
328,  holding  certificate  holders  of  preferred  stock  after  reorganization 
not  entitled  under  agreement  to  share  in  net  profits  after  payment  of 
agreed  dividend. 

Preferred,  guaranteed  iind  interest-bearing  stock.    Note,  27  L.  B.  A. 
146. 

Miscellaneous.  Cited  in  State  v.  Cheraw  etc.  B.  R.  Co.,  16  S.  C.  532, 
incidentally. 

17  WalL  109-123,  21  Lb  Ed.  618,  OULTON  ▼.  GEBMAN  8AVINGB  ETO. 
800IETY. 

Banks  are  of  three  kinds,  L  e.,  of  deposit,  of  discount,  and  of  cir- 
cnlatioiL 

Approved  in  State  v.  German  Sav.  Bank,  103  Md.  204,  63  Atl.  484,  in 
action  for  collection  of  franchise  tax  on  savings  bank,  allegation  that 
defendant  was  ordinary  State  bank,  with  paid-up  capital,  is  not  incon- 
sistent with  all^ation  that  it  is  not  savings  bank;  Hamilton  Nat.  Bank 
▼.  American  Loan  &  Trust  Co.,  66  Neb.  72,  92  N.  W.  191,  corporation 
authorized  to  negotiate  loans,  buy  and  sell  notes,  mortgages  and  bonds, 
borrow  money  and  receive  deposits  and  execute  trusts,  is  bank ;  Maclaren 
▼.  State,  141  Wis.  581, 135  Am.  St.  Bep.  55, 18  Ann.  Gas.  826, 124  N.  W. 
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668,  holding  department  store  taxing  deposits,  issuing  certificates  of  de- 
posit, etc.,  engaged  in  banking  business;  Oregon  etc.  Trust  Co.  v.  Rath- 
bun,  5  Sawy.  35,  Fed.  Cas.  10,555,  holding  corporation  engaged  in  loan- 
ing nit>ney  on  note  and  mortgage  is  not  a  bank;  Reed  v.  People,  125  111. 
597, 18  N.  E.  296,  holding  banking  statute  unconstitutional;  New  Orleans 
V.  New  Orleans  Say.  Inst.,  32  La.  Ann.  531,  holding  bank  liable  for  city 
license  tax. 

Acts  constituting  doing  "banking"  business.    Note,  18  Aim.  Gas. 
829. 

Under  revenue  laws  of  1864,  deposits  in  certain  savings  banks  of  less 
than  five  hundred  dollars  and  larger  deposits  wholly  invested  in  United 
States  securitieB  are  exempt  from  taxation. 

Approved  in  German  Sav.  Bank  v.  Archbold,  15  Blatchf .  400,  402,  Fed. 
Cas.  5364,  construing  later  United  States  statute  taxing  bank  deposits. 

Savings  banks  are  not  exempt  from  taxation  under  revenue  act  of 
1864  if  they  have  a  capital  stock  or  do  any  other  business  than  receiving 
deposits  to  be  loaned  or  invested  for  the  sole  benefit  of  depositors. 

Approved  in  Western  Investment  etc.  Co.  v.  Murray,  6  Ariz.  223,  56 
Pac.  731,  where  corporation  received  money  and  loaned  it  in  names  of 
depositors,  and  collected  rents  and  interest  on  loans,  which  were  subject 
to  check  by  owners,  for  which  it  charged  commission,  it  is  a  bank ;  New 
Orleans  v.  New  Orleans  Sav.  Inst.,  32  La.  Ann.  531,  holding  bank  liable 
for  city  license  tax. 

Money  deposited  in  a  savings  bank  becomes  a  debt  for  which  the 
bank  is  liable^  and  the  managers  cannot  a<lopt  a  rule  which  would  in- 
definitely postpone  its  payment. 

Approved  in  State  v.  Franklin  County  Sav.  Bank,  74  Vt.  256,  52  Atl. 
1070,  holding  savings  bank  taxable  under  Laws  1896,  No.  18,  §  2,  on  total 
deposits,  without  distinction  as  to  whether  they  were  commercial  or  sav- 
ings deposits;  Phoenix  Bank  v.  Risley,  111  U.  S.  127,  28  L.  Ed.  375,  4 
Sup.  Ct.  322,  holding  bank  liable  to  assignee  of  depositor  for  money  un- 
lawfully confiscated  during  Civil  War;  Rawls  v.  Saulsbury,  66  Ga.  398, 
applying  rule  to  assignee  of'  bank-book ;  New  Orleans  v.  New  Orleans 
Bank,  29  La.  Ann.  859,  holding  tax  on  capital  of  bank  valid;  Colorado 
Sav.  Bank  v.  Evans,  12  Colo.  App.  341,  56  Pac.  983,  refusing  to  hold 
directors  liable  for  misfeasance  and  construing  State  statute;  City  of 
Lansing  v.  Wood,  57  Mich.  211,  23  N.  W.  774,  holding  city  treasurer's 
bondsmen  liable  after  city  had  taken,  in  payment  from  treasurer,  cer- 
tificate of  bank  which  subsequently  failed;  State  v.  Shove,  96  Wis.  8, 
65  Am.  St.  Rep.  19,  37  L.  B.  A.  145,  70  N.  W.  314,  convicting  bank  offi- 
cial under  statute  for  receiving  deposit  when  bank  was  insolvent. 


23  GODDABD  v.  FOSTER.  17  Wall.  123-144 

17  Wall  12&-144,  21  L.  Ed.  689,  GODDASD  ▼.  F08TEB. 

Oonstnictioii  of  mitten  tmitnimants  Is  for  tlie  court;  except  where 
technical  or  Introdnced  coUateraUy  or  effect  depends  on  extrinsle  facts,  it 
is  for  the  Jury. 

Approved  in  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  289,  44  C.  C.  A.  477, 
construing  correspondence  as  rescission  of  contract  of  insurance  by 
mutual  consent;  Dobbs  v.  Campbell,  10  Kan.  App.  189,  63  Pac.  291,  hold- 
ing effect  of  settlement  of  account  evidenced  solely  by  correspondence 
is  matter  of  law  for  court ;  Central  Mortgage  Co.  v.  Michigan  State  Life 
Ins.  Co.,  43  Okl.  39,  143  Pac.  177,  holding  question  whether  agency 
existed,  and  if  so  to  what  extent,  question  for  jury ;  Williamson  v.  Lum- 
ber Co.,  38  Or.  566,  63  Pac.  18,  holding  where  conversation  was  merged 
in  letter  so  far  as  it  related  to  authority  of  plaintiff  to  act  for  defend- 
ant in  settlement  of  a  controversy,  its  construction  is  for  court ;  dissent- 
ing opinion  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  164 
Fed.  574,  C.  C.  A.  83,  431,  majority  holding  renewal  of  indemnity  bond 
did  not  include  oral  statement  made  on  issuance  of  original  bond  as  part 
of  contract ;  Roberts  v.  Bonaparte,  73  Md.  200,  10  L.  R.  A.  690,  20  Atl. 
920,  allowing  Jury  to  construe  contract  depending  partly  on  parol  evi- 
dence ;  Comfort  v.  Ballingal,  134  Mo.  288,  35  S.  W.  611,  refusing  to  re- 
verse case  for  erroneous  submission  of  written  instrument  to  jury,  where 
they  correctly  interpreted  it;  Halsey  v.  Adams,  63  N.  J.  L.  330,  43  Atl. 
710,  allowing  parol  evidence  to  explain  instructions  to  agent  "to  re- 
duce" insurance  policy;  Holston  Salt  etc.  Co.  v.  Campbell,  89  Va.  398, 
16  S.  E.  274,  court  construing  deed  in  action  of  ejectment;  Houston  v. 
McNeer,  40  W.  Va.  371,  22  S.  E.  82,  court  construing  written  assign- 
ment of  bond. 

Distinguished  in  Central  R.  Co.  v.  Young,  200  Fed.  365,  118  C.  C.  A. 
465,  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Ship,  174  Fed.  355,  98  C.  C.  A.  257, 
and  Great  Northern  Ry.  Co.  v.  Hooker,  170  Fed.  159,  95  C.  C.  A.  410, 
all  holding  interpretation  of  rules  of  railroad  question  of  law  to  be  in- 
terpreted by  court ;  Queen  City  Fire  Ins.  Co.  v.  First  Nat.  Bank,  18  N.  D. 
606,  22  L.  B.  A.  (H.  8.)  509,  120  N.  W.  546,  holding  in  suit  against  agent 
for  dereliction  of  duty,  determination  of  n^ligence  was  for  court,  as 
facts  were  not  in  dispute. 

Construction  of  writing,  when  question  for  court  and  where  for 
jury.    Note,  69  Am.  Dec.  457. 

Contracts  made  by  cocrespondence  between  parties  are  to  be  construed 
by  the  court. 

Approved  in  Wood  v.  Kelsey,  90  Ark.  277,  119  S.  W.  260,  admitting 
parol  evidence  so  as  to  enable  court  to  consider  contract  in  light  that 
parties  viewed  it  at  time  of  making;  Dobbs  v.  Campbell,  10  Kan.  App. 
189,  63  Pac.  291,  holding  question  whether  account  had  been  settled,  to 
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be  determined  from  correspondence,  was  for  court;  Henry  v.  Harker, 
61  Or.  290,  122  Pac.  299,  holding  construction  of  contract  for  sale  of 
land  question  for  court;  Bales  v.  Northwestern  Consol.  Milling  Coy  21 
Okl.  429,  96  Pac.  602,  and  American  Jobbing  Assn.  ▼.  James,  24  Okl. 
465,  103  Pac.  672,  both  holding  question  whether  letters  and  telegrams 
constituted  contract  was  for  court;  Higgins  v.  McCrea,  116  U.  S.  682, 
29  L.  Ed.  768,  6  Sup.  Ct.  562,  construing  contract  for  purchase  and  sale 
of  produce;  Hughes  v.  Dundee  Mortgage  Co.,  140  U.  S.  104,  35  L.  Ed. 
357,  11  Sup.  Ct.  729,  construing  contract  of  agency  in  determining  -com- 
pensation ;  Scanlan  v.  Hodges,  52  Fed.  360,  3  C.  C.  A.  13,  construing  con- 
tract for  shipment  and  sale  of  wheat. 

Contracts  resting  partly  in  correspondence  and  party  in  oral  commnnl- 
cations  are  to  be  construed  by  the  Jury. 

Approved  in  Scanlan  v.  Hodges,  52  Fed.  360,  3  C.  C.  A.  13,  court  con- 
struing correspondence  contract  for  shipment  of  wheat. 

In  construing  contracts,  courts  endeaYor  to  place  tbemselves  in  same 
situaQon  as  the  parties  at  time  of  Its  execution. 

Approved  in  Scanlan  v.  Hodges,  52  Fed.  360,  3  C.  C.  A.  13,  construing 
contract  for  shipment  of  wheat;  Guarantee  Co.  of  North  America,  etc., 
V.  Mechanics'  Savings  Bank  &  Trust  Co.,  80  Fed.  776,  26  C.  C.  A.  146, 
construing  fidelity  insurance  contract ;  McPhee  v.  Toung,  13  Colo.  87,  21 
Pac.  1016,^ construing  assignment  of  building  contract;  Blake  v.  Pine 
etc.  Coal  Co.,  76  Fed.  654,  22  C.  C.  A.  430,  construing  contract  for  sale 
of  lands. 

Surrounding  circumstances  and  pre-existing  relations  of  parties  con- 
sidered in  construing  contract.    Note,  67  Am.  Dec  80. 

One  recovering  for  personal  services  is  entitled  to  interest  ftom  com- 
mencement of  salt  at  rate  allowed  by  lex  fori,  where  no  rate  is  fixed  in  the 
contract  and  no  place  is  designated  for  its  performance. 

Approved  in  Mather  v.  Stokely,  218  Fed.  767,  134  C.  C.  A.  442,  hold- 
ing interest  on  damages  for  breach  of  warranty  in  deed  is  governed  by 
law  of  forum ;  United  States  v.  Dempsey,  104  Fed.  199,  holding  govern- 
ment may  recover  overpayment  by  army  paymaster  to  officer  by  mistake 
with  interest,  according  to  laws  of  State  in  which  action  is  brought; 
State  V.  Flarsheim,  137  Mo.  App.  8,  119  S.  W.  20,  holding  in  suit  on 
bond  for  wrongful  attachment,  plaintiff  entitled  to  interest  as  matter 
of  right;  The  Alexandria,  10  Ben.  102,  Fed.  Cas.  178,  allowing  interest 
on  demurrage  in  collision  case;  Nashua  etc.  R.  R.  Co.  v.  Boston  etc. 
R.  R.  Co.,  61  Fed.  248,  9  C.  C.  A.  468,  allowing  interest  on  amount  re- 
covered under  railroad  contract ;  Beckwith  v.  Talbot,  2  Colo.  650,  allow- 
ing interest  on  recovery  under  contract  for  sale  of  cattle;  Kopelke  v. 
Kopelke,  112  Ind.  442,  13  N.  £.  699,  allowing  interest  on  amount  re- 
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covered  on  promissory  notes;  Carson  v.  Smith,  133  Mo.  616,  34  S.  W.  858, 
allowing  interest  in  action  for  conversion;  Satro  Tunnel  Co.  v.  Segre- 
gated etc.  Min.  Co.,  19  Nev.  133,  7  Pac.  279,  allowing  recovery  and  inter- 
est on  contract  for  tunnel  construction. 

By  what  law  rate  of  interest  governed.    Note,  6  Am.  Dec.  193. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  3. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  56  L.  B»  A.  305. 

17  Wall.  144-168,  21  L.  Ed.  561,  WILLIAMS  v.  feAEEB. 

Joint  resolution  of  Congress  to  snfllclent  to  validate  title  to  lands 
•rroneonsly  certified  to  a  State. 

Approved  in  Wolsey  v.  Chapman,  101  U.  S.  766,  25  L.  Ed.  919,  apply- 
ing rule  in  quieting  title  to  land;  Litchfield  v.  County  of  Webster,  101 
U.  S.  774,  25  L.  Ed.  926,  holding  such  land  taxable  only  after  the  reso- 
lution of  Congress ;  Dubuque  etc.  R.  R.  Co.  v.  Des  Moines  etc.  R.  R.  Co., 
109  U.  S.  330,  27  L.  Ed.  953,  3  Sup.  Ct.  189,  BuUaxd  v.  Des  Moines  etc. 
R.  R.  Co.,  122  U.  S.  173,  30  L.  Ed.  1125,  7  Sup.  Ct.  1152,  and  United 
States  V.  Des  Moines  etc.  R.  R.  Co.,  142  U.  S.  535,  35  L.  Ed.  1106,  12 
Sup.  Ct.  314  (affirming  43  Fed.  6),  all  applying  rule  in  quieting  title  to 
land. 

When  question  involved  has  been  previously  argued  and  considered  by 
the  court,  an  authoritative  exposition  of  its  views  is  entitled  to  same  weight 
as  other  well-considered  cases. 

Approved  in  State  v.  Brandt,  41  Iowa,  640,  determining  the  sufficiency 
of  indictment  for  embezzlement. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  450. 

In  statute  granting  lands  to  railroad,  a  proviso  excepting  lands  reserved 
for  internal  improvements  applies  to  land  previously  granted  to  a  State 
for  improvement  of  river  navigation. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  497,  499, 
59  L.  Ed.  690,  691,  35  Sup.  Ct.  309,  upholding  withdrawal  of  lands  con- 
taining petroleum  deposits;  Iowa  Homestead  Co.  v.  Valley  R.  R.  Co., 
17  Wall.  162,  21  L.  Ed.  622,  holding  railroad  could  take  no  title  to  such 
lands  previously  reserved;  Wolsey  v.  Chapman,  101  U.  S.  766,  25  L.  Ed. 
919,  Builard  v.  Des  Moines  etc.  R.  R.  Co.,  122  U.  S.  176,  30  L.  Hd.  1126, 
7  Sup.  Ct.  1163,  62  Iowa,  385,  17  N.  W.  610,  and  Dubuque  etc.  Ry.  Co.  v. 
Des  Moines  Valley  etc.  R.  R.  Co.,  54  Iowa,  95,  6  N.  W.  160,  all  applying 
rule  in  quieting  title  to  land ;  United  States  v.  Des  Moines  etc.  R.  R.  Co., 
142  U.  S.  531,  85  L.  Ed.  1104,  12  Sup.  Ct.  313,  holding  title  to  lands 
granted  to  Iowa,  good  against  the  United   States;   Leavenworth  etc. 
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R.  R.  Co.  y.  United  States,  92  U.  S.  748,  25  L.  EcL  640,  construing  grant 
of  lands  to  aid  railroad  (affirming  s.  c,  1  McCraiy,  618,  Fed.  Cas. 
15,582) ;  Broder  v.  Natoma  Water  etc.  Co.,  101  U.  S.  277,  26  L.  Ed,  791, 
refusing  to  enjoin  canal  through  lands  procured  under  railroad  grant; 
Stryker  v.  Qoodnow,  123  U.  S.  528,  539,  31  L.  Ed.  195, 199,  8  Sup.  Ct.  203, 
209,  affirming  decision  of  State  court  on  taxability  of  lands  originally 
granted  by  United  States ;  Northern  etc.  R.  R.  Co.  v.  St.  Paul  etc.  R.  R. 
Co.,  26  Fed.  661,  and  Wisconsin  etc.  R.  R.  Co.  v.  Forsythe,  43  Fed.  886, 
construing  land  grants  to  railroads ;  Davenport  v.  Sebring,  62  Iowa,  366, 
3  N.  W.'404,  determining  title  to  land  under  claim  of  adverse  possession; 
dissenting  opinion  in  Hewitt  v.  Schultz,  180  U.  S.  159,  45  L.  Ed.  473,  21 
Sup.  Ct.  316,  arguendo. 

Distinguished  in  United  States  v.  Grand  Rapids  etc.  R.  Co.,  164  Fed. 
136,  holding  United  States  cannot  claim  compensation  for  land  in- 
nocently conveyed  to  railroad  company. 

17  WaU.  153-167,  21  It.  Ed.  622,  IOWA  HOlfSSTEAD  CO.  ▼.  VALLEY 
B.  B.  CO. 

Under  grant  of  1856,  neither  Iowa  nor  the  railroads  took  any  title  to 
lands  then  claimed  to  belong  to  Des  Moines  xlver  grant  ef  1846. 

Approved  in  Wolsey  v.  Chapman,  101  U.  S.  767,  25  L.  Ed.  919,  United 
States  V.  Des  Moines  etc.  R.  R.  Co.,  142  U.  S.  532,  35  L.  Ed.  1104, 12  Sup. 
Ct.  313  (afl&rming  s.  c,  43  Fed.  4,  6),  and  Dubuque  etc.  Ry.  Co.  v.  Des' 
Moines  Valley  etc.  R.  R.  Co.,  64  Iowa,  96,  6  N.  W.  160,  all  applying  rule 
in  quieting  title  to  land;  Litchfield  v.  County  of  Webster,  101  U.  S.  774, 
25  L.  Ed.  926,  holding  such  lands  not  taxable  until  after  subsequent 
grant  by  Congress;  Stryker  v.  Goodnow,  123  U.  S.  539,  31  L.  Ed.  199, 
8  Sup.  Ct.  209,  and  Chapman  v.  Goodnow,  123  U.  S.  642,  31  L.  Ed.  236, 
8  Sup.  Ct.  212,  afi&rming  State  decision  on  taxability  of  these  lands; 
Goodnow  V.  Moulton,  61  Iowa,  566,  2  N.  W.  396,  Goodnow  v.  Litchfield, 
63  Iowa,  280,  281,  19  N.  W.  228,  229,  and  Goodnow  v.  Stryker,  62  Iowa, 
227,  17  N.  W.  607,  allowing  recovery  of  taxes  paid  under  belief  of 
ownership ;  Snell  v.  Iowa  Homestead,  69  Iowa,  702,  13  N.  W.  848,  allow- 
ing damages  to  vendee  on  failure  of  title. 

Joint  resolution  of  Congress  of  1861,  and  a9t  of  1862,  transferred  title 
in  lands  claimed  under  Des  Moines  BlYer  grant  of  1846,  from  United  States 
to.  State  of  Iowa,  for  use  of  its  grantees. 

Approved  in  Wolsey  v.  Chapman,  101  U.  S.  767,  25  L.  Ed.  919, 
Dubuque  etc.  R.  R.  Co.  v.  Des  Moines  etc.  R.  R.  Co.,  109  U.  S.  331, 
27  L.  Ed.  953,  3  Sup.  Ct.  189,  and  Bullard  v.  Des  Moines  etc.  R.  R.  Co., 
122  U.  S.  176,  30  Ii.  Ed,  1126,  7  Sup.  Ct.  1153,  62  Iowa,  384,  385,  17 
N.  W.  610,  Dubuque  etc.  Ry.  Co.  v.  Des  Moines  Valley  etc.  R.  R.  Co., 
54  Iowa,  96,  6  N.  W.  160,  all  applying  rule  to  quieting  title  to  laud; 
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Litchfield  v.  County  of  Webster,  101  U.  S.  774,  26  L.  BcL  926,  holding 
such  land  taxable  by  the  State  only  after  the  joint  resolution;  United 
States  V.  Des  Moines  etc.  B.  B.  Co.,  142  U.  S.  535,  S5  L.  Ed.  1106,  12 
Sup.  Ct.  314,  holding  title  to  lands  granted  to  Iowa  good  against  the 
United  States  (affirming  43  Fed.  6) ;  Snell  ▼.  Iowa  Homestead  Co.,  59 
Iowa,  702, 13  N.  W.  848,  allowing  damages  to  vendee  for  failure  of  title; 
Ooodnow  V.  Stryker,  62  Iowa,  227,  17  N.  W.  507,  and  Goodnow  v.  Litch- 
field, 6a  Iowa,  280,  281,  19  N.  W.  228,  229,  allowing  recovery  of  taxes 
paid  under  mistaken  belief  of  ownership. 

Taxes  paid  hy  claimant  to  land  cannot  be  recovered  from  the  true 
owner,  altbongh  paid  in  good  faith  and  in  ignorance  of  the  law,  but  without 
any  request  from  the  true  owner. 

Approved  in  Deposit  Bank  v.  Frankfort,  191  U.  S.  519,  48  L.  Ed.  284, 
24  Sup.  Ct.  154,  reciting  history  of  litigation;  Gibson  v.  Western  etc. 
Life  Ins.  Co.,  161  Ky.  813,  L.  E.  A.  1916D,  697,  171  S.  W.  392,  refusing 
to  allow  lien  to  assignee  of  tax  claims;  Fodte  v.  Cotting,  195  Mass.  63, 
15  L.  B.  A.  (N.  S.)  693,  80  N.  E.  602,  holding  one  trustee  paying  taxes 
on  land  with  mon^  of  other  trustee  cannot  be  considered  agent  of  lat- 
ter; Bryant  v.  Nelson-Frey  Co.,  94  Minn.  308,  102  N.  W.  860,  voluntary 
payment  -for  number  of  years  of  taxes  on  vacant  land  of  another  by 
stranger  to  title,  under  mistaken  belief  that  he  had  tax  title,  creates  no 
obligation  on  part  of  owner  to  repay;  Litchfield  v.  County  of  Webster, 
101  U.  S.  778,  25  L.  Ed.  927,  determining  right  of  State  to  tax  land 
claimed  under  Des  Moines  Biver  grant;  Stryker  v.  Gbodnow,  123  U.  S. 
533,  535,  538,  31  L.  Ed.  l97,  198,  199,  8  Sup.  Ct.  206,  207,  209  Litch- 
field V.  Ooodnow,  123  U.  S.  549,  35  L.  Ed.  201,  8  Sup.  Ct.  210,  Chapman 
V.  Goodnow,  123  U.  S.  546,  548,  81  L.  Ed.  237,  238,  8  Sup.  Ct.  214,  215, 
Des  Moines  etc.  B.  B.  Co.  v.  Iowa  Homestead  Co.,  123  U.  S.  553,  31 
L.  Ed.  203,  8  Sup.  Ct.  217,  and  Plumb  v.  Goodnow,  123  U.  S.  560,  31 
L.  Ed.  269,  8  Sup.  Ct.  216,  all  afiirming  State  decision  on  taxability  of 
lands  under  Des  Moines  Biver  grant;  Dexter  v.  Sayward,  84  Fed.  302, 
holding  sureties  on  attachment  bond  liable  for  taxes;  Gar^igan  v. 
Knight,  47  Iowa,  527,  Goodnow  v.  Litchfield,  69  Iowa,  228,  9  N.  W.  108, 
Goodnow  V.  Burrows,  74  Iowa,  252,  254,  255,  23  N.  W.  251,  252,  253,  and 
Goodnow  V.  Burrows,  74  Iowa,  260,  37  N.  W.  322,  all  applying  rule; 
Dowell  V.  Portland,  13  Or.  252,  10  Pac.  309,  refusing  recovery  to  pur- 
chaser at  void  tax  sale;  dissenting  opinions  in  Garrigan  v.  Knight,  47 
Iowa,  528,  and  Goodnow  v.  Litchfield,  59  Iowa,  239,  13  N.  W.  86,  ma- 
jority applying  rule. 

Distinguished  in  Victoria  Copper  Min.  Co.  v.  Bich,  193  Fed.  323,  324, 
113  C.  C.  A.  238,  allowing  lien  in  favor  of  cotenant  paying  taxes  in  behalf 
of  other  cotenants ;  Armijo  v.  Neher,  11  N.  M.  656,  72  Pac.  14,  in  suit 
for  accounting  between  cotenants,  possessor  erroneously  claiming  entire 
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tract  is  entitled  to  credits  for  taxes  paid,  where  he  acted  in  good  faith ; 
Title  Guarantee  etc.  Co.  v.  Haven,  196  N.  Y.  494,  25  L.  R.  A.  (N.  8.)  1S08, 
89  N.  E.  1084,  allowing  recovery  by  bank  of  money  paid  on  forged 
signature  to  bill  of  exchange;  Sherman  v.  Savery,  2  McCraiy,  119,  2 
Fed.  516,  allowing  recovery  of  taxes  paid  by  trustee  holding  land ;  Irvine 
V.  Angus,  93  Fed.  634,  35  C.  C.  A.  501  (reversing  84  Fed.  131),  allowing 
recovery  of  assessment  paid  by  claimant  to  stock ;  McCloy  v.  Amett,  47 
Ark.  457,  2  S.  W.  76,  allowii^  defendant  in  ejectment  to  set  o£E  taxes 
paid  against  rents;  Goodnow  v.  Moulton,  51  Iowa,  560,  2  N.  W.  399, 
Goodnow  V.  Litchfield,  63  Iowa,  281,  19  N.  W.  229,  Goodnow  v.  Stryker, 
62  Iowa,  223,  14  N.  W.  346,  62  Iowa,  226,  227,  17  N.  W.  506,  507,  and 
Goodnow  V,  Stryier,  61  Iowa,  262,  16  N.  W.  486,  allowing  recovery  of 
taxes  paid  under  belief  of  ownership;  American  Emigrant  Co.  ▼.  Iowa 
etc.  Land  Co.,  52  Iowa,  328,  3  N.  W.  91,  allowing  recovery  of  taxes  paid 
under  mistake  of  facts  subsequently  adjudicated;  Goodnow  v.  Plumbe, 
64  Iowa,  673,  21  N.  W.  133,  and  Goodnow  v.  Wells,  67  Iowa,  656,  25 
N.  W.  865,  both  holding  one  entitled  to  recovery  of  taxes  paid  on  an- 
other's land  can  recover  interest  also. 

One  person  cannot  make  anotber  his  debtor  hy  paying  the  debt  of 
the.  latter,  without  his  request  or  assent. 

Approved  in  Bender  v.  King,  111  Fed.  67,  holding  purchaser  of  realty 
at  execution  sale  who  afterward  buys  same  at  tax  sale  does  not  thereby 
become  creditor  within  Code  Civ.  Proc,  §  1235,  requiring  redemptioner 
from  execution  sale,  if  purchaser  be  creditor  having  prior  lien,  to  pay 
amount  of  lien  in  addition  to  purchase  price;  Garrigan  v.  Knight,  47 
Iowa,  527,  denying  recovery  of  taxes  paid  by  claimant  to  land. 

Distinguished  in  Bibbins  v.  Clark,  90  Iowa,  240,  29  L.  R.  A.  286,  57 
N.  W.  887,  allowing  mortgagee  to  recover  taxes  paid  from  mortgagor. 

Payment  by  volunteer  or  stranger.    Note,  23  L.  R.  A.  125,  126. 

Statute  of  1856,  granting  lands  In  Iowa  to  railroad  did  not  Include 
lands  prevlouflly  granted  for  river  Improvement*  and  neither  railroad 
nor  Its  grantees  were  cestnls  que  trustent  of  the  "Indemnity  lands"  subse- 
qnently  granted  to  the  State. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  497,  499, 
69  L.  Ed.  690,  691,  35  Sup.  Ct.  309,  upholding  withdrawal  of  lands  con- 
taining petroleum  deposits;  Crilley  v.  Burrows,  17  Wall.  167,  21  L.  Ed. 
624,  following  rule;  Stryker  v.  Goodnow,  123  U.  S.  529,  81  L.  Ed.  195, 
8  Sup.  Ct.  203,  and  Chapman  v.  Goodnow,  123  U.  S.  543,  31  L.  Ed.  236, 
8  Sup.  Ct.  213,  affirming  decision  of  State  court  on  taxability  of  lands 
acquired  under  Des  Moines  River  grant;  United  States  v.  Missouri  etc. 
R.  R.  Co.,  141  U.  S.  369,  36  L.  Ed.  769,  12  Sup.  Ct.  17,  Northern  etc. 
R.  R.  Co.  V.  St.  Paul  etc.  R.  R.  Co.,  26  Fed.  561,  and  Wisconsin  etc.  R.  R. 
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Co.  ▼.  Forsythe,  43  Fed.  885,  all  eonstroing  grants  of  land  to  railroads ; 
dissenting  opinion  in  Hewitt  ▼.  Sohultz,  180  U.  S.  159,  45  L.  Ed.  47S, 
21  Snp.  Ct.  316,  arguendo. 

Distinguished  in  United  States  v.  Grand  Rapids  etc.  R.  Co.,  154  Fed. 
136,  holding  United  States  cannot  claim  compensation  for  lands  in* 
nocently  conveyed  to  railroad  company. 

17  WalL  167,  21  It.  EO.  624,  OBILLBY  ▼.  BUBBOWa 

Not  cited. 

17  Wall.  168-182,  21  It.  Ed.  638,  UNITED  STATES  ▼.  OOOS. 

When  a  statute,  defining  an  offense,  contains  an  exception  so  incor- 
porated therein,  that  the  offense  cannot  he  clearly  descrlhed  without  it, 
the  indictment  mnst  allege  enough  to  show  the  accused  is  not  within  the 
deception;  hut  if  It  is  not  so  incorporated,  it  hecomes  matter  of  defense, 
and  accused  mnst  specially  plead  it. 

Approved  in  Javierre  v.  Central  Altagracia,  217  U.  S.  508,  54  L.  Ed* 
861,  30  Sup.  Ct.  598,  holding  persons  seeking  to  avoid  contract  on  ac- 
count of  exceptions  must  show  themselves  within  exception;  Schlemmer 
V.  Buffalo  etc.  Ry.  Co.,  205  U.  S.  10,  51  L.  Ed.  685,  27  Sup.  Ct.  407, 
holding  railroad  company  has  burden  of  showing  its  exception  to  pro- 
visions of  act  regarding  coupling  of  cars ;  United  States  v.  Carney,  228 
Fed.  165,  166,  holding  indictment  for  having  unr^istered  narcotics  in 
possession  must  allege  defendant  engaged  in  business  requiring  registra- 
tion ;  United  States  v.  Atlantic  Coast  line  Co.,  224  Fed.  165,  holding  word 
"emergency"  in  hours  of  service  act  does  not  necessarily  mean  accident ; 
United  States  v.  Denver  &  R.  G.  R.  Co.,  163  Fed.  520,  90  C.  C.  A.  329, 
holding  safety  appliance  act  being  general  statute,  exceptions  need  not 
be  negatived;  United  States  ▼.  Wood,  159  Fed.  188,  holding  indictment 
for  importation  of  Chinese  must  negative  exceptions;  United  States  v. 
Sheridan-Kirk  Contract  Co.,  149  Fed.  813,  in  prosecution  for  violation 
of  eight-hour  law,  burden  of  showing  justification  is  on  defendant; 
United  States  v.  Stone,  135  Fed.  395,  applying  rule  to  indictment  based 
on  Rev.  Stats.,  §  5440,  charging  conspiracy  to  defraud  United  States 
by  violating  subsequent  statute;  Ex  parte  Homef,  154  Cal.  360,  97  Pac. 
893,  holding  prosecution  for  practice  of  dentistry  without  license  need 
not  negative  fact  that  defendant  was  practicing  at  passage  of  act  pre- 
scribing license;  Johnson  v.  People,  33  Colo.  231,  108  Am.  Bep.  85,  80 
Pac.  135,  applying  rule  to  indictment  under  Mills'  Ann.  Stats.,  Rev. 
Supp.,  §  1209,  for  murder  committed  in  procuring  miscarriage ;  Rine  v. 
Wagner,  135  Iowa,  632, 113  N.  W.  474,  holding  contestant  against  devise 
to  charity  has  burden  of  showing  excess  of  statutoiy  amount;  State  v. 
Kindig,  133  Iowa,  168, 110  N.  W.  465,  holding  indictment  for  practicing 
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medicine  without  lieense  need  not  allege  medicine  was  prescribed  for 
human  beings;  State  v.  Nesbit,  8  Kan.  App.  109,  54  Pac.  328,  upholding 
indictment  under  statute  prohibiting  labor  on  Sunday;  Bennett  v.  State, 
100  Miss.  696,  56  South.  778,  holding  defendant  in  prosecution  for  bigamy 
must  show  first  spouse  absent  for  statutoiy  seven  years;  State  v. 
Hellscher,  150  Mo.  App.  235,  129  S.  W.  1037,  State  v.  Hamlett,  129  Mo. 
App.  77,  107  S.  W.  1014,  and  State  v.  Humfeld,  182  Mo.  App.  042,  166 
S.  W.  332,  all  holding  prosecution  for  practicing  medicine  without  license 
need  not  show  defendant  was  not  registered  before  act  licensing  all 
doctors  then  practicing;  Schave  v.  State,  4  Okl.  Cr.  289,  111  Pac.  963, 
holding  indictment  for  conveying  liquor  from  one  part  of  State  to  an- 
other need  not  negative  exceptions ;  Smythe  v.  State,  2  Okl.  Cr.  290,  293, 
295,  139  Am.  St.  Rep.  918«  101  Pac.  613,  614,  615,  holding  statute  pro- 
hibiting sale  of  liquor  being  general  statute,  exceptions  thereto  need 
not  be  negatived ;  Smith  v.  Jones,  16  S.  D.  343,  92  N.  W.  1085,  upholding 
su£&ciency  of  complaint  for  malicious  prosecution,  though  it  showed 
on  face  that  offense  has  been  outlawed  and  did  not  plead  exceptions  pro- 
vided in  statute;  Brown  y.  State,  74  Tex.  Cr.  499, 168  S.  W.  862,  holding 
indictment  for  ill^al  sale  of  cocaine  need  not  negative  idea  that  same 
was  prescribed  for  cholera;  State  t.  Williamson,  22  Utah,  252^  255,  62 
Pac.  1023,  1024,  holding  indictment  for  rape  need  not  show  that  person 
ravished  was  not  wife  of  defendant ;  Splinter  v.  State,  140  Wis.  569, 123 
N.  W.  98,  holding  indictment  for  adulteration  of  milk  need  not  negative 
idea  that  same  was  skimmed  milk ;  dissenting  opinion  in  People  v.  Ebelt, 
180  N.  Y.  481,  73  N.  E.  238,  majority  holding  written  challenge  to  jury 
panel  that  special  jury  act  violated  Const.,  art.  m,  §  18,  but  failing  to 
allege  that  bill  not  reported  to  l^slature  by  revision  commissioners  as 
required  by  §  23,  is  insufficient ;  dissenting  opinion  in  Slack  v.  State, 
61  Tex.  Cr.  391,  394,  395,  Ann.  Osw.  191SB,  112,  136  S.  W.  1083,  1084, 
1085,  majority  holding  prosecution  for  ill^al  sale  of  liquor  need  not 
negative  idea  same  was  "permitted  by  law";  United  States  v.  Prater, 
149  Fed.  485,  arguendo. 

The  following  cases,  considering  indictments  on  statutes  with  excep- 
tions, cite  the  rule  with  approval,  and  hold  in  accordance  therewith,  that 
the  exception  need  not  be  negatived :  Nelson  v.  United-  States,  12  Sawy. 
291,  30  Fed.  116,  and  Shelp  v.  United  States,  81  Fed.  696,  26  C.  C.  A. 
570,  prohibiting  sale  of  liquor,  except  for  medicinal  purposes,  is  good; 
United  States  v.  Cook,  13  Sawy.  496,  36  Fed.  897,  prohibiting  the  fencing 
public  lands,  unless  defendant  was  claiming  title  in  good  faith ;  United 
States  V.  Stone,  49  Fed.  850,  prohibiting  the  cutting  of  timber  on  pub- 
lic land,  unless  justified  under  various  land  laws;  Packer  v.  People,  26 
Colo.  306,  57  Pac.  1091,  statute  of  limitations  need  not  be  negatived; 
Territory  v.  Scott,  2  Dak.  216,  218,  6  N.  W.  437,  438,  holding  an  indict- 
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ment  sufficient  without  negativing  any  instance  in  which  act  was 
allowed;  Baeumel  v.  State,  26  Fla.  74,  76,  7  South.  372,  373,  prohibiting  ' 
sale  of  liquors,  except  by  a  druggist;  State  v.  Van  Vliet,  92  Iowa,  478, 
61  N.  W.  241,  under  a  general  prohibitory  liquor  law,  with  exceptions 
as  to  certain  localities,  this  need  not  be  negatived;  Commonwealth  v. 
Jennings,  121  Mass.  52,  23  Am.  Rep.  253,  indictment  for  polygamy  need 
not  negative  the  absence  of  first  spouSe  for  seven  years;  Thompson  v. 
State,  54  Miss.  744,  following  rule;  State  v.  Bockstruck,  136  Mo.  351, 
38  S.  W.  320,  prohibiting  coloring  of  oleomargarine,  except  for  export; 
State  V.  Elam,  21  Mo.  App.  292,  prohibiting  sale  of  liquor,  except  for 
sacramental  purposes;  Territory  v.  Bums,  6  Mont.  75,  9  Pac.  434,  pro- 
hibiting concealed  weapons,  except  to  peace  officers;  United  States  v. 
Fuller,  4  N.  M.  360,  5  N.  M.  87,  20  Pac.  177,  indictment  for  embezzling 
need  not  negative  a  proviso  that  it  was  not  delivered  to  addressee; 
Villines  v.  State,  96  Tenn,  146,  147,  33  S.  W.  923,  924,  prohibiting  drug- 
gist from  selling  without  register,  unless  a  physician;  Mosely  v.  State, 
18  Tex.  App.  312,  Sunday  law,  prohibiting  sales,  except  burial  material 
and  provisions,  before  9  A.  M. ;  State  v.  Bevins,  70  Vt.  577,  41  Atl.  656, 
statute  requiring  license  from  peddlers,  except  where  they  sell  from  own 
land. 

Cited  in  the  following,  where  indictment  was  not  sufficient  for  fail- 
ing to  negative  exceptions:  United  States  v.  Felderward,  13  Sawy.  514, 
36  Fed.  491,  an  indictment  for  fencing  public  land,  not  negativing  the 
exceptions  permitting  such  inclosure ;  Mays  v.  State,  89  Ala.  39,  8  South. 
29,  where  statute  makes  it  criminal  to  run  cattle  in  inclosure,  unless  no 
crops  thereon;  People  v.  Fairbanks,  7  Utah,  5,  24  Pac.  539,  indictment 
for  assault  must  negative  just  cause  or  excuse;  Young  v.  Territory,  8 
Okl.  528,  58  Pac.  725,  rape  indictment  must  deny  that  female  was  as- 
sailant's wife;  Maxwell  Land  Grant  Co.  v.  Dawson,  151  U.  S.  604,  38 
L.  Ed.  285,  14  Sup.  Ct.  464,  holding  in  ejectment,  where  deed  is  for  a 
tract,  with  exceptions,  the  plaintiff  must  show  the  land  involved  is  not 
within  the  exception;  Evans  v.  Unifed  States,  153  U.  S.  590,  38  L.  Ed. 
833,  14  Sup.  Ct.  937,  in  general,  matters  of  defense  need  not  be  antici- 
pated by  plaintiff;  Ledbetter  v.  United  States,  170  U.  S.  611,  42  L.  Ed. 
1163,  18  Sup.  Ct.  776,  stating  rule  that  pleader  is  not  bound  to  negative 
a  proviso,  but  is  bound  to  aver  the  defendant  is  not  in  ithy  exceptions 
contained  in  enacting  clause ;  Stocton  v.  Morris,  39  W.  Va.  443,  19  S.  E. 
534,  plaintiff  in  ejectment  of  survey,  with  exceptions,  must  show  the  ex- 
ceptions exclude  the  defendant's  land ;  United  States  v.  Atkinson,  34 
Fed.  317,  arguendo. 

Distinguished  iH  Grand  Trunk  Ry.  Co.  v.  United  States,  229  Fed.  119, 
and  United  States  v.  Oregon  Short  Line  B.  Co.,  160  Fed.  528,  both  hold- 
ing prosecution  for  unlawful  inclosure  of  cattle  need  not  allege  same 
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was  not  caused  by  inclement  weather ;  Morris  v.  United  States,  161  Fed. 
684,  685,  88  C.  C.  A.  532,  holding  indictment  for  adnlteration  of  batter 
need  not  allege  exception;  Bruce  v.  Rayner,  124  Fed.  486,  62  C.  C.  A. 
501,  holding  in  habeas  corpus  proceedings  in  extradition  case  for  bigamy, 
under  statute  providing  bar  in  two  years  unless  defendant  is  fugitive, 
where  indictment  shows  offense  committed  more  than  two  years  prior 
thereto,  petitioner  may  show  that 'he  remained  in  State;  State  v.  Carruth, 
85  Vt.  273,  81  Atl.  923,  holding  prosecution  for  killing  of  deer  need  not 
All^e  deer  was  not  killed  on  defendant's  property. 

When  crime  may  be  charged  in  language  of  statute.    Note,  94  Am. 
Dec.  256. 

Offenses  created  hy  statute,  as  well  as  at  conmion  law,  must  be  acq^- 
xately  and  clearly  described  in  an  indictment. 

Approved  in  State  v.  Bartley,  34  La.  Ann.  149,  holding  indictment  for 
murder  sufficient,  though  means  not  stated;  State  v.  Hathaway,  106  Mo. 
^40,  17  S.  W.  300,  indictment  insufficient  for  not  stating  accused  unlaw- 
fully and  willfully  practiced  medicine  without  having  certificate  recorded. 

Every  ingredient  of  which  the  offense  is  composed  must  be  clearly  and 
accurately  alleged  in  tbe  indictment. 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  213  Fed.  933, 
Ann.  Gas.  19160,  470,  131  C.  C.  A.  160,  upholding  prosecution  for  bring- 
ing liquor  into  Indian  Territory;  United  States  v.  Atlantic  Journal  Co., 
185  Fed.  663,  holding  indictment  for  defrauding  United  States  of  jwst- 
tige  rates  must  show  matter  was  not  advertising  material;  Martin  v. 
United  States,  168  Fed.  205,  93  C.  C.  A.  484,  holding  clerk  to  coramis- 
'  sioner  of  Five  Civilized  Tribes  not  an  officer  of  government  so  as  to 
sustain  liability  for  fraudulently  taking  public  paper;  Shaw  v.  United 
States,  165  Fed.  175,  91  C.  C.  A.  208,  holding  indictment  for  embezzle- 
ment of  letter  by  postal  employee  must  show  that  same  came  into  his 
possession  in  his  official  capacity ;  Smith  v.  United  States,  157  Fed.  727, 
85  C.  C.  A.  353,  holding  indictment  for  conspiracy  to  deprive  person  of 
freedom  from  involuntary  servitude,  need  not  state  that  such  was  not 
imposed  as  punishment  for  crime ;  United  States  v.  Baltimore  etc.  R.  Co., 
153  Fed.  1009,  holding  indictment  for  failure  of  railroad  to  furnish  cars 
must  show  number  of  cars  complaining  company  was  entitled  to;  Armour 
Packing  Co.  v.  United  States,  153  Fed.  17,  14  L.  R.  A.  (N.  S.)  400,  82 
C.  C.  A.  135,  holding  device  by  which  rebate  is  allowed  to  shipper  need 
not  be  explicitly  stated  in  indictment;  United  States  v.  Allen,  160  Fed. 
154,  indictment  under  Rev.  Stats.,  §  4046,  must  charge  that  money  order 
funds  embezzled  came  into  defendant's  possession  by  virtue  of  his  em- 
ployment; United  States  v.  Green,  136  Fed.  641,  643,  upholding  suffi- 
*ciency  of  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy  to  defraud 
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government ;  Terry  v.  United  States,  120  Fed.  486,  56  C.  C.  A.  633,  hold- 
ing indietment  under  Rev.  Stats.,  §  3279,  which  did  not  state  that  dis- 
tillery was  one  for  production  of  spirits,  insufficient;  Milby  v.  United 
States,  109  Fed.  641,  48  C.  C.  A.  574,  holding  insufficient,  indictment 
under  Rev.  Stats.,  §  5480,  for  using  mails  to  defraud  by  offering  to  sell 
counterfeit  money ;  Wright  v.  United  States,  108  Fed.  814,  48  C.  C.  A- 
37,  holding  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy  to  de- 
fraud government  sufficient,  where  it  charges  defendants  "unlawfully 
did  conspire  to  defraud  the  United  States"  followed  by  statement  of 
nature  and  purpose  of  conspiracy  and  acts  done  to  effect  its  object; 
People  V.  Miles,  9  Cal.  App.  315,  101  Pac.  527,  holding  indictment  for 
rape  must  allege  female  not  wife  of  defendant;  People  v.  Trumbley,  252 
HI.  32,  96  N.  E.  574,  holding  indictment  for  crime  of  rape  must  show 
age  of  accused  so  as  to  bring  within  statute;  Nesbit  v.  State,  8  Kan. 
App.  109,  54  Pac.  328,  upholding  prosecution  for  laboring  on  Sabbath 
day;  State  v.  Meysenburg,  171  Mo.  46,  71  S.  W.  233,  holding  void,  in- 
dictment against  assemblyman  for  receiving  bribe;  Rider  v.  Lakewood 
Market  Co.,  84  N.  J.  L.  516,  88  Atl.  196,  holding  words  ."who  sues  for 
State"  not  necessary  after  name  of  game  warden  prosecuting  violation 
of  game  laws ;  Territoiy  v.  Hubbell,  13  N.  M.  582,  13  Ann.  Oas.  848,  86 
Pac.  747,  holding  indietment  for  obtaining  property  under  false  pretenses 
must  show  true  ownership  of  property;  Niece  v.  Territory,  9  Okl.  539, 
60  Pac.  301,  indictment  for  bigamy  under  Stats.  1893,  §  4551,  must  nega- 
tive fact  that  alleged  bigamous  wife  was  person  other  than  wife  of  de- 
fendant at  time  of  second  wife;  Parker  v.  Territoiy,  9  Okl.  114,  59  Pac. 
10,  indictment  for  rape  must  allege  that  female  was  not  wife  of  accused ; 
Tonng  V.  Territory,  8  Okl.  528,  58  Pac.  725,  indictment  for  assault  to 
rape  must  allege  that  female  was  not  wife  of  accused;  State  v.  Muller, 
80  Wash.  371, 141  Pac.  911,  holding  indictment  for  importation  of  liquor 
into  forbidden  county  unit  must  designate  what  unit;  State  v.  Seifert, 
65  Wash.  601,  118  Pac.  747,  holding  words  "wiUfully  and  unlawfully" 
in  indietment  for  murder  imply  that  same  was  done  without  justifica- 
tion; State  V.  Davis,  43  Wash.  123,  86  Pac.  204,*holding  indictment  for 
working  laborers  on  public  contract  more  than  statutory  period  need 
not  state  whether  they  were  working  on  public  works  or  under  contract; 
SUte  V.  Parkersburg  Brewing  Co.,  53  W.  Va.  594,  45  S.  E.  924,  holding 
insufBcient,  indictment  under  Code  1899,  c.  32,  §  19,  merely  alleging  that 
defendant  "in  house  and  building  in  said  county,  knowingly  and  unlaw- 
fully permitted  intoxicating  liquors  to  be  sold  contrary  to  law" ;  dissent- 
ing opinion  in  Doggs  v.  Territory,  11  Ariz.  452,  94  Pac.  1107,  majority 
holding  indictment  for  rape  must  show  same  was  accomplished  by  means 
of  threats  or  force;  United  States  v.  Cruikshank,  92  U.  S.  558,  23  L.  Ed. 
593,  holding  insufficiently  specific  an  indictment  for  hindering  negroes 
VIII— a 
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from  voting;  United  States  v.  Mann,  95  U.  S.  584,  24  L.  EcL  532,.  not 
stating  that  checks  withheld  from  inspection  were  not  stamped  at  timo 
of  is-sne ;  Moore  v.  United  States,  160  U.  S.  270,  40  L.  Ed.  424,  16  Sup. 
Ct.  295,  embezzlement  of  postoffice  clerk  must  allege  it  came  into  his 
possession  as  employee;  United  States  v.  Walsh,  5  Dill.  61,  Fed.  Cas. 
16,636,  holding  an  indictment  for  conspiracy  bad  for  uncertainty ;  United 
States  V.  Lehman,  39  Fed.  771,  particulars  of  fraud  must  be  set  out  in 
an  indictment;  United  States  v.  Kelsey,  42  Fed.  887,  fraudulently  sup- 
pressing election  returns,  must  state  facts  constituting  the  suppression; 
United  States  v.  Burns,  54  Fed.  360,  where  the  exact  species  of  rubbish 
thrown  into  river,  and  the  exact  place  were  not  named;  United  States 
V.  MacDonald,  65  Fed.  488,  an  indictment  for  mailing  matter  concern- 
ing lottery,  must  set  out  the  scheme  particularly;  United  States  v« 
Tubbs,  94  Fed.  358,  an  indictment  for  mailing  matter  concerning  abor- 
tions, the  letter  or  some  of  its  language  should  be  set  out;  State  v.  Turn- 
bull,  78  Me.  396,  6  Atl.  2,  where  place  of  crime  is  material,  it  must  be 
alleged ;  State  v.  Hayward,  83  Mo.  310,  indictment  for  obscene  literature 
must  set  it  out;  State  v.  Terry,  109  Mo.  619, 19  S.  W.  211,  and  Williams 
V.  State,  12  Tex.  App.  400,  both  holding  statute  unconstitutional,  requir- 
ing only  general  designation  of  offense ;  Huntsman  v.  State,  12  Tex.  App. 
634,  holding  invalid  a  statute  allowing  conviction  for  embezzlement  on 
alleging  facts  constituting  larceny. 

In  the  following  cases  the  indictment  is  held  sufficient  to  sustain  the 
charge :  United  States  v.  Britton,  107  U.  S.  665,  27  L,  Ed,  524,  2  Sup. 
Ct.  521,  where  it  followed  statutory  language  and  chained  every  ele- 
ment ;  Evans  v.  United  States,  153  U.  S.  587,  590,  38  L.  Ed.  832,  833,  14 
Sup.  Ct.  936,  937,  holding  no  impracticable  standard  of  particularity  is 
required ;  Ledbetter  v.  United  States,  170  U.  S.  610,  42  L.  Ed.  1163,  18 
Sup.  Ct.  775,  where  it  followed  statute  and  no  demurrer;  United  States 
V.  Atkinson,  34  Fed.  317,  embezzling  letter  need  not  aver  fraudulent 
intent;  United  States  v.  Potter,  56  Fed.  90,  an  indictment  for  certifica- 
tion of  check,  where  person  has  no  money  at  bank,  need  not  all^e  de- 
livery of  check;  People  v.  Goldberg,  39  Mich.  547,  information  for  re- 
•ceipt  of  stolen  goods  need  not  allege  time  and  place  of  theft ;  dissenting 
opinion  in  United  States  v.  Reese,  92  U.  S.  225,  232,  23  L.  Ed.  567,  570» 
majority  holding  invalid,  act  for  punishing  election  inspectors  for  refus- 
ing negro's  vote;  dissenting  opinion  in  United  States  v.  Cruikshank,  92 
U.  S.  562,  23  L.  Ed.  595,  majority  holding  an  indictment  of  insufficient 
particularity. 

Distinguished  in  May  v.  United  States,  199  Fed.  51,  52,  117  C.  C.  A. 
420,  holding  indictnient  for  defrauding  United  States  of  tax  on  manu- 
facture of  oleomargarine  need  not  allege  sale  and  consumption  of  latter; 
dissenting  opinion  in  Harper  v.  United  States,  170  Fed.  395,  95  C.  C.  A. 


35  UNITED  STATES  v.  COOK  17  Wall.  168-182 

565^  majority  holding  indietment  against  cashier  of  bank  for  muking 
false  entiy  in  report  need  not  allege  report  in  detail. 

Sufficiency  of  indictments  for  murder — Certainty  required.    Note, 
3  Am.  St  Bep.  279. 

Bad  indictment  may  ho  gnadied  on  motion,  or  Judgment  acrartad  or 
roTened  on  orror. 

Approved  m  State  v.  Bevins,  70  Vt.  576,  41  Atl.  656,  applying  rule  to 
complaint  for  peddling  without  license  required  by  ordinance;  Terri- 
tory V.  Scott,  2  Dak.  217,  6  N.  W.  437,  in  prosecution  under  Penal  Code, 
e.  60,  for  setting  a  prairie  fire,  prosecution  need  not  n^ative  exceptions 
contained  in  section  2  of  such  chapter;  dissenting  opinion  in  United 
States  Y.  Reese,  92  U.  S.  225,  23  L.  Ed.  567,  majority  holding  invalid^ 
the  acts  providing  for  punishment  of  election  ofi&cers  for  refusing  to 
receive  votes;  dissenting  opinion  in  United  States  v.  Cruikshank,  92 
U.  S.  562,  23  L.  Ed.  595,  majority  holding  an  indictment  insufficiently 
particular. 

Distinguished  in  Nelson  ▼.  United  States,  12  Sawy.  290,  30  Fed.  116, 
indietment  for  violation  of  section  14  of  Act  of  1884  by  sale  of  liquor 
in  Alaska  need  not  allege  that  sale  was  not  made  for  medicinal, 
mechanical  or  scientific  purposes. 

A  good,  but  not  mdversal,  rule  is  that  where  an  ezeeptioii  is  in  an 
enacting  danse,  the  party  must  show  the  accused  is  not  witUn  the  exception. 
Where  in  a  subsequent  section  or  statute,  it  must  be  shown  by  the  defense. 

Approved  in  Tomlinson  v.  Bainaka,  163  Ind.  114,  70  N.  E.  156,  com- 
plaint in  action  to  enforce  lien  for  buildii^  partition  fence  is  sufficient, 
though  it  did  not  allege  lands  were  inclosed  to  retain  stock;  State  v. 
Snyder,  182  Mo.  498,  82  S.  W.  22,  66  L.  B.  A.  490,  holding  indictment 
seeking  to  overcome  limitations  must  allege  that  defendant  was  not 
inhabitant  of  State  subsequent  to  offense;  Wilkerson  v.  State,  44  Tex. 
Cr.  458,  72  S.  W.  852,  indictment  under  Pen.  Code,  art.  379,  charging 
gaming  at  hotel  is  sufficient,  though  it  does  not  negative  fact  that  game 
waa  in  private  residence;  Miller  v.  Shields,  124  Ind.  170,  8  L.  B.  A.  408, 
24  N.  E.  672,  holding  where  a  feme  covert  cannot  be  a  surety,  it  is  not 
necessary  to  negative  this  in  a  suit  upon  a  note;  State  v.  Williams,  9 
Mont.  180,  23  Pac.  336,  indictment  for  rape  need  not  n^ative  that 
female  is  not  his  wife;  Rowell  v.  Janvrin,  151  N.  Y.  67,  45  N.  E.  400, 
suit  to  enforce  stockholders'  liability  for  debts  need  not  negative  e:^- 
eeptions,  which  excuse  them;  State  v.  Duke,  42  Tex.  459,  indictment  for 
carrying  weapon  must  negative  persons,  place  and  circumstances  allowed 
by  statute;  Reusens  v.  Lawson,  91  Va.  253,  21  S.  E.  355,  plaintiff  in 
ejectment,  proving  exterior  boundaries  with  exceptions,  muat  show  his 
elaim  not  in  excepted  part. 
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Necessity  of  averment  in  indictment  or  information  negativing 
exception  in  statute  upon  which  prosecution  is  based.  Note,  6 
Ann.  09M.  726,  727,  729. 

Bennirrer  to  Indictment  admits  every  fact  well  pleaded. 
Approved  in  Greene  v.  United  States,  154  Fed.  411,  85  C.  C.  A.  251, 
holding  judgment  of  guilty  rendered  on  several .  counts  will  not  be 
reversed  if  any  count  is  good. 

I>ef  endant  cannot  set  up  statute  of  limitation  by  demurrer,  where  act 
defining  oifense  contains  no  proviso  or  exception. 

Approved  in  United  States  v.  Andem,  158  Fed.  999,  applying  rule  in 
action  for  foi^eiy  of  corporation  seal;  Ex  parte  Blake,  155  Cal.  587, 

18  Ann.  Obb.  815,  102  Pac.  270,  holding  act  prescribing  limitation  of 
one  year  for  prosecutions  of  misdemeanors  does  not  apply  to  obtaining 
less  than  fifty  dollars  under  false  pretenses ;  Cohen  v.  State,  2  Ga.  App. 
693,  59  S.  E.  6,  lack  of  knowledge  excusing  delay  means  lack  of  knowl- 
edge on  part  of  prosecuting  attorney;  State  v.  Unsworth,  85  N.  J.  L. 
239,  242,  88  Atl.  1099,  1100,  holding  plea  to  statute  of  limitations  con- 
tained in  plea  of  not  guilty  in  penal  action;  Slack  v.  State,  61  Tex.  Gr. 
406,  410,  Ann.  Gas.  1913B,  112, 136  S.  W.  1091, 1093,  holding  prosecution 
for  illegal  sale  of  liquor  need  not  negative  idea  that  same  was  ''per- 
mitted by  law";  State  v.  Angus,  70  W.  Va.  775,  74  S.  E.  999,  holding 
return  of  indictment  may  negative  defense  of  statute  of  limitations; 
Packer  v.  People,  26  Colo.  306,  57  Pac.  1091,  following  rule;  dissenting 
opinion  in  Vaughn  v.  Congdon,  56  Vt.  121,  majority  holding  a  com- 
plaint void  as  barred  by  statute. 

Defendant  in  criminal  action  may  give  evidence  of  statute  of  limita- 
tions under  general  Issue,  or  may  raise  it  by  special  plea. 

Approved  in  United  States  v.  Brown,  2  Low.  268,  Fed.  Cas.  14,665, 
may  be  raised  under  plea  of  not  guilty;  Packer  v.  People,  26  Colo. 
306,  57  Pac.  1091,  following  rule;  Boughn  v.  State,  44  Neb.  892,  62 
N.  W.  1095,  pleading  not  guilty ;  State  v.  Thrasher,  79  Me.  20,  7  Atl. 
815,  limitation  cannot  be  raised  by  motion  in  arrest  of  judgment;  dis- 
senting opinion  in  Vaughn  v.  Congdon,  56  Vt.  121,  majority  holding 
a  complaint  void,  showing  it  was  barred  by  statute. 

An  Indictment  will  not  be  quashed  because  it  does  not  appear  on  its 
face  that  it  was  not  harred  by  statute  of  limitations,  whether  the  statute 
contains  exceptions  or  not. 

Approved  in  United  States  v.  Brace,  143  Fed.  704,  demurrer  cannot 
raise  defense  of  plea  of  statute  of  limitations  to  indictment;  Ex  parte 
Townsend,  133  Fed.  75,  judgment  of  court-martial  confirmed  according 
to  articles  of  wax  is  not  reviewable  on  habeas  corpus  on  ground  that 
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prosecution  was  barred  by  limitatiop;  United  States  v.  Owen,  13  Sawy. 
57y  32  Fed.  536,  but  sustaining  demnrrer  where 'counsel  has  admitted 
he  did  not  fall  within  the  exception;  Packer  v.  People,  26  Colo.  306, 
51  Pac.  1091,  following  rule;  Boughn  v.  State,  44  Neb.  892,  62  N.  W. 
1095,  arguendo;  dissenting  opinion  in  Vaughn  v.  Congdon,  56  Vt.  121, 
majority  holding  a  complaint  void,  showing  that  it  was  barred  by 
limitations  on  its  face;  In  re  Davidson,  22  Blatchf.  477,  21  Fed.  621, 
statute  of  limitations  for  desertion  does  not  oust  jurisdiction  of  courts- 
martial,,  and  is  a  question  for  them  to  determine;  In  re  Bogart,  2  Sawy. 
409,  Fed.  Cas.  1596,  statute  of  limitations  cannot  be  raised  on  habeas 
corpus  proceedings. 

National  Banks — Embezzlement.    Note,  98  Am.  Dec.  167. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  123. 

"From"  as  word  of  inclusion  or  exclusion.    Note,  15  Ann.  Oas.  29. 

Burden  of  proof  as  to  license  or  permit  in  prosecution  for  unlaw- 
ful sale  of  liquor.    Note,  36  L.  R.  A.  (N.  S.)  107. 

17  Wall  182-191,  21  !■.  Ed.  624,  THE  OOLLEOTOB  ▼.  BEOG8. 

Quantity  of  materials  used,  as  ascertained  by  assessor,  not  actual 
mroduct  of  spirits,  determines  amount  of  tax  on  distilled  spirits. 

Approved  in  Pahlman  v.  Collector,  20  Wall.  197,  22  L.  Ed.  343,  and 
Turner  v.  Williams,  24  Fed.  Cas.  377,  applied  to  similar  case;  United 
States  V.  Three  Tons  of  Coal,  6  Biss.  401,  Fed.  Cas.  16,515,  holding  it 
no  infringement  of  rights  to  seize  books  and  papers. 

I>i8tiUer  of  spirits  must  pay  taxes  on  at  least  eighty  p«r  cent  of  the 
capacity  of  his  plant,  and  on  all  which  should  have  been  produced  in  excess 
thereof,  ftom  the  amount  of  materials  used. 

Approved  in  United  States  v.  Halloran,  14  Blatchf.  3,  Fed.  Cas.  15,286, 
following  rule;  United  States  v.  Ball,  163  Fed.  506,  90  C.  C.  A.  134, 
holding  in  order  to  validate  assessment  for  deficiency  tax,  notice  of 
such  deficiency  must  be  given  by  commissioner. 

Survey  and  estimate  of  producing  capacity  of  a  distillery  are  conclu- 
liTe,  though  subject  to  revision  by  commissioner  of  internal  revenue. 

Approved  in  Pohlman  v.  The  Collector,  20  Wall.  197,  22  L.  Ed.  343, 
holding,  in  estimating  capacity,  the  assessor  need  not  take  the  ferment- 
ing period  employed  by  the  distiller;  Turner  v.  Williams,  24  Fed.  Cas. 
377,  suit  to  recover  money  paid. 

Distinguished  in  United  States  v.  Myers,  3  Hughes,  245,  Fed.  Cas. 
15,846,  holding  when  amount  of  assessment  is  before  court,  the  defend- 
ant may  show  exror,  though  he  has  not  appealed  to  the  commissioner. 
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X7  WaU.  191-206,  21  L.  Ed.  606,  LAFEYBE  ▼.  UNITED  STATES. 

EziBtence  of  a  pfoclamatioii  of  tho  Preaident  la  denied  Iqr  nvl  tlel 
record. 

Approved  in  Dickinson  v.  Page,  120  Ark.  384, 179  S.  W.  1006,  holding 
filing  appropriation  bill  with  Secretary  of  State  sufficient  proclamation 
of  vetoing  of  certain  ilems;  State  v.  Hitchcock,  241  Mo.  469,  146  S.  W. 
52,  holding  new  senatorial  apportionment  void  in  absence  of  proclama- 
tion by  Governor;  Gushing  v.  Hartwig,  138  Mo.  App.  119,  120  S.  W. 
110,  holding  proclamation  for  calling  of  council  meeting  by  mayor  need 
have  no  special  formality. 

When  no  time  la  prescribed,  or  where  they  are  to  take  effect  'ftom 
and  after  the  passing,"  statutes  take  effect  from  the  flzst  moment  of  their 
date. 

Approved  in  Howell  v.  Bidwell,  124  Fed.  689,  690,  holding  mer- 
chandise arriving  from  Porto  Rico  on  day  of  exchange  of  treaty 
ratifications  was  not  subject  to  duty;  Board  of  Gommrs.  of  Kearney 
County  V.  Vandriss,  115  Fed.  871,  53  C.  C.  A.  192,  holding  under  town- 
ship bond  issue  act  providing  that  it  shall  take  effect  ''from  and  after 
its  publication"  bonds  issued  on  date  of  publication  are  valid;  Lloyd 
V.  North  GaroUna  R.  Go.,  151  N.  G.  542,  46  L.  R.  A.  (K.  8.)  378,  66 
8.  E.  606,  refusing  compensation  for  injuries  to  foreman  working  more 
than  sixteen  hours  in  violation  of  statute;  State  v.  Superior  Gourt, 
49  Wash.  4,  17  L.  R.  A.  (N.  S.)  257,  94  Pac.  666,  holding  court  taking 
evidence  and  rendering  decision  on  legal  holiday  will  not  be  reversed 
in  absence  of  objection;.  United  States  v.  Ghang  Sam,  47  Fed.  883, 
applying  rule  to  Ghinese  Exclusion  Act;  Gravens  ▼.  Atlantic  etc.  R.  R. 
Go.,  150  N.  Y.  231,  44  N.  E.  970,  a  statute  prohibiting  appeal  takes 
effect  from  first  moment;  Leidigh  Garriage  Go.  v.  Stengel,  95  Fed.  640, 
37  G.  G.  A.  210,  in  absence  of  evidence,  a  statute  is  presumed  to  be 
signed  on  the  first  minute  of  its  date;  Harmon  v.  Gomstock  etc.  Gattle 
Go.,  9  Mont.  251,  23  Pac.  472,  holding  attachment  filed  at  10  P.  M. 
valid;  Louisville  v.  Savings  Bank,  104  U.  S.  476,  26  L.  Ed.  777,  when 
necessary  to  determine  conflicting  rights,  fractions  of  days  will  be  notedt 
Maine  v.  Oilman,  11  Fed.  216,  to  effect  that  the  hour  when  statute  became 
a  law  may  be  proved ;  United  States  v.  Stoddard,  89  Fed.  701,  703,  704, 
705,  where  a  tariff  act  is  signed  in  afternoon,  all  goods  imported  in  the 
morning  of  same  day  are  under  old  tariff. 

Distinguished  in  McElrath  v.  United  States,  102  U.  8.  437,  26  L.  Ed. 
191,  holding  act  in  question  not  effective  until  peace  was  established. 

Proclamations  of  the  President  take  effect  when  signed  and  sealed 
and  attested  by  the  secretary,  without  further  ynbllcatioiL 
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Approved  In  Railroad  Commission  of  Louisiana  ▼.  Kansas  City  etc. 
Ry.  Co.,  Ill  La.  140,  35  South.  490,  determining  that  railroad  had  oon- 
struetiye  notice  of  order  of  railroad  commission  ordering  removal  of 
spur  track ;  United  States  ▼.  Norton,  97  U.  S.  170, 24  L.  £d.  909,  following 
rule;  Le  Roy  v.  Clayton,  2  Sawy.  496,  Fed.  Cas.  8268,  a  patent  takes 
effect  when  signed,  without  delivery. 

17  WalL  207-210,  21  L.  Ed.  563,  AIXEN  V.  UNITED  BTATBa 

Creditors  of  an  insolvent  who  receive  payment  in  disregard  of  prior^ 

ities  of  United  States  are  personally  liable  to  United  States  for  its  claim. 

Distinguished  in  Burgess  v.  Salmon,  97  U.  S.  383,  24  L.  Ed.  1105,  where 

statute  increasing  tax  on  tobacco  exempted  that  already  paid,  tobacco 

paid  for  in  the  morning  while  act  was  signed  in  afternoon,  is  exempt. 

Demand  for  proceeds  of  bonds  unlawfully  converted  to  one^s  own  use 
it  one  arising  on  implied  contract,  or  may  be  so  treated  by  a  waiver  of 
tlM  alleged  ftand,  and  may  be  set  off  against  a  claim  ex  contractu. 

Approved  in  Tidewater  Quarry  Co.  v.  Scott,  105  Ya.  164,  52  S.  E.  837, 
defendant  in  assumpsit  may  set  off  claim  for  conversion  of  his  property 
by  plaintiff;  McCable  v.  Winship,  17  Bank.  Reg.  113,  15  Fed.  Cas.  1225, 
allowing  a  claim  waiving  tort  set  off  against  claim  ex  contractu. 

Setoff  after  insolvency — General  principles  governing  equitable  set- 
off.   Note,  47  Am.  St.  Bep.  595. 

Right  of  defendant  to  set  off  against  liquidated  demand  value  of 
property  converted  by  plaintiff.    Note,  8  Ann.  Oa«.  738. 

17  WalL  211-253,  21  I..  Sd.  628,  HOLDEN  v.  JOT. 

Indian  tribes  are  States  in  a  certain  sense,  beinic  recognised  as  such 
by  tbe  executiTe  and  legislative,  and  courts  are  bound  thereby. 

Approved  in  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  165  U.  S.  ^7,  41  L.  Ed. 
780,  17  Sup.  Ct.  355,  Indian  lands  not  granted  to  railroads;  Mehlin  v. 
Ice,  56  Fed.  19,  5  C.  C.  A.  403,  holding  proceeding  and  judgment  of 
Cherokee  courts  are  on  same  footing  as  courts  of  territories,  entitled  to 
full  faith ;  Davison  v.  Gibson,  56  Fed.  444,  5  C.  C.  A.  543,  it  will  not  be 
presumed  that  common  law  is  in  force  in  Creek  nation ;  Thebo  v.  Choctaw 
Tribe,  66  Fed.  374,  13  C.  C.  A.  519,  United  States  Court  of  Indian  Ter- 
ritory has  no  jurisdiction  against  Choctaw  nation. 

Treaties  may  be  made  on  all  subjects'  by  the  United  States,  not  in- 
consistent with  its  nature  or  its  relations  with  the  States. 

Approved  in  United  States  v.  Reese,  5  Dill.  409,  Fed.  Cas.  16,137, 
holding  Cherokees  hold  land  by  treaty;  In  re  Tibureio  Parrott,  6  Sawy. 
376,  1  Fed.  508,  holding  United  States  may  make  treaties  allowing 
Chinese  right  to  labor. 
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Indians  were  fbe  owners  and  occupants  of  the  terrllory  where  they 
resided  before  the  approach  of  civilised  man. 

Approved  in  Utah  etc.  Mfg.  Co.  v.  Diekert  etc.  Sulphnr  Co.,  6  Utah, 
195,  5  L.  B.  A.  266,  21  Pac.  1006,  arguendo. 

United  States  may  prohibit  sale  of  land  by  Indians  to  any  other 
nations,  whom  it  may  also  exclude  from  interference  with  Indians. 

Approved  in  Strawberry  Hill  Cattle  Co.  v.  Chipman,  13  Utah,  465, 
45  Pac.  350,  ultimate  title  is  in  United  States,  subject  to  occupancy  by 
Indians,  holding  valid  a  lease. 

Land  may  be  conveyed  by  treaty  without  act  of  Congress,  and  validity 
of  conveyance  of  the  "neutral  lands"  to  Cherokees»  by  treaty  of  1836,  has 
been  recognized  by  Congress. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  10,  44  L.  Ed.  58,  20  Sup.  Ct. 
5,  construing  Chippewa  treaty  with  respect  to  reservation  of  lands  to 
chief  and  holding  present  grant  of  alienable  title  in  fee  was  constituted 
thereby;  Chase  v.  United  States,  222  Fed.  596,  597,  138  C.  C.  A.  117, 
holding  treaty  with  Omaha  tribe  of  Indians  of  March  6,  1865,  conveyed 
fee  simple  to  Indians;  United  States  v.  Moore,  154  Fed.  713,  holding 
land  conveyed  under  agreement  of  1883  between  United  States  and 
Indians  of  Columbia  reservation  and  Colville' reservation  passed  fee  to 
Indians;  De  Graffenreid  v.  Iowa  Land  etc.  Co.,  20  Okl.  717,  95  Pac.  636, 
holding  citizen  of  Creek  nation  selecting  allotment  on  public  domain 
takes  fee  simple;  Jones  v.  Meehan,  175  U.  S.  10,  44  L.  Ed.  53,  20  Sup. 
Ct.  1,  construing  Chippewa  treaty  of  1863;  Ex  parte  Crow  Dog,  109  U.  S.. 
567,  27  L.  Ed.  1034,  3  Sup.  Ct.  403,  criminal  statutes  may  be  extended 
to  Indians,  by  treaty,  without  act  of  Congress;  United  States  v.  Reese, 
5  Dill.  409,  Fed.  Cas.  16,137,  holding  Cherokees  hold  lands  by  treaty; 
United  States  v.  Payne,  2  McCrary,  295,  8  Fed.  888,  reserving  land  to 
Seminoles  by  treaty,  is  valid;  Cherokee  Nation  v.  Southern  etc.  R.  Co.,  33 
Fed.  905,  but  the  United  States  still  has  right  of  eminent  domain ;  Mehlin 
v.  Ice,  56  Fed.  16,  5  C.  C.  A.  403,  stating  title  of  Cherokees  is  valid; 
Woods  V.  Missouri  etc.  Ry.  Co.,  11  Kan.  345,  holding  the  rule  settled; 
Cherokee  etc.  Live  Stock  Assn.  v.  Land  etc.  Co.,  138  Mo.  404,  40  S.  W. 
109,  but  the  Indians  may  not  lease  it;  Utah  etc.  Mfg.  Co.  v.  Diekert  etc. 
Sulphur  Co.,  6  Utah,  191,  5  L.  B.  A.  265,  21  Pac.  1005,  holding  valid,  a 
patent  to  the  Chippewas. 

Congress  has  no  right  to  settle  or  interfere  with  rights  under  treaties, 
except  in  cases  purely  political. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  32,  44  L.  Ed.  62,  20  Sup.  Ct. 
13,  construing  Chippewa  treaty  with  respect  to  reservation  to  chief  and 
holding  Tights  of  lessees  of  his  heir  cannot  be  divested  by  act  of  Con- 
gress ;  Jones  v.  Meehan,  175  U.  S.  32,  44  L.  Ed.  62,  20  Sup.  Ct.  1,  United 
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States  y.  Reese,  5  Dill.  409,  and  Utah  etc.  Mfg.  Co.  v.  Dickert  etc.  Siilplmr 
Co.,  6  Utah,  191,  5  L.  B.  A.  265,  21  Pae.  1005,  applying  rnle  to  Chippewa 
treaty. 

ConditionB  subsequent,  when  broken,  can  only  be  taken  advantage  of 
by  grantor. 

Approved  in  Hook  v.  Bowden,  144  Mo.  App.  342, 128  S.  W.  264,  attack 
on  franchise  grant  for  failure  to  establish  system  can  only  be  made  by 
city;  Jordan  v.  Goldman,  1  Okl.  440,  441,  34  Pac.  376,  under  Cherokee 
treaties,  Cherokee  nation  settlement  and  operation  of  stone  quarries  on 
outlet  was  unwarranted;  E^night  v.  Kansas  etc.  R.  R.  Co.,  70  Mo.  238, 
where  a  city  granted  right  of  way  to  railroad  on  condition  that  machine 
shops  never  be  removed. 

Transferability  of  right  of  entry  for  condition  broken.    Note,  60 
L.  R.  A.  751. 

Sale  of  certain  Cherokee  trust  lands,  under  agreement  of  1868,  to 
one  Joy,  held  valid. 

Approved  in  Warner  v.  Joy,  17  Wall.  253,  21  L.  Ed.  638,  following 
rule. 

17  Wall.  268,  21  L.  Sd.  537,  WARNER  v.  JOT. 
Not  cited. 

17  WalL  253-294,  21  I..  Ed.  576,  TTLER  ▼.  MAGWIBB. 

A  subordinate  court,  State  or  Federal,  cannot,  by  disregarding  Supreme 
Court's  mandate,  evade  or  reverse  its  Judgment. 

Approved  in  Bell  v.  Arledge,  219  Fed.  678,  135  C.  C.  A.  347,  holding 
second  suit  brought  on  facts  that  were  decided  adversely  at  first  trial 
should  be  dismissed;  Anderson  v.  Messenger,  158  Fed.  252,  85  C.  C.  A. 
468,  refusing  to  consider  questions  of  law  settled  on  previous  appeal; 
King  V.  Mason,  60  W.  Va.  612,  56  S.  £.  379,  allowing  mandamus  to  com- 
pel lower  court  to  carry  out  judgment  of  appellate  court;  Kingsbury  v. 
Buckner,  134  U.  S.  671, 33  L.  Ed.  1055, 10  Sup.  Ct.  645,  a  party  cannot  im- 
I>each  a  decree  by  direction  of  appellate  court,  by  original  bill,  for  errors 
on  face  of  record,  that  do  not  involve  jurisdiction;  Gaines  v.  Rugg,  148 
U.  S.  242,  37  L.  Ed.  437,  13  Sup.  Ct.  616,  issuing  a  mandamus  for  non- 
conformity with  direction  of  Supreme  Court;  Bloxham  v.  Florida  etc. 
R.  R.  Co.,  39  Fla.  288,  22  South.  706,  bill  of  review  not  allowable  where 
decree  has  been  passed  by  appellate  court,  except  by  consent  of  the 
latter;  €k>odrich  v.  Wilson,  135  Mass.  33,  on  mandate  affirming  judgment 
for  plaintiff,  lower  court  cannot  tiy  the  effect  of  defendant's  discharge 
in  bankruptcy;  Holleran  v.  Meisel,  91  Va.  148,  21  S.  E.  659,  construction 
of  certain  papers  by  Supreme  Court  is  binding  on  the  lower  court. 
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Distinguished  in  State  ▼.  Huston,  28  Okl.  720,  116  Pac  162,  holding 
any  judgment  left  open  by  appellate  court  may  be  decided  by  lower 
court ;  State  v.  Mayor,  35  La.  Ann.  411,  holding  court  must  carry  out  the 
mandate  in  accordance  with  State  law. 

Supreme  Court  cannot  review  or  reyerse  its  decree  on  merits,  after 
close  of  term,  except  for  fraud. 

Approved  in  Messinger  v.  Anderson,  171  Fed.  790,  96  C,  C,  A.  445, 
holding  Federal  court  will  not  reverse  judgment  rendered  on  first  writ  of 
error  because  State  court  has  decided  contrary  in  interiin ;  Wolf  erman  v. 
Bell,  8  T^ai|h.  144,  35  Pac.  604,  after  time  fixed  by  law  or  practice,  a 
judgment  cannot  be  affected  by  appellate  court,  if  not  void  on  face, 
fraudulent,  or  want  of  jurisdiction;  HoUeran  v.  Meisel,  91  Va.  148,  21 
S.  E.  659|  the  construction  of  certain  papers  is  binding  on  the  Supreme 
Court. 

Second  appeals  or  writs  of  error  only  bring  up  proceeding  subsequent 
to  mandate,  and  allow  of  no  inquiry  into  original  Judgment. 

Approved  in  Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124 
Fed.  174,  59  C.  C.  A.  376,  Haley  v.  Kilpatrick,  104  Fed.  648,  44  C.  C.  A. 
102,  Texas  &  P.  R.  Co.  v.  Wilder,  101  Fed.  199,  41  C.  C.  A.  305,  and 
Mathews  v.  Columbia  Nat.  Bank,  100  Fed.  397,  40  C.  C.  A.  444,  all  fol- 
lowing rule ;  Zeckendorf  v.  Steitff eld,  15  Ariz.  338,  138  Pac.  1045,  hold- 
ing lower  court  can  supplement  judgment  on  appeal  by  allowing  interest 
on  judgment ;  United  States  v.  Denver  etc.  R.  R.  Co.,  11  N.  M.  154,  66 
Pac.  552,  applying  rule  to  question  as  to  right  to  cut  timber  on  govern- 
ment lands  adjacent  to  railroad  right  of  way;  Wheeler  v.  City  of  Aber- 
deen, 47  Wash.  410,  92  Pac.  136,  refusing  to  consider  plea  that  officers, 
of  city  were  engaged  in  governmental  work,  after  decision  at  previous 
trial  held  them  liable  for  negligently  destroying  buildii^;  Supervisors 
of  Wayne  County  v.  Kennicott,  94  U.  S.  499,  24  L.  Ed.  260,  refusing  to 
consider  matters  of  first  appeal;  Hinckley  v.  Morton,  103  U.  S.  765, 
26  L.  Ed.  459,  allowing  a  second  appeal  on  matters  subsequent  to  man- 
date; United  States  v.  New  York  Indians,  173  U.  S.  472,  43  L.  Ed.  772, 
19  Sup.  Ct.  491,  dismissing  a  second  appeal  from  decree  in  direct  accord 
with  the  mandate ;  Balch  v.  Haas,  73  Fed.  976,  20  C.  C.  A.  151,  holding 
appellate  court  bound  by  points  distinctly  made  and  determined  on  first 
appeal,  but  not  by  those  which  might  have  been  made;  Sanderson  v. 
Sanderson,  20  Fla.  298,  objection  to  evidence,  not  made  at  trial,  cannot 
be  raised  on  second  appeal ;  Wilson  v.  Friedenberg,  21  Fla.  389,  refusing 
to  reconsider  point  decided  on  first  appeal;  Hart  v.  Stribling,  25  Fla. 
445,  6  South.  456,  not  bound  by  dicta  on  first  appeal ;  Yenard  v.  Green^ 
4  Utah,  458,  U  Pac.  337,  refusing  to  reverse  first  appeal;  dissenti];Lg 


43  BARNES  v.  THE  RAILROADS.      17  Wall!  294-321 

opinion  in  Stewart  v.  Salamon,  97  U.  8.  363,  24  L.  Ed.  1045,  majority 
dismissing  a  second  appeal. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note, 
S4  L.  R.  A.  335,  341. 

Question  whether  plaintiff  had  an  adequate  remedy  at  law,  cannot  be 
raised  after  decision  of  cause  In  Supreme  Court  and  its  remission  to  lower 
court  for  final  Judgment. 

Approved  in  Tubb  v.  Fort,  58  Ala.  284,  following  rule. 

After  submitting  himself  to  Jurisdiction  by  answer,  defendant  cannot 
Insist  that  complainant  has  a  remedy  at  law,  unless  the  court  is  wholly  in- 
competent to  grant  relief. 

Approved  in  Kaufman  v.  Wiener,  169  HI.  602,  48  N.  E.  481,  question 
can  only  be  raised  by  demurrer,  answer  or  plea,  and  not  at  hearing. 

Equity  jurisdiction  in  matters  of  account.    Note,  2  Am.  Dec.  316. 

If  mandate  to  lower  court  is  not  correctly  executed,  a  writ  of  error  or 
49oal  is  allowed  by  Supreme  Court. 

Approved  in  Metcalf  v.  Watertown,  68  Fed.  861,  16  C.  C.  A.  37, 
allowing  error  by  Circuit  Court  of  Appeals,  on  a  judgment  on  a  point 
not  covered  by  mandate  of  Supreme  Court;  dissenting  opinion  in  Stew- 
art V.  Salamon,  97  U.  S.  363,  24  L.  Ed.  1045,  majority  dismissing  appeal. 

If  State  court  refuses  to  carry  into  effect  the  mandate  of  the  United 
States  Supreme  Court,  it  will,  under  Judiciary  act  and  act  of  1867^  proceed 
to  a  final  decision  and  award  execution  to  prevailing  party. 

Approved  in  Stanley  v.  Schwalby,  162  U.  S.  281,  40  L.  Ed.  969,  16 
Sup.  Ct.  765,  reversing  on  second  appeal,  directing  State  court  as  to 
what  judgment  to  enter. 

Miscellaneous.  Cited  in  Troll  v.  St.  Louis,  257  Mo.  648,  650,  694,  763, 
168  S.  W.  171,  172,  186,  208,  reciting  history  of  litigation;  Tyler  v. 
Wells,  2  Mo.  App.  527,  531,  and  Magwire  v.  Tyler,  7  Mo.  App.  181, 182, 
183,  184,  both  involving  same  matters. 

17  Wall.  29i-321,  21  L.  Ed.  544,  BARNES  V.  THE  BAILBOADS. 

Taxation  of  railroad  dividends,  profits,  etc.,  under  revenue  acts  of  1866, 
was  a  tax  on  railroads,  not  on  shareholders,  although  railroads  were  em- 
powered to  withhold  amount  of  tax  from  the  dividends. 

Approved  in  Minneapolis  etc.  Elevator  Co.  v.  Traill  Co.,  9  N.  D.  220, 
82  N.  W.  730,  upholding  Laws  1899,  c.  5,  relating  to  assessment  and 
taxation  of  grain  in  elevators  and  warehouses;  Stockdale  v.  Atlantic 
Ins.  Co.,  20  Wall.  329,  22  L.  Ed.  350,  applying  rule  to  tax  on  insurance 
dividends;  Bailey  v.  New  York  Central  etc.  R.  R.  Co.,  22  Wall.  631, 
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22  L«  Ed.  847,  holding  '' interest  certificates''  taxable  as  'dividends  in 
scrip";  Kentucky  Improvement  Co.  v.  Slack,  100  U.  S.  658,  26  L.  Ed. 
610,  enforcing  tax  against  improvement  company  operating  railroad; 
Metropolitan  R.  Co.  v.  Slack,  1  Holmes,  376,  Fed.  Cas.  9506,  applying 
rule  in  construing  income  tax  law;  German  Sav.  Bank  v.  Archbold,  15 
Blatchf .  402,  Fed.  Cas.  5364,  holding  a  tax  on  bank  deposits  is  a  tax 
on  the  bank,  and  not  on  the  depositor. 

Disting^shed  in  dissenting  opinion  in  Stockdale  v.  Atlantic  Insurance 
Co.,  20  Wall.  337,  22  L.  Ed.  353,  construing  tax  on  insurance  dividends, 
under  income  tax  law. 

A  railroad  dividend,  accmlng  i>ri<H:  to  January,  1870,  but  not  declared 
or  payable  until  after  January  Ist,  held  taxable  aa  profits  of  the  preceding 
six  months,  under  United  States  revenue  law  of  1864. 

Approved  in  Oulton  v.  California  Ins.  Co.,  154  U.  S.  615,  22  L.  Ed. 
780,  14  Sup.  Ct.  1208,  and  Erskine  v.  Milwaukee  etc.  R.  R.  Co.,  94 
U.  S.  620,  24  L.  Ed.  188,  both  following  rule;  Stockdale  v.  Atlantic 
Insurance  Co.,  20  Wall.  329,  22  L.  Ed.  850,  applying  rule  to  taxation 
of  insurance  dividends;  Metropolitan  R.  Co.  v.  Slack,  1  Holmes,  377, 
Fed.  Cas.  9506,  applying  rule;  Concord  R.  Co.  v.  Toplijff,  6  Fed.  Cas. 
263,  refusing  recovery  of  revenue  tax  on  railroad  dividends,  paid  after 
repeal  of  income  tax;  Nashville  etc.  R.  R.  Co.  v.  United  States,  101 
U.  S.  550,  25  L.  Ed.  1070,  enforcing  revenue  tax  on  railroad  dividends. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann. 
Gas.  19130,  1007. 

17  WaU.  322-336,  21  L.  Ed.  597,  T7NITED  STATES  ▼.  BALTIMOBE  ETC. 
B.  B.  CO. 

Taxation  of  railroad  dividends  and  interest  on  bonded  indebtedness, 
under  revenue  law  of  1864,  is  tax  on  stockholder  and  creditor,  not  on  cor- 
poration. 

Approved  in  National  Safe  Deposit  Co.  v.  Stead,  250  HI.  608,  Ann. 
Oaa.  1912B,  430,  95  N.  E.  983,  upholding  law  requiring  bank  to  with- 
hold certain  contents  of  safe  deposit  box  to  insure  inheritance  tax; 
Stockdale  v.  Atlantic  Ins.  Co.,  20  W41.  329,  337,  22  L.  Ed.  350,  353, 
construing  tax  on  insurance  dividends;  United  States  v.  Louisville,  169 
U.  S.  250,  42  L.  Ed.  735,  18  Sup.  Ct.  359,  refunding  to  city,  taxes  ' 
on  railroad  dividends  on  stock  owned  by  city;  United  States  v.  Erie 
R.  R.  Co.,  9  Ben.  72,  Fed.  Cas.  15,056,  holding  interest  on  bonds  held 
by  nonresident  alien,  not  taxable  by  United  States;  German  Sav.  Bank 
V.  Archbold,  15  Blatchf.  402,  Fed.  Cas.  5364,  holding  a  tax  on  bank 
deposits  is  a  tax  on  the  bank,  and  not  on  the  depositor;  Michigan  etc. 
R.  R.  Co.  V.  Slack,  17  Fed.  Cas.  263,  holding  interest  on  railroad  bondS| 
held  by  nonresident  aliens,  taxable  by  United  States ;  dissenting  opinion 
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in  United  States  v.  Erie  R.  R.  Co.,  106  U.  S.  331,  27  L.  Bd.  154,  1  Snp. 
Ct.  228,  majority  holding  railroad  liable  for  tax  on  dividends,  although 
not  withheld  from  stockholder. 

Distinguished  in  New  Orleans  v.  Houston,  119  U.  S.  279,  80  L.  Ed. 
415,  7  Snp.  Ct  206,  holding  a  tax  on  all  shares,  independently  of  divi- 
dends, is  a  tax  on  the  corporation. 

Disapproved  in  United  States  v.  Lonisville  etc.  R.  R.  Co.,  33  Fed. 
831,  holding  such  tax  is  on  the  business  of  the  corporation. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann* 
Oaa.  19130,  1007. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  B.  A.  588. 

A  tax  is  a  charge  for  support  of  government,  and  must  come  from  party's 
own  gains  and  property. 

Approved  in  Hunter  v.  Pittsburgh,  207  U.  S.  178,  52  L.  Ed.  159, 
28  Sup.  Ct.  40,  imposing  tax  on  lesser  municipality  merged  with  larger 
city,  is  not  taking  property  of  former  without  due  process ;  Home  Title 
Ins.  Co.  V.  Keith,  230  Fed.  908,  holding  deed  issued  by  referee  at  fore- 
closure sale  must  have  revenue  stamp;  State  v.  Braxton  County  Court, 
60  W.  Va.  354,  56  S.  E.  388,  holding  legislature  may  limit  percentage 
in  increase  of  taxes;  In  re  Duryee,  2  Fed.  69,  holding  a  tax  not  a  debt 
provable  in  bankruptcy. 

Distinguished  in  In  re  Farrell,  211  Fed.  213,  6  N.  C.  C.  A.  865,  hold- 
ing assessment  paid  by  employer  under  workmen's  compensation  law 
not  a  tax. 

Congress  lias  power  to  tax  as  prescribed  in  the  reveniie  laws  of  1864 
and  1866. 

Approved  in  Pollock  v.  Farmers  etc.  Trust  Co.,  157  U.  S.  602,  89 
L.  Ed.  827,  16  Sup.  Ct  698,  holding  United  States  income  tax  law 
invalid. 

States  have  right  to  administer  their  affairs  through  their  own  agencies, 
which  are  exempt  from  taxation  by  Federal  government. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  59,  61,  44  L.  Ed.  977, 
978,  20  Sup.  Ct.  754,  755,  upholding  war  revenue  act  of  1898,  imposing 
progressive  tax  on  legacies  and  inheritances;  United  States  v.  Owens, 
100  Fed.  70,  holding  saloon-keeper's  bond,  given  as  one  of  conditions 
of  granting  of  license  by  State,  is  not  subject  to  stamp  tax  under  war 
revenue  act  of  1898;  Mosely  v.  State,  115  Tenn.  59,  86  S.  W.  716,  refus- 
ing to  allow  tax  on  United  States  bonds;  Van  Brocklin  v.  Tennessee, 
117  U.  S.  178,  29  L.  Ed.  854,  6  Sup.  Ct.  685,  holding  property  of  United 
States  not  taxable  by  a  State;  Pollock  v.  Farmers'  etc.  Trust  Co.,  157 
U.  8.  602,  89  L.  Ed.  827, 15  Sup.  Ct.  698,  holding  United  States  income 
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tax  law  invalid;  Grether  v.  Wright,  75  Fed.  758,  23  C.  C.  A.  498,  and 
holding  Federal  bonds  not  taxable  by  States;  Rochester  v.  Town  of 
Rush,  80  N.  Y.  307,  holding  land  acquired  by  plaintiff  for  waterworks, 
exempt  from  taxation  by  defendant;  dissenting  opinion  in  Pollock  v. 
Farmers'  etc.  Trust  Co.,  158  U.  S.  666,  89  L.  Ed.  1186,  15  Sup.  Gt. 
931,  majority  holding  United  States  income  tax  law  unconstitutional. 
Distinguished  in  Flint  ▼.  Stone  Tracy  Co.,  220  U.  S.  158,  Ann.  Oas. 
1912B,  1812,  55  L.  Ed.  416,  31  Sup.  Ct.  342,  holding  public  service 
corporations  do  not  come  within  exemption;  South  Carolina  v.  United 
States,  199  U.  S.  460,  50  L.  Ed.  269,  26  Sup.  Ct.  110,  government  may 
exact  revenue  tax  irem  dispensing  agent  of  State  which  has  taken 
chai^  of  liquor  business;  Manhattan  Co.  v.  Blake,  148  U.  S.  426,  37 
L.  Ed.  509,  13  Sup.  Ct.  645,  holding  State  funds  deposited  in  bank  for 
payment  of  State  stock,  not  exempt  from  United  States  tax. 

Municipal  corporations  have  some  of  the  duties  of  the  State,  but  have 
neither  property  nor  power  for  personal  aggrandizement,  and  are  only 
auxiliaries  of  the  government. 

Approved  in  Atkin  v.  Kansas,  191  U.  S.  221,  48  L.  Ed.  157,  24  Sup. 
Ct.  124/  upholding  Kansas  eight-hour  law  of  1891,  as  applied  to  work 
on  city  streets;  Byars  v.  State,  2  Okl.  Cr.  494,  102  Pac.  809,  holding 
municipalities  may  fix  hours  of  labor  on  public  contracts;  Pollock  v. 
Farmers'  etc.  Trust  Co.,  157  U.  S.  584,  89  L.  Ed.  820,  15  Sup.  Ct. 
690,  holding  United  States  income  tax  law  invalid;  Bannon  v.  Bumes, 
39  Fed.  898,  holding  tax  sale  of  United  States  postoffice  site  invalid; 
Atlantic  Trust  Co.  v.  Town  of  Darlington,  63  Fed.  81,  holding  law 
authorizing  town  to  issue  bonds  valid;  Cole  v.  White  County,  32  Ark. 
51,  and  construing  law  allowing  fees  to  county  clerk;  Camden  v.  Cam- 
den Village  Corporation,  77  Me.  534,  1.  Atl.  690,  and  Springville  v. 
Johnson,  10  Utah,  355,  37  Pac.  577,  both  holding  municipal  buildings 
exempt  from  general  taxation;  Darling  v.  Mayor  etc.  Baltimore,  51  Md. 
12,  holding  municipal  property  exempt  from  execution;  Hill  v.  Boston, 
122  Mass.  380,  28  Am.  Bep.  867,  holding  city  not  liable  for  injury  to 
child,  through  unsafe  staircase  in  schoolhouse;  State  v.  Georgia  Co., 
112  N.  C.  38,  19  L.  B.  A.  486,  17  S.  £.  11,  allowing  State  and  county 
to  join  in  creditor's  bill  against  corporation  for  nonpayment  of  taxes; 
Wheeling  Gas  Co.  v.  Wheeling,  8  W.  Va.  353,  enforcing  arbitration 
award  for  purchase  of  gasworks  by  city;  dissenting  opinion  in  McNeal 
Pipe  Co.  v.  Howland  etc.  Water  Co.,  Ill  N.  C.  635,  20  L.  R.  A.  751, 
16  S.  E.  864;  majority  holding  municipal  waterworks  subject  to  lien  for 
materials  furnished ;  Van  Brocklin  v.  Tennessee,  117  U.  S.  178,  29  L.  Ed. 
854,  6  Sup.  Ct.  685,  holding  property  of  United  States  not  taxable  by  a 
State;  Fuller  v.  County  of  Morrison,  36  Minn.  311,  30  N.  W.  825, 
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holding  State  law,  requiring  county  tx>  pay  for  printing,  valid.    See 
exhaustive  note  in  SO  Am.  St  B^.  882. 

Iffain  dlBtinction  between  public  and  private  corporationa  is,  that  over 
former  legislature  haa  exclusive  and  unrestrained  control,  and  may  modify 
or  destroy  them. 

Approved  in  Worcester  v.  Worcester  etc.  St.  Ry.  Co.,  196  U.  S.  649, 
49  L.  Ed.  595,  25  Sup.  Ct.  327,  city  cannot  invoke  protection  of  contract 
elause  of  Constitution  against  abrogation,  by  statute,  of  contract 
between  city  and  street  railway  as  to  paving  of  streets;  Kittel  v.  Trus- 
tees etc.  Imp.  Fund,  139  Fed.  953,  under  Florida  improvement  fund  act, 
trustees  could  confirm  railroad  land  grant  passed  by  l^islature  in 
strict  conformity  with  improvement  act;  Board  of  Handley  Trustees  v. 
Winchester  Mem.  Hospital,  111  Va.  374,  70  S.  E.  136,  holding  act  ap- 
pointing trustee  to  handle  devise  to  municipality,  said  trustees  to  be 
under  control  of  council,  did  not  give  council  right  to  chaige  attorneys' 
fees  against  fund;  Meriwether  v.  Garzett,  102  U.  S.  511,  26  L.  Ed.  204, 
refusing  recourse  to  judgment  creditor,  against  public  or  private  prop- 
erty of  city,  after  repeal  of  its  charter;  Williamson  v.  New  Jersey, 
130  U.  S.  200,  82  L.  Ed.  919,  9  Sup.  Ct.  457,  holding  valid  the  repeal  of 
a  statute  granting  town  x>ower  to  tax  a  ''poor  farm";  Pollock  v.  Farm- 
ers' etc.  Trust  Co.,  157  U.  S.  602,  39  L.  Ed.  827, 15  Sup.  Ct.  698,  holding 
United  States  income  tax  law  unconstitutional;  Rogers  Locomotive  etc. 
Co.  V.  Americao.  Emigrant  Co.,  164  U.  S.  576,  41  L.  Ed.  559,  17  Sup.  Ct. 
193,  quieting  title  to  land  acquired  under  railroad  grant;  Travelers'  Ins. 
Co.  V.  Oswego,  59  Fed.  67,  7  C.  C.  A.  669,  holding  law  providing  for 
refunding  township  indebtedness,  valid;  Ex  parte  Wells,  21  Fla.  319, 
holding  law  dissolving  certain  municipal  corporations,  valid;  Hughes  v. 
Commissioners  of  Craven  County,  107  N.  C.  602,  12  S.  E.  466,  holding 
municipal  property  exempt  from  execution ;  Wheeling  Gas  Co.  v.  Wheel- 
ing, 8  W.  Va.  353,  enforcing  arbitration  award  for  purchase  of  gasworks 
by  city;  dissenting  opinion  in  State  v.  Denny,  118  Ind.  419,  4  L.  B.  A. 
91,  21  N.  £.  264,  majority  holding  law  appointing  boards  of  public 
woiks  for  cities,  invalid. 

Distinguished  in  Lexington  v.  Thompson,  113  Ky.  545,  101  Am.  St. 
Eep.  861, 57  L.  R.  A.  775,  68  S.  W.  478,  holding  void  act  of  1900,  attempt- 
ing to  fix  compensation  of  members  of  city  fire  department. 

« 

Municipal  corporation's  revenues  are  not  subject  to  taxation  by  United 
States,  any  more  than  are  State  revenues. 

Approved  in  United  States  v.  Trimble,  14  App.  D.  C.  421,  holding  war 
revenue  act  of  1898  did  not  require  stamps  on  tax  deed ;  Penick  v.  Foster, 
129  Ga.  221,  12  Ann.  Oaa.  346,  12  L.  B.  A.  (N.  S.)  1159,  58  S.  E.  775, 
Arguendo;  Mosely  v.  State,  115  Tenn.  59,  60,  86  S.  W.  716,  State  cannot 
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tax  interest  on  government  bonds  on  its  being  paid  into  hands  of  bond- 
holder ;  dissenting  opinion  in  South  Carolina  v.  United  States,  199  U.  S, 
466,  467,  468,  471,  50  L.  Ed.  272,  274,  26  Sup.  Ct.  110,  majority  holding 
government  may  exact  revenue  tax  from  dispensing  agent  of  State 
which  has  taken  charge  of  liquor  business;  Van  Brocklin  v.  Tennessee, 
117  U.  S.  178,  29  L.  Ed.  854,  6  Sup.  Ct.  685,  holding  property  of  United 
States  not  taxable  by  a  State;  Pollock  v.  Farmers'  Loan  &  Trust  Co., 
157  U.  S.  584",  39  L.  Ed.  820,  15  Sup.  Ct.  690,  holding  United  States  in- 
come tax  law  invalid;  United  States  v.  Louisville,  169  U.  S.  250,  42 
L.  Ed.  735,  18  Sup.  Ct.  359,  refunding  to  city,  taxes  on  railroad  divi- 
dends on  stock  owned  by  city;  Logan  County  v.  United  States,  169  U.  S. 
256,  42  L.  Ed.  737,  18  Sup.  Ct.  361,  holding  tax  on  railroad's  undistrib- 
uted surplus  is  not  a  tax  on  subsequently  declared  dividends  accruing  to 
city;  United  States  v.  Erie  R.  R.  Co.,  9  Ben.  72,  74,  Fed.  Cas.  15,056, 
holding  interest  on  corporation  bonds  held  by  nonresident  aliens,  not 
taxable  by  United  States;  Hughes  v.  Commissioners  of  Craven  County, 
107  N.  C.  602,  12  S.  E.  466,  holding  municipal  property  exempt  from 
execution;  Springville  v.  Johnson,  10  Utah,  355,  37  Pac.  577,  holding 
municipal  lands  exempt  from  taxation;  Brown  v.  Gates,  15  W.  Va.  153, 
holding  revenues  of  municipality  exempt  from  execution;  dissenting 
opinion  in  Pollock  v.  Farmers'  etc.  Trust  Co.,  158  U.  S.  693,  39  L.  Ed. 
1145,  15  Sup.  Ct.  942,  majority  holding  United  States  income  tax  law 
unconstitutional ;  Wooster  v.  Plymouth,  62  N.  H.  209,  holding,  in  statu- 
tory action  against  town  for  injury  on  highway,  the  right  of  trial  by 
jury  is  not  secured  to  defendant  by  the  Constitution ;  Vaughn  v.  Commis- 
sioners of  Forsyth  County,  118  N.  C.  639,  24  S.  E.  425,  enjoining  mort- 
gage of  county  lands  to  secure  bonds;  Wheeling  Gas  Co.  v.  Wheeling, 
8  W.  Va.  353,  enforcing  arbitration  award  for  purchase  of  gasworks  by 
city. 

Distinguished  in  South  Carolina  ▼.  United  States,  199  U.  S.  453,  50 
L.  Ed.  266,  26  Sup.  Ct.  110,  government  may  exact  revenue  tax  from 
dispensing, agent  of  State  which  has  taken  charge  of  liquor  business; 
Salt  Lake  City  v.  HolUster,  3  Utah,  208,  2  Pac.  205,  holding  spirits  dis- 
tilled and  sold  by  city,  liable  to  United  States  revenue  tax. 

Federal  taxation  of  instrumentalities  of  State  governments.    Note, 
4  Ann.  Oas.  747. 

Local  assessments  on  property  exempt  from  general  tax.    Note,  35 
L.  R.  A.  39. 

State  hAJi  power  to  authorise  a  city  to  issue  bonds  in  aid  of  a  railroad. 
Approved  in  Atlantic  Trust  Co.  v.  Town  of  Darlington,  63  Fed.  81, 
holding  such  bonds  valid. 
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State  can  arbitrarily  impose  upon  a  city  the  power  to  iaaae  bonds  as  a 
amy. 

Approved  in  Kimball  v.  Mobile,  3  Woods,  561,  Fed.  Cas.  7774,  com- 
pelling pa3anent  of  eity  bonds  to  contractors  under  State  statute ;  Wheel- 
ing Gas  Co?  V.  Wheeling,  8  W.  Va.  354,  enforcing  arbitration  award  for 
purchase  of  gasworks  by  city. 

Power  of  legislature  to  validate  invalid  contracts  of  and  to  impose 
liabilities  upon  municipal  corporations.  Note,  80  Am.  Dec.  732, 
7S3. 

Municipal  bonds  can  be  issued  directly  by  a  State  for  a  city,  but  a  city 
can  act  only  by  authority  ftom  the  State. 

Approved  in  Kimball  v.  Mobile,  3  Woods,  561,  Fed.  Cas.  7774,  com- 
pelling payment  of  city  bonds  to  contractors,  under  State  statute ;  Wheel- 
ing Gas  Co.  V.  Wheeling,  8  W.  Va.  354,  enforcing  arbitration  award  for 
purchase  of  g^works  by  city. 

State  legislature  can  tax  town  property  to  pay  claim  against  town, 
although  it  is  not  recoverable  by  action  and  has  been  rejected  by  voters. 

Approved  in  Commissioners  of  linn  County  v.  Snyder,  45  Kan.  638, 
23  Am.  St.  Bep.  744,  26  Pac.  21,  holding  law  authorizing  town  to  issue 
bonds  to  pay  existing  indebtedness  valid ;  Wooster  v.  Plymouth,  62  N.  H. 
215,  holding,  in  statutoiy  action  against  a  town  for  injury  on  highway, 
the  defendant  has  no  constitutional  right  of  trial  by  jury. 

Taxation  by  revenue  laws,  of  interest  due  a  city  on  railroad  bonds, 
isinvaUd. 

Approved  in  Bettman  v.  Warwick,  108  Fed.  51,  47  C.  C.  A.  185,  hold- 
ing notary  public's  bond  not  subject  to  stamp  tax  imposed  by  revenue 
act  of  1898;  dissenting  opinion  in  Snyder  v.  Bettman,  190  U.  S.  256,  47 
L.  Ed.  1038,  23  Sup.  Ct.  805,  majority  upholding  succession  tax  on  be- 
quest to  municipality  imposed  under  war  revenue  act  of  1898 ;  Commis- 
sioners V.  Buckner,  48  Fed.  537,  allowing  recovery  of  such  taxes  paid 
by  city;  Darling  v.  Mayor,  etc.,  51  Md.  13,  holding  municipal  property 
exetnpt  from  execution;  Bailey  v.  New  York  Central  etc.  R.  B.  Co.,  22 
Wall.  632,  22  L.  Ed.  847,  holding  "interest  certificates''  taxable  as  "divi- 
dends in  scrip" ;  Van  Brocklin  v.  Tennessee,  117  U.  S.  178,  29  L.  Ed.  854, 
6  Sup.  Ct.  685,  holding  property  of  United  States  not  taxable  by  a  State ; 
United  States  v.  Erie  R.  R.  Co.,  9  Ben.  71,  Fed.  Cas.  15,056,  holding 
interest  on  corporation  bonds  held  by  nonresident  alien,  not  taxable  by 
United  States. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 
officers  and  agents.    Note,  SO  Am.  St.  Bep.  382. 
vin— 4 
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17  WalL  336-351,  21 1..  XML.  602,  HUME  ▼.  BEAIiE'8  EZEOUTBIX 

Saulty  courts  will  not  entertain  state  demands,  but  it  depends  on  the 
circumstances  whether  a  lapse  of  time  is  sufficient  to  bar  recovery. 

Approved  in  Speidel  v.  Henrici,  120  U.  S.  387,  30  L.  Ed.  720,  7  Sup. 
Ct.  612,  and  refusing  relief  to  cestui  que  trust  after  fifty  years'  acqui- 
escence; Richards  v.  Mackall,  124  U.  S.  188,  31  L.  Ed.  399,  8  Sup.  Ct. 
440,  refusing  to  set  aside  sale  after  twelve  years'  delay;  United  States 
V.  Beebee,  4  McCrary,  17,  17  Fed.  40,  refusing  to  cancel  land  patents 
after  sixty  years'  delay;  Lemoine  v.  Dunklin  County,  38  Fed.  569,  over- 
ruling demurrer  to  bill  to  compel  conveyance  of  legal  title  by  county, 
under  purchase  made  thirty  years  before;  s.  c.,  46  Fed.  221,  dismissing 
bill ;  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed.  781,  refusing  to  cancel  fraud- 
ulent conveyance  which  has  been  on  record  for  thirty  years;  Naddo  v. 
Bardon,  47  Fed.  790,  and  refusing  accounting  from  attorney  who  pur- 
chased land  for  plaintift  twenty  years  before ;  St.  Paul  etc.  R.  R.  Co.  ▼• 
Sage,  49  Fed.  324,  1  C.  G.  A.  256,  refusing  recovery  of  lands  granted  to 
railroad  after  fourteen  years'  delay  in  asserting  title;  Kemp  v.  Nicker- 
son,  66  Fed.  683,  refusing  relief  to  claimant  to  decedent's  estate,  twenty- 
three  years  after  probate  of  will ;  James  v.  James,  41  Ark.  305,  applying 
rule,  in  refusing  to  enforce  resulting  trust;  Farish  v.  New  Mexico  Min- 
ing Co.,  5  N.  M.  287,  21  Pae.  656,  refusing  to  establish  plaintiff's  title 
to  Mexican  grant,  which  had  been  adjudicated  against  him  twenty  years 
before;  Rowe  v.  Bentley,  29  Gratt.  763,  allowing  recovery  against  trus- 
tee after  twenty  years'  delay,  under  excuses  of  coverture,  war  and  igno- 
rance of  facts. 

Equity— State  claims.    Note,  23  Am.  St  Bep.  149, 15L 

If  a  beneficiary  knowingly  acquiesces  in  the  misconduct  of  the  trustee 
for  a  long  time,  equity  will  not  relieve  him,  unless  he  can  satisfactorily 
explain  his  delay.  Delay  of  thirty-seven  years  after  breach  of  trust  is  not 
excused  by  fact  that  beneficiaries  were  women,  and  trustee  a  lawyer  and 
relative. 

Approved  in  Lemoine  v.  Dunklin  County,  38  Fed.  570,  overruling  de- 
murrer to  bill  to  compel  conveyance  of  legal  title  under  purchase  made 
thirty  years  before;  s.  c,  46  Fed.  221,  dismissing  bill;  Teall  v.  Slaven, 
14  Sawy.  374,  40  Fed.  781,  refusing  to  cancel  fraudulent  conveyance  on 
record  for  thirty  years;  James  v.  James,  41  Ark.  305,  refusing  to  en- 
force resulting  trust;  Seculovich  ▼.  Morton,  101  Cal.  677,  40  Am.  St. 
Itep.  107,  36  Pae.  387,  and  refusing  to  enforce  express  trust  in  land 
after  great  delay;  Nettles  v.  Nettles,  67  Ala.  601,  refusing  to  establish 
resulting  trust  in  land,  purchased  with  wife's  money,  after  twenty  years' 
delay ;  Partee  v.  Thomas,  11  Fed.  773,  arguendo. 

When  beneficiaries  are  bound  by  acts  of  trustee  in  contravention  of 
their  trusts.    Note,  63  Am.  St.  B^.  475. 
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Ranning  of  limitations  in  case  of  breaeh  of  fiduciary  duty.    Note, 
16  £.  S.  0.  272. 

To  excuse  laches  of  cestui  que  trust  suing  for  breach,  some  corroboratlnff 
eizeiimBUaceB  must  be  shown  besides  statement  of  party  that  trustee  prom- 
ised to  setUe. 

Approved  in  Nash  v.  Ingalls,  101  Fed.  649,  41  C.  C.  A.  545,  holding 
bill  to  charge  receiver  as  trustee  with  rents  where  suit  not  filed  until 
nine  years  after  last  payment  by  defendant;  Newtan  v.  Rebenack,  90 
Mo.  App.  670,  holding  action  by  cestui  que  trust  against  trustee  for 
breach  of  express  provisions  of  trust  created  by  writing  is  barred  in 
ten  years;  Patterson  v.  Hewitt,  11  N.  M.  28,  55  L.  B.  A.  658,  66  Pao. 
560,  evidence  of  poverty  of  complainant  is  no  excuse  for  long  delay  in 
assertion  of  rights.  * 

17  Wall.  351-354,  21  K  Ed.  542,  ALZ£N  ▼.  MA88ET. 

Bale  of  fnmiture  in  house  occupied  hy  vendor  and  Tondee  Is  void 
against  creditors*  under  statute  requiring  "delivery**  and  "actual  and  con- 
tinued change  of  possession." 

Approved  in  Flanigan  v.  Pomeioy,  85  Minn.  267,  88  N.  W.  762,  hold- 
ing rights  of  bona  fide  purchaser  from  former  owner  of  goods  who 
remains  in  possession  will  be  upheld;  Goodrich  v.  Michael,  3  Colo.  79, 
allowing  assignee  in  bankruptcy  to  recover  value  of  proi>erty  fraudu- 
lently conveyed;  Sedgwick  v.  Place,  12  Blatchf.  179,  Fed.  Cas.  12,621, 
holding  conveyance  of  house  and  furniture  to  wife,  void  against  cred« 
itors. 

Change  of  possession  sufficient  as  against  creditors  and  subsequent 
purchasers.    Note,  97  Am.  Dec.  841,  344. 

Whether  presumption  of  fraud  flowing  from  retention  of  chattel 
by  vendor  may  be  overcome.    Note,  24  L.  B.  A.  (N.  8.)  1141. 


» 

n 


Under  statute  requiring  "actual  and  continued  change  of  possession, 
to  render  a  sale  valid,  construction  given  to  it  hy  highest  State  court  is 
followed. 

Approved  in  Howard  v.  Dwight,  8  S.  D.  402,  66  N.  W.  936,  holding 
sale  of  store,  without  any  outward  change,  invalid. 

Where  State  statute  is  local.  Supreme  Court  will  follow  construction 
given  to  it  hy  highest  State  court. 

Approved  in  Robinson  Co.  v.  Belt,  187  U.  S.  46,  47  L.  Ed.  68,  23  Sup. 
Ct.  18,  holding  Indian  Territory  courts  must  respect  decisions  of  Ar- 
kansas, interpreting  laws  respecting  assignments  for  benefit  of  creditors 
which  have  been  extended  over  Indian  Territory;  In  re  Wood,  147  Fed. 
878,  under  Wisconsin  decisions  homestead  owned  by  bankrupt,  though 
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purchased  wliile  insolvent  from  proceeds  of  nonexempt  property,  is 
exempt;  York  v.  Washburn,  129  Fed.  667,  64  C.  C.  A.  132,  Federal 
courts  follow  State  courts  in  determining  whether  oral  contract  for  lease 
of  realty  for  more  than  one  year  not  conforming  to  statute  of  frauds 
is  void  or  voidable;  In  re  ToUett,  106  Fed.  868,  54  L.  B.  A.  222,  46 
C.  C.  A.  11,  holding  when  bankrupt  before  filing  petition  acting  on 
advice  of  attorney  conveyed  homestead  to  wife,  and  afterward  acting 
on  different  advice  procured  reconveyance,  such  homestead  should  be 
set  aside  to  bankrupt;  dissenting  opinion  in  James  v.  Gray,  131  Fed. 
414, 1  If.  B.  A.  (N.  8.)  321,  65  C.  C.  A.  385,  majority  holding  loan  made 
by  wife  to  husband  from  separate  estate  is  debt  provable  against' his 
bankrupt  estate,  irrespective  of  its  enforceability  under  State  laws; 
Townsend  v.  Todd,  91  U.  S.  453^  23  L.  Ed.  418,  following  State  decisions 
on  recording  act  in  case  of  mortgage;  Peters  v.  Bain,  133  U.  S.  686, 
83  If.  Ed.  702,  10  Sup.  Ct.  359,  applying  rule  in  holding  sale  not  fraudu- 
lent against  creditors ;  Schreyer  v.  Scott,  134  U.  S.  409,  83  L.  Ed  957, 
10  Sup.  Ct.  580,  applying  rule  and  holding  conveyance  of  land  by 
husband  to  wife  not  fraudulent  against  •  creditors ;  Union  Bank  of 
Chicago  V.  Kansas  City  Bank,  136  U.  S.  235,  84  L.  Ed.  345,  10  Sup.  Ct. 
1017,  South  Branch  Lumber  Co.  v.  Ott,  142  U.  S.  628,  86  L.  Ed.  1188, 
12  Sup.  Ct.  320,  and  May  v.  Tenney,  148  U.  S.  64,  87  L.  Ed.  870,  13 
Sup.  Ct.  493,  and  applying  rule  in  construing  statute  regulating  assign- 
ments ;  Etheridge  v.  Sperry,  139  U.  S.  275,  85  L.  Ed.  176,  11  Sup.  Ct. 
568,  applying  rule  in  construing  chattel  mortgage;  Marbury  v.  Ken- 
tucky Land  Co.,  62  Fed.  355,  10  C.  C.  A.  393,  declaring  a  preference 
of  creditor  on  assignment  under  State  statute;  Ottenberg  v.  Comer, 
76  Fed.  269,  84  L.  B.  A.  624,  22  C.  C.  A.  163,  holding  a  chattel  mortgage 
valid,  notwithstanding  a  subsequent  assignment  for  benefit  of  creditors ; 
First  Nat.  Bank  of  Humboldt  v.  Glass,  79  Fed.  708,  25  C.  C.  A.  151, 
holding  homestead  in  wife's  name  exempt  from  execution;  Union  Pac. 
R.  R.  Co.  V.  Reed,  80  Fed.  239,  25  C.  C.  A.  389,  following  State  decisions 
construing  registration  statute  as  to  competency  as  evidence  of  records 
of  deeds;  Independent  District  v.  Beard,  83  Fed.  14,  applying  role  in 
enforcing  trust  against  funds  in  receiver's  hands;  Sandwich  Mfg.  Co. 
V.  Max,  5  S.  D.  135,  24  L.  R.  A.  628,  58  N.  W.  17,  upholding  conveyance 
preferring  creditor  and  construing  statute. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  420. 

Assignee,  under  bankruptcy  act  of  1867,  can  follow  property  ftandu- 
lently  sold,  and  ask  to  have  the  sale  annulled. 

Approved  in  In  re  Garcewich,  115  Fed.  89,  53  C.  C.  A.  510,  holding 
title  to  goods  sold  to  bankrupt  on  credit  with  understanding  that  title 
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to  sach  as  should  not  be  sold  by  him  shonld  remain  in  vendor  until 
payment  of  porchase  price  vests  in  trustee;  In  re  Duncan,  8  Ben.  381, 
Fed.  Cas.  4131,  applying  rule,  and  refusing  to  set  aside  adjudication 
of  bankruptcy;  In  re  Collins,  12  Blatchf.  551,  Fed.  Cas.  3007,  applying 
rule;  Piatt  v.  Stewart,  13  Blatchf.  501,  Fed.  Cas.  11,220,  and  In  re 
Morrill,  2  Sawy.  359,  Fed.  Cas.  9821,  setting  aside  chattel  mortgage; 
Adams  v.  Merchants'  Nat.  Bank,  9  Biss.  403,  2  Fed.  180,  setting  aside 
transfer  of  property  by  indorsement  of  private  warehouse  receipts; 
Lee  V.  Hollister,  5  Fed.  757,  setting  aside  conveyances  to  wife;  In  re 
Thomas,  45  Fed.  792,  holding  assignee  can  impeach  deed  for  actual^ 
but  not  constructive,  fraud;  Wetmore  v.  McMillan,  57  Iowa,  350,  10 
N.  W.  728,  applying  rule;  In  re  Werner,  5  Dill.  121,  Fed.  Cas.  17,416, 
setting  aside  ohattel  mortgage  in  bankruptcy  proceedings;  Harmanson 
▼.  Bain,  1  Hughes,  201,  Fed.  Cas.  6072,  dismissing  bill  to  set  aside  con- 
veyances under  statute;  In  re  Taylor,  95  Fed.  957,  holding  title  to 
property  fraudulently  sold  without  delivery,  vests  in  assignee  in  bank- 
ruptcy; Bromley  v.  Goodrich,  40  Wis.  138,  22  Am.  Eep.  688,  holding 
sheriff  liable  for  seizure  of  goods  as  property  of  bankrupt  after  a  sale 
valid  under  State  statute. 

Distinguished  in  Thompson  v.  Esty,  69  N.  H.  76,  45  Atl.  573,  holding 
under  Pub.  Stats.,  c.  201,  §  26,  assignee  in  insolvency  cannot  avoid 
sale  by  debtor  made  in  good  faith  and  for  sufficient  consideration  on 
ground  of  fraud  on  creditors  because  vendor  retained  possession. 

17  Wall.  S54-S67,  21  L.  Ed.  627,  BODD  ▼.  HEABTT. 

Upon  appeals  ftrom  District  Court,  district  Judge  baa  no  vote  In  Circuit 
Court,  but  be  baa,  in  all  other  respects,  powers  of  a  member  of  latter  court, 
and  may  allow  appeals  from  its  decisions. 

Approved  in  Huntington  v.  Laidley,  176  U.  S.  677,  44  L.  Ed.  634, 
20  Sup.  Ct.  529,  holding  direct  appeal  from  Circuit  to  Supreme  Court 
on  ground  that  former's  jurisdiction  is  in  issue  is  sustainable  when 
final  decree  dismissing  bill  and  order  allowing  appeal  and  certificate 
of  eourt  shows  that  decree  was  based  on  jurisdictional  question;  Baker 
▼.  Power,  124  U.  S.  169,  81  L.  Ed.  383,  8  Sup.  Ct.  416,  allowing  appeal 
from  decree  of  Circuit  Court,  entered  by  direction  of  district  judge. 

Where  claim  of  mortgagees,  secured  by  one  mortgage,  to  a  fund  in  ad- 
miralty, exceeds  two  thousand  dollars,  an  appeal  will  lie  to  Supreme  Court, 
although  no  single  claim  exceeds  that  sum. 

Approved  in  Troy  Bank  v.  G.  A.  Whitehead  &  Co.,  222  U.  S.  41,  56 
L.  Ed.  82,  32  Sup.  Ct.  9,  holding  assignees  of  two  promissory  notes  may 
total  amounts  so  as  to  confer  jurisdiction  on  Federal  Circuit  Court; 
Illinois  C.  R.  R.  Co.  v.  Adams,  180  U.  S.  40,  45  L.  Ed.  414,  21 
Sup.  Ct.  255,  upholding  jurisdiction  over  injunction  against  taxes  by 
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railroad  against  revenue  agent  wlio  represents  all  parties  interested 
when  bill  alleges  that  taxes  assessed  amount  to  specified  sum  larger 
than  jurisdictional  amount;  New  Orleans  etc.  R.  R.  Co.  v.  Parker, 
143  U.  S.  52,  36  If.  Ed.  68,  12  Sup.  Ct.  366,  and  allowing  bondholders 
whose  combined  claims  amount  to  more  than  five  thousand  dollars  to 
appeal  in  suit  to  foreclose  railroad  mortgage;  Gibson  v.  Shufeldt,  122 
U.  S.  33,  30  L.  Ed.  1085,  7  Sup.  Ct.  1069,  dismissing  appeal  from  decree 
setting  aside  fraudulent  conveyance  except  as  to  plaintiff  creditors  who 
had  recovered  more  than  five  thousand  dollars;  Herbert  v.  Rainey, 
54  Fed.  252,  holding  Circuit  Court  will  abate  nuisance  where  combined 
damages  threatened  to  plaintiffs  reach  the  jurisdictional  amount;  Hicks 
▼.  Roanoke  Brick  Co.,  94  Va.  742,  27  S.  E.  597,  allowing  appeal'  in 
mechanic's  lien  case,  where  combined  claims  reach  jurisdictional  amount; 
Umbarger  v.  Watts,  25  Gratt.  174,  dismissing  appeal  in  suit  by  judgment 
creditors  against  debtor's  land,  where  no  single  claim  reaches  jurisdic- 
tional amount. 

Distinguished  in  Troy  Bank  v.  Whitehead,  184  Fed.  936,  holding 
where  two  assignees  join  in  suit  on  two  promissory  notes.  Federal  court 
will  not  take  jurisdiction  unless  they  are  foreign  bills  of  exchange. 

Practice  and  prociedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  842,  859. 

17  WaU.  357-384,  21  L.  Ed.  627,  NSW  TOBK  CENTSAL  B.  R.  00.  ▼.  LOOK- 
WOOD. 

A  drover  traveling  on  a  so-called  ^ass,**  under  contract  for  carriage 
of  himself  and  his  cattle,  18  a  passenger  for  hire. 

Approved  in  Weaver  v.  Ann.  Arbor  R.  R.  Co.,  139  Mich.  600,  6dl,  602, 
102  N.  W.  1041,  1042,  following  rule;  McNeill  v.  Durham  etc.  Ry.  Co., 
135  N.  C.  699,  67  L.  E.  A.  227,  47  S.  E.  767,  holding  railroad  Hable  for 
injuries  to  one  riding  on  pass,  though  pass  was  void ;  Nickles  v.  Seaboard 
etc.  Ry.  Co.,  74  S.  C.  133,  135,  54  S.  E.  265,  266,  where  husband  agrees 
to  go  to  certain  point  as  witness  for  railroad  on  condition  that  it  fur- 
nish transportation  for  his  wife,  stipulation  on  pass  relieving  company 
from  negligence  is  no  defense  to  action  for  death  of  wife;  Peterson  v. 
Seattle  Traction  Co.,  23  Wash.  637,  638,  639,  63  Pac.  546,  547,  uphold- 
ing contract  between  street-car  company  and  employees  limiting  liability 
for  injuries  received  while  riding  on  cars  to  or  from  work;  Feld- 
schneider  v.  Chicago,  Milwaukee  etc.  R.  Co.,  122  Wis.  432,  99  N.  W.  1037, 
where  contract  of  stock  carriage  provided  that  shipper  might  accom- 
pany stock,  clause  that  carrier  not  liable  for  personal  injuries  in  excess 
of  five  hundred  dollars  is  void;  dissenting  opinion  in  Baltimore  &  Ohio 
etc.  Ry.  V.  Voigt,  176  U.  S.  520,  44  L.  Ed.  670,  20  Sup.  Ct.  392,  393, 
majority  holding  express  messenger  not  passenger  within  rule  denying 
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carrier's  right  to  limit  liability  for  n^ligence;  Grand  Trunk  Ry.  Co. 
V.  Stevens,  95  U.  S.  658,  24  L.  Ed.  536,  holding^  party  traveling  on  a 
pass  to  negotiate  with  railroad  officials  regarding  patent  is  a  passenger 
for  hire;  Delaware  etc.  R.  R.  Co.  v.  Ashley,  67  Fed.  212, 14  C.  C.  A.  368, 
applying  rule  to  attendant  traveling  with  poultry;  Voight  v.  Baltimore 
etc.  R.  R.  Co.,  79  Fed.  566,  holding  express  messenger  in  si)ecial  car  a 
passenger  for  hire;  Fitchburg  R.  R.  Co.  v.  Nichols,  85  Fed.  948,  29 
C.  C.  A.  500;  Little  Rock  etc.  R.  R.  Co.  v.  Miles,  40  Ark.  320,  48  Am. 
Rep.  11,  New  York  etc.  R.  R.  Co.  v.  Blumenthal,  160  111.  47,  43  N.  E; 
811,  IlUnois  etc.  R.  R.  Co.  v.  Beebe,  174  111.  24,  66  Am.  St.  Rep.  258,  43 
L.  B,  A.  213,  50  N.  E.  1022,  Ohio  etc.  R.  R.  Co.  v.  Selby,  47  Ind.  493, 
17  Am.  Bep.  731,  LouisviUe  etc.  R.  R.  Co.  v.  BeU,  100  Ky.  2U,  38  S.  W. 
5,  Carroll  v.  Missouri  Pacific  R.  R.  Co.,  88  Mo.  245,  67  Am.  Bep.  886, 
Missouri  Pacific  R.  R.  Co.  v.  Ivy,  71  Tex.  414,  10  Am.  St.  Bep.  762,  9 
S.  W.  349,  Saunders  v.  Southern  Pacific  Co.,  13  Utah,  284,  44  Pac.  934, 
and  Maplin  v.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  190,  193,  35  Am.  Rep. 
749,  all  applying  rule,  and  awarding  damages  for  negligent  injury  or 
death  of  drover;  Rose  v.  Des  Moines  etc.  R.  R.  Co.,  39  Iowa,  249,  254, 
and  Gulf,  C.  etc.  R.  R.  Co.  v.  McGown,  65  Tex.  647,  both  holding  railroad 
liable  for  negligent  killing  of  passenger  traveling  on  a  pass  exempting 
from  all  liability;  Doyle  v.  Fitchburg  R.  R.  Co.,  166  Mass.  496,  66 
Am.  St.  Bep.  420,  33  L.  B.  A.  846,  44  N.  E.  612,  holding  railroad  em- 
ployee traveling  on  free  ticket,  a  passenger  for  hire ;  Receivers  of  Inter- 
national etc.  Ry.  Co.  v.  Armstrong,  4  Tex.  Civ.  App.  150,  23  S.  W.  237, 
refusing  recovery  for  injury  to  drover  erroneously  acting  on  advice  of 
brakeman;  The  Montana,  22  Blatchf.  395,  22  Fed.  727,  holding  steam- 
ship liable  for  loss  through  negligent  stranding;  Chamberlain  v.  Pierson, 
87  Fed.  426,  31  C.  C.  A.  157,  holding  railroad  liable  for  negligent  in- 
jury to  express  messenger)  Viiginia  etc.  R.  R.  Co.  v.  Sayers,  26  Gratt. 
339,  345,  Abrams  v.  Milwaukee  etc.  R.  R.  Co.,  87  Wis.  492,  41  Am.  St. 
Bep.  58,  58  N.  W.  783,  holding  railroad  liable  for  negligent  loss  of 
livestock;  Donovan  v.  Pennsylvania  Co.,  120  Ted.  218,  61  L.  B.  A.  140, 
67  C.  C.  A.  362,  arguendo. 

Distinguished  in  Northern  Pac.  R.  Co.  ▼.  Adams,  192  U.  S.  450,  453, 
48  L.  Ed.  517,  518,  24  Sup.  Ct.  410,  411,  holding  railroad  not  liable  for 
injaries  to  passenger  riding  on  pass  containing  condition  that  passen- 
ger assumes  risks  of  ordinary  negligence  of  company's  employees;  Tar- 
rington  v.  Delaware  &  Hudson  Co.,  143  Fed.  567,  under  Penn.  P.  L.  58, 
railway  mail  clerk  is  not  ]>assenger;  State  v.  Martyn,  82  Neb.  230, 
17  Ann.  Oaa.  659,  28  L.  B.  A.  (N.  S.)  217,  117  N.  W.  721,  contract  be- 
tween railroad  and  physician  whereby  he  is  to  receive  for  services  to 
be  rendered  certain  monthly  payment  and  annual  pass,  is  violation  of 
anti-pass  law;  Rogers  v.  Kennebec  Steamboat  Co.,  86  Me.  273, 25  L.  B.  A. 
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498,  29  Atl.  1073,  and  Qoimby  v.  Boston  etc.  R.  R.  Co.,  150  Mass.  368, 
5  If.  B.  A.  848,  23  N.  E.  205,  both  refusing  recovery  for  injury  to  pas- 
senger traveling  on  a  pass  exempting  carrier  from  liability;  Pittsburgh 
etc.  R.  R.  Co.  V.  Bishop,  13  Ohio  C.  C.  396,  holding  railway  postal  clerk 
not  a  passenger  for  hire,  and  refusing  recovery  for  injury. 

Liability  of  carrier  for  injury  to  one  riding  on  drover's  pass.    Note, 
18  Am.  Bep.  367. 

Liability  of  carrier  for  injury  to  one  riding  on  pass.    Note,  57  Am. 
Rep.  390,  391,  392,  397. 

Riding  on  free  pass.    Note,  2  Am.  St.  Bep.  373. 

Passengers,  who  are,  and  when  they  become  such.    Note,  61  Am. 
St.  Bep.  89. 

Validity  of  stipulation  in  drover's  pass  exempting  earner  from  lia- 
bility for  negligence.    Note,  5  Axm.  Oaa.  769. 

Liability  of  carrier  to  person  riding  on  drover's  pass  or  in  charge*  of 
stock.    Note,  6  Ann.  Cas.  799. 

Rights  of  one  riding  on-  pass  or  contract  for  free  passage.    Note, 

22  L.  B.  A.  794. 
Carrier's  right  to  limit  liability  to  drovers  or  caretakers.    Note, 

L.  B.  A.  1916A,  623,  626,  627,  628. 

Liability  of  carrier  for  injury  to  shipper  accompanying  shipment. 
Note,  6  N.  0.  C.  A.  661. 

By  United  Stotes  statute  of  1851  ship  owners  are  reUeved  from  re- 
sponsibility for  accidental  loss  of  goods,  but  the  master  and  crew  are  re- 
sponsible for  their  negligence. 

Approved  in  The  Montana,  22  Blatchf.  398,  22  Fed.  729,  holding 
steamship  liable  for  loss  of  goods  through  n^ligent  stranding;  Wheeler 
V.  Oceanic  Steam  etc.  Co.,  125  N.  Y.  160,  21  Am.  St  Bep.  732,  26  N.  E. 
249,  holding  steamship  company  liable  for  n^ligent  nondeliveiy  of  pas- 
senger's box. 

Common  carrier  may,  by  special  contract,  limit  his  conuaon-law  liability. 
Approved  in  George  N.  Pierce  Co.  v.  Wells,  Fargo  &  Co.,  236  U.  S. 
283,  69  L.  Ed.  582,  35  Sup.  Ct.  351,  holding  value  of  fifty  doUars  de- 
clared on  four  automobiles  binding  on  shipper;  Boston  etc.  R.  R.  Co. 
V.  Hooker,  233  U.  S.  134,  139,  141,  Ann.  Caa.  1915D,  693,  L.  B.  A. 
1916B,  460,  68  L.  Ed.  884,  886,  887,  34  Sup.  Ct.  526,  holding  where 
passenger  fails  to  declare  value  of  baggage  over  one  hundred  dol- 
lars contract  limiting  value  to  that  amount  is  good;  Missouri  etc. 
Ry.  Co.  V.  Harriman  Bros.,  227  U.  S.  672,  67  L.  Ed.  698,  33  Sup. 
Ct.  397,  and  Adams  Express  Co.  ▼  Croninger,  226  U.  S.  509,  510, 
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44  L  R.  A.  <N.  8.)  257,  67  L.  Ed.  821,  33  Sup.  Ct.  148,  both 
holding  Carmack  amfindment  allows  carrier  to  limit  liability  accord- 
ing to  value;  The  Jason,  225  U.  S.  49,  66  L.  Ed.  .977,  32  Sup.  Ct. 
560,  holding  loss  of  cargo,  jettisoned  in  effort  to  save  vessel  negligently 
stranded,  must  be  apportioned  nnder  general  average;  The  Queen  of 
the  Pacific,  180  U.  S.  57,  45  L.  Ed.  422,  21  Sup.  Ct.  281,  upholding  stipu- 
lation for  notice  of  claim  of  loss  within  thirty  days  from  date  of  shipment 
of  goods  shipped  from  San  Francisco  to  San  Pedro  where  loss  known  to 
shippers  more  than  three  weeks  prior  to  expiration  of  time;  Missouri 
Pac.  Ry.  Co.  v.  Harper  Bros.,  201  Fed.  674,  121  C.  C.  A.  570,  holding 
Interstate  Commerce  Act  does  not  prevent  carrier  limiting  its  liability; 
Shelton  v.  Canadian  Northern  Ry.  Co.,  189  Fed.  157,  159,  holding 
^4>ntract  of  transportation  executed  in  Canada  exempting  carrier  from 
liability  for  injuries  to  drover  of  cattle  will  be  thus  enforced  in 
Minnesota;  The  Oceanica,  170  Fed.  894,  895,  96  C.  C.  A.  69,  holding 
tow  released  from  liability  while  making  for  certain  port  cannot  be 
held  liable  for  accident  occurring  on  extended  towage;  H.  Scherer  & 
Co.  V.  Everest,  168  Fed.  832,  94  C.  C.  A.  346,  holding  company  issuing 
commercial  paper  beyond  limit  fixed  by  statute  is  not  relieved  from 
liability  on  such  paper;  Southern  Ry.  Co.  v.  Blunt,  165  Fed.  259,  260, 
holding  carrier  could  recover  on  contract  of  indemnity  made  by  private 
owner  building  transportation  platform  alongside  right  of  way;  The 
Maine,  161  Fed.  409,  refusing  to  enforce  liability  against  lighterage 
company  working  under  special  contract  with  manufacturer;  Smeltzer 
V.  St.  Louis  etc.  R.  Co.,  158  Fed.  662,  holding  initial  carrier  liable  for 
loss  of  goods  while  in  hands  of  connecting  carrier;  Denver  etc.  R.  Co. 
▼.  Whan,  39  Colo.  245, 12  Axm.  Cas.  732, 11  L.  R.  A.  (N.  S.)  432,  89  Pac. 
44^  upholding  limitation  of  liability  as  to  employee  of  Pullman  Company ; 
Baltimore  etc.  R.  Co.  v.  Duke,  38  App.  D.  C.  170,  Ann.  Oas.  1913C,  832, 
refusing  to  absolve  carrier  from  liability  for  injury  to  passenger  riding 
on  pass;  Boering  v.  Chesapeake  Beach  Ry.  Co.,  20  App.  D.  C.  509, 
holding  evidence  admissible  to  show  pass  used  by  wife  issued  on  sepa- 
rate consideration  to  husband;  M.  W.  Gait,  Bro.  &  Co.  v.  Adams  Ex- 
press Co.,  McAr.  &  M.  (D.  C.)  138,  48  Am.  Rep.  742,  holding  railroad 
company  cannot  style  itself  forwarder  so  as  to  escape  common-law 
liability;  Perry  v.  Philadelphia  etc.  R.  Co.,  1  Boyce  (Del.),  405,  408, 
77  Atl.  727,  728,  and  Piper  v.  Boston  etc.  R.  R.,  75  N.  H.  238,  242,  72 
Ail.  1030,  1032,  both  upholding  exemption  clause  in  contract  of  em- 
ployment; Summerlin  v.  Seaboard  Air  Line  Ry.  Co.,  56  Fla.  691,  181 
Abu  St.  Rep.  164,  19  L.  R.  A.  (N.  S.)  191,  47  South.  559,  holding  carrier 
not  liable  for  loss  of  cattle  where  caused  by  viciousness  of  other  cattle; 
Central  etc.  Ry.  Co.  v.  Hall,  124  Ga.  325, 110  Am.  St.  Rep.  172,  4  L.  R.  A. 
(N.  S)  898, 52  S.  £.  681,  upholding  contract  limiting  liability  of  carrier  of 
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livestock  to  injuries  caused  by  gross  negligence;  Mcintosh  v.  Or^on  etc. 
Navigation  Co.,  17  Idaho,  109, 105  Pac.  69,  holding  exemption  from  loss  by 
fire  contained  in  bill  of  lading  must  be  supported  by  special  considera- 
tion; Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  422,  105  N.  E.  492,  holding 
where  shipper  failed  to  declare  higher  value,  ship})er  bound,  one  hundred 
dollars  value  placed  on  house;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  492, 
101  N.  E.  727,  holding  shipper  has  option  of  accepting  limited  liability 
on  consideration  of  reduced  rate;  Lefebure  v.  American  Express  Co., 
160  Iowa,  66,  139  N.  W.  1122,  enforcing  limitation  of  one  hundred 
dollars  on  shipment  of  stallions;  Adams  Express  Co.  v.  Cook,  162  Ky. 
597,  172  S.  W.  1098,  holding  railroad  company  having  filed  rates  with 
Interstate  Commerce  Commission  may  limit  liability;  Rose  v.  Northern 
Pac.  Ry.  Co.,  35  Mont.  77,  119  Am.  St.  Bep.  836,  88  Pac.  769,  holding 
sale  of  ticket  at  reduced  rate  sufficient  consideration  for  limitation 
of  liability;  Donovan  v.  Wells,  Fargo  &  Co.,  265  Mo.  305,  306,  177 
S.  W.  844,  holding  shipper  bound  "by  oral  contract  of  shipment  made 
with  carrier's  agent;  Johnson  v.  West  Jersey  etc.  R.  Co.,  78  N.  J.  L. 
531,  138  Am.  St.  Bep.  626,  20  Aim.  Oas.  228,  74  Atl.  497,  holding  where 
loss  is  by  fire,  plaintiff  must  show  fire  caused  by  carrier's  negligence; 
Winslow  Bros.  &  Co.  v.  Atlantic  Coast  Line  R.  Co.,  151  N.  C.  252,  65 
S.  E.  966,  holding  carrier  may  limit  liability  to  one  hundred  dollars 
a  head  in  consideration  of  shipping  cattle  at  reduced  rate;  Cook  v. 
Northern  Pac.  Ry.  Co.,  32  N.  D.  347,  155  N.  W.  869,  holding  Carmack 
amendment  supersedes  State  r^ulations  as  regards  interstate  shipments  y 
McKay  v.  Louisville  etc.  R.  Co.,  133  Tenn.  599,  600,  182  S.  W.  876, 
377,  upholding  exemption  of  liability  contained  in  express  messenger's 
contract  of  employment;  Robinson  ▼.  St.  Johnsbury  etc.  R.  Co.,  80  Vt. 
134,  12  Ann.  Oas.  1060,  9  L.  B.  A.  (N.  S.)  1249,  66  Atl.  815,  upholding 
agreement  of  express  employees  exempting  railroad  from  liability  for 
injuries;  Henry  v.  Chicago  etc.  Ry.  Co.,  84  Wash.  641,  644,  147  Pac. 
428,  430,  holding  limitation  as  regards  interstate  shipments  is  governed 
by  federal  statutes  and  decisions;  dissenting  opinion  in  Gkorge  N. 
Pierce  Co.  v.  Wells,  Fargo  &  Co.,  189  Fed.  565,  110  C.  C.  A.  645, 
majority  holding  arbitrary  value  stated  in  bill  of  lading  binds  ship- 
per unless  special  value  is  stated;  dissenting  opinion  in  E.  D.  Clough 
&  Co.  V.  Boston  etc.  R.  R.  Co.,  77  N.  H.  252,  Ann.  Oas.  1916B,  1195, 
90  Atl.  877,  majority  holding  excessive  freight  charges  can  only  be 
recovered  by  protest  to  Interstate  Conunerce  Commission;  dissenting 
opinion  in  Winslow  Bros.  &  Co.  v.  Atlantic  Coast  Line  R.  Co.,  151 
N.  C.  255,  65  S.  E.  968,  majority  holding  carrier  may  limit  liability  to 
one  hundred  dollars  a  head,  on  consideration  of  shipping  cattle  at  re- 
duced rate;  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  338,  28  L.  Ed. 
720,  5  Sup.  Ct.  154,  and  Alair  ▼.  Northern  Pac.  R.  R.  Co.,  53  Minn.  165, 
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39  AnL  St.  Rep.  590,  19  L.  R.  A.  766,  54  N.  W.  1073,  allowing  damages 
for  loss  of  horses  only  to  amount  limited  in  contract;  South,  etc.  R.  R. 
Co.  V.  Henlein,  52  Ala.  612,  23  Am.  Rep.  684,  holding  railroad  liable 
for  loss  of  cattle  only  to  amount  of  contract  valuation;  Louisville  etc. 
R.  R.  Co.  V.  Meyer,  78  Ala.  600,  holding  carrier  liable  for  negligent  loss 
on  connecting  line;  Jones  v.  Cincinnati  etc.  R.  R.  Co.,  89  Ala.  378, 
8  South.  62,  holding  railroad  contract  exempting  from  liability  for  loss 
on  connecting  line  valid;  Hartwell  v.  Northern  Pac.  Exp.  Co.,  5  Dak. 
473,  3  If.  R.  A.  348,  41  N.  W.  735,  holding  carrier  liable  for  negligent  loss 
of  trunk;  Louisville  etc.  R.  R.  Co.  v.  Taylor,  126  ind.  130,  25  N.  E.  870, 
holding  railroad  liable  for  negligent  injuiy  to  drover  traveling  with 
cattle;  Terre  Haute  etc.  R.  R.  Co.  v.  Sherwood,  132  Ind.  142,  32  Am. 
St.  Rep.  260,  17  L.  R.  A.  346,  31  N.  E.  786,  holding  railroad  liable  for 
negligent  loss  of  horses;  Hudson  v.  Northern  Pacific  R.  R.  Co.,  92 
Iowa,  237,  54  Am.  St.  Rep.  555,  60  N.  W.  610,  holding  railroad  liable 
for  negligent  delay  in  transportation  of  cattle;  Atchison  etc.  R.  R.  Co. 
▼.  Mason,  4  Kan.  App.  402,  46  Pac.  35,  holding  railroad  liable  for 
damage  to  cattle  through  defective  condition  of  stockyards  and  delay; 
Atchison  etc.  R.  R.  Co.  v.  Lawler,  40  Neb.  375,  58  N.  W;  975,  holding 
railroad  cannot  exempt  itself  from  liability  for  negligent  loss  of  goods; 
Trenton  etc.  Ry.  Co.  v.  Guarantors'  Liability  Indemnity  Co.,  60 
N.  J.  L.  250,  44  L  R.  A.  214,  37  Atl.  610,  allowing  recovery  on  policy 
insuring  railroad  against  liability  for  all  damages ;  Maslin  v.  Baltimore 
etc.  R.  R.  Co.,  14  W.  Va.  199,  36  Am.  Rep.  764,  holding  railroad  cannot 
stipulate  against  liability  for  negligence;  dissenting  opinion  in  South. 
etc.  R.  R.  Co.  V.  Henlein,  52  Ala.  620,  majority  holding  railroad  liable 
for  loss  of  cattle  only  to  amount  of  contract  valuation ;  dissenting  opin- 
ion in  Louisville  etc.  R.  R.  v.  Gilbert,  88  Tenn.  446,  7  L.  R.  A.  166, 
12  S.  W.  1022,  majority  holding  contract  exemption  from  liability  for 
loss  by  fire  void ;  The  Montana,  22  Blatc&f .  395,  22  Fed.  727,  arguendo. 
Distinguished  in  Santa  F,e  etc.  Ry.  Co.  v.  Grant  Bros.  Construction 
Co.,  228  U.  S.  184, 185, 186, 191,  67  L.  Ed.  791,  792,  794,  33  Sup.  Ct.  474, 
refusing  to  allow  recovery  against  railroad  for  damages  to  construction 
outfit  where  railroad  exempted  itself  from  liability  account  of  reduced 
rate;  Baltimore  &  Ohio  etc.  Ry.  Co.  ▼.  Voigt,  176  U.  S.  506,  518,  44 
L.  Ed.  666,  669,  20  Sup.  Ct.  387,  holding  express  messenger  not  passenger 
within  rule  denying  carrier's  right  to  limit  liability  for  negligence; 
Southern  Express  Co.  v.  Owens,  146  Ala.  424,  119  Am.  St.  Rep.  41,  9 
Ann.  Oas.  1143,  8  L.  R.  A.  (N.  8.)  369,  41  South.  755,  holding  wherd 
real  value  is  disproportionate  to  value  placed  by  carrier,  latter  cannot 
limit  liability;  Adams  Express  Co.  v.  Berry  &  Whitmore  Co.,  35  App. 
D.  C.  214,  31  L.  R.  A.  (N.  8.)  309,  holding  embezzlement  by  employee 
not  negligence  so  as  to  give  carrier  benefit  of  exemption  clause  in 
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contract;  Blatcher  v.  Philadelphia  etc.  R.  Co.,  31  App.  D.  G.  388,  16 
L.  R.  A.  -  (N.  S.)  991,  holding  shipper  accompanying  consignment  of 
cattle  passenger  for  hire;  Southern  Express  Co.  v.  Hanaw,  134  Ga.  452, 
456,  137  Am.  St.  Rep.  227,  67  S.  E.  948,  949,  holding  mere  mention  of 
limit  of  liability  in  bill  of  lading  is  not  sufficient  to  exempt  carrier, 
but  there  must  be  special  agreement;  Barker  v.  Chicago  etc.  Ry.  Co.. 
243  Ul.  491,  134  Am.  St.  Rep.  382,  26  L.  R.  A.  (N.  S.)  1058,  90  N.  E. 
1060,  holding  corporation  doing  public  work  at  profit  cannot  escape 
liability  for  negligent  ^cts  of  subordinates ;  Lake  Shore  etc.  Ry.  Co.  v. 
Teeters,  166  Ind.  341,  6  L.  R.  A.  (N.  8.)  425,  77  N.  E.  601,  holding  care- 
taker injured  in  Indiana  could  recover  although  law  of  New.  York, 
where  contract  was  made,  allowed  exemption ;  Blair  &  Jackson  v.  Wells, 
Fargo  &  Co.,  155  Iowa,  200,  201,  135  N.  W.  619,  refusing  to  enforce 
contract  of  limitatioji  where  injury  resulted  from  carriers'  negligence; 
Davis  V.  Chesapeake  etc.  Ry.  Co.,  122  Ky.  541,  121  Am.  St.  Rep.  481, 
12  Axm.  Cas.  723,  5  L.  R.  A.  (N.  S.)  458,  92  S.  W.  341,  where  contract 
of  employment  releases  carrier  from  liability  for  injuries  occurring 
in  those  States,  such  contract  being  repugnant  to  statute  of  one  State, 
will  allow  recovery  in  latter  State;  Atchison  etc.  Ry.  Co.  v.  Rodgers, 
16  N.  M.  130, 113  Pac.  807,  holding  Hepburn  act  did  not  displace  existing 
restriction  on  carrier  limiting  liability ;  Stringfield  v.  Southern  Ry.  Co., 
152  N.  C.  128,  131,  67  S.  E.  334,  335,  refusing  to  allow  carrier  to 
escape  liability  for  negligent  treatment  of  prize  n\^re ;  Cook  v.  Northern 
Pac.  Ry.  Co.,  32  N.  D.  350,  155  N.  W.  870,  holding  limitation  of  sixty 
days  within  which  to  commence  suit  for  damage  void;  St.  Louis  etc. 
R.  Co.  V.  Belby,  35  Okl.  600,  601,  130^  Pac.  1095,  refusing  to  allow 
carrier  to  limit  liability  for  negligence  account  of  reduced  rates ;  Pilson 
V.  Tip-Top  Auto  Co.,  67  Or.  535,  136  Pac.  645,  holding  livery-stable 
keeper  could  not  exempt  himself  from  liability  for  n^ligence;  Wells  v. 
Great  Northern  Ry.  Co.,  59  Or.  170,  34  L.  R.  A.  (N-  S.)  178,  114  Pac. 
94,  1  N.  C.  C.  A.  665,  holding  limitation  as  to  value  does  not  apply  in 
cases  of  negligence;  Wright  v.  Adams  Express  Co.,  230  Pa.  638,  79 
Atl.  761,  holding  rule  allowing  exemption  from  liability  applied  only 
to  interstate  shipments;  Carter  v.  Southern  Ry.,  100  S.  C.  413,  84  S.  E. 
1000,  holding  knowledge  of  Pullman  employee  that  railroad  company 
was  to  be  indemnified  against  all  recoveries,  did  not  bar  her  right  to  sue; 
International  etc.  R.  Co.  v.  Vandeventer,  48  Tex.  Civ.  368,  107  S.  W. 
561,  refusing  to  allow  carrier  to  limit  liability  to  one  hundred  dollars; 
Carstens  Packing  Co.  v.  Southern  Pac.  Co.,  58  Wash.  243,  27  L.  R.  A. 
(N.  S.)  975,  108  Pac.  614,  refusing  to  allow  exemption  except  for  gross 
negligence. 

In  New  York,  common  carriers  may,  by  "special**  contract,  exempt  them- 
selves from  liability  for  gross  negligence,  but  this  effect  has  not  been  given 
to  contracts  general  in  terms. 
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Approved  in  The  Montana,  22  Blatchf.  395,  22  Fed.  727,  holding 
steamship  liable  for  loss  through  negligent  stranding;  Mynard  v.  Syra- 
ease  etc.  R.  R.  Co.,  71  N.  Y.  185,  27  Am.  Rep.  32,  holding  carrier  liable 
for  negligent  loss  of  steer,  where  contract  does  not  expressly  exempt 
it;  arguendo,  in  Alabama  etc.  R.  R.  Co.  t.  Little,  71  Ala.  616,  allowing 
damages  of  full  value  of  goods  negligently  lost,  notwithstanding  con- 
tract limitation;  Maslin  v.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  199, 
S5  Am.  Bap.  754,  holding  railroad  may  exempt  itself  from  liability  for 
loss  not  caused  by  n^ligenee. 

On  question  of  general  commercial  law  Federal  courts  have  co-ordinate 
Jurisdiction  with  State  courts,  and  will  not  blindly  follow  latter's  decisions; 
iMQCo  court  refused  to  follow  New  York  decisions  that  common  carriers,  by 
special  contract,  may  exempt  themselves  from  liability  for  negligence. 

Approved  in  Western  Union  Tel.  Co.  v.  Call  Publishing  Co.,  181  U.  S. 
101,  45  L.  Ed.  770,  21  Sup.  Ct.  564,  holding  questions  of  fact  relating 
to  services  of  interstate  tel^raph  company  once  settled  by  State  courts 
are  binding  on  Federal  court  on  writ  of  error;  Guernsey  v.  Imperial 
Bank,  188  Fed.  302,^40  L.  R.  A.  (N.  S.)  877, 110  C.  C.  A.  278,  holding 
Federal  court  sole  judge  as  to  sufficiency  of  notice  of  dishonor  on 
promissory  note;  First  Nat.  Bank  v.  Liewer,  187  Fed.  19,  109  C.  C.  A. 
70,  holding  Federal  court  sole  judge  as  to  liability  on  forged  instrument ; 
Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  416,  complainant  suing  as 
stockholder  on  behalf  of  himself  and  other  stockholders,  cannot  main- 
tain suit  in  Federal  court  against  corporation  and  others  founded  on 
rights  which  may  be  properly  asserted  by  corporation  unless  he  was 
shareholder  at  time  of  transaction;  Spinks  v.  Mutual  etc.  Life  Assn., 
137  Fed.  171,  applying  rule  in  determining  validity  of  provision  of 
insurance  policy  that  no  action  shall  be  brought  after  one  year  from 
insured's  death;  Western  Union  Tel.  Co.  v.  Sklar,  126  Fed.  298,  61 
C.  C.  A.  281,  holding  under  Shannon's  Code  Tenn.,  §  1838,  providing 
that  any  officer  or  agent  of  tel^raph  company  who  willfully  violates 
preceding  section,  requiring  prompt  delivery  of  messages,  shall  be  guilty 
of  misdemeanor,  and  company  shall  be  liable  for  damages,  declaration 
for  negligence  in  failure  to  deliver  must  allege  willfulness  on  part  of 
employee ;  Independent  School  Dist.  v.  Rew,  111  Fed.  11,  55  L.  R.  A.  364, 
49  C.  C.  A.  198,  applying  rule  to  construction  of  recitals  in  negotiable 
municipal  bonds;  Bank  of  Saginaw  v.  Title  &  Trust  Co.,  105  Fed.  492, 
holding  certificate  of  deposit  in  ordinary  form  payable  to  order  of  de- 
positor is  negotiable  instrument  possessing  qualities  of  negotiable  prom- 
issory note;  Manhattan  Life  Ins.  Co.  v.  Broughton,  109  U.  S.  126,  27 
L  £d.  880,  3  Sup.  Ct.  101,  allowing  recovery  on  insurance  policy  after 
nonsuit  in  State  court ;  Smith  v.  Alabama,  124  U.  S.  478,  31  L.  Ed.  512, 
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8  Sup.  Ct.  569,  holding  State  statute  requiring  examination  and  licensing 
of  railroad  engineers  valid;  Liverpool  etc.  Steam.  Co.  v.  Phoenix  Ins.  Co., 
129  U.  S.  443,  82  L.  Ed.  793,  9  Sup.  Ct.  472,  holdii]ig  carrier  cannot 
exempt  himself  from  liability  for  negligence,  notwithstanding  State  de- 
cisions contra;  Clark  v.  Sever,  139  U.  S.  117,  85  L.  Ed.  97,  11  Sup.  Ct. 
475,  holding  creditor  of  railroad  accepting  payment  in  stock,  not  liable 
for  face  value  to  pay  debts;  Lake  etc.  R.  R.  Co.  v.  Prentice,  147  U.  S. 
106,  87  L.  Ed.  101,  13  Sup.  Ct.  262,  holding  railroad  not  liable  for  ex- 
emplary damages  for  illegal,  wanton  arrest  of  passenger  by  conductor; 
Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  374,  37  L.  Ed.  776,  13  Sup. 
Ct.  916,  holding  locomotive  engineer  and  fireman  fellow-servants  and 
refusing  recovery  to  latter  for  injury  through  former's  negligence; 
Gardner  v.  Michigan  etc.  R.  R.  Co.,  150  U.  S.  358,  37  L.  Ed.  1109,  14 
Sup.  Ct.  143,  and  holding  party  may  sue  in  Federal  court  for  negligent 
injury  after  judgment  in  State  court;  Chicago  etc.  R.  R.  Co.  v.  Solan, 
169  U.  S.  137,  42^L.  Ed.  691,  18  Sup.  Ct.  290,  allowing  damages  for 
injury  to  drover  traveling  with  cattle;  The  Montana,  22  Blatchf.  395, 
22  Fed.  727,  holding  steamship  liable  for  loss  through  negligent  strand- 
ing; Johnson  v.  Western  Union  Tel.  Co.,  33  Fed.  364,  holding  provision 
requiring  presentation  of  claims  within  thirty  days  void;  Boi^man  v. 
Omaha  etc.  R.  R.  Co.,  41  Fed.  671,  holding  railroad  liable  for  injury  to 
workman  through  negligence  of  foreman ;  Newport  News  etc.  Co.  v.  Howe, 
52  Fed.  366,  3  C.  C.  A.  121,  holding  brakeman  and  engineer  fellow- 
servants,  and  refusing  recovery  to  former  for  injury;  Eells  v.  St.  Louis 
etc.  R.  R.  Co.,  52  Fed.  905,  allowing  damages  for  negligent  loss  of  horse, 
beyond  the  limitation  of  the  contract;  Tod  v.  Kentucky  Land  Co.,  57 
Fed.  65,  in  bankruptcy,  holding  defendant  company  liable  as  guarantor 
of  railroad  bonds  and  stock ;  Greenwood  v.  Town  of  Westport,  63  Conn. 
602,  60  Fed.  576,  holding  town  liable  for  injury  to  barge,  through  its 
negligent  operation  of  drawbridge;  Murray  v.  Chicago  etc.  R.  R.  Co., 
62  Fed.  30,  allowing  damages  for  charging  unreasonable  rates  for  in- 
terstate transportation ;  The  Glenmavis,  69  Fed.  477,  holding  vessel  liable 
for  negligent  injury  to  cargo  through  leakage;  Hartford  Fire  Ins.  Co. 
V.  Chicago  etc.  R.  R.  Co.,  70  Fed.  203,  80  L.  R.  A.  198,  17  C.  C.  A.  62, 
holding  provision  in  lease  exempting  railroad  from  liability  for  loss 
by  fire  valid;  Phipps  v.  Harding,  70  Fed.  476,  30  L.  R.  A.  618,  17  C.  C.  A. 
203,  holding  indorsers  of  note  before  delivery  not  liable  without  notice, 
under  statute;  Gatton  v.  Chicago  etc.  R.  R.  Co.,  95  Iowa,  138,  141,  28 
K  R.  A.  665,  566,  63  N.  W.  598,  599,  holding  overcharges  for  freight 
on  an  interstate  shipment,  cannot  be  recovered  in  State  court. 

Distinguished  in  Yarrington  v.  Delaware  &  Hudson  Co.,  143  Fed.  569, 
under  Penn.  P.  L.  58,  railway  mail  clerk  is  not  passenger;  Hartford 
Ins.  Co.  V.  Chicago  etc.  Ry.  Co.,  175  U.  S.  98,  44  L.  Ed.  88,  20  Sup.  Ct. 
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33,   following  State  decision  upholding  stipulation  by  railroad  against 
liability  for  negligent  injury  to  plaintiff's  warehouse. 

Confliet  of  laws  as  to  carrier's  contracts.    Note,  63  L.  R.  A.  623. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to^  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  418, 

Oommon  carriers  are  such  by  Ttrtue  of  their  occupation,  not  by  virtue 
of  their  responsibilities. 

Approved  in  Fowler  ▼.  Pennsylvania  R.  Co.,  229  Fed.  375,  holding 
contract  of  employer  exempting  carrier  from  liability  for  injury  valid; 
Liverpool  etc.  Steam.  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  439,  32  L.  Ed. 
791,  9  Sup.  Ct.  471,  holding  owner  of  general  ocean  steamship  a  com- 
mon carrier,  and  liable  for  loss;  Voight  y.  Baltimore  etc.  R.  R.  Co., 
79  Fed.  565,  holding  railroad  liable  for  negligent  injury  to  express 
messenger;  Ohio  etc.  R.  R.  Co.  v.  Selby,  47  Ind.  488,  17  Am.  Bep.  727, 
holding  railroad  liable  for  negligent  injury  to  drover  traveling  with 
cattle ;  Chicago  etc.  R.  R.  Co.  v.  Moss,  60  Miss.  1015,  46  Am.  Bep.  430, 
holding  railroad  liable  for  n^ligent  loss  of  cotton  by  fire;  Coward  v. 
East  Tennessee  etc.  R.  R..  Co.,  16  Lea,  229,  57  Am.  Bep.  229,  holding 
railroad  liable  for  robbery  of  baggage  on  connecting  line;  Brown  v. 
Adams  Express  Co.,  15  W.  Va.  818,  holding  carrier  liable  for  loss  of 
jewelry,  although  value  of  package  was  not  disclosed;  dissenting  opin- 
ion in  Piedmont  Mfg.  Co.  v.  Columbia  etc.  R.  R.  Co.,  19  S.  C.  379, 
majority  holding  contract  exempting  railroad  from  liability  for  loss 
on  connecting  line  valid;  dissenting  opinion  in  Zouch  v.  Chesapeake  etc. 
R.  R.  Co.,  36  W.  Va.  543,  17  L.  R.  A.  123,  16  S.  E.  192,  majority  refus- 
ing recovery  for  negligent  loss  of  horse  in  excess  of  contract  valuation 
where  negligence  was  not  gross. 

Conmion  law  subjects  conmion  carrier  to  insurance  of  goods,  except  as 
against  act  of  God  or  public  enemies. 

Approved  in  Liverpool  etc.  Steam.  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S. 
439,  82  L.  Ed.  791,  9  Sup.  Ct.  471,  holding  owner  of  general  ocean  steam- 
ship liable  as  a  common  carrier;  Voight  v.  Baltimore  etc.  R.  R.  Co.,  79 
Fed.  565,  holding  railroad  liable  for  negligent  injury  to  express  mes- 
senger; Ohio  etc.  R.  R.  Co.  v.  Selby,  47  Ind.  488,  17  Am.  Bep.  727,  hold- 
ing railroad  liable  for  negligent  injury  to  drover  traveling  with  cattle; 
Doyle  V.  Fitchbuig  R.  R.  Co.,  166  Mass.  496,  55  Am.  St.  Bep.  420,  33 
L.  B.  A.  846,  44  N.  E.  612,  holding  railroad  liable  for  negligent  killing 
of  employee  traveling  on  free  ticket;  Houston  etc.  R.  R.  Co.  v.  Burke, 
55  Tex.  333,  applying  this  rule  in  awarding  damages  for  loss  of  picture. 

OlTll  law  exempts  common  carriers  from  liability  for  loss  by  any  superior 
force  or  inevitable  accident. 
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Approved  in  Voight  v.  Baltimore  etc.  R.  R.  Co.,  79  Fed.  565,  holding 
railroad  liable  for  negligent  injury  to  express  messenger;  Ohio  etc. 
R.  R.  Co.  V.  Sdby,  47  Ind.  488,  17  Am.  Bap.  727,  holding  railroad  liable 
for  n^ligent  injoiy  to  drover  traveling  with  eattle. 

Common  carrier  may  become  private  carrier,  or  bailee  for  hire,  when, 
as  a  matter  of  accommodation  or  special  engagement,  he  undertakes  to  carry 
something  which  it  is  not  his  business  to  carry. 

Approved  in  Baltimore  &  Ohio  etc.  Ry.  v.  Voigt,  176  U.  S.  516,  44 
Ii.  Ed.  669,  20  Sup.  Ct.  391,  holding  express  messenger  not  passenger 
within  rule  denying  carrier's  right  to  limit  liability  for  negligence; 
Mears  v.  New  York  &  H.  R.  R.  R.  Co.,  75  Conn.  174,  96  Am.  St.  Bep. 
198,  56  L.  B.  A.  884,  52  Atl.  611,  holding  shipping  receipt  providing  that 
no  carrier  or  jparty  in  possession  should  be  liable  for  damage  by  wet 
'does  not  exempt  carrier  for  liability  for  negligence ;  Richmond  v.  South- 
em  Pacific  Co.,  41  Or.  58,  93  Am.  St.  Bep.  698,  67  Pae.  948,  holding  car- 
rier cannot  by  contract  stipulate  against  liability  for  n^ligence  causing 
injury  to  passenger  on  freight  train ;  Liverpool  etc.  Steam.  Co.  v.  Phoenix 
Ins.  Co.,  129  U.  S.  439,  32  L.  Ed.  791,  9  Sup.  Ct.  471,  holding  owner  of 
general  ocean  steamship  liable  as  a  common  carrier;  Chicago  etc.  R.  R.  Co. 
V.  Wallace,  66  Fed.  512,  30  L.  B.  A.  166, 14  C.  C  A.,  applying  rule  to  rail- 
road hauling  special  circus  train,  and  holding  it  not  liable  for  damage,  by 
contract;  Voight  v.  Baltimore  etc.  R.  R.  Co.,  79  Fed.  565,  holding  rail- 
road liable  for  negligent  injury  to  express  messenger;  California  Pow- 
der Works  V.  Atlantic  etc.  R.  R.  Co.,  113  Cal.  335,  36  L.  B.  A.  653, 
45  Pac.  692,  holding  contract  exempting  from  liability  for  loss  of 
X)owder  by  fire  valid;  Louisville  etc.  R.  R.  Co.  v.  Keefer,  146  Ind.  26, 
58  Am.  St.  Bep.  351,  38  L.  B.  A.  94,  44  N.  E.  798,  applying  rule  in 
holding  railroad  not  liable,  even  for  negligent  injury  to  express  messen- 
ger, under  contract  exempting  it;  Honeyman  v.  Oregon  etc.  R.  R.  Co., 
13  Or.  357,  67  Am.  Bep.  23,  10  Pae.  630,  applying  rule  to  railroad  carry- 
ing dogs  in  baggage-car;  Piedmont  Mfg.  Co.  v.  Columbia  etc.  R.  R.  Co., 
19  S.  C.  371,  holding  contract  exempting  from  liability  for  loss  on  con- 
necting line  valid;  Seaboard  etc.  Ry.  v.  Main,  132  N.  C.  456,  43  S.  E. 
934,  arguendo. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Fenwick,  34  Tex.  Civ.  226,  78 
S.  W.  551,  railroad  liable  for  injuries  to  newsboy  employed  by  another 
to  sell  papers  on  train  though  he  signed  antecedent  release. 

Duty  and  liability  of  carrier  of  passengers  to  express  messenger. 
Note,  12  Ann.  Cas.  728. 

Carrier  conducting  regular  business  for  carrying  all  or  certain  articles 
is  common  carrier,  and  its  character  is  not  changed  by  special  contract  con- 
cerning responsibility. 
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Approved  in  Memphis  News  Pub.  Co.  v.  Southern  Ry.  Co.,  110  Tenn. 
703,  63  Ii.  R.  A.  150,  75  S.  W.  945,  where  railroad  contracted  with  news- 
paper to  ran  special  early  train  carrying  only  its  newspapers,  paper 
goaranteeing  certain  revenue  from  train,  and  train  became  one  of 
scheduled  trains,  railroad  could  not  refuse  other  papers;  Liverpool  etc. 
Steam.  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  439,  32  L.  Ed.  791,  9  Sup. 
Ct.  471,  holding  owner  of  general  ocean  steamship  liable  as  a  common 
carrier;  The  Montana,  22  Blatchf.  395,  22  Fed.  727,  holding  steamship 
liable  for  loss  through  negligent  stranding;  Voight  ▼.  Baltimore  etc. 
R.  R.  Co.,  79  Fed.  565,  holding  railroad  liable  for  negligent  injury  to 
express  messenger,  notwithstanding  contract  exempting  it;  Terre  Haute 
etc.  R.  R.  Co.  V.  Sherwood,  132  Ind.  134,  32  Am.  St.  Bep.  243, 17  L.  R.  A. 
342,  31  N.  £.  783,  Atchison  etc.  R.  R.  Co.  v.  Washburn,  5  Neb.  122,  both 
holding  railroad  liable  for  loss  of  horses  through  negligent  derailment  of 
train ;  Chicago  etc.  R.  R.  Co.  v.  Moss,  60  Miss.  1016,  45  Am.  Bep.  431,  hold- 
ing railroad  liable  for  negligent  loss  of  cotton  by  fire ;  Witting  v.  St.  Louis 
etc.  R.  R.  Co.,  101  Mo.  640,  20  Am.  St  Rep.  642,  10  L.  B.  A.  606,  14 
S.  W.  745,  holding  carrier  liable  for  negligent  breakage  of  freight; 
Ballou  V.  Earle,  17  R.  I.  445,  33  Am.  St  Rep.  885,  14*  L.  R.  A.  436,  hold- 
ing limitation  of  liability  valid,  where  true  values  of  goods  is  not  stated ; 
Piedmont  Mfg.  Co.  v.  Columbia  etc.  R.  R.  Co.,  19  S.  C.  371,  holding 
contract  exempting  carrier  from  liability  for  loss  on  connecting  line 
valid. 

Relations  of  express  companies,  and  their  employees,  to  other  com- 
mon carriers.    Note,  62  Am.  St  Rep.  520,  622,  523.  ^ 

Common  carriers  of  passengers  must  exercise  the  highest  degree  of  care 
and  diligence. 

Approved  in  Trumbull  v.  Erickson,  97  Fed.  894,  38  C.  C.  A.  536, 
holding  carrier  liable  to  passenger  on  overcrowded  excursion  car  who 
was  compelled  to  stand  on  platform  and  was  injured  while  rounding 
curve;  Indiana  Union  Traction  Co.  v.  Maher,  176  Ind.  297,  Ann.  Oas. 
1914A,  994,  95  N.  £.  1015,  applying  rule  in  action  for  injuries  to  street- 
ear  passenger  in  collision;  Russell  v.  Pittsburg  etc.  Ry.  Co.,  157  Ind. 
311,  61  N.  E.  680,  upholding  contract  by  employee  of  sleeping-car  com- 
pany releasing  transportation  companies  for  negligence;  Parrill  v.  Cleve- 
land etc.  R.  R.  Co.,  23  Ind.  App.  655,  55  N.  E.  1031,  holding  limitation 
of  carrier's  liability  for  damage  to  livestock  transported  under  written 
contract  does  not  relieve  it  from  liability  for  damage  through  its  negli- 
gence; Citizens'  St.  R.  R.  Co.  v.  Hoffbauer,  23  Ind.  App.  628,  56  N.  E. 
59,  holding  passenger  injured  by  being  struck  by  pole  in  street  while 
walking  along  running-board  on  side 'of  car  not  g^uilty  of  contributory 
negligence ;  St.  Louis  etc.  Ry.  Co.  v.  Sweet,  60  Ark.  557,  31  S.  W.  573, 
vin— 5 
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allowing  damages  for  n^ligent  killing  by  railroad;  Missouri  Pacific 
R.  R.  Co.  V.  Holcomb,  44  Kan.  339,  24  Pac.  469,  allowing  damages 
for  injury  to  passenger  on  freight  train  by  sudden  jerking  of  car;  Doyle 
V.  Fitchburg  R.  R.  Co.,  166  Mass.  496,  56  Am.  St.  Rep.  420,  S3  L.  R.  A. 
846,  44  N.  E.  612,  holding  railroad  liable  for  negligent  killing  of  em- 
ployee traveling  on  free  ticket;  Lemon  v.  Chanslor,  68  Mo.  358,  30 
Am.  Rep.  801,  holding  hackman  liable  for  negligent  injury  to  free  pas- 
senger; Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  894,  38  Am.  St. 
Rep.  756,  20  L.  R.  A.  319,  55  N.  W.  271,  holding  street  railroad  liable 
for  injury  to  passenger  by  derailment  of  car;  Bryan  v.  Missouri  Pacific 
R.  R.,  32  Mo.  App.  239,  and  Gulf,  C.  etc.  R.  R.  Co.  v.  McGown,  65  Tex. 
647,  allowilig  damages  for  ill  jury  to  passenger  traveling  on  a  pass  ex- 
empting railroad  from  all  liability;  Felton  v.  Homer,  97  Tenn.  581,  37 
S.  W.  697,  refusing  recovery  to  passenger  on  freight  train  for  injury 
caused  by  jerks,  in  absence  of  negligence;  dissenting  opinion  in  Zouch 
V.  Chesapeake  etc.  R.  R.  Co.,  36  W.  Va.  538,  17  L.  R.  A.  121,  15  S.  E. 
190,  majority  refusing  recovery  for  negligent  loss  of  horse,  in  excess  of 
contract  valuation,  where  negligence  was  not  gross. 

Liability  and  responsibility  of  common  carriers.  Note^  49  Am.  St. 
Rep.  613. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  or  its 
lack  in  case  of  contract  limiting  liability.  Note,  L.  R.  A.  1916Dy 
646,  666. 

.^  Carrier  and  his  customer  do  not  stand  on  a  footing  of  equality,  and 
compulsion  of  latter  may  invalidate  a  transaction. 

Approved  in  Evansville  etc.  R.  R.  Co.  v.  McKinney,  34  Ind.  App. 
408,  73  N.  E.  150,  where  complaint  alleged  agreement  for  round-trip 
shipment  of  racehorses,  and  that  on  return  carrier  refused  to  ship  unless 
contract  limiting  liability  to  one  hundred  dollars  for  each  horse  signed, 
and  horses  injured  by  carrier's  negligence,  cause  of  action  is  stated; 
Nashville  etc.  Ry.  Co.  v.  Stone,  112  Tenn.  377,  105  Am.  St.  Rep.  966, 
79  8.  W.  1038,  stipulation  limiting  liability  for  loss  of  hogs  shipped 
to  five  dollars  x>er  head  is  void  where  real  value  was  treble  that  sum; 
The  Brantford  City,  29  Fed.  393,  holding  steamship  liable  for  negligent 
loss  of  cattle,  notwithstanding  contract  exempting  it ;  Hartford  Fire  Ins. 
Co.  V.  Chicago  etc.  R,  R.  Co.,  70  Fed.  206,  30  L.  R.  A.  199,  17  C.  C.  A. 
62,  holding  lease  exempting  railroad  from  liability  for  loss  by  fire  valid ; 
South  Carolina  etc.  R.  R.  Co.  v.  Carolina  etc.  R.  R.  Co.,  93  Fed.  559, 
35  C.  C.  A.  423,  holding  railroad  operating  contract  exempting  from 
liability  valid  except  as  to  negligence;  Little  Rock  etc.  Ry.  Co.  v.  Cravens, 
57  Ark.  121,  38  Am.  St.  Rep.  236,  18  L.  R.  A.  632,  20  S.  W.t806,  hold- 
ing railroad  liable  for  loss  by  fire,  notwithstanding  contract  exempting 
it;  Camp  v.  Hartford  etc.  Steamboat  Co.,  43  Conn.  340,  holding  stipu- 
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lation  exempting  carrier  from  liability,  except  for  negligence,  valid; 
Griswold  v.  New  York  etc.  R.  R.  Co.,  53  Conn.  387,  55  Am.  Rep.  119, 
4  Atl.  264,  refusing  recovery  for  negligent  killing  of  peddler  traveling 
on  a  |)ass  exempting  railroad  from  ail  liability;  Ohio  etc.  R.  R.  Co.  v. 
Selby,  47  Ind.  488,  17  Am.  R^.  727,  holding  railroad  liable  for  negli- 
gent injury  to  drover  traveling  with  cattle,  notwithstanding  contract 
exempting  it;  Louisville  etc.  R.  R.  Co.  v.  Wilson,  132  Ind.  523,  18 
L.  K  A.  108,  32  N.  E.  313,  West  Virginia  Transp.  Co.  v.  Sweetzer,  25 
W.  Va.  452,  and  Peters  v.  Mariette  etc.  R.  R.  Co.,  42  Ohio  St.  286,  51 
Amu  Rep.  816,  allowing  recovery  of  overcharge  of  freight  paid  by 
shipper;  Kansas  City  etc^  R.  R.  Co.  v.  Simpson,  30  Kan.  650,  46  Am.  Rep. 
105,  2  Pac.  825,  holding  railroad  liable  for  negligent  injury  to  horse  in 
excess  of  contract  limitation;  Dixie  Cigar  Co.  v.  Southern  Express  Co., 
120  N.  C.  340,  58  Am.  St.  Rep.  796,  27  S.  E.  73,  holding  stipulation 
exempting  carrier  from  liability,  unless  claim  made  within  certain  time, 
invalid ;  Mitchell  v.  Carolina  etc.  R.  R.  Co.,  124  N.  C.  247,  32  S.  E.  674, 
and  Virginia  etc.  R.  R.  Co.  v.  Sayers,  26  Gratt.  339,  345,  both  holding 
railroad  liable  for  negligent  loss  of  livestock;  Louisville  etc.  R.  R.  Co. 
V.  Gilbert,  88  Tenn.  443,  7  L.  R.  A.  165,  12  S.  W.  1021,  holding  contract 
exemption  from  liability  for  loss  by  fire  void;  Houston,  etc.  R.  R.  Co. 
V.  Burke,  55  Tex.  333,  holding  all  limitations  of  common-law  liability 
void  in  Texas;  Missouri  etc.  R.  R.  Co.  v.  Carter,  9  Tex.  Civ.  App.  685, 
686,  689,  695,  29  S.  W.  568,  570,  573,  holding  stipulations  in  stock- 
carrying  contract  requiring  statements  of  condition  of  stock  to  each 
conductor,  and  limiting  time  of  making  claim  invalid;  dissenting  opinion 
in  Zouch  v.  Chesapeake  etc.  R.  R.  Co.,  36  W.  Va.  542,  17  L.  R.  A.  123, 
15  S.  E.  192,  majority  refusing  recovery  for  negligent  loss  of  horse,  in 
excess  of  contract  valuation,  where  negligence  was  not  gross. 

Distinguished  in  Western  etc.  R.  R.  Co.  v.  Bishop,  50  Ga,  472,  holding 
contract  exempting  railroad  from  liability  for  injury  to  employee,  valid 
in  absence  of  criminal  negligence;  American  Ins.  Co.  v.  Chicago  etc. 
R.  R.  Co.,  74  Mo.  App.  100,  holding  lease  of  grain  elevator  by  railroad, 
exempting  it  from  liability  for  fire,  valid. 

Right  of   carrier  to   exact  special   contract  of   shipper.    Note,  46 
Am.  St.  Rep.  780. 

Recovery  of  payment  of  excessive  freight  charges.    Note,  51  Am. 
Rep.  827. 

Courts  are  adverse  to  any  distinction  between  gross  and  ordinary 
negligence. 

Approved  in  Lake  Erie  etc.  Ry.  Co.  v.  Ford,  167  Ind.  211,  78  N.  E. 
971,  reversing  judgment  on  account  of  instruction  that  railroad  should 
take  "greater  amount  of  care"  in  arresting  sparks;  Raymond  v.  Portland 
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R.  R.  Co.,  100  Me.  534,  62  Atl.  604,  construing  instraction  as  to  care  re- 
quired of  conductor  of  street-car  in  permitting  passenger  to  alight  from 
car;  Briggs  v.  Spaulding,  141  U.  S.  15JL,  36  L.  Ed.  670,  1  Sup.  Ct.  30, 
holding  national  bank  directors  not  liable  for  losses  through  frauds  of 
president ;  Hart  v.  Western  Union  Tel.  Co.,  66  Cal.  591,  6  Pac.  646,  hold- 
ing stipulation  exempting  from  liability  for  ''unrepeated"  messages,  valid 
in  absence  of  negligence;  Griswold  v.  New  York  etc.  R.  R.  Co.,  53  Conn. 
390,  55  Am.  B0p.  121,  4  Atl.  266,  refusing  recovery  for  negligent  killing 
of  peddler  traveling  on  a  pass,  exempting  railroad  from  all  liability; 
Ohio  etc.  R.  R.  Co.  v.  Selby,  47  Ind.  484,  17  Am.  Bep.  724,  allowing 
damages  for  negligent  injury  to  drover  traveling  with  cattle;  Pennsyl- 
vania R.  R.  Co.  V.  Sinclair,  62  Ind.  306,  80  Am.  Rep.  189,  holding  con- 
tributory negligence  a  complete  defense  in  action  for  negligent  killing 
by  railroad;  Wilkinson  v.  Drew,  75  Me.  363,  allowing  damages  for  n^- 
ligently  setting  fire  to  picnic  grove;  Mobile  etc.  R.  R.  Co.  v.  Weiner, 
49  Miss.  737,  holding  railroad  liable  'for  loss  of  goods  by  fire,  if  negli- 
gent; Chicago  etc.  R.  R.  Co.  v.  Witty,  32  Neb.  283,  29  Am.  St.  Bep. 
441,  49  N.  W.  185,  holding  railroad  liable  for  negligent  injury  to  horse 
in  transportation;  Atchison  etc.  R.  R.  Co.  v.  Lawler,  40  Neb.  375,  58 
N.  W.  975,  holding  railroiftd  liable  for  negligent  loss  of  goods;  Cul- 
bertson  Village  v.  HoUiday,  60  Neb.  236,  69  N.  W.  855,  holding  trial 
court  should  not  distinguish  degrees  of  negligence  in  instructions; 
Trenton  etc.  R.  R.  Co.  v.  Guarantors'  Liability  Indemnity  Co.,  60 
N.  J.  L.  251,  44  L.  B.  A.  216,  37  Atl.  611,  allowing  recovery  on  policy 
insuring  railroad  against  all  liability  for  damages;  Bryan  v.  Missouri^ 
Pacific  R.  R.  Co.,  32  Mo.  App.  239,  allowing  damages  for  injury  to  pas- 
senger traveling  on  a  pass,  exempting  railroad  from  all  liability ;  Maslin 
V.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  202,  203,  86  Am.  Rep.  756,  757, 
holding  railroad  may  exempt  itself  from  liability  for  loss  not  caused  by 
negligence. 

Failure  to  use  alight  care,  when  required,  is  gross  negligence;  failure 
to  use  great  care  is  slight  negligence;  and  failure  to  use  ordinary  care,  that 
of  a  prudent  man  in  his  own  affairs,  is  ordinary  negligence. 

Approved  in  Snare  &  Triest  Co.  v.  Friedman,  169  Fed.  14,  40  L.  R.  A. 
(N.  S.)  367,  94  C.  C.  A.  369,  holding  construction  company  liable  for 
injury  resulting  to  child  from  steel  girders  negligently  placed;  Mannon 
v.  Camden  etc.  Ry.  Co.,  56  W.  Va.  556,  49  S.  E.  451,  applying  rule 
where  street-car  passenger  injured;  Briggs  v.  Spaulding,  141  U.  S.  151, 
35  L.  Ed.  670, 11  Sup.  Ct.  930,  holding  national  bank  directors  not  liable 
for  losses  through  frauds  of  president;  Hart  v.  Western  Union  Tel.  Co., 
66  Cal.  591,  6  Pac.  645,  holding  stipulation  exempting  from  liability  for 
unrepeated  messages,  valid  in  absence  of  negligence ;  Ohio  etc.  R.  R.  Co. 
V.  Selby,  47  Ind.  484,  17  Am.  Rep.  724,  allowing  damages  for  negligent 
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injury  to  drover  traveling  with  cattle;  Lake  Shore  etc.  Ry.  Co.  v.  Mur- 
phy, 50  Ohio  St.  144,  33  N.  E.  405,  allowing  recovery  for  death  of 
workman  on  railroad;  Maslin  t.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va. 
205,  S5  Am.  Berp.  769,  railroad  liable  for  injury  to  drover  traveling  on 
a  pass. 

• 

Negligence  is  failure  to  bestow  the  care  and  skill  which  the  situation 
demands. 

Approved  in  Preston  v.  Prather,  137  U.  S.  609,  34  L.  Ed.  790,  11  Sup. 
Ct.  163,  holding  bank  liable  for  bonds  embezzled  by  cashier,  although 
on  gratuitous  deposit ;  Briggs  v.  Spaulding,  141  U.  S.  151,  35  L.  Ed.  670, 
11  Sup.  Ct.  930,  holding  national  bank  directors  not  liable  for  losses 
through  frauds  of  president;  Albion  Lumber  Co.  v.  De  Nobra,  72  Fed, 
741,  19  C.  C.  A.  168,  holding  lumber  company  liable  for  injury  to  free 
passenger  by  derailment  of  train;   Hart  v.  Western  Union  Tel.  Co., 

66  Cal.  591,  6  Pac.  645,  holding  stipulation  exempting  from  liability  for 
"unrepeated"  messages,  valid  in  absence  of  negligence;  Ohio  etc.  R.  R. 
Co.  V.  Selby,  47  Ind.  484,  17  Am.  R^.  724,  and  allowing  damages  for 
negligent  injury  to  drover  traveling  with  cattle;  Wilkinson  v.  Drew, 
75  Me.  363,  allowing  damages  for  negligently  setting  fire  to  picnic 
grove;  Trenton  etc.  R.  R.  Co.  v.  Guarantors'  Liability  Indemnity  Co., 
60  N.  J.  L.  251,  44  L.  R.  A.  215,  37  Atl.  611,  allowing  recovery  on  policy 
insuring  railroad  against  liability  for  damages,  although  incurred 
through  negligence. 

.  Failure  to  use  tbe  degree  of  care  and  diligence  required  by  law,  la 
negligence. 

Approved  in  Murphy  v.  Milford  etc.  Ry.  Co.,  210  Fed.  143, 126  C.  C.  A. 
649,  holding  carrier  liable  for  injury  to  passenger  resulting  from  bolt 
breaking  on  seat;  Chicago  B.  ft  Q.  Ry.  Co.  v.  Williams,  200  Fed.  211, 
118  C.  C.  A.  393,  and  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  201, 
202.  203,  204,  205,  206, 118  C.  C.  A.  383,  both  holding  release  of  liability 
given  by  attendant  of  cattle  to  carrier  void;  Norfolk  &  P.  Traction  Co. 
V.  Miller,  174  Fed.  609,  98  C.  C.  A.  453,  holding  Federal  court  not 
bound  by  law  of  State  court  as  to  whether  damages  resulted  from  in- 
sulting conduct  of  railroad's  servants;  Kelly  v.  Malott,  135  Fed.  76, 

67  C.  C.  A.  548,  characterization  of  defendant's  negligence  as  "g^oss" 
in  declaration  does  not  change  effect  of  allegation  from  what  it  would 
have  been  if  term  "negligence"  alone  used;  Santa  Fe  etc.  Ry.  Co.  v. 
Grant  Bros.  Const.  Co.,  13  Ariz.  192,  195,  108  Pac.  469,  470,  holding 
railroad  carrying  along  extension  built  to  construction  camp  acts  as 
public  carrier  and  is  liable  for  negligence;  St.  Louis  Southwestern  Ry. 
Co.  V.  Wallace,  90  Ark.  143,  22  L.  R.  A.  (N.  S.)  879,  118  S.  W.  413, 
allowing  recovery  against  initial  carrier  for  injuries  sustained  while 
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goods  in  hands  of  connecting  carrier;  Chicago  etc.  Ry.  Co.  ▼.  Hamleri 
215  Ul.  540,  106  Am.  St.  R^.  187,  74  N.  E.  710,  where  sleeping-car 
porter  injured  by  blowing  np  of  locomotive  of  his  train,  contract  re- 
leasing railroad  from  liability  is  complete  defense,  though  negligence  was 
gross;  Indianapolis  Traction  etc.  Co.  v.  Isgrig,  181  Ind.  215,  104  N.  E. 
61,  holding  exemption  of  liability  contained  in  pass  unenforceable; 
Evansville  etc.  R.  R.  Co.  v.  McKinney,  34  Ind.  App.  409,  73  N.  E.  150, 
complaint  alleging  agreement  for  round-trip  shipment  of  racehorses,  and 
that  carrier  refused  to  ship  on  return  unless  contract  limiting  liability 
to  one  hundred  dollars  for  each  horse  signed,  value  being  fixed  by  car- 
rier, states  cause  of  action;  Sewell  v.  Atchison  etc.  Ry.  Co.,  78  Kan.  6, 
10,  96  Pac.  1009,  1011,  holding  employee  of  express  company  may  sue 
for  injuries  sustained  through  negligence  of  carrier's  agents;  Southern 
Ry.  Co.  V.  Adkins*  Admr.,  133  Ky.  266,  117  S.  W.  336,  holding  raiboad 
company  liable  for  -failing  to  gpard  car  of  dynamite ;  Powell  v.  Union 
Pac.  R.  Co.,  255  Mo.  462,  164  S.  W.  641,  upholding  judgment  for  dam- 
ages obtained  by  dependent  of  railroad  attorney  injured  while  traveling 
on  pass;  Breeden  v.  Frankfort  Marine  etc.  Ins.  Co.,  220  Mo.  346,  119 
S.  W.  579,  holding  settlement  between  injured  employee  and  railroad 
company  was  bar  against  suit  against  insurer;  Saunders  v.  Southern  Ry. 
Co.,  167  N.  C.  382,  83  S.  E.  576,  holding  failure  of  engineer  to  sound 
whistle  and  warn  employee  on  track  constituted  negligence;  J.  M.  Pace 
Mule  Co.  V.  Seaboard  Air  Line  Ry.  Co.,  160  N.  E.  221,  76  S.  E.  515, 
holding  initial  carrier  liable  for  loss  of  mule  occasioned*  by  connecting 
carrier;  Harden  v  Chesapeake  etc.  Ry.  Co.,  157  N.  G.  243,  72  S.  E.  1044, 
holding  carrier  placing  three-year  old  stallion  in  with  other  stock 
constituted  negligence;  Zetler  v.  Tonopah  etc.  R.  Co.,  35  Nev.  384, 
L.  R.  A.  1916A,  1270,  129  Pac.  300,  holding  delivery  of  baggage  to  wrong 
person  negligence  so  as  to  allow  recovery;  Atchison  etc.  Ry.  Co.  v.  Rob- 
inson, 36  Okl.  443, 129  Pac.  23,  holding  agent  of  carrier  viewing  injured 
horses  after  passage  constitutes  sufiftcient  notice  to  carrier;  St.  Louis  ete. 
R.  Co.  V.  Posten,  31  Okl.  831,  124  Pac.  6,  holding  in  order  to  avoid 
liability  railroad  must  show  accident  could  not  have  been  prevented 
by  utmost  of  human  foresight;  St.  Louis  etc.  R.  Co.  ▼.  Phillips,  17  Okl. 
290,  87  Pac.  479,  upholding  provision  in  bill  of  lading  prescribing  time 
within  which  claim  for  damages  must  be  made;  Blackwell  Milling  etc. 
Co.  V.  Western  Union  Tel.  Co.,  17  Okl.  381,  10  Ann.  Gas.  855,  89  Pac. 
236,  holding  telegraph  company  liable  for  delay  in  transmitting  mes- 
sage; Coleman  v.  Pennsylvania  R.  Co.,  242  Pa.  315,  Ann.  Oas.  1915B, 
529,  50  L.  B.  A.  (N.  S.)  432,  89  Atl.  90,  allowing  recovery  by  depend- 
ent of  Pullman  porter  for  death  occurring  through  n^ligence;  Indi- 
anapolis etc.  R.  R.  Co.  V.  Horst,  93  U.  S.  296,  23  L.  Ed.  899,  granting 
damages  for  injury  to  passenger  on  cattle  train;  The  Montana,  22 
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Blatehl  395,  22  Fed.  727,  holding  steamship  liable  for  loss  of  goods 
through  negligent  stranding;  Chicago  ete.  R.  R.  Co.  v.  Witty,  32  Neb. 

283,  29  Am.  St.  Bep.  441,  49  N.  W.  185,  holding  railroad  liable  for  neg<. 
ligent  injury  to  horse;  Atchison  etc.  R.  R.  Co.  v.  Lawler,  40  Neb.  375, 
58  N.  W.  975,  holding  railroad  liable  for  n^ligent  loss  of  goods. 

Distinguished  in  E^air  v.  Philadelphia  etc.  R.  Co.,  2  Boyce  (Del.), 

284,  78  Atl.  1089,  refusing  to  hold  initial  carrier  liable  for  loss  occa- 
sioned by  connecting  carrier. 

Common  carrier  of  goods  or  passengers  can  stipulate  for  exemption  from 
responBlhility  only  when  such  exemption  Is  Just  and  reasonable. 

Approved  in  Can  v.  Tebcas  etc.  Ry.  Co.,  194  U.  S.  431,  48  L.  Sd.  1057, 
24  Sup.  Ct.  663,  exemption  of  carrier  from  liability  for  fire  is  valid 
though  opportunity  to  ship  under  common-law  liability  not  presented; 
Wiley  V.  Grand  Trunk  Ry.  Co.,  227  Fed.  129,  130,  and  Norfolk  Southern 
R,  Co.  V.  Chatman,  222  Fed.  806,  138  C.  C.  A.  350,  both  holding  where 
shipper  accompanied  cattle  and  obtained  reduced  freightage  therefor; 
Arthur  v.  Texas  etc.  Ry.  Co.,  139  Fed.  130,  71  C.  C.  A.  391,  where  ship- 
per  accepted  bill  of  lading  containing  fire  exemption  clause  without  re- 
quest for  rate  under  common-law  liability,  carrier  not  liable  for  loss 
by  fire;  Pennsylvania  R.  Co.  v.  Burr,  130  Fed.  850,  65  C.  C.  A.  331, 
where  bill  of  lading  limits  carrier's  liability  to  value  of  goods  at  time 
and  place  of  shipment,  and  gives  carrier  benefit  of  insurance  effected  by 
shipper,  carrier  cannot  claim  insurance  covering  current  value  at  des- 
tination; Wilson  V.  Atlantic  Coast  line  R.  Co.,  129  Fed.  779,  780, 
where  carrier  agreed  to  haul  circus  cars,  loading  of  which  was  to  be 
in  charge  of  circus  men,  for  reduced  rate,  stipulation  releasing  carrier 
from  liability  for  negligence  of  its  employees  is  valid ;  dissenting  opinion 
in  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  249, 
76  S.  E.  526,  majority  holding  U.  8.  Comp.  Stats.  1907,  p.  909,  did  not 
deprive  State  courts  of  jurisdiction  over  question  of  right  of  carrier 
to  exempt  itself  from  liability  for  negligence;  Southern  Express  Ga 
T.  Caldwell,  21  Wall.  267,  22  L.  Ed.  558,  holding  company  not  liable 
where  claim  was  not  presented  within  time  provided  in  contract;  O^ 
d^nsburg  etc.  R.  R.  Co.  v.  Pratt,  22  Wall.  134,  22  L.  Ed.  831,  allowing 
damages  for  negligent  loss  of  horses,  notwithstanding  contract  contra; 
Liverpool  etc.  Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  441,  32  L.  Ed. 
792,  9  Sup.  Ct.  472,  holding  carrier  liable  for  loss  of  goods  through 
negligence;  Rintoul  v.  New  York  Central  etc.  R.  R.  Co.,  21  Blatchf. 
441,  17  Fed.  907,  holding  carrier  liable  for  loss  through  negligent  col- 
lision, notwithstanding  contract  contra;  The  Hadji,  18  Fed.  460,  hold- 
ing limitation  of  liability  to  invoice  value  of  goods  binding;  The  Mon- 
tana, 22  Blatchf.  395,  22  Fed.  727,  holding  steamship  liable  for  loss  of 
goods  through  n^ligent  stranding;  The  Eg3^t,  25  Fed.  328,  holding 
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steamfihip  not  liable  for  loss  through  accidental  fire,  under  contract; 
The  Ira  B.  Ellems,  60  Fed.  937,  2  C.  C.  A.  85,  holding  ship  owner  not 
liable  for  logs  delivered  alongside  and  carried  away  at  night,  under 
contract;  Eells  v.  St.  Louis  etc.  R.  R.  Co.,  52  Fed.  906,  allowing  dam- 
ages for  negligent  loss'of  horse  beyond  contract  limitation;  Chamberlain 
V.  Pierson,  87  Fed.  426,  31  C.  C.  A.  167,  holding  railroad  liable  for 
negligent  injury  to  express  messenger,  notwithstanding  contract  ex- 
empting it;  Louisville  etc.  R.  R.  Co.  v.  Meyer,  78  Ala.  600,  holding 
railroad  liable  for  negligent  loss  on  connecting  line;  Jones  v.  Cincin- 
nati etc.  R.  R.  Co.,  89  Ala.  378,  8  South.  62,  and  Taylor  v.  Little  Rock 
etc.  R.  R.  Co.,  32  Ark.  398,  29  Am.  Bap.  2,  both  holding  contract  ex- 
emption from  liability  for  loss  on  connecting  line,  valid;  St.  Louis  etc. 
R.  R.  Co.  V.  Lesser,  46  Ark.  240,  holding  railroad  liable  for  negligent 
injury  to  horse  only  according  to  contract  valuation;  St.  Louis  etc. 
R.  R.  Co.  V.  Weakly,  60  Ark.  409,  411,  7  Am.  St  Rep.  112,  114,  8  S.  W. 
138,  139,  and  Alair  v.  Northern  Pac.  R.  R.  Co.,  53  Minn.  165,  39  A™. 
St.  Rep.  690,  19  L.  R.  A.  766,  54  N.  W.  1073,  both  holding  contract 
limiting  liability  for  loss  of  livestock,  valid;  Merchants'  etc.  Transp. 
Co.  V.  Comforth,  3  Colo.  283,  25  Am.  Rep.  758,  holding  railroad  liable 
for  injury  to  fruit  through  negligent  shipment,  notwithstanding  con- 
. tract  exempting  it;  Camp  v.  Hartford  etc.  Steamboat  Co.,  43  Conn. 
340,  holding  stipulation  exempting  carrier  from  liability,  except  for 
negligence,  valid;  Griswold  v.  New  York  etc.  R.  R.  Co.,  63  Conn.  386, 
55  Am.  Rep.  118,  4  Atl.  263,  refusing  recovery  for  negligent  killing  of 
peddler  traveling  on  a  pass,  exempting  railroad  from  all  liability ;  Ohio 
etc.  R.  R.  Co.  V.  Selby,  47  Ind.  488,  17  Am.  Rep.  727,  and  Missouri 
Pacific  R.  R.  Co.  v.  Ivy,  71  Tex.  414,  10  Am.  St.  Rep.  762,  9  S.  W.  349, 
both  holding  railroad  liable  for  negligent  injury  to  cattle  drover,  not- 
withstanding contract  otherwise;  Rosenfeld  v.  Peoria  etc.  R.  R.  Co., 
103  Ind.  123,  58  Am.  R^.  501,  2  N.  E.  346,  and  United  States  Express 
Co.  V.  Backman,  28  Ohio  St.  150,  both  holding  railroad  liable  for  full 
value  of  whisky  lost,  notwithstanding  abbreviations  in  contract,  claimed 
as  a  limitation;  Rose  v.  Des  Moines  etc.  R.  R.  Co.,  39  Iowa,  249,  holding 
railroad  liable  for  negligent  killing  of  passenger  traveling  on  a  pass, 
exempting  from  liability;  Kansas  City  etc.  R.  R.  Co.  v.  Simpson,  30 
Kan.  650,  46  Am.  Rep.  105,  2  Pac.  825,  holding  railroad  liable  for  negli- 
gent injury  to  horse,  in  excess  of  contract  limitation;  Atchison  etc. 
R.  R.  Co.  V.  Dill,  48  Kan.  213,  29  Pac.  149,  holding  railroad  liable  for 
injury  to  horse,  notwithstanding  noncompliance  with  contract  require- 
ment of  making  claims  before  removal  of  stock;  Atchison  etc.  R.  R. 
Co.  V.  Mason,  4  Kan.  App.  402,  46  Pac.  35,  holding  railroad  liable  for 
damage  to  cattle  through  defective  condition  of  stockyards  and  delay; 
McCoy  V.  Erie  etc.  Transp.  Co.,  42  Md.  509,  holding  carrier  liable  for 
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negligent  loss  of  corn;  American  Casualty  Ins.  Co.'s  Case,  82  Md.  576, 
SB  L.  K  A.  116,  34  Atl.  785,  holding  policies  insuring  can-iers  against 
all  liability  for  damages  valid;  Cox  v.  Central  Vermont  R.  R.  Co.,  170 
Mass.  136,  49  N.  E.  100,  holding  requirement  in  bill  of  lading  for  pre- 
sentation of  claim  within  certain  time  invalid,  but  a  limitation  on  time 
of  bringing  suit  valid;  Oxley  v.  St.  Louis  etc.  R.  R.  Co.,  65  Mo.  633, 
holding  railroad  may  exempt  itself  from  liability  for  loss  of  livestock 
by  escape,  not  caused  by  n^ligence;  Missouri  Pacific  R.  R.  v.  Vande- 
venter,  26  Neb.  232,  8  L.  R.  A.  182,  41  N.  W.  1001,  holding  railroad 
liable  for  negligent  loss  of  hogs,  under  Constitution  prohibiting  limita- 
tion 6f  carrier's  liability;  Western  Union  Tel.  Co.  v.  Longwill,  5  N,  M. 
318,  21  Pac.  341,  holding  stipulation  that  claim  be  presented  within 
certain  time  invalid,  and  allowing  damages  for  nondelivery  of  message; 
Magnin  v.  Dinsmore,  62  N.  Y.  43,  20  Am.  Bep.  448,  uid  Ballou  v.  Earle, 
17  R.  1.  448,  88  Am.  St.  Bap.  888,  14  L.  R.  A.  487,  22  Atl.  1115,  both 
holding  limitation  of  liability,  unless  true  value  of  goods  is  stated  valid ; 
Dixie  Cigar  Co.  v.  Southern  Express  Co.,  120  N.  C.  349,  58  Am.  St.  Bep.  . 
796,  27  S.  £.  73,  holding  stipulation  exempting  carrier  from  liability, 
unless  claim  made  within  certain  time,  invalid;  Mitchell  v.  Carolina 
etc.  R.  R.  Co.,  124  N.  C.  247,  32  S.  E.  674,  Virginia  etc.  R.  R.  Co.  v. 
Sayers,  26  Gratt.  339,  345,  and  Abrams  v.  Milwaukee  etc.  R.  R.  Co., 
87  Wis.  491,  41  Am.  St.  Bep.  58,  58  N.  W.  782,  aU  holding  railroad 
liable  for  negligent  loss  of  livestock;  Western  Union  Tel.  Co.  v.  Oris- 
wold,  37  Ohio  St.  313,  41  Am.  Bep.  605,  holding  telegraph  company 
liable  for  mistake  in  message;  Willock  v.  Pennsylvania  R.  Co.,  166  Pa. 
St.  190,  45  Am.  St.  Bep.  678,  27  L.  B.  A.  230,  30  Atl.  949,  holding  * 
provision  requiring  insurance  of  goods  transported,  invalid;  Piedmont 
Mfg.  Co.  v.  Columbia  etc.  R.  R.  Co.,  19  S.  C.  370,  holding  exemption 
from  liability  for  loss  of  goods  on  connecting  line  valid ;  Kirby  v.  West- 
ern Union  Tel.  Co.,  7  S.  D.  632,  80  L.  B.  A.  624,  65  N.  W.  40,  holding 
stipulation  that  claim  for  damages  be  presented  within  specified  time, 
valid;  Dillard  v.  Louisville  &  N.  R.  ^.  Co.,  2  Lea,  293,  and  Deming  v. 
Merchants'  Cotton-Press  etc.  Co.,  90  Tenn.  328, 18  L.  B.  A.  526, 17  S.  W. 
93,  both  holding  exemption  from  liability  for  loss  by  fire,  valid  in  ab- 
sence of  negligence;  Merchants'  etc.  Transp.  Co.  v.  Block,  86  Tenn. 
397,  6  Am.  St.  Bep.  850,  6  S.  W.  883,  holding  express  company  cannot 
exempt  itself  from  liability  for  loss  by  negligence  of  railroads;  Louis- 
vUle  etc.  R.  R.  Co.  v.  Gilbert,  88  Tenn.  433,  7  L.  B.  A.  168, 12  S.  W.  1019, 
holding  exemption  from  liability  for  loss  by  fire,  void;  Louisville  etc. 
B.  R.  Co.  V.  Sowell,  90  Tenn.  20,  15  S.  W.  837,  holding  contract  fixing 
values  of  livestock,  valid;  Galveston  H.  etc.  R.  R.  Co.  v.  Allison,  59 
Tex.  198,  holding  that  by  deviation  from  terms  of  contract  the  railroad 
becomes  liable  as  an  insurer;  Missouri  Pacific  R.  R.  Co.  v.  Harris,  1 


17  Wall.  357-^84        NOTES  ON  U.  S.  REPORTS.  74 

Tex.  App.  Civ.  732,  holding  failure  to  give  notice  of  damage,  as  re- 
quired by  contract,  will  bar  recovery;  Gulf  C.  etc.  R.  R.  Co.  v.  Vaughn, 
4  Tex.  App.  Civ.  277,  holding  exemption  frotai  liability  for  loss  on  con-* 
necting  line,  invalid;  International  etc.  R.  R.  Co.  v.  Qarrett,  5  Tex.  Civ. 
App.  542,  24  S.  W.  355,  holding  jury  must  determine  whether  require- 
ment of  notice  of  damage  to  be  given  within  one  day,  is  ^reasonable ; 
Missouri  etc.  R.  R.  Co.  v.  Carter,  9  Tex.  Civ.  App.  685,  695,  29  S.  W. 
568,  573,  holding  stipulations  in  contract  for  carrying  stock,  requiring 
statements  of  condition  of  stock  to  each  conductor,  and  limiting  time 
of  making  claim,  invalid;  Gillis  v.  Western  Union  Tel.  Co.,  61  Vt.  465, 
15  Am.  St.  Bep.  919,  4  L.  B.  A.  615,  17  Atl.  737,  holding  stipulation 
limiting  liability,  unless  message  is  "repeated,"  void;  dissenting  opinion 
in  Zouch  v.  Chesapeake  etc.  R.  R.  Co.,  36  W.  Va.  642,  17  L.  B.  A.  123, 
15  S.  E.  192,  majority  holding  limitation  of  liability,  valid  in  absence 
of  gross  negligence;  Teal  v.  Walker,  111  U.  S.  252,  28  L.  Ed.  419,  4 
Sup.  Ct.  425,  holding  contract  for  conveyance  of  mortgaged  property, 
after  default,  without  foreclosure,  void;  Darrall  v.  Southern  Pacific 
R.  R.  Co.,  47  La.  Ann.  1461,  17  South.  887,  holding  railroad  liable  for 
loss  of  barge  by  contact  with  bridge  piling. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Beals,  56  Neb.  418,  hold- 
ing telegraph  company  liable  for  mistake,  notwithstanding  its  stipu- 
lation. 

Carrier's   contract   effect   of  words   "notices,"   **railway  tickets,'' 
"baggage  checks,"  etc.    Note,  5  Am.  St.  Rep.  726. 

Common  carriers  power  to  limit  liability.    Notes,  82  Am.  Dec.  499, 
501,  502,  50  Am.  Dec.  666. 

Common  carriers,  how  far  may  limit  their  liability  by  noticei  or 
contract.    Note,  45  Am.  Dec.  789. 

Common  carrier's  power  to  limit  liability  by  express  agreement. 
Note,  62  Am.  Dec  ISO. 

Contract  excepting  carrier  from  liability  for  loss  of  specified  kind. 
Note,  67  Am.  Dec  550. 

Limitation  of  common-law  liability  of  common  carrier  by  general 
notice.    Note,  79  Am.  Dec.  57. 

Exemption  of  passenger  carrier  from  liability  by  contract.    Note, 
82  Am.  Dec.  291,  295. 

Power  of  carriers  to  limit  common-law  liability  by  contract.    Note, 
82  Am.  Dec.  379. 

Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am.  St. 
Rep.  99. 

Power  of  common  carrier  to  limit  his    conmion-law    liability  by 
special  contract.    Note,  92  Am.  Dec.  89. 
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Validity  and  stipulation  in  pass  limiting  carrier's  liability.    Note, 
87  L.  B.  A.  (N.  S.)  847,  251. 

Exemption  of  carrier  from  liability  for  negligence  by  exceptions 

contained  in  bill  of  lading.    Note,  4  E.  B.  0.  696. 

•  

Special  limitations  of  liability  of  carrier.    Note,  5  E.  B.  0.  847. 

Oommoa  carcier  of  goods  or  passengers  cannot  exempt  liimself  ftom 
rs^ponslbUity  for  the  negligence  of  bimself  or  his  servants. 

Approved  in  Paul  v.  Pennsylvania  R.  R.  Co.,  70  N.  J.  L.  445,  57  Atl. 
140,  and  Normile  v.  Oregon  Nav.  Co.,  41  Or.  185,  69  Pac.  931,  both 
following  role;  Knott  v.  Botany  Worsted  Mills,  179  I|.  S.  71,  45  L.  Ed. 
9d»  21  Sup.  Ct.  31,  holding  nnder  Harter  act  vessel  liable  for  damage 
to  wool  stowed  on  forward  side  of  temporary  bulkhead  by  drainage  from 
sugar  stowed  aft  of  bulkhead  when  it  results  from  negligence  in  stowing 
cargo,  notwithstanding  stipulation  in  bill  of  lading;  Baltimore  ft  Ohio 
etc.  Ry.  Co.  v.  Voigt,  176  U.  S.  514,  44  L.  Ed.  568,  20  Sap.  Ct  390,  hold- 
ing express  messenger  hot  passenger  within  rule  denying  carrier's  right 
to  limit  liability  for  negligence;  The  Oregon,  133  Fed.  630,  68  C.  C.  A. 
603,  applying  rule  to  stipulation  of  ticket  exempting  carrier  from  lia- 
bility for  own  or  agent's  negligence,  provided  it  has  used  due  diligence 
to  make  vessel  seaworthy;  Saunders  v.  Southern  Ry.  Co.,  128  Fed.  19, 
23,  62  C.  C.  A.  523,  holding  contract  releasing  carrier  from  liability 
"for  loss  or  damage  to  baggage,"  does  not  in  terms  release  it  from 
liability  for  negligence;  Doyle  v.  Baltimore  etc.  R.  R.  Co.,  126  Fed.  842, 
holding  common  carrier  cannot  limit  its  liability  for  goo^  lost  in  ship- 
ment through  its  negligence  by  any  regulation  or  any  provision  printed 
on  back  or  stamped  across  face  of  bill  of  lading,  unless  same  is  agreed 
upon  by  shipper  or  distinctly  brought  to  his  attention;  Central  Ry.  Co. 
V.  Lippman,  110  Ga.  678,  36  S.  £.  208,  holding  void  stipulation  for 
exemption  from  liability  for  negligence  causing  injury  to  passenger 
on  freight  train;  Myers  v.  Winona  etc.  Ry.  Co.,  51  Ind.  App.  579,  580, 
582,  98  N.  E.  130,  131,  holding  pass  issued  to  one  building  factory 
alongside  carrier's  right  of  way  could  not  release  company  f^m  lia- 
bility; Nelson  v.  Great  Northern  Ry.  Co.,  ^8  Mont.  323,  72  Pac.  650, 
holding  under  code,  common  carrier  cannot  limit  liability  for  delay 
in  transportation  arising  from  its  negligence  or  that  of  its  servants; 
Johnston  v.  Fargo,  184  N<  T.  384,  77  N.  E.  390,  agreement  between 
express  company  and  an  employee  relieving  company  from  liability  for 
injuries  caused  through  its  negligence  is  void;  McNeill  v.  Duriiam  etc. 
Ry.  Co.,  135*  N.  C.  702,  703,  704,  67  L-  B.  A.  227,  47  S.  E.  772,  773,  hold- 
ing railroad  liable  for  injuries  to  one  riding  on  pass  though  pass  was 
▼oid ;  Sprigg  v.  Rutland  R.  R.  Co.,  77  Vt.  356,  357,  358,  60  Atl.  146,  147, 
applying  rule  to  contiract  exempting  carrier  from  liability  for  injuries 
to  caretaker  of  cattle;  Chesapeake  etc.  Ry.  Co.  v.  Beasley,  104  Va. 
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792,  3  L.  B.  A.  (N.  S.)  183,  52  S.  E.  567,  under  Code  1887,  §  1296,  con- 
tract limiting  carrier's  liability  is  void ;  Shannon  v.  Chesapeake  etc.  Ry. 
Co.,  104  Va.  649,  52  S.  E.  377,  holding  railroad  Uable  for  injuries  to 
express  messenger;  Norfolk  etc.  Ry.  Co.  v.  Tanner,  100  Va.  384,  389, 
390,  392,  41  S.  E.  722,  724,  725,  and  Farmers'  Loan  etc.  Co.  v.  Baltimore 
etc.  Ry.  Co.,  102  Fed.  18,  both  holding  carrier  liable  for  injury  to  pas- 
senger traveling  on  pass  by  which  he  assumed  all  risk  of  accident  caused 
by  negligence  or  otherwise,  where  injury  resulted  from  employee's  negli- 
gence; Bosley  v.  Baltimore  etc.  R.  R.  Co.,  54  W.  Va.  579,  66  L.  R.  A. 
871,  46  S.  E.  619,  contract  limiting  liability  of  carrier  of  stock  to 
amount  expended  by  owner  for  food  and  water  in  event  of  delay  through 
carrier's  n^ligence  does  not  exempt  carrier  from  liability  for  damage 
caused  by  its  negligence;  Southern  Express  Co.  v.  Caldwell,  21  Wall.  268, 
22  L.  Ed.  558,  holding  carrier  not  liable  where  claim  was  not  presented 
within  prescribed  time;  Ogdensbuig  etc.  R.  R.  Co.  v.  Pratt,  22  Wall. 
134,  22  L.  Ed.  831,  allowing  damages  for  negligent  loss  of  horses  on 
connecting  line;  Bank  of  Kentucky  Co.  v.  Adams  Express  Co.,  93  U.  S. 
181,  183,  23  L.  Ed.  876,  876,  holding  defendant  Uable  for  loss  through 
fire  caused  by  negligence  of  railroad  (reversing  s.  c,  1  Flipp.  250,  Fed. 
Cas.  889) ;  Grand  Trunk  etc.  Ry.  Co.  v.  Stevens,  95  U.  S.  660,  24  L.  Ed. 
636,  and  Williams  v.  Oregon  Short  Line,  18  Utah,  221,  222,  54  Pac.  994, 
both  allowing  damages  'for  negligent  injury  to  party  traveling  on  a 
"pass" ;  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  338,  28  L.  Ed.  720, 

5  Sup.  Ct.  154,  limiting  recovery  for  loss  of  horses  to  valuation  in  con- 
tract ;  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co.,  117  U.  S.  322,  29  L.  Ed.  879, 

6  Sup.-Ct.  754,  refusing  recovery  to  insurer,  paying  loss  occasioned  by 
carrier's  negligence,  under  contract  (afi&rming  s.  c,  10  Biss.  29,  Fed.  Cas. 
11,112) ;  Liverpool  etc.  Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  441, 
32  L.  Ed.  792,  9  Sup.  Ct.  472,  holding  carrier  liable ;  Primrose  v.  West- 
ern Union  Tel.  Co.,  154  U.  S.  15,  38  L.  Ed.  890,  14  Sup.  Ct.  1101,  hold- 
ing defendant  not  liable  for  mistake  in  "unrepeated"  message,  under 
contract;  Compania  de  Navigacion  La  Flecha  v.  Brauer,  168  U.  S.  117, 
42  L;  Ed.  405,  18  Sup.  Ct.  15,  holding  ship  owners  liable  for  negligent 
loss  of  cattle ;  Chicago  etc.  R.  R.  Co.  v.  Solan,  169  U.  S.  135,  42  L.  Ed. 
691,  18  Sup.  Ct.  290,  allowing  damages  for  injuries  to  drover  traveling 
with  cattle ;  The  Invincible,  3  Sawy.  180,  Fed.  Cas.  7056,  and  The  Colon, 
9  Ben.  356,  Fed.  Cas.  2023,  both  holding  ship  owner  liable  for  loss 
through  negligent  stowage  of  wine;  The  Isabella,  8  Ben.  143,  Fed.  Cas. 
7099,  allowing  damages  for  negligently  exposing  coffee  to  damage  by 
rats;  Doigan  v.  Western  Union  Tel.  Co.,  7  Fed.  Cas.  922,  holding  de- 
fendant liable  for  negligent  delay  of  message;  Unnevehr  v.  Steamship 
Hindoo,  1  Fed.  628,  holding  carrier  liable  for  goods  stolen  after  un- 
loading, in  excess  of  contract  limitation  of  liability;  Muser  v.  American 
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Express  Co.,  17  Blatchf.  414, 1  Fed.  383,  holding  express  company  liable- 
for  loss  by  fire  through  negligence  of  railroad;  The  James  Jackson,  9 
Fed.  616,  holding  towboat  liable  for  negligent  loss  of  tow  throngh  fire; 
The  Hadji,  16  Fed.  864,  holding  steamship  liable  for  damage  to  goods, 
through  negligent  leakage  of  vessel;  The  Hadji,  18  Fed.  461,  limiting 
recovery  under  contract  to  invoice  value;  s.  c,  22  Blatchf.  236,  20  Fed. 
876,  affirmed;  The  Montana,  17  Fed.  379,  holding  steamship  liable  for 
loss  through  negligent  stranding;  8.  c,  22  Blatchf.  395,  22  Fed.  726, 
affirming  judgment;  Rintoul  v.  New  York  Central  etc.  R.  R.  Co.,  21 
Blatchf.  441,  17  Fed.  907,  holding  carrier  liable  for  loss  through  negli- 
gent collision;  The  Saratoga,  20  Fed.  870,  holding  carrier  liable  for 
theft  of  gold,  preventable  by  exercise  of  reasonable  care ;  The  Boskenna 
Bay,  22  Fed.  665,  and  The  Surrey,'  26  Fed.  795,  both  holding  ship  liable 
for  loss  of  fruit  by  unloading  in  cold  weather  without  notice  to  con- 
signee ;  Abraham  v.  Western  Union  Tel.  Co.,  11  Sawy.  32,  23  Fed.  318, 
Western  Union  Tel.  Co.  v.  Griswold,  37  Ohio  St.  313,  41  Am.  Rep.  605, 
and  Wertz  v.  Western  Union  Tel.  Co.,  7  Utah,  450,  IS  L.  R.  A.  512.  27 
Pac.  172,  holding  defendant  liable  for  mistake  in  transmitting  message; 
Eells  V.  St.  Louis  etc.  R.  R.  Co.,  52  Fed.  907,  allowing  damages  greater 
than  contract  limitation  for  negligent  loss  of  horse;  The  Guildhall,  58 
Fed.  799,  holding  ship  owner  liable  for  damage  to  goods  through  n^li- 
gence,  after  collision ;  The  Energia,  66  Fed.  607, 13  C.  C.  A.  653,  holding 
ship  liable  for  damage  to  cargo  by  negligent  collision;  Delaware  etc. 
R.  R.  Co.  V.  Ashley,  67  Fed.  212,  14  C.  C.  A.  368,  holding  railroad  liable 
for  n^ligent  injury  to  attendant  traveling  with  poultry;  The  Glen- 
mavis,  69  Fed.  478,  holding  vessel  liable  for  negligent  injury  to  cargo 
through  leakage;  Central  Trust  Co.  v.  East  Tennessee  etc.  R.  R.  Co., 
70  Fed.  767,  holding  carrier  liable  for  loss  by  fire,  of  goods  negli- 
gently delayed  in  delivery;  Voight  v.  Baltimore  etc.  R.  R.  Co.,  79  Fed. 
563,  and  Chamberlain  v.  Pierson,  87  Fed.  426,  31  C.  C.  A.  157,  holding 
railroad  liable  for  negligent  injury  to  express  messenger;  Moses  v. 
Hamburg- American  Packet  Co.,  88  Fed.  330,  holding  carrier  liable  for 
negligent  injury  beyond  amount  limited  in  ticket;  South  Carolina  etc. 
R.  R.  Co.  V.  Carolina  etc.  R.  R.  Co.,  93  Fed.  558,  561,  35  C.  C.  A.  423, 
holding  railroad  operating  contract  exempting  from  liability  for  loss  or 
injury,  valid,  except  as  to  negligence;  South  etc.  R.  R.  Co.  v.  Heinlein, 
52  Ala.  612,  28  Am.  Rep.  584,  allowing  fixed  valuation  as  damages  for 
negligent  loss  of  cattle;  Alabama  etc.  R.  R.  Co.  v.  Little,  71  Ala.  614, 
allowing  damages  for  negligent  loss  for  full  value  of  goods,  notwith- 
standing contract  limitation;  St.  Louis  etc.  R.  R.  Co.  v.  Lesser,  46  Ark. 
240,  and  Alair  v.  Northern  etc.  R.  R.  Co.,  53  Minn.  165,  39  Am.  St.  Bep. 
590,  19  L.  B.  A.  766,  54  N.  W.  1073,  both  holding  railroad  liable  for 
negligent  injury  to  horses  according  to  contract  valuation;  Little  Rock 
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etc.  R.  R.  Co.  V.  Eubanka,  48  Ark.  465,  8  Am.  St.  Rep.  247,  3  S.  W.  809, 
holding  contract  exempting  railroad  from  liability  to  employees,  ^alid 
in  absc^nce  of  negligence;  Pierce  v.  Southern  Pacific  Co.,  120  Cal.  165, 
40  Ik  R.  A.  853,  47  Pae.  876,  holding  railroad  liable  for  freezing  of 
orange  trees  negligently  shipped  over  northern  route;  Merchants'  etc. 
Transp.  Co.  v.  Comf  orth,  3  Colo.  283,  25  Am.  Rep.  758,  holding  railroad 
liable  for  injury  to  fruit,  through  negligent  shipment;  Welch  ▼.  Boston 
etc  R.  R.  Co.,  41  Conn.  343,  holding  railroad  liable  for  negligent  injury 
to  horse  in  transportation;  Camp  v.  Hartford  etc.  Steamboat  Co.,  43 
Conn.  340,  holding  stipulation  exempting  carrier  from  responsibility, 
except  for  negligence,  valid;  Gait  v.  Adams  Express  Co.,  McAr.  ft  M. 
124,  48  Am.  Rep.  747,  United  States  Express  Co.  v.  Backman,  28  Ohio 
St.  150,  both  holding  carrier  liable  for  full  value  of  goods  negligently 
lost,  notwithstanding  contract  limitation;  Hartwell  v.  Northern  Pacific 
Express  Co.,  5  Dak.  473,  3  L.  R.  A.  848,  41  N.  W.  735,  holding  carrier 
liable  for  negligent  loss  of  trunk;  Western  etc.  R.  R.  Co.  v.  Bishop, 
50  Ga.  472,  holding  contract  exempting  railroad  from  liability  for  injury 
to  employee,  valid  in  absence  of  negligence;  Ohio  etc.  R.  R.  Co.  v. 
Selby,  47  Ind.  487,  17  Am.  Rep.  726,  Louisville  etc.  R.  R.  Co,  v.  Bell, 
100  Ky.  211,  38  S.  W.  5,  and  Louisville  etc.  R.  R.  Co.  v.  Faylor,  126  Ind. 
130,  25  N.  E.  870,  allowing  damages  for  negligent  injury  to  drover 
traveling  with  cattle;  Rosenfeld  v.  Peoria  etc.  R.  R.  Co.,  103  Ind.  123, 
58  Am.  Rep.  501,  2  N.  E.  346,  and  Black  v.  Goodrich  Transportation  Co., 
55  Wis.  322,  42  Am.  Rep.  714,  13  N.  W.  246,  both  holding  railroad 
liable  for  f uH  value  of  whisky  lost ;  Terre  Haute  etc.  R.  R.  Co.  v.  Sher- 
wood, 132  Ind.  142,  82  Am.  St.  Rep.  250,  17  L.  R.  A.  345,  31  N.  E.  786, 
holding  railroad  liable  for  negligent  loss  of  horses;  Louisville  etc.  R.  R. 
Co.  V.  Nicholai,  4  Ind.  App.  124,  51  Am.  St.  R^.  210,  30  N.  E.  426,  hold- 
ing railroad  liable  for  negligent  loss  of  baggage  in  excess  of  contract 
limitation;  Rose  v.  Dee  Moines  etc.  R.  R.  Co.,  39  Iowa,  249,  Gulf  C 
etc.  R.  R.  Co.  V.  McGown,  66  Tex.  648,  and  Annas  v.  Milwaukee  etc. 
R.  R.  Co.,  67  Wis.  64,  65,  30  N.  W.  286,  aU  holding  railroad  liable  for 
negligent  killing  of  passenger,  traveling  on  a  pass,  exempting  from  all 
liability;  Hudson  v.  Northern  Pacific  R.  R.  Co.,  92  Iowa,  237,  54  Am. 
St.  Rep.  555,  60  N.  W.  610,  holding  railroad  liable  for  negligent  delay 
in  transportation  of  cattle;  Kansas  City  etc.  R.  R.  Co.  v.  Simpson,  30 
Kan.  650,  46  Am.  Rep.  105,  2  Pac.  825,  Louisville  etc.  R.  R.  Co.  v.  Wynn, 
88  Tenn.  326,  14  S.  W.  312,  and  Abrams  v.  Milwaukee  etc.  R.  R.  Co., 
87  Wis.  491,  41  Am.  St.  Rep.  58,  58  N.  W.  782,  all  holding  railroad 
liable  for  negligent  injury  to  horses,  in  excess  of  contract  limitation; 
Maxwell  v.  Southern  Pacific  R.  R.  Co.,  48  La.  Ann.  402,  19  South.  294, 
holding  railroad  liable  f<»r  negligent  loss  of  cotton  by  fire;  Willis  v. 
Grand  Trunk  R.  R.,  62  Me.  489,  holding  railroad  liable  for  negligent 
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loss  of  grain ;  Little  v.  Boston  etc.  R.  R.,  66  Me.  241,  holding  railroad 
liable  to  express  company  for  negligent  loss  of  package;  American 
Casualty  Ins.  Co.'s  Case,  82  Md.  676,  88  L.  R.  A.  116,  34  Atl.  786,  and 
Trenton  etc.  R.  R.  Co.  v.  Guarantors'  Indemnity  Liability  Co.,  60 
N.  J.  L.  260,  44  L.  R.  A.  214,  37  Atl.  610/  both  holding  policies  insuring 
carriers  against  all  liability  for  damages,  valid;  Doyle  v.  Fitchburg 
R.  R.  Co.,  166  Mass.  497,  66  Am.  St.  Rep.  421,  33  L.  R.  A.  846,  44  N.  E. 
612,  holding  railroad  liable  for  negligent  killing  of  employee  traveling 
on  free  ticket;  Cox  v.  Central  Vermont  R.  R.  Co.,  170  Mass.  136,  49 
N.  E.  100,  holding  railroad  liable  for  loss  of  grain  in  its  elevator 
through  negligent  fire;  Jacobus  v.  St.  Paul  etc.  R.  R.  Co.,  20  Minn.  130, 
18  Am.  Rep.  363,  applying  rule  to  passenger  traveling  on  a  pass; 
Moulton  V.  St.  Paul  etc.  R.  R.  Co.,  31  Minn.  88,  47  Am.  Rep.  783,  16 
N.  W;  498,  Chicago  etc.  R.  R.  Co.  v.  Witty,  32  Neb.  283,  29  Am.  St.  Rep. 
441,  49  N.  W.  186,  and  Oxley  v.  St.  Louis  etc.  R.  R  Co.,  66  Mo.  633, 
all  holding  railroad  liable  for  negligent  loss  of  horses;  Carroll  t.  Mis- 
souri Pacific  R.  R.  Co.,  88  Mo.  246,  67  Am.  Rep.  386,  Missouri  Pacific 
R.  R.  Co.  T.  Ivy,  71  Tex.  414,  10  Am.  St.  Rep.  762,  9  S.  W.  349,  and 
Saunders  t.  Southern  Pacific  Co.,  13  Utah,  284,  44  Pac.  934,  all  holding 
railroad  liable  for  negligent  killing  of  drover  traveling  with  cattle; 
Witting  V.  St.  Louis  etc.  R.  R.  Co.,  101  Mo*.  640,  20  Am.  St.  Rep.  642, 
10  L.  R.  A.  606,  14  S.  W.  746,  holding  .railroad  liable  for  negligent 
breakage  of  goods,  notwithstanding  contract  exemption;  Atchison  etc. 
R.  R.  Co.  V.  Lawler,  40  Neb.  376,  68  N.  W.  976,  and  Willock  v.  Penn- 
sylvania R.  R.  Co.,  166  Pa.  St.  190,  46  Am.  St.  Bap.  678,  27  L.  R.  A.  280, 
30  Atl.  949,  both  holding  railroad  liable  for  negligent  loss  of  goods; 
Union  Express  Co.  v.  Graham,  26  Ohio  St.  698,  holding  carrier  liable  for 
break'age  of  goods  in  absence  of  evidence  of  negligence;  Western  Union^ 
Tel.  Co.  v.  Longwill,  6  N.  M.  318,  21  Pac.  341,  holding  telegraph  com- 
pany liable  for  nondelivery  of  message;  Coward  v.  East  Tennessee  etc. 
R.  R.  Co.,  16  Lea,  229,  67  Am.  Rep.  229,  holding  railroad  liable  for 
robbery  of  baggage  on  connecting  line;  Merchants'  etc.  Transp.  Co.  v. 
Bloch,  86  Tenn.  397,  407,  6  Am.  St.  R^.  860,  866,  6  S.  W.  883,  886, 
holding  express  company  cannot  stipulate  against  liability  for  negli- 
gence of  railroads  carrying  for  it ;  Bird  v.  Southern  R.  R.  Co.,  99  Tenn. 
727,  63  Am.  St  Rep.  860,  42  S.  W.  463,  holding  railroad  liable  for  negli- 
gent delay  in  shipment  of  goods ;  Missouri  Pacific  R.  R.  Co.  t.  Harris,  1 
Tex.  App.  Civ.  732,  holding  failure  to  give  notice  of  damage,  as  re- 
quired by  contract,  will  bar  recovery;  Gulf  C.  etc.  R.  R.  Co.  v.  Vaughn, 
4  Tex.  App.  Civ.  277,  holding  exemption  from  liability  for  loss  on  con- 
necting line  invalid;  Receivers  of  R.  R.  Co.  v.  Armstrong,  4  Tex.  Civ. 
App.  150,  23  S.  W.  237,  refusing  recovery  for  injury  to  drover,  er- 
roneously acting  on  advice  of  brakeman;  Galveston  etc.  R.  R.  Co.  v. 
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Parsley,  6  Tex.  Civ.  App.  156,  25  S.  W.  j67,  awarding  damages  for  n^li- 
gent  killing  of  soldier  on  special  train;  Gulf  etc.  R.  R.  Co.  v.  Eddins, 
7  Tex.  Civ.  App,  121,  26  S.  W.  162,  holding  railroad  liable  for  escape 
of  horses  through  negligence;  Gillis  v.  Western  Union  Tel.  Co.,  61  Vt. 
465,  15  Am.  St.  Rep.  919,  4  L.  B.  A.  615,  17  Atl.  737,  holding  stipulation 
limiting  liability  of  "unrepeated"  messages,  void  in  case  of  negligence; 
Virginia  etc.  R.  R.  Co.  v.  Sayers,  26  Gratt.  339,  345,  and  Maslin  v. 
Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  203,  36  Am.  Rep.  757,  both  holding 
railroad  liable  for  negligent  loss  of  cattle;  Davis  v.  Chicago  etc.  R.  R. 
Co.,  93  Wis.  480,  481,  57  Am.  St.  Bep.  938,  989,  88  L.  B.  A.  657,  658, 
67  N.  W.  18,  19,  approving  rule  but  refusing  recovery  where  it  does  not 
appear  that  defendant's  negligence  was  the  proximate  cause  of  injuries ;  ' 
Abrams  v.  Milwaukee  etc.  Ry.  Co.,  87  Wis.  493,  41  Am.  St.  Bep.  59, 
58  N,  W.  783,  and  Cleveland  etc.  R.  R.  Co.  v.  Heath,  22  Ind.  App.  54, 
53  N.  E.  200,  railroad  held  liable  for  negligence  in  forwarding  cattle; 
dissenting  opinion  in  Constable  v.  National  Steamship  Co.,  154  U.  S. 
101,  SS  L.  Ed,  923,  14  Sup.  Ct.  1081,  majority  holding  carrier  not  liable 
for  loss  by  fire,  after  unloading,  under  contract;  Pacific  Express  Co.  v. 
Foley,  46  Kan.  476,  12  L.  B.  A.  806,  26  Pac.  672,  majority  holding  con- 
tract provision  limiting  liability  to  certain  amount,  if  true  value 
is  not  stated,  valid;  Piednfont  Mfg»  Co.  v.  Columbia  etc.  R.  R.  Co.,  19 
S.  C.  383,  majority  holding  exemption  of  railroad  from  liability  for  loss 
on  connecting  line  valid ;  dissenting  opinion  in  Zoueh  v.  Chesapeake  etc. 
R.  R.  Co.,  36  W.  Va.  542,  17  L.  B.  A.  123,  15  S.  E.  192,  majority  holding 
limitation  of  liability,  valid  in  absence  of  gross  negligence;  Constable 
V.  National  Steamship  Co.,  154  U.  S.  67,  88  L.  Ed.  912,  14  Sup.  Ct.  1069, 
holding  defendant  not  liable  for  loss  by  fire,  after  unloading,  under 
contract;  Darrall  v.  Southern  Pacific  R.  R.  Co.,  47  La.  Ann.  1461,  17 
South.  887,  holding  railroad  liable  for  loss  of  barge  by  contact  with 
bridge  piling;  Hey  ward  v.  Boston  «tc.  R.  R.  Co.,  169  Mass.  469,  48  N.  E. 
773,  holding  passenger  on  freight  train  cannot  recover  for  injury,  in 
absence  of  negligence;  Cherry  v.  Chicago  etc.  R.  R.  Co.,  191  Mo.  517, 
109  Am.  St.  Bep.  830,  2  L.  B.  A.  (N.  S.)  695,  90  S.  W.  389,  and  Meuer 
V.  Chicago,  M.  etc.  Ry.  Co.,  11  S.  D.  100,  74  Am.  St.  Bep.  776,  75  N.  W. 
824,  both  arguendo. 

Distinguished  in  Duncan  v.  Maine  Gent.  R.  Co.,  113  Fed.  510,  hold- 
ing passenger  traveling  on  pass  which  stipulates  against  damage  for 
injuries  caused  by  n^ligence  cannot  recover  when  injuries  caused  by 
negligence  of  carrier's  servants;  Jennings  v.  Smith,  106  Fed.  141,  45 
C.  C.  A.  249,  upholding  stipulation  limiting  liability,  valuation  of  goods 
shipped  in  consideration  of  reduced  rate;  Payne  v.  Terre  Haute  etc. 
R.  R.  Co.,  157  Ind.  617,  62  N.  E.  473,  holding  passenger  traveling  on 
pass  which  stipulates  against  liability  for  injuries  caused  by  carrier's 
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n^ligenee  cannot  recover  when  injuries  caused  by  such  negligence; 
Hartford  Fire  Ins.  Co,  v.  Chicago  etc.  R.  R.  Co.,  70  Fed.  204,  207^  30 
L.  Bh  a.  198,  200,  17  C.  C.  A.  62,  holding  provision  in  lease,  exempting 
railroad  from  liability  for  loss  by  fire,  even  through  negligence,  valid; 
Griswold  v.  New  York  etc.  R.  R.  Co.,  63  Conn.  386,  55  Am.  Rep.  118, 
4  Atl.  263,  refusing  recovery  for  negligent  killing  of  peddler,  traveling 
on  a  pass,  exempting  railroad  from  all  liability;  Louisville  etc.  R.  R. 
Co.  y.  Keef  er,  146  Ind.  33,  58  Am.  St.  Rep.  356,  38  L.  R.  A.  96,  44  N.  E. 
800,  and  Bates  v.  Old  Colony  R.  R.  Co.,  147  Mass.  266,  17  N.  E.  639, 
both  holding  contract  exempting  railroad  from  liability  for  injury  to 
express  messenger,  even  though  negligent,  valid;  Ballon  ▼.  Earle,  17 
R.  I.  448,  33  Am.  St.  Rep.  888,  14  L.  R.  A.  437,  22  Atl.  1115,  Pacific 
Express  Co.  v.  Foley,  46  Kan.  461,  470,  26  Am.  St.  Rep.  109,  118,  12 
L.  R.  A.  801,  805,  26  Pac.  667,  670,  and  Durgin  v.  American  Express 
Co.,  66  N.  H.  279,  9  L.  R.  A.  455,  20  Atl.  330,  all  holding  contract  pro- 
vision limiting  liability  to  certain  amount,  if  true  value  is  not  stated, 
valid;  Rogers  v.  Kennebec  Steamboat  Co.,  86  Me.  273,  25  L.  R.  A.  498, 
29  Atl.  1073,  Muldoon  v.  Seattle  City  R.  R.  Co.,  7  Wash.  529,  38  Anu 
St  Rep.  902,  22  L.  R.  A.  797,  35  Pac.  423,  and  Quimby  v.  Boston  etc. 
R.  R.  Co.,  150  Mass.  368,  5  L.  R.  A.  848,  23  N.  E.  205,  all  holding  carrier 
not  liable  for  injury  to  passenger  traveling  on  a  pass,  exempting  from 
liability;  Piedmont  Mfg.  Co.  v.  Columbia  etc.  R.  R.  Co.,  19  S.  C.  370, 
holding  exemption  from  liability  for  loss  on  connecting  line,  valid; 
American  Ins.  Co.  v.  Chicago  etc.  R.  R.  Co.,  74  Mo.  App.  100,  holding 
lease  of  grain  elevator  by  railroad,  exempting  it  from  liability  for  fire, 
valid;  Mener  v.  Chicago  etc.  R.  R.  Co.,  5  S.  D.  575,  49  Am.  St.  Rep.  901, 
59  N.  W.  947,  holding  contract  exempting  railroad  from  liability,  valid 
as  long  as  injury  was  not  caused  by  gross  negligence;  Richmond  etc. 
R.  R.  Co.  V.  Payne,  86  Va.  484,  6  L.  R.  A.  862,  10  S.  E.  750,  holding 
contract  limiting  liability  for  loss  of  horses  in  transportation  valid; 
Kansas  etc.  R.  R.  Co.  v.  Southern  Ry.  News  Co.,  151  Mo.  385,  45  L.  R.  A. 
884,  52  S.  W.  207,  upholding  agreement  of  news  company  to  indemnify 
railroad  against  injury  to -former's  employees. 

Common  carrier's  contract  for  exemption  from  negligence.  Note, 
10  Am.  Rep.  96. 

Stipulations  which  railroad  company  may  not  extort  from  ship- 
pers, and  effect  of  such  stipulations  if  extorted.  Note,  13  Am. 
St.  Rep.  78SL 

Liability  of  carriers  of  passengers  as  affected  by  contract.  Note, 
43  Am.  Dec.  367. 

limitation  of  liability  by  common  carrier  for  negligence.    Note, 
55  Am.  Dec.  485. 
viii— « 
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Right  of  carrier  to  exempt  himself  from  responsibility  for  negli- 
gence.   Note,  88  Am.  Dec.  887. 

Liability  of  a  railroad  company  for  injuries  or  losses  arising  from 
the  operation  of  cars  not  owned  by  it.  Note,  ISO  Am.  St.  Bep. 
84,  35. 

Validity  of  contract  stipulation  limiting  liability  of  carrier  for 
injuries  resulting  to  animals  from  their  natural  propensities. 
Note,  Ann.  Gafl.  1913D,  974. 

Assuming  risk  of  gross  negligence  contract  with  carrier.  Note, 
1  L.  R.  A.  (N.  8.)  675. 

Common  carrier  is  liable  for  negligent  injury  to  drover  traveling  with 
Ids  cattle,  under  a  general  contract  exempting  carrier  from  all  responsibility. 
Approved  in  Baltimore  &  Ohio  etc.  Ry.  Co.  v.  Voigt,  176  U.  S.  505, 
44  L.  Ed.  564,  20  Sup.  Ct.  387,  holding  express  messenger  not  passenger 
within  rule  prohibiting  carrier  from  limiting  liability  for  negligence; 
Whitney  v.  New  York  etc.  R.  R.  Co.,  102  Fed.  854,  855,  856,  50  L.  R.  A. 
615,  43  C.  C.  A.  19,  holding  railroad  employee  changing  from  one  em- 
ployment to  another  and  stipulating  for  free  transportation  for  his 
own  convenience  is  passenger  within  rule  prohibiting  limitation  of  lia- 
bility for  negligence;  Buckley  v.  Bangor  etc.  R.  Co.,  113  Me.  168,  170, 
172,  L.  R.  A.  1916A,  617,  93  Atl.  67-69,  holding  railroad  Uable  for  in- 
juries sustained  by  caretaker  accompanying  carload  of  potatoes;  St. 
Louis  etc.  R.  Co.  v.  Kerns,  41  Okl.  174,  136  Pac.  172,  holding  carrier 
liable  for  injury  sustained  by  caretaker  of  cattle;  Chicago  etc.  R.  R. 
Co.  V.  Solan,  169  U.  S.  135,  42  L.  Ed.  691,  18  Sup.  Ct.  290,  and  Fitch- 
burg  R.  R.  Co.  V.  Nichols,  85  Fed.  948,  29  C.  C.  A.  500,  both  applying 
rule. 

Care  required  of  bankers  acting  as  agents  or  bailees.  Note,  38  Am. 
St  Rep.  782. 

Validity  and  effect  of  agreement  limiting  liability  of  master  to  ser- 
vant  for  future  negligence.    Note,  6  Ann.  Gas.  8. 

Miscellaneous.  Cited  incidentally  in  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.,  139  U.  S.  51,  35  L.  Ed.  66,  11  Sup.  Ct.  485,  Bank  of 
Kentucky  v.  Adams  Exp.  Co.,  1  Flipp.  250,  Fed.  Cas.  889,  and  Pingree 
V.  Mutual  Gas  Co.,  107  Mich.  158,  65  N.  W.  7,  incidentally;  In  re 
Werner,  5  Dill.  121,  Fed.  Cas.  17,416,  erroneously. 

17  WalL  384-398,  21  L.  Ed.  644,  8TITT  v.  HniDEKOPER& 

A  witness  who  testifies  to  an  afllrmatlve  is  to  be  preferred  to  one  who 
testifies  to  a  negative. 

Approved  in  The  Dorchester,  163  Fed.  782,  holding  negative  testimony 
made  after  investigation  after  wreck  that  lights  were  not  properly  set  is 
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of  BO  eonaeqnenoe  against  positive  evidenee  of  owners;  Rich  y.  Chicago 
ete.  Ry.  Co.,  149  Fed.  83,  78  C:  C.  A.  663,  in  action  for  death  at  crossing 
where  ei^neer  and  fireman  testified  hell  was  ringing,  testimony  of 
others  that  they  did  not  hear  hell  does  not  warrant  finding  of  negli- 
gence; The  Fin  MacCool,  147  Fed.  127,  77  C.  C.  A.  349,  applying  rule 
where  master  and  crew  of  sunken  ^edge  testified  to  placing  lights 
thereon  and  that  they  were  huming  immediately  preceding  collision; 
Baltimore  etc.  R.  Co.  v.  Baldwin,  144  Fed.  56,  75  C.  C.  A.  211,  where 
foreman  of  track  crew  and  others  testified  to  warning  of  approach  of 
oigine,  testimony  of  others  that  they  did  not  hear  warning  creates  no 
eonflict;  Chicago  etc.  R.  Co.  ▼.  Andrews,  130  Fed.  70,  64  C.  C.  A.  399, 
appl3dng  rule  where  in  action  for  injuries  at  railroad  crossing  many 
witnesses  testified  to  hearing  signals  and  saw  train  approaching;  Paauhau 
Sugar  Plantation  Co.  ▼.  Palapala,  127  Fed.  925,  62  C.  C.  A.  552,  apply- 
ing rule  in  admiralty  suit  in  personam  for  injuries  to  seaman  hy  being 
struck  hy  load  of  sug^  lowered  into  boat  by  crane;  The  Richmond, 
114  Fed.  211,  holding  failure  of  officers  of  one  of  two  colliding  vessels 
to  see  light  on  other  does  not  outweigh  positive  testimony  of  officers 
of  other  vessel  that  lights  were  properly  set ;  Shaw  v.  Chiles,  9  Ga.  App. 
462,  71  S.  £.  746,  upholding  admission  of  evidence  of  chief  clerk  of 
railroad  company  that  certain  party  was  conductor  on  train  at  certain 
date;  Missouri  etc.  Ry.  Co.  v.  McCoy,  7  Ind.  Ter.  295,  104  S.  W.  623, 
holding  to  recover  for  killing  of  cattle,  killing  must  be  shown  to  have 
resulted  from  negligence;  State  v.  Murray,  139  N.  C.  548,  51  S.  E.  776, 
upholding  instruction  defining  positive  and  negative  testimony  in  prose- 
cution for  murder;  Lookout  Mountain  R.  R.  Co.  v.  Houston,  44  Fed. 
455,  holding  contractors  liable  under  contract  established  by  parol  testi- 
mony; Griffith  V.  Baltimore  etc.  R.  R.  Co.,  44  Fed.  583,  holding  railroad 
liable  for  injuiy,  and  applying  rule  to  testimony  as  to  blowing  of  whis- 
tle; Indiana  etc.  R.  R.  Co.  v.  Hammock,  113  Ind.  3,  14  N.  E.  737,  and 
Horn  V.  Baltimore  etc.  R.  R.  Co.,  54  Fed.  305,  4  C.  C.  A.  346,  applying 
rale  to  testimony  as  to  blowing  of  locomotive  whistle;  Allen  v.  Bond, 
112  Ind.  532,  14  N.  E.  496,  applying  rule  to  testimony  as  to  m^trriage  of 
parties;  Sullivan  v.  Hannibal  etc.  R.  R.  Co.,  72  Mo.  197,  allowing  dam- 
ages for  killing  of  cattle  by  railroad. 

Distinguished  in  Chicago  Great  Western  Ry.  Co.  v.  McDonough,  161 
Fed.  660,  88  C.  C.  A.  517,  refusing  to  reverse  judgment  on  account  of 
refusal  to  instruct  jury  to  favor  affirmative  testimony;  Philadelphia 
etc.  R.  R.  Co.  V.  Gatta,  4  Boyce  (Del.),  58,  85  Atl.  730,  refusing  to  dis- 
turb verdict  for  plaintiff  in  action  for  wrongful  death  where  railroad's 
positive  evidenee  of  warning  contradicted  plaintiff's  evidence;  Haun  v. 
Rio  Grande  W.  Ry.  Co.,  22  Utah,  359,  360,  361,  365,  62  Pac.  911,  912, 
913,  holding  instruction  erroneous  that  positive  testimony  of  credible 
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witnesses  in  position  to  know  that  engine  whistle  blown  is  of  higher 
character  than  testimony  of  witnesses  that  they  jdkid  not  hear  whistle 
blown;  Hawes  v.  Antisdel,  11  Fed.  Gas.  861,  restnmiing  infringement 
of  patent  advertising  hotel  'register.' 

In  some  cases,  a  contract  between  third  parties  may,  when  introduced, 
be  contradicted  or  varied  by  parol  testimony,  but  not  a  contract  concern- 
ing real  estate,  which  the  statute  re<iuires  to  be  in  writing. 

Approved  in  Rickard  v.  Taylor,  122  Fed.  937,  59  C.  C.  A,  455,  holding 
where  after  preliminary  negotiations  owner  deposited  with  bank  con- 
tract for  sale  of  timber  with  instructions  to  deliver  same  if  payment 
made  within  specified  time,  and  payment  was  not  then  made  a^d  con- 
tract returned,  specific  performance  will  not  lie  by  vendee;  Rees  v. 
Pellow,  97  Fed.  172,  176,  38  C.  C.  A.  94,  holding  broker's  agency  for 
sale  of  property  having  no  limit  as  to  time  may  be  terminated  at  any 
time  by  principal. 

Revocation  or  termination  of  broker's  employment  to  procure  pur- 
chaser.   Note,  49  L.  R.  A.  (N.  S.)  987,  991. 

When  a  copy  and  a  prima  facie  original  are  both  in  court,  but  in  pos- 
session of  adverse  parties,  copy  is  not  admissible  before  the  original. 

Distinguished  in  Comstock  Bros.  v.  North,  88  Miss.  769,  41  South. 
376,  holding  letter  withdrawing  land  from  market  did  not  constitute 
option. 

Parol  evidence  to  fary  written  contract  in  favor  of  or  against 
stranger.    Note,  L.  R.  A.  1916A,  611. 

17  Wall.  398-405,  21  L.  Ed.  649,  CONWAY  ▼.  8TANNABD. 

In  case  of  perishable  property,  seized  under  statute  of  1866  against 
smuggling,  the  notices  and  delays  re<iuired  in  case  of  nonperishable  prop- 
erty are  not  necessary,  and  it  may  be  sold  after  one  week's  notice. 

Cited  in  Daniels  v.  Homer,  139  N.  C.  230,  8  L.  R.  A.  (N.  S.)  997,  5! 
S.  E.  996,  arguendo. 

17  Wall.  405-409,  21  L.  Ed.  673,  UNITED  STATES  ▼.  HENBT. 
Not  cited. 

17  Wall.  409-411,  21  L.  Ed.  665,  BEEX>  ▼.  GARDNER. 

In  passing  on  questions  presented  in  bill  of  exceptions,  Supreme  Court 
will  not  look  beyond  bill  itself. 

Approved  in  Newport  etc.  Ry.  &  Elec.  Co.  v.  Yount,  136  Fed.  590, 
69  C.  C.  A.  363,  assignment  of  error  based  on  giving  and  refusal  of 
instructions  not  considered  on  appeal,  unless  bill  of  exceptions  contains 
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evidence  pertinent  to  issues;  Weaver  v.  Sehnmpert;  168  Fed.  44,  93 
C.  C.  A.  485,  holdings  transcript  of  judgment  admitted  in  evidence  must 
be  referred  to  by  number  or  mark  in  bill  of  exceptions;  United  States 
V.  McBride,  7  Mackey  (D.  C),  390,  holding  evidence  sought  to  be  re- 
viewed cannot  be  examined  unless  contained  ini)ill  of  exceptions;  Hohn- 
buckle  V.  Stafford,  111  U.  S.  393,  28  L.  Ed.  469,  4  Sup.  Ct.  517,  holding 
that  in  order  to  sustain  an  exception  to  exclusion  of  testimony,  the  bill 
of  exceptions  must  show  what  the  testimony  was;  Southwestern  etc. 
Imp.  Co.  V.  Frari,  58  Fed.  173,  7  C.  C,  A.  149,  refusing  to  consider 
exceptions  to  instructions  without  evidence  set  forth. 

Pleadings   and  statements  of  bill  of  exceptions,  verdict  and  Judgment 
are  only  matters  properly  before  Supreme  Oourt,  on  appeal  or  error. 

Approved  in  Mays  v.  Fritton,  20  Wall.  418,  22  L.  Ed.  390,  holding 
that  an  assignee  in  bankruptcy,  who  submits  to  jurisdiction  of  State 
court,  without  objection,  cannot  raise  the  objection  in  United  States 
Supreme  Court;  Jones  v.  Buckell,  104  U.  S.  556,  26  L.  Ed.  842,  New 
York  etc.  R.  R.  Co.  v.  Madison,  123  U.  1^.  527,  31  L.  Ed.  260,  8  Sup.  Ct. 
247,  and  United  States  v.  Wingate,  44  Fed.  131,  refusing  to  pass  upon 
a  charge  where  the  evidence  is  not  set  forth  in  the  bill  of  exceptions; 
Strain  v.  Gourdin,  2  Woods,  382,  Fed.  Cas.  13,521,  refusing  to  consider 
a  statement  of  evidence  by  counsel,  set  forth  in  petition  for  writ  of 
error;  Southwestern  etc.  Imp.  Co.  v.  Frari,  58  Fed.  173,  7  C.  C.  A.  149, 
refusing  to  consider  exceptions  to  instructions  without  evidence  set 
forth ;  Saint  Croix  Lumber  Co.  v.  Pennington,  2  Dak.  479,  11  N.  W.  503, 
refusing  to  go  outside  the  statutory  record  in  passing  upon  exceptions; 
Sweeney  v.  Baker,  13  W.  Va.  202,  holding  copy  by  clerk  of  judge's  cer- 
tificate of  filing  and  overruling  demurrer,  no  part  of  record.    ' 

Where  there  is  nothing  that  can  be  passed  -upon  by  Suprone  Court, 
judgment  below  will  he  afflxmed. 

Approved  in  Smith  v.  Weeks,  53  Fed.  763,  3  C.  C.  A.  644,  rule  applied 
by  Circuit  Court  on  appeal  from  District  Court. 

17  WaU.  411-417,  21  L.  Ed.  666,  BAY  ▼.  SMITH. 

Indorser  is  entitled  to  notice  whenever  he  has  a  remedy  over,  but  not 
when,  by  arrangement  with  maker  he  has  become  principal  dehtor. 

Approved  in  Wright  v.  Andrews,  70  Me.  91,  35  Am.  Eep.  309,  apply- 
ing rule  in  holding  indorser  liable  without  notice ;  Witherow  v.  Slayback, 
158  N.  T.  660,  70  Am.  St.  Bep.  515,  53  N.  E.  684,  admitting  parol  testi- 
mony to  show  that  indorser  was  principal  debtor. 

What  will  excuse  notice  to  indorser.    Note,  14  Am.  Dec.  190. 

Waiver  of  demand  and  notice  by  taking  security.    Notes,  39  Am. 
Dec.  96,  97;  11  Am  Dec.  67. 
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Xndoiser  becomes  principal  debtor  when,  either  before  or  at  matmity 
of  note,  he  is  supplied  by  maker  with  snillcient  funds  for  purpose  of  pay- 
ing it. 

Approved  in  Wright  v.  Andrews,  70  Me.  91,  35  Am.  Bsp.  S09,  hold- 
ing such  indorser  liable  without  notice. 

Where  deposition  has  been  taken  de  bene  esse,  and  before  trial,  def end> 
ant  moved  to  suppress  it,  but  allowed  it  to  be  read  at  trial  without  objection, 
he  cannot  object  in  appellate  court  that  lower  court  receiTed  it. 

Approved  in  Mays  v.  Fritton,  20  Wall.  418,  22  L.  Ed.  390,  holding 
assignee  in  bankruptcy  cannot  object  to  jurisdiction  of  State  court  for 
the  first  time  in  Supreme  Court;  Northern  Pacific  R.  R.  Co.  v.  Urlin, 
158  U.  S.  274,  39  L.  Ed.  980,  15  Sup.  Ct.  841,  and  Union  Pae.  R.  R.  Co. 
y.  Reese,  56  Fed.  291,  5  C.  C.  A.  510,  applying  rule  and  awarding  dam- 
ages for  personal  injuries. 

17  WaU.  417-424,  21  L.  Ed.  642,  HOOBE  v.  HUNTINGTON. 

Widow,  acting  as  administratrix,  may  sue  for  partnership  accounting 
without  Joining  other  heirs  at  law. 

Approved  in  Greer  v.  Andrew,  133  Ga.  205,  65  S.  E.  422,  holding 
referee  in  accounting  must  show  how  he  arrived  at  total  sums. 

It  is  not  error  for  New  Mexico  territorial  Supreme  Court  to  render 
Judgment  Jointly  against  defendants  and  their  sureties  in  the  appeal  bond, 
under  a  statute  so  providing. 

Approved  in  Empire  State  etc.  Dev.  Co.  v.  Hanley,  136  Fed.  103,  69 
C.  C.  A.  87,  where,  after  afi&rmance  on  appeal,  appellee  filed  in  trial 
court  motion  to  proceed,  containing  notice  to  sureties  on  supersedeas 
bond  that  he  would  apply  for  summary  decree  on  bond,  court  could 
render  summary  judgment  against  surety;  Alfred  Richards  Brick  Co.  v. 
Rothwell,  19  App.  D.  C.  179,  holding  costs  on  appeal  from  decree  of 
accounting  should  be  made  payable  out  of  money  in  receiver's  hands; 
Johnson  v.  Chicago  etc.  Elevator  Co.,  119  U.  S.  401,  SO  L.  Ed.  451,  7 
Sup.  Ct.  260,  holding  judgment  against  defendant  and  surety  on  attach- 
ment bond,  valid;  Hopkins  v.  Orr,  124  U.  S.  515,  31  L.  Ed.  525,  8  Sup. 
Ct.  592,  applying  rule  in  action  on  promissory  note. 

Sureties  on  appeal  bond,  by  act  of  signing  bond,  become  voluntary 
parties  to  snit^  and  are  subject  to  court's  decree. 

Approved  in  Commonwealth  of  Pennsylvania  v.  Fidelity  &  Deposit 
Co.,  180  Fed.  298,  refusing  to  hold  surety  liable  on  interlocutory  order 
made  by  appellate  court  directing  referee  in  accounting  to  make  certain 
entry ;  Egan  v.  Chicago  Great  Western  Ry.  Co.,  163  Fed.  347,  348,  hold- 
ing Circuit  Court  may  order  summary  judgment  on  supersedeas  bond 
where  State  statute  authorizes  it;  Perry  v«  Tacoma  Mill  Co.,  152  Fed. 
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120,  81  C.  C.  A.  333,  holding  supersedeas  bond  given  in  stay  of  fore- 
cloanre  decree  answerable  where  property  destroyed  by  fire;  United 
States  Surety  Co.  v.  American  Fmit  Product  Co.,  40  App.  D.  C.  246, 
upholding  summary  judgment  as  to  surety  on  attachment  bond;  Me- 
Claskey  ▼.  Barr,  79  Fed.  412,  417,  holding  surety  liable  on  cost  bond. 

SnrviTing  partners  need  not  purchase  a  deceased  partner's  Interest^  but 
may  close  out  the  concern  and  pay  his  share  to  his  administrator,  and  they 
must  use  reasonable  care  and  diligence. 

Approved  in  Ho3rt  v.  Sprague,  12  Fed.  Cas.  767,  holding  settlement 
by  administrator  with  surviving  partners  valid;  Freeman  v.  Freeman, 
136  Mass.  264,  decreeing  accounting  against  surviving  partner  for  profits 
made  after  partner's  death;  dissenting  opinion  in  Oliver  v.  Forrester, 
96  HI.  329,  majority  holding  surviving  partner  not  liable  for  loss  of 
goods  received  after  partner's  death;  arguendo,  in  Inglis  v.  Floyd,  33 
Mo.  App.  582,  compelling  accounting  from  partner  who  excluded  other 
and  sold  goods. 

Miscellaneous.  Cited  in  Blackburn  t.  Fitzgerald,  130  Ala.  688,  30 
South.  568,  to  point  that  administrators  of  deceased  partner  not  neces- 
sary parties  to  bill  for  settlement  of  partnership  where  assets  consist  ex* 
clusively  of  personalty. 

17  Wall.  42&-437»  21  L.  Ed.  660,  STATE  ▼.  STOLL. 

Former  law  is  repealed  by  later  one  only  when  harmony  Is  Impossible 
and  they  cannot  stand  together. 

Approved  in  United  States  v.  Lee  Ten  Tai,  185  U.  S.  222,  46  L.  Ed. 
888,  22  Sup.  Ct.  633,  holding  Chinese  treaty  of  1894  did  not  abrogate 
procedure  for  deportation  of  Chinese  laborers  provided  by  act  of  1884; 
Sweet  V.  United  States,  228  Fed.  427,  holding  school  land  grant  to 
Utah  not  sale  so  as  to  prevent  granting  of  mineral  lands;  Priddy  v. 
Thompson,  204  Fed.  959, 123  C.  C.  A.  277,  holding  Federal  law  restricting 
contracting  by  Creek  minors  was  not  affected  by  State  legislation;  Hem- 
mer  v.  United  SUtes,  204  Fed.  906,  123  C.  C.  A.  194,  holding  U.  S. 
Comp.  Stats.  1901,  p.  1420,  did  not  extend  time  of  alienation  of  Indian 
lands  from  five  to  twenty-five  years;  Guthrie  v.  Sparks,  131  Fed.  449, 
65  C.  C.  A.  427,  Ky.  Stats.  1894,  §  1882,  empowering  county  fiscal  courts 
to  levy  county  taxes,  but  excepting  jwwer  to  levy  tax  for  railway  aid 
bonds,  is  not  impliedly  repealed  as  to  exception  by  section  1839,  relating 
to  ad  valorem  taxes;  Ban  v.  Columbia  etc.  By.  Co.,  117  Fed.  34,  54 
C.  C.  A.  407,  holding  general  mechanic's  lien  law  of  Oregon  (Laws  1885, 
p.  13),  as  applied  to  railroads,  was  not  repealed  by  act  of  1889,  giving 
liens  to  special  class  of  creditors  not  embraced  in  general  act;  The  New 
York,  108  Fed.  110,  47  C.  C.  A.  232,  holding  Mich.  Sess.  Laws  1891, 
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p.  197,  relating  to  inteiest  did  not  repeal  Mich.  Rev.  Stats.  1838,  c.  6, 
§  8;  Commercial  Bank  v.  Sandford,  103  Fed.  101,  holding  South  Caro- 
lina act  of  1893,  relating  to  petition  to  authorize  levy  of  special  tax 
in  school  district,  does  not  affect  powers  of  district  created  subsequently 
by  special  actj  Stamatopoulos  v.  Stephano  Bros.,  41  App.  D.  C.  592, 
holding  registration  of  trademark  may  be  attacked  on  proceeding  for 
cancellation;  Callan  v.  District  of  Columbia,  16  App.  D.  C.  277,  holding 
regulation  of  police  department  repealed  act  of  assembly  regarding 
hack-stands  J  United  States  v.  Mills,  11  App.  D.  C.  509,  upholding  law 
commanding  discharge  of  poor  convicts  unable  to  pay  fine  after  thirty 
days;  Harper  v.  Cunningham,  5  App.  D.  C.  208,  holding  act  of  Mary- 
land of  1747  prohibited  confession  of  judgment  by  one  holding  power  of 
attorney;  Fulton  v.  District  of  Columbia,  2  App.  D.  C.  438,  refusing  to 
uphold  law  prohibiting  redemption  of  pawned  article  within  twenty- 
four  hours;  Zevely  v.  Weimer,  5  Ind.  Ter.  666,  82  S.  W.  947,  holding 
Choctaw  nation  could  prohibit  traders  exposing  goods  on  reservation; 
Sargent  County  v.  Sweetman,  29  N.  D.  261,  150  N.  W.  877,  upholding 
retention  of  marriage  fees  by  county  judges;  Giles  v.  Dennison,  15  Okl. 
63,  78  Pac.  177,  Laws  1897,  p.  256,  §  2,  relating  to  construction  of  court- 
house, is  not  repealed  by  Laws  1903,  c.  11,  p.  146 ;  Carpenter  v.  Russell, 
13  Okl.  283,  73  Pac.  932,  Stats.  1893,  art.  XIII,  c.  18,  relating  to  appeals, 
is  not  inconsistent  with  act  of  1893  extending  jurisdiction  of  probate 
court  and  providing  for  appeals  therefrom;  Tootle  v.  Kent,  12  Okl.  700, 
73  Pac.  318,  Code  Civ.  Proc,  §  66,  relating  to  change  of  venue,  does  not 
conflict  with  28  Stat.  21,  and  is  valid;  Buchanan  v.  State  Treasurer,  68 
S.  C.  415,  47  S.  E.  684,  construing  salary  reduction  act  of  1893,  and 
general  appropriation  act  passed  on  following  day;  Venable  v.  Rich- 
ards, 105  U.  S.  638,  26  L.  Ed.  1197,  construing  statutes  on  removal  of 
causes;  Ex  parte  Crow  Dog,  109  U.  S.  570,  27  L.  Ed.  10S5,  3  Sup.  Ct. 
405,  holding  United  States  District  Court  has  jurisdiction  over  offenses 
committed  on  Indian  reservation;  Chew  Heong  v.  United  States,  112 
U.  S.  550,  28  L.  Ed.  774,  5  Sup.  Ct.  260,  construing  Chinese  restriction 
acts ;  United  States  v.  Langston,  118  U.  S.  393,  SO  L.  Ed.  165,  6  Sup.  Ct. 
1187,  holding  statute  fixing  annual  salary  not  suspended  by  later  law 
appropriating  less  amount  for  a  particular  year;  Louisville  Water  Co. 
V.  Clark,  143  U.  S.  11,  36  L.  Ed.  58,  12  Sup.  Ct.  349,  holding  statute 
repealing  previous  exemption  from  taxation  valid;  United  States  v. 
Mexican  Nat.  Ry.  Co.,  40  Fed.  772,  holding  Circuit  Court  can  enforce 
statutory  penalty  against  importation  of  contract  labor;  Gowen  v.  Har- 
ley,  56  Fed.  979,  6  C.  C.  A.  190,  construing  statutes  conferring  on  courts 
jurisdiction  over  suits  between  railroad  and  Indians;  Smith  v.  Atchison 
etc.  R.  R.  Co.,  64  Fed.  277,  holding  charter  method  of  corporation  voting 
not  changed  by  later  statute;  New  York  etc.  R.  R.  Co.  v.  Bridgeport 
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Traction  Co.,  65  Conn.  429,  29  L.  B.  A.  372,  32  Atl.  956,  holding  charter 
privil^e  of  electric  railroad  to  cross  steam  railroad  tracks  not  affected 
by  later  general  law  prohibiting  such  crossing;  Spring  ▼.  Collector,  78 
111.  104,  construing  city  charter  and  general  legislation  on  power  of 
taxation;  State  v.  Archibald,  43  Minn.  330,  45  N.  W.  607,  holding  law 
changing  specific  county  boundaries  not  repealed  by  general  law  regu- 
lating unorganized  counties;  Bogardus  v.  Gbrdon,  53  N.  J.  Eq.  43,  30 
Atl.  813,  holding  general  usury  act  repeals  local  act  when  inconsistent; 
Cortesy  v.  Territory,  7  N.  M.  99,  19  L.  R.  A.  366,  32  Pac.  507,  construing- 
statutes  prohibiting  sale  of  liquor  on  Sunday;  Winslow  v.  Morton,  118 
N.  C.  492,  24  S.  E.  419,  holding  Gk)vemor  has  power  to  remove  militia 
officer  under  State  laws  anif  code ;  State  v.  Enoch,  26  W.  Va.  257,  con- 
struing statutes  regulating  business  of  druggists;  dissenting  opinion  in 
Stryker  v.  Board  of  Commrs.  of  Grand  County,  77  Fed.  582,  23  C.  C.  A. 
286,  majority  holding  judgment  creditor  not  entitled  to  mandamus 
against  county  board,  under  statutes;  dissenting  opinion  in  Durham  v. 
State,  89  Tenn.  754,  18  S.  W.  81,  majority  holding  that  statute  pro- 
viding for  imprisonment  at  hard  labor  for  fine  and  costs  only  does  not 
repeal  law  providing  such  as  punishment  for  misdemeanor. 

Where  bank  charter  provides  that  its  notes  shall  be  receivable  for  State 
taxes,  the  State,  though  reserving  power  to  terminate  this  provision,  can 
do  8o  only  by  dear  and  unobscure  language;  no  such  intent  will  be  Imputed 
from  an  ol^scure  provision. 

Approved  in  Hayes  v.  Holly  Springs,  114  U.  S.  126,  29  K  Ed.  88,  5 
Sup.  Ct.  788,  holding  municipal  bonds  void  in  absence  of  clear  legislative 
authority  to  issue  them;  South  Carolina  v.  Gumey,  154  U.  S.  593,  21 
L.  Ed.  655,  14  Sup.  Ct.  1210,  applying  rule ;  Bell  v.  Farmville  etc.  R.  Co., 
91  Va.  108,  20  S.  E.  945,  holding  irregular  municipal  bonds  not  ratified 
without  clear  language  by  the  legislature;  dissenting  opinion  in  Erskine 
V.  Nelson  County,  4  N.  D.  87,  "27  L.  R.  A.  708,  58  N.  W.  355,  majoritjr 
holding  that  to  legalize  void  evidences  of  municipal  indebtedness,  the 
purpose  must  be  clearly  expressed  by  the  legislature. 

Special  charter  or  authority  derived  from  legislature  is  not  affected 
by  general  legislation  on  the  subject. 

Approved  in  Christie-Street  Com.  Co.  v.  United  States,  136  Fed.  333, 
69  C.  C.  A.  464,  limitation  of  two  years  for  commencement  of  actions 
to  recover  back  internal  revenue  taxes  illegally  exacted  prescribed  by 
Rev.  Stats.,  §  3227,  is  not  repealed  by  Comp.  Stats.  1901,  p.  752 ;  Beal- 
mear  v.  Hutchins,  134  Fed.  262,  under  Rev.  Stats.  N.  C.  1837,  c.  42,  §  1, 
relating  to  entry  of  Cherokee  lands,  burden  is  on  entryman  to  show 
on  face  of  grant  itself  that  land  was  at  time  vacant  and  unsurveyed; 
Joseph  V.  Southern  Ry.  Co.,  127  Fed.  607,  holding  23  Stats,  at  Large 
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S.  C;  p.  1152,  relating  to  consolidation  of  railroadSi  not  affected  by 
Code  S.  C.  1902,  §§  2062,  2053,  D'Esterre  v.  New  York,  104  Fed.  610, 
holding  special  act  authorizing  issuance  of  municipal  bonds  supersedes 
general  statutory  provisions  on  that  subject;  United  States  v.  Buckles, 
6  Ind.  Ter.  323,  97  S.  W.  1024,  upholding  prosecution  for  bringing  in- 
toxicating liquors  in  Indian  Territory;  State  v.  Southern  Ry.  Co.,  141 
N.  C.  853,  54  S.  E.  297,  upholding  prosecution  against  railroad  for  re- 
fusing to  ship  freight;  Town  School  Dist.  of  Brattleboro  v.  School  Dist. 
No.  2,  72  Vt.  454,  48  Atl.  698,  holding  act  No.  130  of  1890,  giving  valid- 
ity within  Brattleboro  school  district  to  teacher's  certificates  granted  by 
prudential  committee  of  that  district  was  not  repealed  by  act  No.  5  of 
1890;  Block  v.  Crockett,  61  W.  Va,  428,  S6  S.  E.  829,  declaring  void 
Sunday  labor  law  on  account  of  failure  to  prescribe  penalty;  In  re 
Hayes,  139  Wis.  169,  120  N.  W.  836,  holding  legislature  will  not  disturb 
ftiunicipality  in  dealing  with  local  affairs ;  Gilchrist  v.  Helena  etc.  R.  R. 
Co.,  47  Fed.  595,  holding  law  regulating  recording  of  railroad  mort- 
gages not  affected  by  general  mortgage  law;  Gowen  v.  Harley,  56  Fed. 
979,  6  C.  C.  A.  190,  holding  statute  establishing  court  in  Indian  Terri- 
tory does  not  deprive  United  States  Circuit  Court  of  special  jurisdic- 
tion; City  of  Huron  v.  Second  Ward  Savings  Bank,  86  Fed.  281,  30 
C.  C.  A.  38,  holding  municipal  bonds  issued  under  charter  authority 
not  affected  by  general  laws;  New  York  etc.  R.  R.  Co.  v.  Bridgeport 
Traction  Co.,  65  Conn.  429,  129  L.  R.  A.  372,  32  Atl.  956,  holding  charter 
privilege  of  electric  railroad  to  cross  stesiq.  railroad  tracks  not  affected 
by  later  general  law  prohibiting  such  crossings;  Spring  v.  Collector,  78 
111.  104,  construing  city  charter  and  general  l^slation  on  power  of 
taxation ;  Dewey  v.  Central  Car  etc.  Co.,  42  Mich.  402,  4  N.  W.  181,  hold- 
ing provisions  of  incorporation  law  regulating  suits  against  corporations 
must  govern,  and  not  general  laws. 

Validity  and  effect  of  statute  leg^zing  defective  election.    Note, 
Ann.  Gas.  1914B,  463. 

17  WaU.  437-439,  21  L.  Ed.  694,  LA8EBE  ▼.  BOOHESEAU. 

No  one  can  be  condemned  as  to  person  or  property  wlthoat  aa  op- 
portunity to  be  heard. 

Approved  in  Newcomb  v.  Newcomb,  13  Bush,  570,  26  Am.  Rep.  236, 
holding  divorce  granted  on  default  after  constructive  service  on  wife 
in  insane  asylum,  no  defense  to  action  for  dower;  Dorr  v.  Rohr,  82  Va. 
363,  3  Am.  St.  R^.  109,  holding  attachment  decree  of  Confederate  court 
rendered  on  publication  of  process  against  Northern  citizen  void;  Fair- 
fax V.  Alexandria,  28  Gratt.  37,  holding  decree  of  confiscation  void, 
where  party  was  not  allowed  to  defend ;  Grinnan  v.  Edwards,  21  W.  Va. 
362,  363,  granting  specific  performance  of  sale  of  land,  notwithstanding 
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foreclosure  during  Rebellion;  Haymond  v.  Camden,  22  W.  Va.  194,  195, 
202,  holding  foreclosure  of  mortgage  against  Confederate  citizen  after 
conBtmetiTe  service  of  process  void;  Cunningham  ▼.  Brown,  39  W.  Va. 
596,  20  S.  E.  618,  holding  unlawful  tax  sale  void. 

Service  of  process  constituting  due  process  of  law.    Note,  50  Ia»  R.  A. 
600. 

Oitisen  of  Confederate  States  could  not  appoint  aa  agent  or  transact 
any  other  hustness  within  the  Union  lines. 

Approved  in  Ogden  v.  Leland  University,  49  La.  Ann.  192,  21  South. 
686,  holding  foreclosure  of  mortgage  on  land  of  Confederate  citizen  after 
constructive  service  void;  Grinnan  t.  Edwards,  21  W.  Va.  362,  363, 
specifically  enforcing  sale  of  land,  notwithstanding  foreclosure  during 
Rebellion;  dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S.  305,  24 
L.  Ed.  728,  majority  holding  prior  unrecorded  sale  of  land  good  against 
the  United  States  in  confiscation  proceedings. 

Foreelosnre  of  mortgage  within  Union  lines  against  a  person  expelled 
into  the  Confederacy  is  Toid. 

Approved  in  Dorr  v.  Gibboney,  3  Hughes,  389,  Fed.  Cas.  4006,  holding 
a  decree  of  a  Confederate  court  rendered  against  loyal  citizen  on  pub- 
lication of  notice  void ;  Kimball  v.  Taylor,  2  Woods,  41,  Fed.  Cas.  7775, 
applying  rule  to  seizure  and  sale  of  property  for  debts;  Ogden  v.  Leland 
University,  49  La.  Ann.  192,  21  South.  686,  applying  rule  in  land  par- 
tition suit;  Dorr  v.  Rohr,  82  Va.  363,  3  Am.  St.  Bep.  109,  holding  attach- 
ment decree  of  Confederate  court  rendered  on  publication  of  process 
against  Northern  citizen  void;  Ghrinnan  v.  Edwards,  21  W.  Va.  362,  363, 
holding  judicial  sale  for  nonpayment  of  purchase  price  no  defense  to 
suit  for  specific  performance  of  sale;  Ha3rmond  v.  Camden,  22  W.  Va. 
194,  195,  202,  applying  rule;  and  allowing  recovery  of  land;  Stum  v. 
Fleming,  22  W.  Va.  420,  holding  attachment  sale  under  decree,  rendered 
after  publication  of  process  against  Confederate  citizen,  void;  dissenting 
opinion  in  De  Jarnette  v.  De  Giverville,  56  Mo.  461,  majority  holding 
sale  under  trust  deed  valid,  though  made  during  war,  against  Confed- 
erate citizen;  Newcomb  v.  Newcomb,  13  Bush,  579,  26  Am.  Rep.  241,  . 
holding  divorce  granted  by  default  on  constructive  service  against  wi& 
in  insane  asylum,  no  defense  to  suit  for  dower. 

Distinguished  in  University  v.  Finch,  18  Wall.  110,  21  L.  Ed.  821, 
holding  sale  of  land  under  power  in  trust  deed  executed  by  Southerners 
before  the  war  valid,  although  sale  was  made  during  war. 

Suits  by  and  against  alien  enemies.    Note,  96  Am.  Dec.  631., 

-     Alien  enemies  as  litigants.    Note,  5  B.  R.  0.  598. 
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17  Wall  439-44$,  21  L.  Ed.  696,  EZ  PABTE  ATOOHA. 

Oonrt  of  Olainu  has  Jiirlsdietlon  only  of  casot  arising  out  of  trans- 
actions between  tlie  goTemment  and  claimants  and  not  tboee  arising  from 
treaties. 

Approved  in  Eastern  Extension  etc.  Tel.  Co.  v.  United  States,  231 
U.  S.  330,  68  L.  Ed.  254,  34  Sup.  Ct.  57,  holding  contract  between  United 
States  and  telegraph  company  regarding  cable  in  Philippines  under 
jurisdiction  of  Court  of  Claims;  Great  Western  Ins.  Co.  v.  United  States, 
112  U.  S.  198,  28  L.  Ed.  689,  6  Sup.  Ct.  102,  dismissing  claim  to  money 
received  under  treaty. 

When  jnrisdlction  to  decide  claims  arising  under  a  treaty  is  conferred 
upon  Court  of  Claims  by  special  act,  its  authority  and  appellate  authority 
of  Supreme  Court  are  limited  by  the  act. 

Approved  in  Great  Western  Ins.  Co.  v.  United  States,  112  U.  S.  198, 
28  L.  Ed.  689,  5  Sup.  Ct.  102,  dismissing  claim  to  money  received  by 
United  States  under  treaty. 

Where  special  act  gave  Court  of  Claims  authority  to  determine  claim 
arising  under  Mexican  treaty,  but  did  not  provide  for  review  of  its  action, 
appeal  will  lie. 

Approved  in  United  States  v.  Gilliat,  164  U.  S.  46,  41  L.  Ed.  346,  17 
Sup.  Ct.  18,  dismissing  appeals  in  French  spoliation  claims. 

17  WaU.  445-453,  21  K  Ed.  676,  WASHINGTON  ETC.  B.  B.  CO.  v.  BEOWN. 

Under  act  of  Congress  indbrporating  a  railroad,  service  of  process  on  a 
director  was  made  suflLcient.         * 

Approved  in  Georgia  etc.  R.  R.  Co.  v.  Bigebw,  68  Ga.  223,  holding 
service  on  depot  agent  and  on  director  sufficient. 

Where  record  shows  that  a  party  was  a  railroad  director  shortly  before 
suit,  it  will  be  presumed  he  was  such  when  summons  was  served  on  him, 
in  absence  of  contrary  proof. 

Approved  in  State  v.  Jones,  55  ^nn.  332,  56  N.  W.  1069,  applying 
rule  to  service  of  notice  of  appeal  on  county  attorney;  dissenting  opin- 
ion in  Thum  v.  Pyke,  8  Idaho,  30,  66  Pac.  163,  majority  holding  judg- 
nfent  against  corporation  is  void  where  service  of  summons  made  on  one 
not  secretary  at  date  of  service. 

Distinguished  in  Oklahoma  Fire  Ins.  Co.  v.  Barber  Asphalt  Paving 
Co.,  34  Okl.  153,  125  Pac.  736,  holding  director  not  proper  officer  for 
service  of  process. 

Servlee  of  process  cannot  be  objected  to  as  defective  aftw  voluntary 
l^n^earance  of  defendant  and  trial. 
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Approved  in  Howard  v.  Chesapeake  etc.  Ry.  Co.,  U  App.  D.  C.  334, 
335,  holding  motion  to  set  aside  default  on  entering  of  appearance  waives 
defects  of  process. 

Bailroad  cannot  escape  performance  of  charter  or  other  legal  duties 
l)y  voluntary  lease  of  Its  road. 

Approved  in  Northern  Alabama  Ry.  Co.  v.  Guttery,  189  Ala.  610,  66 
South.  582,  holding  where  railroad  company  uses  track  jointly  with 
another,  each  is  liable  for  own  injuries ;  Moore  v.  St.  Louis  etc.  Ry.  Co., 
67  Ark.  395,  55  S.  W.  163,  holding  railroad  leasing  train  to  association 
for  picnic  and  giving  lessee  right  to  designate  who  should  ride  on  train 
liable  to  holder  of  ticket  purchased  from  lessee  who  was  arbitrarily 
ejected  from  train  by  association  managers;  Johnson  v.  Southern  Pac. 
R.  R.  Co.,  154  Cal.  293,  97  Pac.  524,  holding  lease  made  in  1885  by 
Southern  Pacific  Railroad  Company  to  Southern  Pacific  Company  did 
not  include  lines  built  since  that  date;  Jones  v.  Penhsylvania  R.  R.  Co., 
S  Mackey  (D.  C),  191,  203,  holding  trustees  managing  railroad  are  but 
agents,  and  company  is  directly  liable  for  its  negligence;  Georgia  R.  & 
Banking  Co.  v.  Haas,  127  Ga.  195,  119  Am.  St.  Rep.  327,  9  Ann.  Gas. 
677,  56  S.  E.  316,  holding  railroad  lessor  liable  for  conversion  of  prop- 
erty by  lessee;  Delashmutt  v.  Chicago  etc.  R.  Co.,  148  Iowa,  560,  126 
N.  W.  361,  holding  railroad  lessee  liable  in  damages  for  obstructing 
stream;  Indianapolis  etc.  R.  Co.  v.  Sample,  58  Ind.  App.  474,  108  N.  E. 
404,  holding  lessor  company  liable  for  failure  to  repair  right  of  way; 
Commonwealth  v.  Louisville  etc.  R.  Co.,  120  Ky.  103,  85  S.  W.  715, 
holding  mandamus  will  lie  to  compel  railroad  to  operate  trains  despite 
contract  not  to  do  so;  HoUins  v.  New  Orleans  etc.  R.  Co.,  119  La.  422, 
44  South.  160,  holding  injury  caused  by  one  railroad  company  operating 
railroad  of  another  renders  both  liable;  Muntz  v.  Algiers  etc.  Ry.  Co., 
Ill  La.  428,  100  Am.  St.  Rep.  495,  64  L.  R.  A.  222,  35  South.  627,  rail- 
road is  liable  for  injuries  caused  by  its  negligent  operation  of  cars  upon 
road  operated  by  its  lessee;  Attorney  General  v.  Haverhill  Gaslight  Co., 
215  Mass.  400,  101  N.  E.  1064,  holding  defunct  gas  corporation  could 
not  transfer  its  franchise  to  stockholders  forming  new  corporation; 
Harris  v.  Quincy  etc.  Ry.  Co.,  124  Mo.  App.  48,  101  S.  W.  602,-holding 
lessor  railroad  liable  for  injuries  resulting  from  failure  to  repair  fences ; 
Harden  v.  North  Carolina  R.  R.  Co.,  129  N.  C.  360,  361,  40  S.  E.  186, 
holding  lessor  of  railroad  liable  for  injuries  to  brakeman  caused  by 
negligence  of  lessee;  Moser  v.  Philadelphia  etc.  R.  Co.,  233  Pa.  276, 
40  L.  R.  A.  (N.  S.)  519,  82  Atl.  369,  holding  refusal  to  Build  siding 
gives  cause  of  lessee  railroad  operating  at  time  of  application;  Davis 
V.  Atlanta  etc.  Ry.  Co.,  63  S.  C.  374,  41  S.  E.  469,  holding  in  action 
for  injuries  caused  by  negligence  of  railroad  evidence  of  its  lease  to 
another  is  admissible;  Hernnan  v.  Great  Northern  Ry.  Co.,  27  Wash. 
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487,  68  Pac.  87,  holding  railroad  liable  for  injuries  caused  by  defective 
approaches  to  depot  to  intended  passenger  though  another  owned  and 
controlled  grounds;  Pennsylvania  R.  R.  Co.  v.  Jones,  166  U.  S.  360, 
39  L.  Ed.  182,  16  Sup.  Ct.  142,  holding  railroad  not  liable  for  injuries  to 
postal  clerks  on  connecting  line;  Van  Dresser  v.  Oregon  Ry.  &  Nav. 
Co.,  48  Fed.  204,  holding  service  of  summons  on  agent  of  lessee  binding 
on  lessor;  Pacific  Postal  Tel.  Co.  v.  Western  Union  Tel.  Co.,  60  Fed, 
496,  refusing  injunction  to  telegraph  company  claiming  exclusive  right 
by  contract  to  construct  line  along  railroad;  Lee  v.  Southern  Pacific 
R.  R.  Co.,  116  Cal.  103,  68  Am.  St.  Eep.  143,  38  K  R.  A.  73,  47  Pac.  933, 
holding  lessor  liable  for  injury  to  servant  of  lessee  through  negligent 
construction  of  railroad;  Chattanooga  etc.  R.  R.  Co.  v.  liddell,  86  Ga. 
494,  21  AnL  St  Rep.  176,  11  S.  E.  866,  and  Lakin  v.  Willamette  R.  R. 
Co.,  13  Or.  441,  57  Am.  Rep.  27,  U  Pac.  70,  both  holding  railroad  liable 
for  negligence  of  construction  company  operating  it;  Central  Trust  Co. 
V.  Charlotte  etc.  R.  R.  Co.,  66  Fed.  261,  Southern  Ry.  Co.  v,  Bouknight, 
70  Fed.  449,  30  L.  R.  A.  828,  17  C.  C.  A.  181,  Singleton  v.  Southwestern 
R.  R.  Co.,  70  Ga.  468,  48  Am.  Rep.  577,  Palmer  v.  Utah  etc.  Ry.  Co., 
2  Idaho,  353,  16  Pac.  664,  Balsley  v.  St.  Louis  etc.  R.  R.  Co.,  119  HI. 
72,  59  Am-  Rep.  786,  8  N.  E.  861,  Bower  v.  Burlington  &  S.  W.  R.  Co., 
42  Iowa,  647,  Braslin  v.  Somerville  Horse  R.  R.  Co.,  146  Mass.  68,  13 
N.  E.  68,  Backus  v.  Detroit  etc.  R.  R.  Co.,  71  Mich.  666,  40  N.  W.  64, 
Chollette  v.  Omaho  etc.  R.  R.  Co.,  26  Neb.  168,  4  L.  R.  A.  139,  41  N.  W. 
1109,  Abbott  V.  Johnstown  etc.  Horse  R.  R.  Co.,  80  N.  Y.  30,  36  Am. 
Rep.  574,  Hanlon  v.  Philadelifhia  etc.  Turnpike  Road  Co.,  182  Pa.  St. 
121,  37  Atl.  946,  National  Bank  of  Chester  v.  Atlanta  etc.  R.  R.  Co., 
26  S.  C.  222,  Harmon  v.  Columbia  etc.  R.  R.  Co.,  28  S.  C.  404,  13  Am. 
St.  Rep.  688,  6  S.  E.  836,  Bouknight  v.  Charlotte  etc.  R.  R.  Co.,  41  S.  C. 
421,  19  S.  E.  917,  and  Parr  v.  Spartanburg  etc.  R.  R.  Co.,  43  S.  C.  198, 
199,  49  Am.  St.  Rep.  826,  828,  20  S.  E.  1009,  1010,  all  holding  lessor 
liable  for  negligence  of  lessee  in  absence  of  ezemption.by  the  legislature; 
Ricketts  v.  Birmingham  St.  R.  R.  Co.,  86  Ala.  606,  6  South.  366,  holding 
railroad  company  liable  for  negligent  injury  to  passenger  after  unauthor- 
ized sale ;  State  etc.  R.  R.  Co.  v.  Board  of  Railroad  Commrs.,  41  N.  J.  L. 
248,  holding  railroad  liable  for  taxes,  although  its  road  is  in  mortgagee's 
hands ;  Central  etc.  R.  R.  Co.  v.  Morris,  68  Tex.  69,  3  S.  W.  460,  holding 
vendor  railroad  company  under  unauthorized  sale  liable  for  refusal  of 
vendee  to  transport  freight;  Naglee  v.  Alexandria  etc.  Ry.  Co.,  83  Va. 
711,  5  Am.  St.  Rep.  311,  3  S.  E.  371,  holding  railroad  company  liable 
for  negligent  fire,  although  road  is  in  possession  of  mortgage  trustees; 
Ricketts  v.  Chesapeake  etc.  Ry.,  33  W.  Va.  436,  25  Am.  St.  Rep.  903, 
7  L.  R.  A.  356,  10  S.  E.  802,  holding  lessor  railroad  liable  for  assault 
on  passenger  by  trainman  of  lessee;  Houston  etc.  R.  R.  v.  Bowles,  168* 
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U.  S.  706,  42  L.  Ed.  1213,  18  Sup.  Ct.  943,  foUowing  rale;  Averill  v. 
Southern  Ry.,  75  Fed.  741,  holding  lessor  railroad  controlling  rates  a 
necessary  party  to  snit  to  restrain  rate-cutting. 

Distinguished  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co., 
229  Fed.  368,  holding  lessor  company  not  jointly  liable  with  lessee  for 
torts  committed  by  latter;  Empire  Trust  Co.  v.  Egypt  Ry.  Co.,  182  Fed. 
105,  holding  lessor  railroad  not  liable  for  materials  furnished  lessee 
railroad ;  Williard  v.  Spartanburg,  U.  &  C.  R.  Co.,  124  Fed.  800,  holding 
lessor  railroad  not  liable  for  injuries  to  employee  of  lessee  caused  by 
negligence  of  lessee;  Johnson  v.  Louisiana  Ry.  etc.  Co.,  129  La.  336,  86 
L.  R.  A.  (N.  S.)  887,'  56  South.  302,  holding  railroad  company  leasing 
use  of  tracks  to  logging  company  not  liable  for  injury  to  logging  em- 
ployee; Moorshead  v.  United  Rys.  Co.,  203  Mo.  158,  172,  119  Mo.  App. 
569,  582,  598,  96  S.  W.  269,  274,  279,  holding  where  statute  authorizes 
lease,  lessor  railroad  not  liable  for  injuries  caused  by  lessee ;  dissenting 
opinion  in  Harden  y.  North  Carolina  R.  R.  Co.,  129  N.  C.  367,  368,  40 
S.  E.  188,  189,  majority  holding  lessor  of  railroad  liable  for  injuries  to 
brakeman  caused  by  n^ligence  of  its  lessee ;  Pinkerton  y.  Pennsylvania 
Traction  Co.,  193  Pa.  236,  44  Atl.  286,  and  Arrowsmith  y.  Nashville 
etc.  R.  R.  Co.,  57  Fed.  171,  holding  railroad  lessor  not  liable  for  negli- 
gence of  lessee,  where  lease  was  made  by  authority  of  law;  Hukill  v. 
Maysville  etc.  R.  R.,  72  Fed.  753,  East  Line  etc.  R.  R.  Co.  v.  Culber- 
son, 72  Tex.  385,  13  Am.  St.  Rep.  813,  8  L.  R.  A.  571,  10  S.  W.  710, 
holding  lessor  not  liable  for  n^ligent  injury  to  servant  of  lessee  rail- 
road. 

Liability  of  lessor  railway  corporations  to  persons  other  than  the 
lessee.    Note,  58  Am.  St.  Rep.  148. 

Liability  of  raijjpoads  for  torts  of  their  lessees.    Note,  71  Am.  Dec 
295. 

Right  to  transfer  public  franchises.    Note,  35  Am.  St.  Rep.  394. 

Liability  of  lessor  of  railroad  for  n^ligent  or  ill^^  operation  by 
lessee.    Note,  2  Ann.  Om.  862,  864. 

Lessor's  liability  for  injuries  from  negligence  of  other  railroad  com- 
pany using  road.    Note,  44  L.  R.  A.  738,  741. 

Railroad  company  ia  rellaved  ftom  liability  when  its  road  is  under 
ezcluaiye  poeseasion  of  a  receiver,  who  has  entire  control  of  all  servants. 
Approved  in  Pennsylvania  R.  R.  Co.  v.  Jones,  155  U.  S.  350,  39  L.  Ed. 
182,  15  Sup.  Ct.  142,  holding  railroad  not  liable  for  injuries  to  postal 
elerks  on  connecting  line;  Memphis  etc.  R.  R.  Co.  v.  Hoechner,  67  Fed. 
457,  459,  14  C.  C.  A.  469,  applying  rule  in  action  for  personal  injuries ; 
Lock  T.  Franklin  etc.  Turnpike  Co.,  100  Tenn.  169,  47  S.  W.  134,  apply- 
ing role  to  turnpike  company. 
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Distinguished  in  Parr  ▼.  Spartanburg  etc.  R.  R.  Co.,  43  S.  C.  198,  49 
Am.  St.  R^.  826,  20  S.  E.  1009,  holding  lessor  railroad  liable  for  negli- 
gence, although  road  is  operated  by  receiyers  of  lessee. 

Liability  of  railroad  corporations  while  road  is  in  hands  of  trustees 
or  receivers.    Note,  6  Am.  St.  R^.  814. 

Where  railroad  tickets  are  issued  in  name  of  lessor  company*  it  csanot 
deny  liability  for  acts  of  lessees  or  receiver. 

Distinguished  in  Arrowsmith  v.  Nashville  etc.  R.  R.  Co.,  57  Fed.  175, 
176,  holding  lessor  raiboad  not  liable  for  n^ligence  of  lessee  where 
lease  was  made  under  authority  of  law. 

Proper  pleading  in  action  against  railroad  for  damages  eanaed  by 
its  lessee.    Note,  9  Ann.  Cas.  688. 

Which  of  two  or  more  is  master  of  person  conceded  to  be  servant 
of  one.    Note,  87  L.  R.  A.  46. 

Liability  for  acts  of  independent  contractor  where  injuries  result 
from  employer's  nonperformance  of  absolute  duties.  Note,  66 
L.  R.  A.  142. 

Where  fr^chise  provides  that  no  person  sliall  be  execluded  ftom  the 
cars  on  acconnir  of  color,  company  has  no  rii^t  to  separate  colored  from 
white  paasengers. 

Approye|l  in  Board  of  Education  v.  Tinnon,  26  Kan.  20,  holding  school 
"board  cannot  place  colored  children  in  a  building  apart  from  whites; 
dissenting  opinion  in. People  v.  Gallagher,  93  N.  T.  460,  majority  hold- 
ing that  State  may  establish  separate  schools  for  black  and  white  chil- 
dren ;  Quigley  v.  Central  Pac.  R.  R.  Co.,  5  Sawy.  113,  Fed.  Cas.  11,510, 
and  Brown  v.  Memphis  etc.  R.  R.  Co.,  7  Fed.  56,  64,  both  holding  rail- 
road liable  for  wrongful  expulsion  of  passenger  frofii  car;  Hall  v.  Mem- 
phis etc.  R.  R.  Co.,  15  Fed.  67,  holding  railroad  not  liable  for  expulsion 
of  passenger  holding  expired  ticket., 

Distinguished  in  Plessy  v.  Feiguson,  163  U.  S.  546,  41  L.  Ed.  269,  16 
Sup.  Ct.  1141,  upholding  State  law  providing  for  separate  cars  for  white 
and  black  passengers;  People  v.  Galli^her,  93  N.  T.  455,  45  Am.  R^. 
244,  State  may  establish  separate  equal  schools  for  black  and  white 
children  and  enforce  the  separation. 

Right  of  colored  children  in  common '  schools.  Note,  40  Am.  Rep. 
208. 

Validity  of  regulation  of  carrier  separating  races.  Note,  20  Ann. 
Gsui.  985. 

« 

Miscellaneous.  Cited  in  Chicago  etc.  R.  R.  Co.  v.  Newell^  198  U.  S. 
579,  49  L.  Ed.  1171,  25  Sup.  Ct.  801. 
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17  WalL  463-460,  21  L.  Ed.  700,  ADAM8  ▼.  BT7BKE. 

PnrduuMT  of  patented  macUne  from  patentee  or  bis  assignee  baa  right 
to  nae  it  so  long  as  it  is  capable  of  nse,  nnaffocted  by  expiration  or  renewal 
of  patent. 

Approved  in  Henry  y.  A.  B.  Dick  Co.,  224  U.  S.  19,  Ann.  Oas.  1913D, 
880,  56  L.  Ed.  652,  32  Sup.  Ct.  364,  holding  patentee  licensing  patent 
mimeogFaph  on  condition  that  it  be  used  only  with  ink  to  be  bought 
from  it  may  sue  for  infringement  by  one  selling  ink  to  licensee;  Ford 
Motor  Co.  Y.  Union  Motor  Sales  Co.,  225  Fed.  375,  377,  and  Waltham 
Watch  Co.  Y.  Keene,  202  Fed.  231,  both  holding  patentee  may  not  limit 
price  of  invention;  Federal  Const.  Co.  v.  Park  Improvement  Co.,  166 
Fed.  131,  holding  inventor  placing  invention  in  public  amusement  park 
abandons  it  to  owner  of  park;  Gbodyear  Shoe  M.  Co.  v.  Jackson,  112 
Fed.  149,  55  L.  R.  A.  692,  50  C.  C.  A.  159,  holding  Fowler  sewing-machine 
patent  not  infringed  by  purchaser  who  had  one  or  more  of  essential 
elements  reconstructed  when  worn  out  or  broken ;  Edison  Electric  Light 
Co.  V.  Peninsular  Light  etc.  Co.,  101  Fed.  835,  43  C.  a  A.  479,  holding 
where  electric-light  company  having  exclusive  license  to  use  Edison  dis- 
tributii^  system  installed  wires  in  hotel  under  contract  and  later  when 
hotel  took  lights  from  another  company,  use  of  wires  by  second  company 
was  not  infringement;  Paper-Bag  Cases,  105  U.  S.  771,  26  L.  Ed.  961, 
Birdsell  v.  Shaliol,  112  U.  S.  487,  28  L.  Ed.  769,  5  Sup.  Ct.  245,  Edison 
Electric  Light  Co.  V.  Citizens'  Elec.  etc.  Co.,  64  Fed.  492,  and  Edison 
Electric  Light  Co.  v.  Bloomingdale,  65  Fed.  214,  all  applying  rule  in 
infringement  suits;  Wade  v.  Metcalf,  129  U.  S.  205,  32  L.  Ed.  668, 
9  Sup.  Ct.  273,  holding  machine  constructed  with  consent  of  inventor 
before  application  for  patent  may  be  subsequently  used;  Hobbie  v. 
Jennison,  149  U.  S.  362,  363,  87  L.  Ed.  768,  769,  13  Sup.  Ct.  881,  and 
Keeler  v.  Standard  Folding-Bed  Co.,  157  U.  S.  663,  665,  666,  39  L.  Ed. 
850,  851,  15  Sup.  Ct.  739,  740,  741,  both  holding  purchaser  from  terri- 
torial assignee  may  use  or  sell  the  patented  articles  elsewbere;  Dorsey 
€tc.  Rake  Co.  v.  Bradley  Mfg.  Co.,  12  Blatchf.  208,  209,  Fed.  Cas.  4015, 
refusii^  preliminary  injunction  against  licensee  manufacturing  pat- 
ented article  for  exportation;  Montross-v.  Mabie,  24  Blatchf.  283,  30 
Fed.  235,  refusing  to  enjoin  receiver  of  partnership  from  selling  stoves 
patented  by  one  partner;  Anderson  v.  Eiler,  46  Fed.  781,  holding  pur- 
chaser before  application  for  patent  may  manufacture  and  sell  articles 
thereafter;  Jackson  v.  Vaughan,  73  Fed.  839,  holding  purchaser  from  ter- 
ritorial assignee  may  sell  in  territory  reserved  by  patentee ;  Edison  Elec- 
tric Light  Co.  V.  Goelet,  66  Fed.  613,  arguendo. 

Distinguished  in  Boesch  v.  Graff,  133  U.  S.  703,  33  L.  Ed.  790,  10  Sup, 
Ct.  380,  holding  an  article  patented  in  foreign  country  and  in  United 
States  cannot  be  imported  and  sold  here  without  consent  of  owner  of 

VIII— 7 


17  Wall.  453-460        NOTISS  ON  U.  S.  REPORTS.  98 

United  State?  patent  (affirming  33  Fed.  279) ;  Hatch  v.  Adams,  22  Fed. 
438,  and  California  Electrieal  Works  v.  Finck,  47  Fed.  585,  holding  pur- 
chaser from  territorial  assignee  of  patent  cannot  sell  the  articles  out- 
side his  vendor's  territor>';  Davis  Elec.  Works  v.  Edison  Elee.  Co.,  60 
Fed.  278,  279,  8  C.  C.  A.  615,  holding  purchaser  cannot  insert  a  new 
filament  in  patented  incandescent  lamp ;  Heaton  etc.  Button-Fastener  Co. 
V.  Eureka  Specialty  Co.,  77  Fed.  290,  85  L.  B.  A.  730,  25  C.  C.  A.  267, 
restraining  breach  of  condition  of  sale  of  patented  machine  that  vendee 
would  use  only  unpatented  fasteners  manufactured  by  vendor;  Dicker- 
son  V.  Tinling,  84  Fed.  194,  28  C.  C.  A.  139,  restraining  purchaser  from 
assignee  in  foreign  country  from  breach  of  condition  that  articles  should 
not  be  imported  or  sold  in  United  States;  dissenting  opinion  in  Keeler 
v.  Standard  Folding-Bed  Co.,  157  U.  S.  669,  670,  671,  39  L.  Ed.  862,  15 
Sup.  Ct.  742,  majority  holding  purchaser  from  territorial  assignee  may 
use  or  sell  the  patented  articles  elsewhere. 

Purchaser's  right  to  sell  or  use  personalty  free  from  restrictions 
affecting  it  in  vendor's  hand.    Note,  56  L.  B.  A.  686,  688. 

Bight  to  sell,  to  manufacture  and  to  use  a  patented  machine  are  each 
substantive  rights,  and  may  be  granted  separately  by  patentee. 

Approved  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  46,  Ann.  Cas.  1918D, 
880,  66  L.  Ed.  663,  32  Sup.  Ct.  364,  upholding  license  restriction  on  pur- 
chaser of  mimeograph  that  machines  sold  may  be  used  only  with  sup- 
plies made  by  patentee,  although  they  are  all  unpatented;  Hartman  v. 
John  D.  Park  &  Sons  Co.,  145  Fed.  364,  upholding  contract  between 
maker  of  proprietary  medicine  and  wholesalers  binding  latter  to  sell  at 
fixed  price  and  to  retailers  designated  by  maker  only;  Bullock  etc.  Mfg. 
Co.  V.  Westinghouse  etc.  Mfg.  Co.,  129  Fed.  109,  63  C.  C.  A.  607,  where 
defendant  restrained  from  making  or  selling  patented  article,  his  mak- 
ing and  selling  single  element  of  combination  for  use  in  foreign  country 
for  use  with  other  elements  of  patent  is  not  contempt ;  Dorsey  etc.  Bake 
Co.  V.  Bradley  Mfg.  Co.,  12  Blatchf.  204,  Fed.  Cas.  4015,  refusing  pre- 
liminary injunction  against  licensee  manufacturing  patented  article  for 
exportation;  Hatch  v.  Adams,  ^  Fed.  438,  holding  purchaser  from  ter- 
ritorial assignee  of  patent  cannot  sell  the  articles  outside  his  vendor's 
territory ;  Montross  v.  Mabie,  24  Blatchf.  283,  30  Fed.  235,  refusing  to 
enjoin  receiver  of  partnership  from  selling  stoves  patented  by  one  part- 
ner; Hatfield  v.  Smith,  44  Fed.  355,  holding  sale  by  patentee  of  all  rights, 
but  reserving  ownership  and  royalties,  a  license  and  not  an  assignment; 
Rice  v.  Boss,  46  Fed.  197,  holding  territorial  assignee  without  right  to 
sell  cannot  sue  for  infringement;  Anderson  v.  Eiler,  46  Fed.  781,  hold- 
ing purchaser  before  application  for  patent  may  manufacture  and  sell 
articles  thereafter;  Heaton  etc.  Button-Fastener  Co.  v.  Eureka  Specialty 
Co.,  77  Fed.  291,  85  L.  B.  A.  730,  25  C.  C.  A.  267,  restraining  breach  of 
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eondition  of  sale  of  patenfed  machine ;  Commercial  etc.  Tel.  Co.  v.  New 
England  etc.  Tel.  Co.,  61  Vt.  251,  15  Am.  St  Bep.  901,  5  L.  B.  A.  165, 
17  Atl.  1074,  holding  lease  of  patent  for  public  use  cannot  be  restricted 
to  a  portion,  of  the  public,  and  granting  mandamus  compelling  connec- 
tion of  telephone  with  tel^;raph  company. 

Distii^uished  in  Bauer  v.  O'Donnell,  229  U.  S.  15,  17,  Ann.  Gas.  1915A, 
150,  50  L.  B.  A.  (N.  8.)  1185,  67  L.  Ed.  1046,  33  Sup.  a.  616,  holding 
patentee  may  not  limit  price  of  patented  article  on  sale  to  jobbers. 

When  patentee  has  assigned  all  his  rights  within  a  certain  district, 
purchaser  ftom  assignee  may  use  patented  article  outside  such  district. 

Approved  in  Daimler  Mfg.  Co.  v.  Conklin,  160  Fed.  683,  684,  685,  hold- 
ing one  buying  United  States  patented  article  from  one  authorized  to 
sell  in  foreign  land  not  guilty  of  infringement  in  bringing  same  to 
United  States;  dissenting  opinion  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S. 
67,  Ann.  Gas.  191SD,  880,  56  L.  Ed.  671,  32  Sup.  Ct.  364,  majority  up- 
holding license  restriction  on  purchaser  of  mimeograph  that  machines 
sold  may  be  used  only  with  supplies  made  by  patentee,  although  they  are 
all  unpatented ;  Hobbie  v.  Jennison,  149  U.  S.  360,  361,  87  L.  Ed.  768, 13 
Sup.  Ct.  880,  Keeler  v.  Standard  Folding-Bed  Co.,  157  U.  S.  663,  665,  39 
L.  Ed.  850,  15  Sup.  Ct.  739,  740,  McKay  v.  Wooster,  2  Sawy.  376,  Fed. 
Cas.  8847,  Hobbie  v.  Smith,  27  Fed.  662,  Hobbie  v.  Jennison,  40  Fed. 
891,  and  Edison  Electrio  Light  Co.  v.  Goelet,  65  Fed.  614,  all  applying 
rule  in  infringement  suits;  Jackson  v.  Vaughan,  73  Fed.  840,  842,  hold- 
ing purchaser  may  sell  the  article  in  territory  reserved  by  the  patentee. 

Distinguished  in  dissenting  opinion  in  Keeler  v.  Standard  Folding-Bed 
Co.,  157  U.  S.  669,  671,  39  L.  Ed.  852, 15  Sup.  Ct.  742,  majority  applying 
rule  to  sale  as  well  as  use  of  patented  article;  Rubber  Tire  Wheel  Co. 
v.  Milwaukee  Rubber  etc.  Co.,  142  Fed.  536,  arguendo. 

Limited  in  Hatch  v.  Adams,  22  Fed.  436,  Cal.  Electrical  Works  ▼. 
Finck,  47  Fed.  585,  586,  and  Standard  Folding-Bed  Co.  v.  Keeler,  37 
Fed.  694,  all  holding  purchaser  of  patented  article  from  assignee  for  a 
certain  district  cannot  sell  it  outside;  Hobbie  v.  Smith,  27  Fed.  662, 
holding  territorial  assignee  cannot  sell  patented  articles  to  be  delivered 
outside  his  district;  Hatch  v.  Hall,  24  Blatchf.  358,  30  Fed.  614,  holding 
territorial  assignee  of  patent  liable  as  infringer  for  furnishing  articles 
to  be  sold  outside  his  district;  Graff  v.  Boesch,  33  Fed.  279,  holding 
article  patented  in  United  States  and  Germany  cannot  be  imported  and 
sold  here  without  consent  of  United  States  patentee;  Sheldon  Axle  Co. 
V.  Standard  Axle- Works,  37  Fed.  789,  790,  791,  3  L.  B.  A.  656,  657,  en- 
joining subsequent  assignee  from  using  articles  within  district  of  prior 
assignee ;  Dickerson  v.  Tinling,  84  Fed.  194,  28  C.  C.  A.  139,  restraining 
purchaser  from  assignee  in  foreign  country  from  breach  of  condition  that 
article  should  not  be  sold  in  United  States. 
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Distingoished  in  Daimler  Mfg.  Co.  y.  Conklin,  170  Fed.  72,  27  L.  R.  A. 
(N.  S.)  634,  95  C.  C.  A.  346,  holding  one  baying  United  States  patented 
article  in  foreign  country  and  bringing  it  to  United  States  is  guilty  of 
infringement. 

Importation  of  article  made  abroad  by  process  patented  at  home 
as  an  infringement.    Note,  20  E.  R.  C.  713. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note, 
20  E.  R.  0.  771. 

17  WaU.  460-463,  21  L.  Ed.  679,  PHILP  ▼.  KOCK. 

Infringer  Is  liable  under  XTnlted  States  statute  for  aetual  damages  sus- 
tained, measured  by  royalties  or  profits. 

Approved  in  United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  618, 
132  C.  C.  A.  614,  holding  where  sales  by  infringer  have  been  extensive, 
damages  may  be  estimated;  Clark  v.  Johnson,  199  Fed.  120, 120  C.  C.  A. 
382,  holding  defendant  in  infringement  suit  must  show  sales  resulted  from 
other  than  patented  attributes;  Nelson  v.  J.  H.  Winehell  &  Co.,  203  Mass. 
89,  23  L.  R.  A.  (N.  S.)  1150,  89  N.  E.  186,  one  holding  license  for  sale 
of  patented  article  is  liable  in  damages  when  exceeding  time  limit  of 
license ;  Yale  Lock  Co.  v.  Sargent,  117  U.  S.  553,  29  L.  Ed.  960,  6  Sup.  Ct. 
943,  allowing  damage  measured  by  enforced  reduction  of  prices;  Tilgh- 
man  v.  Proctor,  125  U.  S.  144,  31  L.  Ed.  666,  8  Sup.  Ct.  898,  and  Cassidy 
V.  Hunt,  75  Fed.  1015,  both  applying  rule;  Schillinger  v.  Gunther,  15 
Blatchf.  310,  Fed.  Cas.  12,457,  holding  patentee  can  recover  only  profits 
due  to  his  invention ;  Creamer  v.  Bowers,  35  Fed.  208,  allowing  recovery 
at  rate  .offered  by  plaintiff  in  his  testimony. 

Distinguished  in  Brown  v.  Lanyon,  148  Fed.  839,  78  C.  C.  A.  628, 
action  at  law  is  not  maintainable  for  sole  purpose  of  recovering  profits 
of  infringer  of  patent. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks  as 
damages.    Note,  51  L.  R.  A.  803,  804,  813. 

Where  Infringement  is  confined  to  part  of  thing  sold,  recovery  must 
be  limited  accordingly,  and  counsel  fees  cannot  be  included. 

Approved  in  Westinghouse  v.  New  York  Air  Brake  Co.,  140  Fed.  547, 
72  C.  C.  A.  61,  following  rule ;  Gould's  Mfg.  Co.  v.  Cowing,  12  Blatchf. 
250,  Fed.  Cas.  5642,  applying  rule  where  patent  covered  only  an  im- 
provement; Holbrook  v.  Small;  12  Fed.  Cas.  326,  refusing  to  allow  ex- 
penses of  suit  as  part  of  recovery;  Calkins  v.  Bertrand,  10  Biss.  449, 
8  Fed.  759,  Maier  v.  Brown,  17  Fed.  737,  Hunt  Bros.  Fruit  Packing  Co., 
V.  Cassidy,  53  Fed.  261,  7  U.  S.  App.  424,  3  C.  C.  A.  625,  all  applying 
rule. 
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In  iiiM2igem€Ot  inits,  damagw  mnat  be  proved  $iafA  ;mt  left  to  con- 
Jectnrei. 

Approved  in  Singer  Mfg.  Co.  v.  Cramer,  109  Ted.  669,  48  C^C/A,  588, 
following  rale;  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  C<).;  €55 
U.  S.  648,  59  L.  Ed.  404»  35  Sap.  Ct.  221,  holding  sales  made  by  inf ringee  ' 
cannot  be  basis  of  damages  in  absence  of  proof  that  patentee  woald 
have  made  same  sales ;  Underwood  Typewriter  Co.  v.  Fox  Typewriter  Co., 
220  Fed.  884,  holding  patentee  of  tabulating  typewriter,  saing  infringer 
selling  with  and  without  tabulating  device,  must  be  able  to  show  what 
sales  resulted  from  latter  device;  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg. 
Co.,  160  Fed.  952,  89  C.  C.  A.  26,  holding  to  recover  damages  on  account 
of  sales  made,  patentee  must  show  he  could  have  made  same  sales; 
P.  P.  Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  50,  83  C.  C.  A.  157, 
holding  arbitrary  sum  cannot  be  awarded  by  court  in  action  for  infringe- 
ment; Piaget  Novelty  Co.  v.  Headley,  123  Fed.  898,  holding  in  estimating 
profits  realized  by  defendant  from  manufacture  and  sale  of  infringing 
article,  office  and  factory  rental  and  labor  are  allowed,  but  no  insurance 
or  legal  fees  in  defending  prior  suit ;  Dobson  v.  Hartford  Carpet  Co.,  114 
U.  S.  445,  29  L.  Ed.  279,  5  Sup.  Ct.  948,  allowing  nominal  damages; 
Gould's  Mfg.  Co.  V.  Cowing,  12  Blatchf.  250,  Fed.  Cas.  5642,  Calkins  v. 
Bertrand,  10  Hiss.  450,  8  Fed.  759,  Maier  v.  Brown,  17  Fed.  737,  Royer 
V.  Schultz  Belting  Co.,  45  Fed.  52,  Kirk  v.  DuBois,  46  Fed.  487,  Hunt 
Bros.  Fruit  Packing  Co.  v.  Cassidy,  53  Fed.  262,  3  C.  C.  A.  525,  all  grant- 
ing only  nominal  damages  in  absence  of  proof;  Buerk  v.  Imhaeuser,' 14 
Blatchf.  21,  Fed.  Cas.  2107,  and  Morss  v.  Union  Fom^Co.,  39  Fed.  471, 
both  applying  rule. 

Burden  of  proof  as  to  profits  in  infringement  suit.    Note,  41  L.  R.  A. 
(N.  8.)  658. 

17  WaU.  463-473,  21  L.  Ed.  517,  OABLTOK  v.  BOKES. 

Claims  in  reissued  patent  most  be  limited  by  state  of  art  wben  origi- 
nal patent  was  applied  for. 

Approved  in  McBride  v.  Kingman,  72  Fed.  912,  applying  rule  in  hold- 
ing patent  for  riding  attachment  for  plows^  not  infringed. 

Claims  in  a  reissued  patent  are  void  if  more  comprehensive  tban  claims 
In  original  patent. 

Approved  in  Smith  v.  Merriam,  6  Fed.  718,  holding  reissue  of  patent 
for  sewing-machine  presser-foot,  valid. 

Distinguished  in  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  143,  up- 
holding Corby  v.  Corby  reissue  No.  11,751,  for  machine  for  working  and 
shaping  dough. 
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In  tills  estffi^txgkfi^iUukVivtoreB  znreaiLbiaydikg^  general  clainu,  calculated 
to  dlBcpniajse  kuMler  invention  on  similar  lines  and  to  cover  antecedent 
InFej&tldiis./* 

-^  '  rAppioved  in  Queen  &  Co.  v.  R.  Friedlander  &  Co.,  149  Fed.  777,  hold- 
'  mg  void  Sayer  patent  No.  594,036,  claim  1,  for  improvement  in  vacuum 
tubes;  Electric  Smelting  etc.  Co.  v.  Pittsbuigh  etc.  Co.,  Ill  Fed.  759, 
holding  Bradley  patents  No.  464,933  and  No.  468,148,  for  process  for 
reducing  refractory  ores,  not  infringed  by  Hall  patent  No.  400,766,  for 
reduction  of  aluminum  ores;  American  Bell  Tel.  Co.  v.  National  Tel. 
Mfg.  Co.,  109  Fed.  994,  holding  Berbinger  combined  telephone  and  tele- 
graph patent  No.  463,569,  in  so  far  as  it  covered  broadly  all  transmitters, 
was  anticipated  by  Bell  liquid  transmitter;  Union  Paper  Collar  Co.  v. 
White,  24  Fed.  Cas.  678,  enjoining  infringement  of  patent  on  collars, 
-and  construing  claim;  Consolidated  Brake>Shoe  Co.  v.  Detroit  Steel  etc. 
Co.,  59  Fed.  905,  enjoining  infringement  pf  patent  on  brake-shoes. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  0. 


Where  a  spedllcation,  by  ambignlty  and  needless  mnttipUcatlon  of 
nebulous  claims,  Is  calculated  to  deceive  and  mislead  the  public,  patent 
Is  void. 

Approved  in  Combined  etc.  Can  Co.  v.  Lloyd,  11  Fed.  154,  holding 
claim  for  a  feature  inelnded  in  another  elaim  void,  also  m  elaim  for  an 
aggregation  of  old,  known  elements. 

One  void  claim  does  not  vitiate  entire  patent  if  made  by  mistake  or 
Inadvertence,  and'wlthont  ftand. 

Approved  in  Smith  v.  Merriam,  6  Fed.  718,  holding  reissued  patent 
for  sewing  machine  presser-foot  valid;  Wood  v.  Packer,  17  Fed.  651, 
holding  reissued  pat^it  for  coal  cart  valid. 

17  WaU.  473-488,  21  L.  Ed.  723,  WILSON  V.  OITT  BANK. 

Primary  object  of  bankruptcy  Is  to  secure  a  Just  distribution  of  prop- 
erty  among  creditors;  secondary  object  is  release  of  bankrupt  from  his 
debts. 

Approved  in  Baylor  v.  Rawlings,  200  Fed.  133,  118  C.  C.  A.  305,  hold- 
ing bankrupt  failing  to  disclose  books  was  not  entitled  to  discharge; 
In  re  Armstring,  145  Fed.  208,  holding  mortgages  given  while  actually 
insolvent,  but  where  debtor  did  not  so  believe,  not  to  be  preferences; 
dissenting  opinion  in  In  re  Naphtaly,  7  Cal.  Unrep.  394,  majority  hold- 
ing attorney  aiding  in  preferring  creditors  of  client  is  liable  to  suspen- 
sion; Frankel  v.  Creditors,  20  Nov.  56, 14  Pac.  777,  construing  State  in« 
solvent  act. 
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Petition  for  involiiiitary  bankniptcy  must  comply  with  reanlrementa 
of  itatnte,  and  nocoflsaary  allegatlona  may  be  denied  by  debtor,  wbo  may 
demand  yerdict  of  a  jury. 

Approved  in  Sanf ord  v.  Hoxford,  32  Mich.  316,  321,  20  Am.  £ep.  649, 
652,  holding  agreement  to  withdraw  opposition  to  bankruptcy  proceed- 
ings Talid. 

To  render  a  transfer  of  i>roperty  void,  as  fraudulent  preference,  there 
must  be  an  intent  to  give  preference  to  a  creditor,  or  to  defeat  or  delay 
operation  of  the  act. 

Approved  in  Western  Tie  etc.  Co.  v.  Browii,  196  U.  S.  509,  49  L.  Ed. 
674,  25  Sup.  Ct.  339,  sum  retained  by  creditor  with  knowledge  of  debtor's 
insolvency,  within  four  months  of  bankruptcy,  which  sum  was  due  bank- 
rupt under  agreement  by  which  creditor  deducted  from  employee's  wages 
sums  due  bankrupt^  is  not  preference ;  Debus  v.  Tates,  193  Fed.  437,  438, 
439,  holding  where  owner  of  three  hundred  thousand  dollar  business 
sells  lot  worth  fifteen  hundred  dollars,  but  delays  making  transfer  until 
within  four  month  period,  no  preference  will  be  deemed ;  Chicago  Title 
etc.  Co.  V.  Federal  Trust  etc.  Bank,  192  Fed.  975,  holding  bank  acquir- 
ing setoff  was  given  preference;  First  Nat.  Bank  v.  Abbott,  165  Fed. 
859,  91  C.  C.  A.  538,  holding  void  an  assignment  taken  by  bank  within 
four  months  preceding  bankruptcy;  Hardy  v.  Gray,  144  Fed.  925,  926, 
75  C.  C.  A.  562,  holding  payment  by  insolvent  to  creditor  by  return  of 
goods  to  be  preference;  In  re  Thomas,  103  Fed.  274,  holding  for  insol- 
vent to  suffer  execution  sale  of  property  without  taking  affirmative 
action  to  pay  judgment  and  discharge  execution  is  act  of  bankruptcy 
within  Bankruptcy  Act  of  1898,  §  3;  Cauthom  v.  Burley  State  Bank,  26 
Idaho,  545,  144  Pac.  1112,  holding  chattel  mortgage  giving  mortgagors 
right  to  sell  goods  did  not  constitute  preference;  dissenting  opinion* in 
Wilson  Bros.  v.  Nebon,  183  U.  S.  205,  208,  46  L.  Ed.  153,  165,  22  Sup. 
Ct.  79,  majority  holding  failure  of  insolvent  to  file  petition  in  bank- 
ruptcy at  least  five  days  prior  to  execution  sale  under  judgment  entered 
upon  irrevocable  power  of  attorney  is  preference;  Mays  v.  Fritton,  20 
Wall.  420,  22  L.  Ed.  891,  holding  bond  and  judgment  by  confession  valid 
in  creditor's  hands;  Bumhisel  v.  Firman,  22  Wall.  178,  22  L.  Ed.  769, 
holding  a  new  iflbortgage  on  same  property  for  same  debt  is  not  a  prefer- 
ence; Brown  v.  Jefferson  County  Nat.  Bank,  19  Blatchf.  321,  322,  323, 
9  Fed.  259,  261,  holding  collusive  judgment  and  levy  void  against  as- 
signee in  bankruptcy;  Balfour  v.  Wheeler,  15  Fed.  232,  holding  execu- 
tion sale,  after  judgment  on  note  given  to  prefer  a  creditor,  void 
(affirmed,  22  Blatchf.  5,  18  Fed.  895) ;  Hoover  v.  Greenbaum,  61  N.  Y. 
311,  holding  judgment  by  confession  obtained  from  debtor  by  creditor's 
attorney,  but  without  letter's  knowledge/  valid ;  Tyler  v.  Brock,  68  N.  Y. 
423,  holding  that  to  invalidate  a  transfer,  creditor  must  have  reason  to 
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believe  debtor  insolvent;  Chadwick  v.  Carson,  78  Ala.  121,  bolding  mort- 
gage valid,  where  mortgagee  had  no  knowledge  of  mortgagor's  insolvency. 
Distinguished  in  Wilson  Bros.  v.  Nelson,  183  U.  S.  198,  46  L.  Ed.  151, 
22  Sup.  Ct.  77,  holding  failure  of  insolvent  to  file  petition  in  bankruptcy 
at  least  five  days  prior  to  execution  sale  under  judgment  entered  upon 
irrevocable  i)ower  of  attorney  is  preference. 

There  Is  no  moral  obligation  on  an  Insolvent  unless  the  statute  re- 
quires it,  to  petition  for  voluntary  bankruptcy  when  sued  for  a  debt. 

Approved  in  Richmond  etc.  Iron  Co.  v.  Allen,  148  Fed.  661,  78  C.  C.  A. 
389,  insolvent  corporation  does  not  give  preference  by  permitting  its 
property  on  leased  premises  to  be  sold  for  past  rent ;  DunCan  v.  Landis, 
106  Fed.  851,  45  C.  C.  A.  666,  holding  entering  of  judgment  on  judgment 
note  executed  by  debtor  years  before  and  prior  to  passage  of  bankruptcy 
act,  by  which  creditor  was  given  preference  which  was  not  discharged 
in  time,  is  not  act  of  bankruptcy  within  Bankruptcy  Act  of  1898,  §  3 ; 
dissenting  opinion  in  Wilson  Bros.  v.  Nelson,  183  U.  S.  210,  46  L.  Ed. 
155,  22  Sup.  Ct.  81,  majority  holding  failure  of  insolvent  to  file  petition 
in  bankruptcy  at  least  five  days  prior  to  execution  sale  under  judgment 
entered  upon  irrevocable  power  of  attorney  is  preference;  Tenth  Nat. 
Bank  v.  Warren,  96  U.  S7  541,  24  L.  Ed.  640,  and  Henkelman  v.  Smith,  42 
Md.  174,  refusing  recovery  to  assignee  in  bankruptcy  of  property  sold 
under  execution ;  Partridge  v.  Dearborn,  2  Low.  286,  287,  Fed.  Cas.  10,785, 
holding  lien  obtained  by  judgment  on  debt  not  yet  payable  void ;  Witt  v. 
Hereth,  6  Biss.  476,  Fed.  Cas.  17,921,  holding  judgment  and  execution, 
just  prior  to  bankruptcy,  valid;  In  re  Union  Pac.  R.  R.  Co.,  10  Bank. 
Reg.  184,  24  Fed.  Cas.  627,  holding  mortgage  to  secure  bonds  issued  to 
pay  debts  not  an  act  of  bankruptcy;  Parsons  v.  Caswell,  1  Fed.  77,  hold- 
ing judgments  obtained  by  secret  co-operation  of  insolvent  debtor  void ; 
Brown  v.  Jefferson  County  Nat.  Bank,  19  Blatchf.  322,  9  Fed.  262,  and 
Conover  v.  Hull,  10  Wash.  688,  45  Am.  St  Bep.  824,  39  Pac.  171,  both 
holding  collusive  judgment  and  levy  void,  as  against  assignee  in  bank- 
ruptcy; Mason  v.  Warthens,  7  W.  Va.  540,  holding  attachment  lien  not 
displaced  by  bankruptcy  proceedings. 

'  Distinguished  in  dissenting  opinion  in  Duncan  v.  Landis,  106  Fed.  861, 
45  C.  C.  A.  666,  majority  holding  entering  of  judgment  on  judgment  note 
executed  by  debtor  years  before  and  prior  to  passage  of  bankruptcy  act, 
by  which  creditor  was  given  preference  which  was  not  discharged  in 
time,  is  not  act  of  bankruptcy  within  Bankruptcy  Act  of  1898,  §  3 ;  Hyde 
V.  Corrigan,  9  Bank.  Reg.  469, 12  Fed.  Cas.  1107,  holding  execution,  after 
default  judgment  against  a  party  utterly  insolvent,  void. 

Person  who  doea  a  positive  act,  knowing  the  consequences  before- 
battd,  is  held  to  intend  those  consequences. 


^ 
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AppiDTed  in  Union  Terminal  R.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.,  119 
Fed.  213,  appl3ring  rale  to  improper  joinder  of  party  in  condemnation 
proceedings  to  prevent  removal;  Winters  v.  Drake,  102  Fed.  550,  hold- 
ing omission  o£  plaintiff  in  declaration  to  state  that  defendant  was  Fed- 
eral receiver  where  absence  of  such  statement  is  relied  npon  to  prevent 
removal  is  frand  npon  Federal  jurisdiction;  Hyde  v.  Corrigan,  9  Bank. 
Reg.  469,  12  Fed.  Cas.  1107,  holding  execution,  after  default  judgment 
against  one  utterly  insolvent,  void;  Ca'hm  v.  Fry,  9  Bank.  Reg.  551,  30 
Fed.  Cas.  906,  holding  judgment  obtained  on  warrflnt  of  attorney  to 
confess,  given  to  creditor  by  insolvent,  voidable. 

A  man  caanot  be  held  to  intend  a  result  of  other  person's  acts  when 
he  contributes  nothing  to  thetr  success  and  is  under  no  obligation  to  prevent 
them. 

Approved  in  Hyde  v.  Corrigan,  9  Bank.  Reg.  470,  11  Fed.  Cas.  1107, 
holding  execution,  after  default  judgment  against  one  utterly  insolvent, 
void. 

Very  slight  afl&rmatlYe  evidence  of  a  desire^  or  acts  done  to  prefer  a 
creditor,  might  invalidate  a  transaction,  under  bankruptcy  act. 

Approved  in  In  re  Truitt,  203  Fed.  552,  holding  insolvent  debtor  con- 
fessing certain  judgments  to  creditor  committed  act  of  bankruptcy ;  Dun- 
can V.  Landis,  106  Fed.  853,  45  C.  C.  A.  666,  holding  entering  judgment 
on  judgment  note  executed  by  debtor  years  before,  and  prior  to  passage 
of  bankruptcy  act,  by  which  creditor  was  given  preference  which  was 
not  discharged  in  time,  is  not  act  of  bankruptcy  within  Bankruptcy  Act 
of  1898,  §  3;  In  re  Eggert,  102  Fed.  742,  43  C.  C.  A.  1,  holding  to  con- 
stitute preference  under  Bankruptcy  Act  of  1898,  §  60b,  it  is  sufficient 
if  creditor  has  reasonable  cause  to  believe  debtor  insolvent;  Dutcher  v. 
Wright,  94  U.  S.  557,  24  L.  Ed.  181,  holding  transfer  to  creditor  invalid, 
where  he  should  reasonably  have  known  that  debtor  was  insolvent; 
Rogers  ▼.  Palmer,  102  U.  S.  268,  26  L.  Ed.  165,  holding  default  judgment 
and  execution  aided  by  insolvent  void ;  Sage  v.  Wyncoop,  104  U.  S.  321, 
26  L.  Ed.  740,  holding  judgment  and  execution,  obtained  just  prior  to 
voluntary  bankruptcy,  void;  Wight  v.  Muxlow,  8  Ben.  57,  Fed.  Cas. 
17,629,  holding  interposition  of  groundless  defense  in  one  action  to  facili- 
tate judgment  by  default  in  another  renders  the  lien  of  the  latter  void; 
Hyde  v.  Corrigan,  9  Bank.  Reg.  470,  12  Fed.  Cas.  1108,  holding  execu- 
tion, after  default  judgment  against  one  utterly  insolvent,  void;  Har- 
rison V.  McLaren,  10  Bank..  Reg.  250,  11  Fed.  Cas.  657,  holding  prefer- 
ences void;  In  re  Jonas,  16  Bank.  Reg.  458,  13  Fed.  Cas.  925,  holding 
any  creditor  may  intervene  and  contest  the  bankruptcy  petition;  In  re 
King,  10  Bank.  Reg.  104,  14  Fed.  Cas.  507,  holding  acknowledgment  of 
service  of  summons  by  debtor  will  not  invalidate  judgment  obtained  by 
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creditor;  Parsons  v.  Caswell,  1  Fed.  77,  holding  judgments  obtained  by 
secret  co-operation  of  insolvent  debtor  void;  Brown  v.  Jefferson  County 
Nat.  Bank,  19  Blatchf.  322,  323,  9  Fed.  262,  263,  and  Conover  v.  Hull, 
10  Wash.  688,  45  Am.  St.  Rep.  824,  39  Pac.  171,  both  holding  collusive 
judgment  and  levy  void  against  assignee  in  bankruptcy;  Balfour  v. 
Wheeler,  22  Blatchf.  5,  18  Fed.  895,  896,  897,  holding  execution  sale, 
after  confessed  judgment  on  note  given  to  prefer  creditor,  void;  Sart- 
well  V.  North,  144  Mass.  195,  10  N.  E.  827,  holding  voluntary  appear^ 
ance  of  debtor  and'default  judgment  invalidate  execution  thereunder. 

Distinguished  in  Pirie  v.  Chicago  Title  &  Trust  Co.,  182  U.  S.  455,  46 
L.  Ed.  1180,  21  Sup.  Ct.  913,  holding  creditor  receiving  payments  from 
insolvent  within  four  months  of  petition  in  bankruptcy,  but  who  did  not 
have  reasonable  cause  to  believe  preference  intended,  need  not  reply  to 
trustee  under  Bankruptcy  Act  of  1898,  §  60b ;  In  re  Metzger  Toy  etc.  Co., 
114  Fed.  958,  959,  holding  preference  created  under  Bankruptcy  Act  of 
1898,  §  60a,  where  judgment  recovered  against  bankrupt  partner  and  on 
issuance  of  execution  agreed  that  sheriff  place  cashier  in  store  and  apply 
proceeds  of  sales  to  payment  of  execution. 

Mere  passive  nonreslstance  of  an  insolvent  debtor  to  regular  Judicial 
proceedings  on  a  debt  already  due  does  not  show  preference  of  a  creditor, 
or  a  purpose  to  defeat  or  delay  operation  of  bankruptcy  act  of  1867. 

Approved  in  In  re  Wilmington  Hosiery  Co.,  120  Fed.  183,  holding 
where  insolvent  corporation  against  which  bill  was  filed,  alleging  insol- 
vency and  praying  appointment  of  receiver,  answered  admitting  insol- 
vency, and  receiver  was  appointed,  corporation  did  not  thereby  permit 
removal  of  property  within  Bankruptcy  Act,  §  3a  (1) ;  In  re  Nelson,  98 
Fed.  77,  holding  no  preference  made  under  Bankruptcy  Act,  §  3,  when 
debtor  prior  to  passage  of  bankruptcy  act  gave  note  on  which  creditor 
entered  judgment  after  passage  of  act;  Lopez  v.  Campbell,  163  N.  T. 
346,  57  N.  £.  503,  holding  mere  nonresistance  to  judgment  against  corpo- 
ration does  not  render  judgment  void  under  stock  corporation  law,  §  48 ; 
Johnson  v.  Anderson,  70  Neb.  243,  97  N.  W.  342,  holding  attachment 
and  judgment  thereon  not  preference ;  Clark  v.  Iselin,  21  Wall.  373,  377, 
22  L.  Ed.  572,  574,  refusing  recovery  to  assignee  in  bankruptcy  of  money 
paid  by  debtor  to  judgment  creditor;  Tenth  Nat.  Bank  v.  Warren,  96 
U.  S.  541,  24  L.  Ed.  640,  refusing  recovery  to  assignee  in  bankruptcy  of 
property  sold  under  execution  (reversing  s.  c,  10  Blatchf.  500,  Fed.  Cas. 
17,202) ;  Britton  v.  Payen,  7  Ben.  224,  226,  Fed.  Cas.  1906,  holding  de- 
fault judgment  for  rent  and  execution  thereunder  valid;  Macdonald  v. 
Moore,  8  Ben.  582,  Fed.  Cas.  8763,  holding  judgment  and  levy,  after 
void  assignment,  valid;  Sleek  v.  Turner,  76  Pa.  St.  145,  holding  execu- 
tion after  default  judgment  on  note  valid;  McCormick  v.  Buckner,  15 
Fed.  Cas.  1306,  holding  execution  after  judgment  confessed  by  debtor 
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valid;  Crane  v.  Fenny,  2  Fed.  196,  holding  execntion  lien,  attaching  be- 
fore filing  of  bankruptcy  petition,  valid,  though  levy  was  not  made  until 
afterward;  Henkelman  v.  Smith,  42  Md.  174,  and  Kemmerer  v.  Tool, 
78  Pa.  St.  151,  81  Pa.  St.  474,  refusing  recovery  to  assignee  of  prop- 
erty sold  under  execution  by  creditor;  Louehheim  v.  Henzey,  86  Pa.  St. 
352,  holding  execution  sale  shortly  before  filing  bankruptcy  petition 
valid;  Mason  v.  Warthens,  7  W.  Va.  540,  holding  attachment  lien  not 
displaced  by  bankruptcy  proceeding;  In  re  Ogles,  93  Fed.  434,  refusing 
injunction  against  attaching  creditors  alleged  to  be  unlawfully  pre- 
ferred ;  South  Carolina  Loan  etc.  Co.  v.  McPherson,  26  S.  C.  440,  2  S.  E. 
272,  arguendo. 

Distinguished  in  In  re  Ed.  W.  Wright  Lumber  Co.,  114  Fed.  1014,  hold- 
ing where  bankrupt  owed  bank  and  a  claimant,  and  on  bank  threatening 
suit  claimant 's  father  procured  claimant  to  execute  to  bank  demand  note 
for  bankrupt's  debt  and  accommodation  notes  to  enable  bankrupt  to 
take  trip,  and  bankrupt  executed  trust  deed  for  claimant's  benefit,  pref- 
erence was  created  under  Bankruptcy  Act  of  1898,  §  60a ;  Little  v.  Alex- 
ander, 21  Wall.  503,  22  L.  Ed.  626,  holding  intentional  preference  of 
creditors  by  giving  new  notes  to  allow  earlier  judgments  void ;  Partridge 
V.  Dearborn,  2  Low.  286,  287,  Fed.  Cas.  10,785,  holding  lien  obtained  by 
judgment  on  debt  not  due  void;  Alderdice  v.  State  Bank,  1  Hughes,  56, 
Fed.  Cas.  154,  holding  deed  of  preference  given  for  overdraft  one  month 
before  bankruptcy  void;  Loudon  v.  First  Nat.  Bank,  2  Hughes,  427,  Fed. 
Cas.  8525,  holding  execution  sale,  after  judgment  on  new  notes,  taken 
with  knowledge  of  debtor's  insolvency  void;  Britton  v,  Payen,  7  Ben. 
230,  231,  Fed.  Cas.  1906,  holding  transfer  of  goods  to  secure  payment 
of  rent  void;  Wight  v.  Muxlow,  8  Ben.  56,  Fed.  Cas.  17,629,  holding  the 
interposition  of  a  groundless  defense  in  one  suit,  to  allow  another  credi- 
tor to  obtain  judgment  by  default,  renders  the  latter  void;  In  re  Her- 
pich,  T  Biss.  389,  391,  Fed.  Cas.  6418,  holding  judgment  and  execution, 
under  warrant  of  attorney  given  to  creditor  who  knew  of  insolvency 
void;  Zahm  v.  Fry,  9  Bank.  Reg.  551,  30  Fed.  Cas.  906,  holding  judg- 
ment obtained  on  warrant  of  attorney,  given  to  creditor  by  insolvent, 
voidable;  Harrison  v.  McLaren,  10  Bank.  Reg.  250,  11  Fed.  Cas.  657, 
holding  preference  of  creditor  by  shipment  of  goods  void;  Parsons  v. 
Caswell,  1  Fed.  77,  holding  judgments  obtained  by  secret  co-operation  of 
insolvent  debtor  void;  Darling  v.  Townsend,  5  Fed.  179,  holding  execu- 
tion on  judgment  obtained  by  confession  of  debtor  two  days  before  bank- 
ruptcy void;  Brown  v.  Jefferson  etc.  Bank,  19  Blatchf.  317,  319,  9  Fed. 
258,  259,  holding  collusive  judgments  and  levies  void  as  against  an  as- 
signee in  bankruptcy;  Balfour  v.  Wheeler,  22  Blatchf.  5,  18  Fed.  895, 
896,  897,  holding  execution  sale  after  confessed  judgment  on  note  given 
to  prefer  creditor  void ;  In  re  Moyer,  93  Fed.  189,  holding  execution  after 
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judgment  entered  on  warrant  of  attorney  given  by  debtor  void  nnder 
act  of  1898;  Sartwell  v.  North,  144  Mass.  195,  10  K.  E.  827,  holding 
voluntary  appearance  by  debtor  and  default  judgment  invalidate  execu- 
tion thereunder;  Wright  v.  Tergus  Falls  Nat.  Bank,  48  Minn.  128,  129, 
50  N.  W.  1031,  1032,  holding  collusive  judgment  to  prefer  a  creditor 
void ;  Yanish  v.  Pioneer  Fuel  Co.,  60  Minn.  324,  62  N.  W.  388,  holding 
execution,  after  default  judgment,  invalid  under  State  insolvent  act. 

Althougli  creditor  knows  insolvent  condition  of  bis  debtor,  his  levy 
and  seizure  on  debtor's  property,  after  judgment  by  default,  are  not  void. 

Approved  in  Clark  v.  Iselin,  21  Wall.  373,  22  L.  Ed.  572,  refusing  re- 
covery by  assignee  in  bankruptcy  of  money  paid  by  debtor  to  judgment 
creditor;  Tenth  Nat.  Bank  v.  Warren,  96  U.  S.  541,  24  L.  Ed,  640,  hold- 
ing execution  sale  valid;  Blabon  v.  Hunt,  3  Fed.  Gas.  494,  applying  rule 
where  judgment  was  entered  on  warrant  of  attorney  given  to  creditor; 
Hovey  v.  Home  Ins.  Co.,  10  Bank.  Reg.  232,  12  Fed.  Cas.  607,  holding 
purchase  of  a  debt  of  one  insolvent  by  his  debtor  immediately  prior  to 
bankruptcy,  to  set  off  against  his  indebtedness,  valid;  Sleek  v.  Turner, 
76  Pa.  St.  145,  applying  rule  in  case  of  execution  after  judgment  on 
note ;  In  re  Price,  19  Fed.  Cas.  1316,  refusing  to  expunge  proof  of  claim 
of  judgment  creditor;  Henkelman  v.  Smith,  42  Md.  174,  176,  and  Kem- 
merer  v.  Tool,  78  Pa.  St.  161,  81  Pa.  St.  474,  refusing  recovery  to  as- 
signee of  property  sold  under  execution;  State  v.  Taylor,  3  Mo.  App. 
355,  holding  sheriff  liable  for  turning  over  to  United  States  assignee  in 
bankruptcy  an  execution  debtor's  property;  Mason  v.  Warthens,  7 
W.  Va.  540,  holding  attachment  lien  not  displaced  by  bankruptcy  pro- 
ceedings. 

Distinguished  in  In  re  Herpich,  7  Biss.  389,  391,  Fed.  Cas.  6418,  hold- 
ing judgment  lien,  obtained  under  warrant  of  attorney  given  to  creditor 
who  knew  of  insolvency,  void;  In  re  Tifft,  19  Bank.  Reg.  201,  23  Fed. 
Cas.  1215,  holding  no  creditor  can  acquire  a  lien  by  attachment,  judg- 
ment, etc.,  after  filing  of  bankruptcy  petition ;  Brown  v.  Jefferson  Couiity 
Nat.  Bank,  19  Blatchf.  320,  321,  9  Fed.  259,  261,  holding  collusive  judg- 
ment and  levy,  void  as  against  assignee  in  bankruptcy. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  E.  A.  649. 

Under  act  of  1867,  lien  of  Judgment  creditor,  obtained  by  levy  on 
debtor's  property,  is  not  displaced  by  subsequent  bankruptcy  proceedings 
against  debtor,  although  within  four  months  of  filing  the  petition. 

Approved  in  Clark  v.  Iselin,  21  Wall.  373,  22  L.  Ed.  572,  refusing  re- 
covery to  assignee  in  bankruptcy  of  money  paid  by  debtor  to  judgment 
creditor;  Piatt  v.  Stewart,  13  Blatchf.  493,  Fed.  Cas.  11,220,  applying 
rule  and  refusing  recovery  to  assignee  in  bankruptcy;  In  re  Hull,  14 
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Blatchf.  259,  Fed.  Cas.  6857,  allowing  payment  of  judgment  creditor  in 
fall  oat  of  bankrupt's  estate;  Webster  v.  Woolbridge,  3  Dill.  77,  Fed. 
Cas.  17,340,  Storer  v.  Haynes,  67  Me.  422,  and  Loucheim  v.  Henszey,  77 
Pa.  St.  308,  all  applying  rule;  Brookmire  v.  Bean,  3  Dill.  138,  Fed.  Cas. 
1942,  allowing  creditor  to  prove  his  claim  against  bankrupt  after  failure 
of  composition;  Townsend  v.  Leonard,  3  Dill.  372,  Fed.  Cas.  14,117,  hold- 
ing debtor's  property  in  sheriff's  hands  cannot  be  removed  by  Federal 
court ;  Pauley  v.  Cauthom,  101  Ind.  93,  holding  sale  by  assignee  in  bank- 
ruptcy, is  subject  to  existing  liens;  Nason  v.  Hobbs,  75  Me.  397,  McCnnl 
V.  Thayer,  70  Wis.  146,  35  N.  W.  356,  and  EUiott  v.  Warfield,  122  Cal. 
636,  55  Pac.  411,  all  applying  rule  in  cases  arising  under  State  insolvent 
acts;  Henkelman  v.  Smith,  42  Md.  176,  and  Kemmerer  v.  Tool,  78  Pa.  St. 
151,  81  Pa.  St.  474,  refusing  recovery  to  assignee  of  property  sold  under 
execution;  Fisher  v.  Lewis,  69  Mo.  630,  holding  execution  sale  on  judg- 
ment rendered  before  bankruptcy,  valid ;  Ansonia  Brass  etc.  Co.  v.  Bab- 
bitt, 74  N.  Y.  402,  holding  sheriff  liable  for  goods  levied  upon  by  him, 
but  xemoved  by  United  States  marshal  under  bankruptcy  proceedings; 
South  Carolina  Loan  etc.  Co.  v.  McPherson,  26  S.  C.  440,  2  S.  E.  272, 
holding  mortgage  recorded  only  two  days  before  bankruptcy  a  valid  lien 
under  State  law;  State  v.  Taylor,  3  Mo.  App.  355,  holding  sheriff  liable 
for  turning  over  to  United  States  assignee  in  bankruptcy,  an  execution 
debtor's  property;  Fisse  v.  Einstein,  5  Mo.  App.  90,  holding  discharge 
in  bankruptcy  of  judgment  debtor  will  not  release  his  sureties  on  an 
appeal  bond  executed  before  bankruptcy  proceedings;  Mason  v.  War- 
thens,  7  W.  Va.  540,  holding  attachment  lien  not  displaced  by  bankruptcy 
proceedings. 

Distinguished  in  Benedict  v.  Deshel,  177  N.  Y-  7,  68  N.  E.  1001,  hold- 
ing in  action  by  bankruptcy  trustee  under  Bankruptcy  Act  of  1898,  §  60, 
to  recover  moneys  paid  by  insolvent  to  creditor  as  preference,  intent  of 
debtor  in  making  payment  need  not  be  shown  where  there  is  evidence 
from  which  jury  might  find  that  creditor  had  reasonable  ground  to  be- 
lieve it  was  intended  as  preference;  Bracken  v.  Johnston,  4  Dill.  522, 
Fed.  Cas.  1761,  holding  attachment  dissolved  by  bankruptcy  and  attach- 
ing creditor  liable  to  assignee  in  bankruptcy ;  In  re  Tills,  11  Bank.  Reg. 
221,  23  Fed.  Cas.  1276,  holding  seizure  of  debtor's  goods  by  United 
States  marshal,  under  bjankruptcy  proceedings  will  divest  the  lien  of  a 
prior  onlevied  execution ;  Brown  v.  Jefferson  etc.  Bank,  19  Blatchf.  322, 
323,  9  Fed.  262,  263,  holding  collusive  judgments  and  levies  void  as 
against  assignee  in  bankruptcy;  Miller  v.  Bowles,  58  N.  Y.  256,  holding 
assignment  in  bankruptcy  dissolves  attachment  liens  out  of  State  court. 

Miscellaneous.  Cited  in  In  re  White  Star  Laundry  Co.,  117  Fed.  571, 
holding  laundry  corporation  cannot  be  adjudicated  a  bankrupt  under 
Bankruptcy  Act  of  1898,  §4;  United  States  v.  Toledo  Newspaper  Co., 
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220  Fed.  477,  Andrews  v.  Hovey,  124  U.  S.  717,  SI  L.  Ed.  563,  8  Sup. 
Ct.  685,  and  Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas.  6072,  all  inei- 
dentally. 

17  wan.  489-406,  21  L.  Bd.  680^  OASFSannSB  T.  USITED  BSATE8. 

Privity  of  contract  is  nawmtisl  to  aa  actton  af  dalit  cr  awniBpilt  for 
use  and  occupation  of  land. 

Approved  in  Bigby  v.  United  States,  188  U.  S.  406,  47  L.  Ed.  523,  23 
Snp.  Ct.  470,  holding  under  24  Stat.  505,  c.  359,  Federal  courts  have  no 
jurisdiction  of  action  for  damages  against  United  States  for  injuries  to 
passenger  in  government 'building  elevator;  Adsit  v.  Ejiufman,  121  Fed. 
356,  58  C.  C.  A.  33,  holding  assumpsit  for  use  and  occupation  does  not 
lie  against  defendant  in  possession  under  third  party  adversely  to  plain- 
tiff;  Hill  v.  United  States,  149  U.  S.  598,  37  L.  Ed.  864, 13  Sup.<3t.  1013,' 
holding  United  States  Circuit  Court  has  no  jurisdiction  of  suit  against 
United  States  for  use  of  tide-land  for  lighthouse;  Joume  v.  Hewes,  124 
Cal.  250,  56  Pac.  1035,  holding  lessee,  holding  over,  although  exercising 
option  to  purchase,  liable  for  rent  until  decreed  the  property  by  probate 
court;  Hurley  v.  Lamoreauz,  29  Minn.  138, 12  N.  W.  447,  holding  action 
will  not  lie  against  trespasser. 

Occupation  of  land,  with  the  owner's  consent,  but  without  any  express 
contract,  is  equivalent  to,  or  at  least  prima  facia  evidence  of,  a  demise, 
and  a  promise  to  pay  reasonable  rent  Is  implied. 

Approved  in  Rowlett  v.  Nash,  38  App.  D,  C.  605,  holding  one  purchas- 
ing house  from  tenant  in  possession  is  estopped  from  denying  his  title; 
Powers  V.  Myers,  25  Okl.  170,  105  Pac.  675,  holding  offer  of  use  of  land 
with  no  charge  of  rent  if  purchased  by  certain  date  constitutes  tenancy 
with  option  to  purchase;  Cobb  v.  Kidd,  19  Blatchf.  562,  8  Fed.  696, 
applying  rule  and  enforcing  payment  of  rent ;  Joume  v.  Hewes,  124  Cal. 
250,  56  Pac.  1035,  holding  lessee,  holding  over  under  option  to  purchase, 
liable  for  rent  until  decreed  the  property  by  probate  court. 

Distinguished  in  Arnold  v.  Fraser,  43  Mont.  549,  117  Pac.  1067,  hold- 
ing purchaser  on  installment  defaulting  on  payments  does  not  create 
status  of  landlord  and  tenant,  so  as  to  require  notice  to  quit. 

Contract  cannot  arise  by  implication  of  law,  under  circumstances,  the 
occurrence  of  which  neither  of  the  parties  ever  had  in  contemplation. 

Approved  in  Wiggins  Ferry  Co.  v.  Ohio  etc.  R.  R.  Co.,  142  U.  S.  407, 
35  L.  Ed.  1069,  12  Sup.  Ct.  191,  holding  purchaser  of  railroad  not  liable 
as  tenant  for  use  of  land  previously  permitted  to  its  predecessor. 

One  who  enters  upon  land  by  virtue  of  an  agreement  to  purchase  is 
not  liable  in  action  for  use  and  occupation,  if  purchase  Is  concluded. 
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Approved  in  Mason  v.  Delancy,  44  Ark.  446,  holding  action  of  unlaw- 
ful detainer  cannot  be  maintained  against  one  in  possession  under  con- 
tract to  purchase;  Lyon  v.  Cunningham,  136  Mass.  538,  holding  one  in 
possession,  under  agreement  to  lease,  not  entitled  to  statutory  notice  to 
quit. 

Distinguished  in  Ish  v.  Moigan,  48  Ark.  417,  3  S.  W.  442,  holding  un- 
lawful detainer  will  lie  against  vendee  agreeing  to  pay  rent  on  default 
of  payment;  Joume  v.  Hewes,  124  Cal.  250,  56  Pac.  1035,  holding  lessee, 
holding  over  under  option  to  purchase,  liable  for  rent  until  decreed  prop- 
erty by  probate  court. 

Bight  to  bring  action  of  unlawful  detainer  against  vendee  under 
contract  to  purchase.    Note,  Amu  Oaa.  19150,  817. 

Actions  in  which  title  to  real  estate  may  not  be  tried  or  questioned* 
Note,  89  Am.  Dec  428. 

17  Wan.  496-607,  21  L^  Ed.  728,  X7NITED  STATES  ▼.  ISHAIC 

Under  act  of  1864,  negotiable  order  issned  by  mining  company  on  Its 
treasurer  for  payment  of  wages  does  not  require  stamp  as  promissory  note, 
]»iit  only  as  a  draft  on  an  Individual. 

Approved  in  United  States  v.  Buzzo,  18  Wall.  129,^21  L.  Ed.  813,  ac- 
quitting prisoner  in  absence  of  finding  of  intent  to  evade  stamp  act. 

Negotiability  of  check.    Note,  26  U  R.  A.  569. 

In  construing  revenue  act  of  1864,  the  court  Inserts  a  hyphen  for  a 
comma  In  "memorandum-check,"  where  stamp  on  "check"  has  already  been 
provided  for. 

Approved  in  Crawford  v.  Burke,  195  U.  S.  192,  49  L.  Ed.  153,  25  Sup. 
Ct.  9,  only  debts  created  by  fraud  of  bankrupt  while  he  was  acting  as 
•officer  or  in  fiduciary  capacity  are  excepted  from  operation  of  discharge 
in  bankruptcy  by  Bankruptcy  Act,  §  17,  subd.  4;  Granby  Mercantile  Co. 
T.  Webster,  98  Fed.  605,  holding  order  on  employer  for  amount  of  price 
of  goods  sold  requires  stamp  under  War  Revenue  Act  of  1898,  §  6; 
United  States  v.  Lacher,  134  U.  S.  628,  33  L.  Ed.  1083,  10  Sup.  Ct.  626, 
the  court  treating  a  comma  as.  a  semi-colon  in  construing  statute  against 
embezzling  mail  matter;  State  v.  Desforges,  47  La.  Ann.  1206,  17  South. 
^16,  changing  punctuation  in  construing  statute  against  intimidating 
witnesses;  State  v.  Mayor  etc.  of  Newark,  63  N.  J.  L.  65,  42  Atl.  850, 
disregarding  punctuation  of  United  States  statute  and  holding  United 
States  notes  and  certificates  not  exempt  from  taxation  as  "securities  of 
the  United  States." 

Punctuation  as  affecting  construction  of  statutes.    Notey  10  Ann. 
Oat.  108S. 
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U&der  stamp  provisloxui  of  act  of  1864,  instrumentB  described  in  techni- 
cal lao^^nage  are  not  to  be  included  in  general  words  of  the  statute. 

Approved  in  In  re  Hawley,  220  Fed.  375,  holding  power  of  attorney  re- 
quired revenue  stamp  under  revenue  act  of  1914. 

Words  are  to  be  taken  in  sense  in  which  they  will  be  understood  by 
that  public  on  which  they  are  to  take  effect.  Science  and  skill  are  not 
required  in  their  interpretation,  except  where  scioitiflc  or  technical  terms 
are  nsed. 

Approved  in  In  re  Gilpin,  160  Fed.  176,  In  re  Louisville  Nat.  Banking 
Co.,  158  Fed.  404,  85  C.  C.  A.  513,  and  In  re  Pfaffinger,  154  Fed.  530, 
all  holding  borrowing  money  not  "obtaining  money  on  credit"  under 
bankruptcy  act;  Spreckels  Sugar  Ref.  Co.  v.  McClain,  113  Fed.  247,  51 
C.  C.  A.  201,  holding  "cod  oil''  used  principally  for  dressing  leather  is 
dutiable,  as  fish  oil,  under  Tariff  Act  of  1897,  par.  42 ;  Lorenz  v.  United 
States,  24  App.  D.  C.  370,  upholding  prosecution  against  employee  of 
postoffice  department  for  fraudulently  contracting  for  boxes  at  exorbi- 
tant price;  Equitable  Trust  Co.  v.  Seldon,  8  Fed.  Cas.  750,  holding  com- 
pany loaning  money  on  mortgages  not  taxable  as  a  bank  under  United 
States  statute. 

In  case  of  doubt  as  to  liability  of  an  instrument  to  taxation,  the  con- 
struction is  in  favor  of  exemption,  because  a  tax  cannot  be  imposed  without 
clear  and  express  words -for  that  purpose. 

Approved  in  Swan  &  Finch  Co.  v.  United  States,  190  U.  S.  146,  47 
L.  Ed.  986,  23  Sup.  Ct.  704,  holding  articles  manufactured  from  imported 
articles  on  which  duty  had  been  paid  where  such  articles  are  put  on 
board  foreign-bound  vessel  for  consumption  en  route  are  not  entitled  to 
drawback ;  Treat  v.  White,  181  U.  S.  267,  45  It.  Ed.  854,  21  Sup.  Ct.  613, 
holding  "call''  for  stock  containing  absolute  promise  to  sell  stock  at  any 
time  within  fifteen  days  at  certain  price  in  an  agreement  to  sell  within 
War  Revenue  Act  of  1898,  §  26,  and  requires  stamp ;  United  States  v. 
MuUins,  119  Fed.  336,  56  C.  C.  A.  238,  holding  package  of  distilled  spirits 
purchased  by  government  while  in  bond,  and  ordered  by  Secretary  of 
Treasury  to  be  withdrawn  free  from  duty,  need  not  be  regauged;  Mer- 
chants' W.  Co.  V.  McClain,  112  Fed.  788,  holding  stamp  required  by  war 
revenue  act  of  1898  on  warehouse  receipts  does  not  apply  to  notice  by 
postal  card  by  warehouse  of  receipt  of  goods;  State  v.  Western  Union 
Tel.  Co.,  96  Minn.  18,  104  N.  W.  570,  under  Laws  1891,  p.  70,  c.  8,  as 
amended  in  1901,  tangible  and  intangible  property  of  telegraph  companies 
are  taxable;  Hartranft  v.  Wiegmann,  121  U.  S.  616,  30  L.  Ed.  1015,  7 
Sup.  Ct.  1244,  holding  cleaned  and  etched  shells  exempt  from  duty  under 
tariff  act;  American  etc.  Twine  Co.  v.  Worthington,  141  U.  S.  474,  35 
L.  Ed.  824,  12  Sup.  Ct.  57,  applying  rule  in  passing  on  dutiability  of 
twine;  Equitable  Trust  Co.  v.  Seldon,  8  Fed.  Cas.  750,  holding  company 


113    NORTHWESTERN  UNION  P.  CO.  v.  McCUE.    17  WaU.  508-614 

loaning  money  on  mortgages  not  taxable  as  a  bank  under  United  States 
statute;  Rice  v.  United  States,  53  Fed.  912,  4  C.  C.  A.  104,  determining 
duty  on  handkerchiefs;  United  States  v.  Davis,  54  Fed.  149,  4  C.  C.  A. 
251,  applying  rule  to  tariff  act  in  determining  duty  on  mosaic  blocks; 
In  re  Wetherell,  60  Fed.  270,  resolving  doubt  in  favor  of  importer  in 
determining  duty  on  steel  strips ;  Zion's  etc.  Mercantile  Inst.  v.  Hollister, 
3  Utah,  300,  3  Pac.  90,  holding  circulating  merchandise  orders  not  tax- 
able as  "notes''  under  statute;  Arthur  v.  Sussfield,  96  U.  S.  130,  24  L.  Ed. 
77S,  arguendo. 

Distinguished  in  United  States  v.  Wetherell,  65  Fed.  990,  13  C.  C.  A. 
264,  determining  duty  on  steel  strips  under  tariff  act  of  1890. 

Miscellaneous.  Cited  incidentally  in  Ez  parte  Wibon,  114  U.  S.  425, 
89  L.  Ed.  92,  5  Sup.  Ct.  939,  United  States  v.  Maxwell,  3  Dill.  280,  Fed. 
Cas.  15,750,  and  United  States  v.  Tates,  6  Fed.  865. 

17  WalL  508-614,  21  L.  Ed.  705,  KOBTHWESTEBN  UNION  PACKET  00. 
▼.  MOOXIE. 

Where  a  person  has  been  employed  for  a  special  service,  Jury  must 
determine  Ju9t  when  the  relation  terminated. 

Approved  in  Regan  v.  Parker- Washington  Co.,  205  Fed.  696,  L.  R.  A« 
1915F,  810,  123  C.  C.  A.  648,  holding  owner  of  mine  liable  for  injury 
occurring  to  employee  sent  to  work  in  unsafe  place;  Louisville  etc.  R.  Co. 
T.  Chamblee,  171  Ala.  195,  Ann.  Cas.  1913A,  977,  54  South.  683,  holding 
master  liable  for  injury  resulting  to  employee  reporting  for  work ;  Phila- 
delphia etc.  R.  Co.  V.  Tucker,  35  App.  D.  C.  140,  L.  B.  A.  19150,  39, 
holding  railroad  employee'  onco  entering  company's  property  is  an  em- 
ployee within  meaning  of  Employers'  Liability  Act;  Gooch  v.  Citizens' 
Electric  St.  Ry.  Co.,  202  Mass.  257,  88  N.  E.  592,  holding  employee  seek- 
ing substitute  is  not  acting  in  scope  of  employment;  Moyse  v.  Northern 
Pae.  Ry.  Co.,  41  Mont.  283,  108  Pac.  1065,  holding  yard  foreman  liable 
for  injury  occurring  through  neglecting  to  apply  brakes  on  cars;  Grow 
V.  Or^;on  Short  Line  R.  Co.,  44  Utah,  181,  Ann.  Oas.  1915B,  481, 138  Pac. 
406,  holding  railroad  employee  engaged  in  installing  block  system  is 
engaged  in  interstate  commerce ;  Tennessee  -etc.  R.  R.  Co.  v.  Hayes,  97 
Ala.  206,  12  South.  101,  holding  railroad  liable  for  negligent  injury  to 
boy  working  on  cars. 

Where  master  of  a  vessel  employs  laborer  for  about  an  hour  to  assist 
in  nnloading,  employment  terminates  when  he  is  paid  on  board  the  vessel, 
and  vessel's  owners  are  liable  for  negligoit  injury  to  him  while  going 
aihore. 

Approved  in  Dayton  Coal  etc.  Co.  v.  Dodd,  188  Fed.  606,  37  L.  B.  A. 
(N.  8.)  456, 110  C.  C.  A.  395,  holding  employee  injured  by  fellow-servant 
vin— • 
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while  traveling  on  private  coal  train  of  company  ooold  not  recover;  Will* 
marth  v.  Cardoza,  176  Fed.  4,  27  L.  E.  A«  (N.  S.)  376,  99  C.  C.  A.  475, 
2  N.  G.  C.  A.  543,  holding  workman  going  for  his  coat  after  completion 
of  work  is  still  under  employment;  Arkadelphia  Lumber  Co.  v.  Smith, 
78  Ark.  610,  96  S.  W,  801,  where  lumber  company  fnrnished  employees 
with  handcar  to  go  home  at  end  of  day's  labor,  employees  still  in  com- 
pany's service  while  traveling  over  road  to  homes;  Dickinson  v.  West 
End  St.  Ry.  Co.,  177  Mass.  368,  59  N.  £.  61,  holding  street-car  employee 
riding  on  cars  free  of  charge  while  off  duty  is  not  fellow-servant;  Ran- 
dall V.  Baltimore  etc.  R.  R.  Co.,  109  U.  S.  483,  27  L.  Ed.  1005,  3  Sop. 
Ct.  325,  holding  railroad  not  liable  for  injury  to  brakeman  through  n^li- 
gence  of  engineer;  Kielley  v.  Belcher  etc.  Min.  Co.,  3  Sawy.  440,  Fed. 
Cas.  7760,  holding  master  not  liable  for  injury  by  fellow-servant  if  in 
the  same  department  of  business;  Miller  v.  Baltimore  etc.  R.  R.  Co.,  17 
Fed.  Cas.  306,  holding  railroad  liable  for  injury  to  brakeman ;  The  Clat- 
sop Chief,  7  Sawy.  278,  8  Fed.  166,  holding  vessel  liable  for  injury  to 
fireman  through  collision  caused  by  negligence  of  master;  Gilmore  v. 
Northern  Pac.  Ry.  Co.,  9  Sawy.  564,  18  Fed.  870,  holding  railroad  liable 
for  injury  to  laborer  by  thawing  powder  before  a  fire^  under  orders  of 
foreman. 

Distinguished  in  O'Neil  v.  Pittsbuig  etc.  R.  Co.,  130  Fed.  208,  flagman 
crossing  tracks  after  work  ended  cannot  recover  for  injury  caased  by 
negligence  of  train  crew. 

Miscellaneous.    Cited  in  Conley  v.  Chapman,  74  Gku  712,  erroneously. 

17  WalL  615-517,  21  !•.  Ed.  669,  GOODWIN  T.  UNITED  STATES. 
Not  cited. 

17  WaU.  617-520,  21  L.  Ed.  666,  OUTNEB  T.  UNITED  STATED 

Commercial  Intercourse  between  inhabitants  of  the  two  belligerent  sec- 
tions was  proliibited  during  OivU  War,  and  a  sale  of  cotton  without  a 
license  te  trade  was  illegal. 

Approved  in  Mitchell  v.  United  States,  21  Wall.  352,  22  L.  Ed.  587, 
refusing  recovery  for  cotton  seized  by  United  States,  belonging  to  party 
residing  and  trading  in  south  during  war;  Snell  v.  Dwight,  120  Mass. 
15;  refusing  accounting  on  contract  for  prohibited  intercourse. 

Distinguished  in  Macaulay  v.  Palmer,  125  N.  Y.  743,  26  N,  E.  912, 
holding  contracts  between  rebel  citizens,  but  not  in  aid  of  Rebellion, 
valid. 

17  WaU.  521-632,  21  L.  Ed.  687»  BOABB  OF  FUBUO  WOBKS  OF  VIB- 
aiNXA  V.  COLUMBIA  OOLLEOE. 

Equity  will  not  interfere  in  distribution  of  decedent's  estate,  at  suit 
of  a  creditor,  unless  an  undisputed  debt  exists. 
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Approved  in  Union  Trost  Co.  t.  Shoemaker,  258  111.  573,  101  N.  E. 
1053,  HnJ^ing  oontingent  claim  on  replevin  bond  is  not  one  that  must  be 
presented  dnring  etatutoiy  time;  Coleman  v.  Hagey,  252  Mo.  130,  158 
S.  W.  838,  holdiog  equity  will  not  reach  property  frandnlently  conveyed 
until  jn^ment  has  been  obtained. 

Fefwoal  Judgment,  rendered  by  a  State  court  against  a  nonresident 
defendant,  without  personal  service  of  process  or  appearance,  has  no  opera- 
tion oatsido  the  State,  although  it  is  a  Joint  Judgment  against  partners. 

Approved  in  Larison  ▼.  Hager,  44  Fed.  50,  holding  joint  judgment  no 
bar  to  suit  against  one  party  who  was  outside  court's  jurisdiction  and 
not  served;  Pickett  ▼.  Ferguson,  45  Ark.  192,  55  Am.  Bep.  551,  apply- 
ing rule  in  quieting  title  to  land ;  Middleworth  v.  McDowell,  49  Ind.  388, 
applying  rule  in  ease  of  judgment  for  alimony;  Conley  v.  Chapman,  74 
Ga.  712,  and  Bowler  v.  Huston,  30  Gratt.  275,  32  Am.  Bep.  678,  both 
applying  rule;  Renier  v.  Hurlbut,  81  Wis.  28,  89  Am.  St  B^.  851,  14 
L.  B.  A«  564,  50  N.  W.  784,  holding  indebtedness  of  foreign  insurance 
company  to  resident,  on  judgment  by  local  eourt,  not  liable  to  garnish- 
ment outside  the  State. 

Distinguished  in  Weiner  ▼.  Rumble,  11  Colo.  609, 19  Pae.  761,  holding 
nonresidence  of  defendant  no  objection  if  he  has  been  served  within 
court's  territorial  jurisdiction;  Crumlish  v.  Shenandoah  Val.  R.  R.,  28 
W.  Va.  637,  maintaining  suit  by  stockholder  of  foreign  corporation  to 
recover  its  property  held  by  domestic  corporation. 

Effect  of  judgment  against  partnership  or  joint  debtors,  on  service 
on  one.    Note,  44  Am.  Dec.  573. 

Service   of  process   constituting   due  process   of  law.    Note,   50 
L.  B.  A.  595. 

Ckmstitotional  requirement  of  fnU  faith  and  credit  to  he  given  in  eadh 
State  to  records  and  Judicial  proceedings  of  every  other  State  applies  to 
records  and  proceedings  of  courts  only  so  far  as  they  have  Jurisdiction. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Mining  etc.  Co.,  225 
U.  S.  134, 138, 139,  Ann.  Gas.  1913E,  875,  56  L.  Ed.  1024,  1025,  1026,  32 
Sup.  Ct.  641  holding  dismissal  as  to  one  joint  tort-feasor  in  New  York 
not  bar  to  suit  against  other  in  Massachusetts ;  Pritchard  v.  Henderson, 
2  Penne.  (Del.)  557,  47  Atl.  377,  holding  probate  proceedings  of  one 
State  with  respect  to  will  devising  lands  in  another  State  are  not  con- 
elusive  in  other  State ;  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow, 
203  Mass.  207,  212,  40  L.  B.  A.  (N.  S.)  314,  89  N.  E.  214,  216,  judgment 
of  Federal  court  in  sister  State  in  favor  of  promoter  of  corporation  sued 
by  corporation  for  rescission  of  sale  to  it  of  property  by  promoter  and 
his  associate  is  not  estoppel  in  suit  in  State  court  by  corporation  against 
associate  for  secret  profits  made  on  sale  where  associate  was  not  party 
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to  first  suit;  In  re  Harris'  Estate,  82  Vt.  218,  72  Atl.  920,  holding  judg- 
ment settling  executor's  account  and  declaring  trust  eannot  be  attacked 
on  distribution  of  trust;  In  re  Box's  Will,  127  Wis.  270,  106  N.  W.  1065, 
on  proceedings  4;o  probate  will  which  had  been  probated  in  Illinois,  where 
copy  of  record  not  authenticated  is  required  by  okKkute,  County  Court 
had  no  jurisdiction  to  admit  will  to  probate;  Chic||go  etc.  R.  R.  Co.  v. 
Campbell,  5  Kan.  App.  424,  49  Pac.  322,  holding  attachment  issued  by 
court  of  another  State  void  for  want  of  jurisdiction;  Van  Norman  v. 
Gordon,  172  Mass.  578,  70  Am.  St.  Rep.  306,  44  L.  R.  A.  840,  53  N.  E. 
267,  enforcing  outside  judgment  on  notes,  rendered  on  confession  by 
attorney;  Nelson  v.  Potter,  50  N.  J.  L.  326,  15  Atl.  376,  holding  pro- 
bate of  will  in  one  State  conclusive  as  to  personalty,  but  not  as  to  lands 
in  another  State;  Lindley  v.  O'Reilly,  50  N.  J.  L.  643,  7  Am.  St.  Eep. 
807,  1  L.  R.  A.  82,  15  Atl.  382,  holding  decree  ordering  conveyance  of 
land  in  another  State  does  not  transfer  the  title;  Bowler  v.  Huston,  30 
Gratt.  275,  32  Am.  Rep.  678,  refusing  to  enforce  joint  judgment  against 
nonresident  partner. 

No  greater  effect  can  be  given  to  any  Judgment  of  •court  of  one  State 
in  another  State  than  is  given  to  it  in  the  f  onner. 

Approved  in  Carpenter  v.  Beal-^cDonnell  &  Co.,  222  Fed.  459,  hold- 
ing money  earned  by  gambling  on  futures  not  barred  by  gambling  stat- 
ute; Higgins  V.  Eaton,  188  Fed.  964,  holding  as  New  York  law  made 
testamentary  capacity  dependent  on  laws  of  domicile,  its  decision  on  pro- 
bate is  not  binding;  Barbee  v.  Shannon,  1  Ind.  Ter.  208,  40  S.  W.  587, 
holding  adjudication  by  court  of  Creek  nation  that  lease  was  valid  is 
conclusive ;  De  Vail  v.  De  Vail,  57  Or.  135,  109  Pac.  759,  holding  facts 
supporting  judgment  of  sister  State  may  be  inquired  into;  Robertson  v. 
Pickrell,  109  U.  S.  611,  27  L.  Ed.  1050,  3  Sup.  Ct.  409,  holding  probate  of 
will  in  Virginia  not  sufficient  to  establish  title  to  land  in  District  of 
Columbia;  Sammis  v.  Wightman,-  31  Fla.  25,  12  South.  630,  applying 
rule  in  suit  on  judgment  rendered  in  sister  State ;  Rigney  v.  Rigney,  127 
N.  Y.  414,  24  Am.  St.  Rep.  466,  28  N.  E.  407,  refusing  to  enforce  judg- 
ment for  alimony  and  costs  void  where  rendered. 

Equity  has  Jurisdiction  to  reach  a  debtor's  property  Justly  applicable 
to  payment  of  dehts,  although  there  is  no  specific  lien,  but  debt  must  be 
dear  and  Judicially  established,  and  legal  means  for  its  collecticm  exhausted, 
unless  the  suit  relate  to  a  decedent's  estate. 

Approved  in  Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  804,  holding 
equity  will  reach  property  of  railroad  fraudulently  withheld  from  cred- 
itors through  false  lease;  Hall  &  Farley  v.  Alabama  Terminal  etc.  Co., 
173  Ala.  403,  56  South.  238,  holding  judgment  creditor  of  insolvent  cor- 
poration may  reach  unpaid  subscriptions  by  bill  in  equity;  Shainwald 
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V.  Lewis,  7  Sawy.  156,  6  Fed.  773,  after  unsatisfied  execution,  enjoining 
fraudulent  disposal  of  debtor's  property  and  appointing  receiver;  Gil- 
bert V.  Quimby,  17  Blatchf.  406,  1  Fed.  115,  refusing  to  prefer  partner- 
ship to  individual  creditor,  both  attaching  bankruptcy  dividend;  Mann 
V.  Appel,  31  Fed.  380,  maintaining  creditor's  bill  to  reach  property  fraud- 
ulently transferred;  G<>ff  v.  Kelly,  74  Fed.  331,  dismissing  creditor's 
bill  where  demand  was  not  reduced  to  judgment ;  Johnson  v.  Culbertson, 
79  Fed.  5,  holding  creditor  may  reach  deceased  debtor's  property  after 
distribution  by  bill  in  equity;  Continental  Nat.  Bank  v.  Heilman,  81 
Fed.  42,  dismissing  creditor's  bill  against  debtor's  heirs,  where  claim 
was  not  presented  (affirmed  in  86  Fed.  516,  30  C.  C.  A.  232) ;  Chewett 
V.  Morgan,  17  Fed.  822,  subjecting  land  in  heir's  hands  to  payment  of 
aneestor's  debts,  notwithstanding  claim  was  not  presented;  Hughes  v. 
Newton,  89  Fed.  215,  32  C.  C.  A.  193,  refusing  to  subject  decedent's  land 
to  payment  of  notes  before  foreclosure  of  mortgage  securing  them ;  Bed- 
ford Quarries  Co.  v.  Thomlinson,  95  Fed.  211,  36  C.  C.  A.  272,  dismissing 
bill  to  compel  ezeeutors  to  satisfy  contract  debt  of  decedent  where  legal 
remedy  is  adequate;  Morton  ▼.  Grafflin,  68  Md.  562,  13  Atl.  346,  dis- 
missing bill  where  debt  was  not  judicially  established  or  legal  remedy 
exhausted;  Paddock  etc.  Iron  Co.  v.  McDonald,  61  Mo.  App.  567,  main- 
taining creditor's  bill  to  reach  property  in  hands  of  trustee;  Fairbanks 
T.  Welshans,  55  Neb.  380,  75  N.  W.  872,  dismissing  bill  by  nonjudgment 
creditor  of  insolvent  partnership  to  set  aside  fraudulent  transfer;  Stan- 
ton V.  Catron,  8  N.  M.  363,  45  Pac.  886,  dismissing  bill  by  judgment  cred- 
itor to  remove,  as  a  cloud,  conveyance  of  land  by  debtor;  dissenting 
opinion  in  Ex  parte  Hardy,  68  Ala.  340,  majority  holding  statute  author- 
izing imprisonment  for  debt  unconstitutional,  and  discharging  prisoner. 

Demands  which  will  support  a  credtior's  bill.    Note,  66  Am.  St. 
B^.  272, 

Property  pledged  or  conveyed  for  payment  of  a  debt,  maBt  be  first 
applied  before  equity  will  interpose  to  reach  other  property. 

Approved  in  Continental  Nat.  Bank  v.  Heilman,  81  Fed.  43,  dismissing 
creditor's  bill  against  debtor's  heirs  where  claim  was  not  presented  and 
seetirity  depreciated;  Hughes  v.  Newton,  89  Fed.  215,  32  C.  C.  A.  193, 
refusing  to  subject  decedent's  land  to  payment  of  notes  before  fore- 
closure of  mortgage  securing  them. 

Equity  will  not  Interpose  to  reach  a  debtor's  property,  unless  the  case 
can  "be  brought  under  some  recognized  head  of  equity  Jurisdiction. 

Approved  in  Hale  v.  Coffin,  114  Fed.  581,  holding  Federal  courts  follow 
State  statute  of  limitations  barring  right  of  action  on  stock  assessment; 
Bennett  v.  Bennett,  63  N.  J.  Eq.  309,  49  Atl.  503,  refusing  equitable  re- 
lief to  enforce  alimony  decree  rendered  on  divorce  granted  in  foreign 
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State  when  adequate  remedy  at  law  exists;  Friedling  ▼.  Freedman,  44 
App.  D.  C.  193,  holding  equity  will  not  restrain  conveyance  of  property, 
transferred  in  attempt  to  defeat  possible  tort  judgment;  Continental 
Nat.  Bank  v.  Heilman,  81  Fed.  43,  dismissing  creditor's  bill  against 
debtor's  heirs,  where  claim  was  not  presented;  Ghewett  ▼.  Morgan,  17 
Fed.  822,  subjecting  real  estate  in  heir's  hands  to  payment  of  ancestor's 
debts,  notwithstanding  claim  was  not  presented;  Bickford  v.  McComb, 
88  Fed.  433,  dismissing  bill  by  creditor  of  corporation  to  reach  assets 
in  hands  of  distributee  after  insolvency ;  Hughes  v.  Newton,  89  Fed.  215, 
32  C.  C.  A.  193,  refusing  to  subject  decedent's  land  to  payment  of  notes 
before  foreclosure  of  mortgage  securing  them;  Bedford  Quarries  Co.  v. 
Thomlinson,  95  Fed.  211,  36  C.  C.  A.  272,  dismissing  bill  to  compel  execu- 
tors to  pay  contract  debt  of  decedent  where  legal  remedy  is  adequate; 
CoUamore  v.  Wilder,  19  Kan.  80,  refusing  to  charge  decedent's  lands  in 
heir's  hands  where  claim  was  not  regularly  presented ;  Morton  t.  Grafflin, 
68  Md.  562,  13  Atl.  346,  dismissing  bill  where  debt  was  not  judicially 
established  or  legal  remedy  exhausted;  French  v.  Stratton,  79  Mo.  562, 
dismissing  bill  to  charge  homestead  where  estate  was  insolyent;  Land- 
reth  V.  Schevenel,  102  Tenn.  494,  52  S.  W.  149,  refusing  to  set  aside 
husband's  conveyance  made  after  creditor's  compromise  with  him^ 

Equity  will  not  interpose  to  reach  a  deceased  debtor's  property,  after 
distribution,  without  some  satisfactory  excuse  for  the  creditor's  failure 
to  regularly  present  his  claim. 

Approved  in  Tilt  v.  Kelsey,  207  U.  S.  56,  57,  52  L.  Ed.  101,  102,  28 
Sup.  Ct.  1,  holding  State  suing  for  succession  tax  is  barred  by  decree  of 
distribution;  Morgan  v.  Hamlet,  113  U.  S.  451,  28  L.  Ed.  1044,  5  Sup. 
Ct.  584,  refusing  to  entertain  claims  of  infants,  even  under  all^ation  of 
fraud ;  Continental  Nat.  Bank  v.  Heilman,  81  Fed.  43,  appl3ring  rule  and 
dismissing  creditor's  bill;  Chewett  v.  Morgan,  17  Fed.  822,  subjecting 
land  in  heir's  hands  to  payment  of  ancestor's  debts,  *  notwithstanding 
claim  was  not  presented;  Bickford  v.  McComb,  88  Fed.  433,  dismissing 
bill  by  creditor  of  corporation,  to  reach  assets  in  hands  of  distributee 
after  insolvency  and  delay ;  Bedford  Quarries  Co.  v.  Thomlinson,  95  Fed. 
211,  36  C.  C.  A.  272,  dismissing  bill  to  compel  executors  to  pay  contract 
debt  of  decedent  where  legal  remedy  is  adequate;  Collamore  v.  Wilder, 
19  Kan.  80,  Pearce  v.  Calhoun,  59  Mo.  275,  and  Winter  v.  Winter,  101 
Wis.  497,  77  N.  W.  884,  all  applying  rule  and  dismissing  creditor's  bill. 

Settlement  of  decedents'  estates  in  equity.    Note,  2  Ann.  Gas.  870. 

In  the  United  States,  probate  courts  have  nearly  all  the  powers 
formerly  exercised  by  chancery  and  ecclesiastical  courts  in  England,  with 
respect  to  personal  assets  of  decedents,  and  can  do  everything  necessary  to 
final  settlement  of  estates. 
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Approved  in  Bedford  Qnarries  Co.  v.  Thomlinson,  95  Fed.  211,  35 
C.  C.  A.  272,  dismissing  bill  to  eompel  executors  to  pay  debt  of  decedent 
where  legal  remedy  is  adequate;  French  v.  Stratton,  79  Mo.  562,  dis- 
missing equity  bill  to  charge  homestead  with  decedent's  debts,  although 
estate  is  insolvent. 

17  WaUL  632-546,  21  Z«.  Ed.  707,  BBA  ▼.  MI880TJBX. 

Greater  latitude  is  allowable  in  cross-ezaiaination  of  a  party  Toluntarlly 
OB  the  stand  than  in  that  of  other  witnesses. 

Approved  in  Dowling  v.  United  States,  41  App.  D.  C.  17,  holding  in- 
tent in  action  for  forging  indorsement  of  check  may  be  shown  by  attempt 
to  juggle  books ;  Schwoebel  v.  Fugina,  14  N.  D.  379, 104  N.  W.  850,  hold- 
ing plaintiff  in  cross-examining  defendant  may  bring  out  fact  he  failed 
to  prove  in  his  own  case;  Hanchett  v.  Kimbark,  118  111.  129,  7  N.  E.  493, 
refusing  to  reverse  where  party  testified  to  matters  not  inquired  into  in 
direct  examination. 

Where  cross-examination  Is  directed  to  matters  not  inquired  about  in 
principal  examination,  it  Is  under  control  of  the  court  exercising  a  sound 
discretion,  not  reviewable  on  error. 

Approved  in  Clary  v.  Hardeeville  Brick  Co.,  100  Fed.  919,  following 
rule ;  California  Fruit  Canners'  Assn.  v.  Lilly,  184  Fed.  573, 106  C.  C.  A. 
550,  holding  in  action  on  account  stated,  defendant  by  cross-examination 
may  show  part  of  goods  never  delivered;  United  States  v.  Cross,  9 
Mackey  (D.  C),  375,  upholding  cross-examination  as  to  associations  of 
defendant  in  homicide  proceeding;  United  States  v.  Eliason,  7  Mackey 
(D.  C),  111,  applying  rule  in  prosecution  for  larceny;  Tuttle  v.  Tuttle, 
146  N.  C.  489, 125  Am.  St.  Bep.  481,  59  S.  C.  1010,  holding  showing  that 
purchaser  at  partition  sale  aided  and  abetted  cotenant  is  sufficient  to 
prove  fraud;  Mathews  v.  Hanson,  19  N.  D.  697, 124  N.  W.  1119,  refusing 
to  allow  cross-examination  as  to  service  of  process  in  previous  action; 
Harrold  v.  Territory,  18  Okl.  401,  11  Ann.  Gas.  818,  10  L.  R.  A.  (N.  S.) 
604,  89  Pac.  204,  holding  criminal  defendant  waives  constitutional  right 
by  taking  stand;  dissenting  opinion  in  Resurrection  Gold  Min.  Co.  v. 
Fortune  Gold  Min.  Co.,  129  Fed.  682,  64  C.  C.  A.  180,  majority  holding 
cross-examination  of  witness  should  be  limited  to  subjects  of  his  direct 
examination ;  Davis  v.  Coblens,  174  U.  S.  727,  43  L.  Ed.  1150, 19  Sup.  Ct. 
835,  appljring  rule  in  action  of  ejectment ;  Seymour  v.  Malcolm  etc.  Lum- 
ber Co.,  58  Fed.  960,  7  C.  C.  A.  593,  holding  refusal  of  court  to  allow 
defendant  to  rebut  proof  of  acceptance  not  reviewable;  Hanchett  v. 
Kimbark,  118  111.  129,  7  N.  E.  493,  applying  rule  in  action  on  notes; 
White  V.  McLean,  57  N.  Y.  671,  holding  not  error  for  judge  to  close 
protracted  cross-examination;  Adams  v.  State,  25  Ohio  St.  586,  refusing 
to  reverse  where  evidence  in  chief  was  allowed  to  be  given  on  cross- 


17  Wall.  645-563        NOTES  ON  U.  S.  REPORTS.  120 

examination;  State  ▼.  Banker,  7  S.  D.  642,  65  N.  W.  33,  applying  role 
in  statntoiy  bastardy  case;  State  v.  Leuth,  5  Ohio  C.  C.  113,  holding 
court  may  exclude  argumentatiye  questions  in  murder  trial. 

Limiting  cross-examination  of  witness  to  scope  of  direct  examina- 
tion.   Note,  17  Ann.  Gas.  9. 

Direct  and  posttive  evidence  is  not  necewary  to  establtth  ftaud;  div 
cnxDStantial  eyidence  is  snfldent. 

Approved  in  Williamson  v.  North  Pacific  Lumber  Co.,  42  Or.  160, 
70  Pac.  390,  foUowing  rule;  Cook  v.  Perry,  43  Mich.  627,  6  N.  W.  1057, 
allowing,  in  action  for  fraudulent  misrepresentations,  proof  of  similar 
misrepresentations  by  defendant  to  another;  Adair  y.  Cummin,  48  Mich. 
380, 12  N.  W.  497,  applying  rule  in  action  to  set  aside  partition  for  fraud; 
Harding  y.  Long,  103  N.  C.  8, 14  Am.  St  Bep.  780,  9  S.  E.  447,  and  Moore 
V.  Ullman,  80  Va.  311,  applying  rule  in  action  to  set  aside  deed  for 
fraud;  Sounders  y.  Parrish,  86  Va.  593,  10  S.  E.  748,  refusing  to  set 
aside  deed  by  partner  as  in  fraud  of  creditor;  Furlong  y.  Sanford,  87 
Va.  611,  12  S.  E.  1050,  refusing  to  rescind  contract  relinquishing  wife's 
property  to  stepchildren;  Lockhard  v.  Beckley,  10  W.  Va.  107,  108, 
holding  coveyance  of  land  purchased  in  wife's  name  yoid  as  to  creditors ; 
Hunter  y.  Hunter,  10  W.  Va.  346,  holding  deed  to  wife  yoid  as  to  cred- 
itors. 

Proof  of  fraud,  what  sufficient.    Note,  66  Am.  Dec.  167,  168. 

Instmcticms  should  be  In  plain,  ordinary  language,  and  not  in  unex- 
plained technical,  legal  terms. 

Approyed  in  Bolen-Damall  Coal  Co.  y.  Williams,  164  Ted.  668,  90 
C.  C.  A.  481,  holding  failure  to  instruct  that  defendant  had  complied 
with  statute  in  dampening  coal-dust  warrants  reyersal ;  Weiss  y.  Bethle- 
hem Iron  Co.,  88  Fed.  30,  31  C.  C.  A.  363,  holding  instructions  calculated 
to  mislead  the  jury,  as  to  character  of  eyidence  necessary  to  proye 
issue  on  one  side,  erroneous. 

Uncontradicted  statement  in   presence   of  accused  as   confession. 
Note,  26  L.  R.  A.  (N.  S.)  648. 

17  WaU.  54&n663,  21  L.  Ed.  685,  ELDBED  y.  MICHIOAN  INS.  BANE. 

Filing  of  plea  is  both  an  appearance  and  a  defense,  and  Its  withdrawal 
does  not  withdraw  defendant's  appearance. 

Approved  in  Fardon  y.  Washington  Loan  etp.  Co.,  44  App.  D.  C.  72, 
holding  filing  of  waiyer  of  probate  of  will,  though  party  within  jurisdic- 
tion, so  as  to  bar  him  from  setting  up  two-year  limitation  within  which 
contest  might  be  brought;  Groel  y.  United  Elec.  Co.,  68  N.  J.  Eq.  261,  69 
Atl.  641,  tmder  Rey.  1902,  P.  L.,  p.  611,  plea  by  foreign  corporation  in 
suit  in  which  personal  decree  sought,  reciting  that  it  appears  by  its 
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offieers  for  sole  purpose  of  objecting  to  jurisdiction,  is  sufficient;  dissent- 
\ing  opinion  in  Fulton  v.  Ramsey,  67  W.  Ya.  334,  140  Am.  St.  Rep.  969, 
68  S.  £.  386,  majority  holding  inquiry  as  to  eontinuance  without  waiver 
as  to  service  does  not  constitute  appearance ;  Habich  v.  Folger,  20  Wall. 
8,  22  L.  Ed.  308,  holding  appearance  by  authorized  attorney  equivalent 
to  service  of  process  on  parties;  Creighton  v.  Kerr,  20  Wall.  13,  22  L.  Ed. 
8II9  holding  jurisdiction  not  lost  by  withdrawal  of  appearance  by  attor- 
ney without  prejudice ;  Romaine  v.  Union  Ins.  Co.,  28  Fed.  638,  explaining 
practice  on  motion  to  vacate  service  as  irregular;  Piatt  v.  Manning,  34 
Fed.  818,  holding  appearance  cures  defect  in  service  of  summons ;  L'Engle 
V.  Gates,  74  Fed.  515,  enforcing  judgment  in  attachment  suit  rendered 
after  appearance  of  defendant;  Kinkade  v.  Myers,  17  Or.  471,  21  Pac. 
558,  holding,  where  service  of  summons  is  defective,  defendant  may  ap- 
pear specially  to  set  it  aside. 

Distinguished  in  Wade  v.  Wade's  Admr.,  81  Vt.  279,  69  Atl.  827, 
holding  "special"  appearance  need  not  mention  dilatory  point  attacked; 
Graham  v.  Spencer,  14  Fed.  606,  607,  holding  withdrawal  of  appearance 
of  nonresident  by  attorney  leaves  court  without  jurisdiction. 

Power  of  attorney  to  withdraw  answer  or  appearance  and  permit 
default    Note,  83  L.  R.  A«  519. 

After  withdrawal  of  his  plea,  defendant  may  demur,  move  to  dismiss; 
or  file  a  new  plea,  but  he  is  not  out  of  court. 

Approved  in  Creighton  v.  Kerr,  20  Wall.  13,  22  L.  Ed.  311,  holding 
jurisdiction  not  lost  by  withdrawal  of  appearance  by  attorney  "without 
prejudice.** 

Distinguished  in  Graham  v.  Spencer,  14  Fed.  606,  607,  holding  with- 
dntwal  of  appearance  of  nonresident  by  attorney  leaves  court  without 
judisdiotion. 

State  deciffion  on  a  note,  where  defendant  had  appeared  by  plea^ 
atthoiigli  not  served,  is  a  bar  to  an  action  on  same  note  in  Federal  courts. 

Approved  in  City  of  Harper  v.  Daniels,  211  Fed.  61,  129  C.  C.  A.  242, 
holding  delinquent  judgment  cannot  be  revived  by  partial  payments; 
Brown  v.  Fletcher,  182  Fed.  968,  105  C.  C.  A.  425,  holding  judgment  to 
operate  as  merger  must  be  a  valid  one;  Sands  v.  Roller,  118  Va.  193,  86 
S.  £.  858,  holding  failure  to  claim  attorney's  fees  in  suit  on  contract 
allowing  same  is  bar  to  second  suit  for  same ;  Schuler  v.  Israel,  120  U.  S. 
5D9,  SO  L.  Ed.  708,  7  sup.  Ct.  649,  holding  judgment  in  one  Circuit  Court 
to  bar  a  similar  suit  in  another;  Lawrence  v.  Remington,  6  Biss.  46,  Fed. 
Gas.  8141,  holding  pendency  of  similar  suit  and  attachment  in  another 
State  a  bar;  Michigan  Ins.  Bank  v.  Eldred,  6  Biss.  371,  Fed.  Cas.  9528, 
applying  rule  notwithstanding  nonsuit  of  plaintiff  in  action  on  prior 
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judgment;  United  States  v.  Dewey,  6  Biss.  603,  Fed.  Gas.  14,956,  holding 
judgment  of  one  Federal  court  a  bar  to  the  same  action  in  another. 

Distingiiished  in  Williamson  y.  Culver,  23  Blatchf .  417,  26  Fed.  640, 
holding  receiver  appointed  by  State  court  can  sue  in  Federal  court  on 
State  judgment  on  notes;  Ells  v.  Bone,  71  Ga.  468,  holding  judgment 
against  partnership  no  bar  to  similar  action  against  a  partner  not  served 
in  prior  action,  under  statute;  Gapen  y.  Brettemitz,  31  Neb.  304,  47 
N.  W.  919,  holding  finding  of  fact,  but  no  final  judgment  is  no  bar  to 
subsequent  action.      . 

Miscellaneous.  Cited  incidentally  in  Hanley  v.  Donoghue,  116  XT.  S. 
3,  29  L.  Ed.  536,  6  Sup.  Ct.  243. 

« 
17  WalL  653-569,  21  L.  Ed.  7S9,  UNION  PAOIFIO  R.  R.  OO.  y.  FORT. 

Rule  exempting  master  from  liability  for  negligent  injury  by  feUow- 
servant  is  based  on  theory  that  a  servant  is  presumed  to  take  upon  himself 
risks  of  employment,  among  whlcb  is  negligence  of  fellow-servants. 

Approved  in  Dishon  v.  Cincinnati  etc.  Ry.  Co.,  126  Fed.  197,  holding 
section  hand  crushed  between  cars  after  working  hours  through  negli- 
gence of  train  operators  cannot  recover  as  they  were  fellow-servants  and 
he  assumed  risk ;  Adolff  v.  Columbia  Pretzel  etc.  Co.,  100  Mo.  App.  207, 
7?  S.  W.  323,  holding  where  inexperienced  minor  ordered  to  work  at 
dangerous  machine,  and  when  she  objected  to  working  at  it  told  by  fore- 
man that  if  she  did  not  obey  she  would  be  discharged,  or  wages  reduced, 
question  of  assumption  of  risk  is  for  jury;  Bering  Mfg.  Co.  v.  Femelat, 
35  Tex.  Civ.  43,  79  S.  W.  873,  instruction  that  employer  cannot  escape 
liability  for  injury  to  servant  caused  by  wrongful  act  of  foreman  is 
erroneous ;  Randall  v.  Baltimore  etc.  R.  R.  Co.,  109  U.  S.  483,  27  L.  Ed. 
1005,  3  Sup.  Ct.  325,  and  Summerhayes  v.  Kansas  etc.  Ry.  Co.,  2  Colo. 
487,  both  holding  railroad  not  liable  for  injury  to  brakeman  through 
negligence  of  engineer;  Baltimore  etc.  R.  R.  Co.  v.  Bai^h,'149  U.  S.  388, 
37  L.  Ed.  781,  13  Sup.  Ct.  922,  holding  fireman  cannot  recover  for  injury 
thi'ough  negligence  of  engineer ;  Kielley  v.  Belcher  Min.  Co.,  3  Sawy.  440, 
Fed.  Cas.  7760,  overruling  demurrer  to  complaint  of  miner  to  recover 
for  injury  by  blast;  Dillon  v.  Union  Pac.  Ry.  Co.,  3  Dill.  324,  Fed.  Cas. 
3916,  holding  railroad  not  liable  for  injury  to  engineer,  through  lack 
of  signal  bell  in  locomotive  cab;  Howard  v.  Denver  etc.  R.  R.  Co.,  26 
Fed.  840,  holding  railroad  not  liable  for  death  of  fireman  by  negligent 
collision ;  Mary  Lee  etc.  Ry.  Co.  v.  Chambliss,  97  Ala.  177, 11  South.  899, 
holding  railroad  not  liable  for  injury  to  fireman  attempting  to  handle 
switch ;  Atlas  Engine  Works  y.  Randall,  100  Ind.  297,  50  Am.  Rep.  801, 
holding  employer  not  liable  for  injury  by  apparent  dangers  of  machine ; 
Capper  v.  Louisville  etc.  R.  R.  Co.,  103  Ind.  307,  2  N.  E.  750,  holding 
railroad  not  liable  for  injury  to  tunnel  repairer  through  negligence  of  en- 
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gineer;  Pittsburgh  etc.  R.  R.  Co.  v.  Adams,  106  Indv  167,  5  N.  E.  195, 
holding  railroad  not  liable  for  injury  to  section-hand  acting  as  brakeman ; 
Hanrathy  y.  Northern  etc.  R.  R.  Co.,  46  Md.  288,  holding  railroad  not 
liable  for  injury  to  workman  by  steam  hammer;  Wood  v.  Heiges,  83  Md. 
269,  34  Atl.  874,  holding  employee  not  liable  for  injury  by  machine  for 
breaking  iron,  without  n^ligenee;  Leary  v.  Boston  etc.  R.  R.  Co.,  139 
Mass.  585,  52  Am.  B^.  735,  2  N.  £.  117,  refusing  damages  for  injury  to 
fireman  by  jolting  of  engine ;  Brodeur  v.  Valley  Falls  Co.,  16  R.  I.  453, 17 
Atl.  56,  refusing  recovery  for  negligent  injury  of  workman  in  one  de- 
partment by  one  in  another. 

Distinguished  in  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  950, 
upholding  Employers'  Liability  Act  of  1908,  doing  away  with  fellow- 
servant  rule ;  Brasil  Block  Coal  Co.  v.  Gaffney,  119  Ind.  463,  12  Am.  St 
Bjep.  428,  4  L.  R.  A«  855,  21 N.  E.  1105,  holding  company  liable  for  injury 
to  boy  ordered  to  couple  cars  outside  his  regular  employment;  Reddon  v. 
Union  Pac.  Ry.  Co.,  5  Utah,  353,  15  Pac.  265,  holding  mine  owner  liable 
for  injury  to  miner  through  negligence  of  superintendent;  Andreson  v. 
Ogden  etc.  Ry.  Co.,  8  Utah,  133,  30  Pac.  306,  holding  foreman  not  a  fel- 
low-servant of  laborer  digging  gravel,  and  allowing  damages;  Madden 
V.  Cbeaqieake  etc.  R.  R.  Co.,  28  W.  Va.  619,  57  Am.  Rep.  698,  holding 
railroad  liable  for  death  of  engineer  in  collision  caused  by  negligence 
of  eondnctor  and  telegraph  operator. 

Who  are  fellow-servants  in  common  employment.  Note,  67  Am. 
Dec  597. 

Master  and  servant — Injury  to  servant  by  negligence  of  coservant. 
Note,  16  Am.  Rep.  498. 

Employers'  liability  to  servant  for  injuries  to  the  latter  resulting 
from  negligence  or  misconduct  of  fellow-servant.  Note,  36 
Am.  Dec  284. 

Who  is  vice-president.    Note,  75  Am.  St.  Rep.  636. 

Vice-principalship  by  reason  of  superior  rank  of  negligent  servant. 
Note,  51  L.  R.  A.  604. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  B.  A.  98. 

riesumption  tbat  servant  takes  upon  blmself  zlidcs  of  employment 
CMinot  arise  where  risk  is  not  within  contract  of  service,  and  be  had  no 
reason  to  beUeve  it  would  occur. 

Approved  in  Frank  Unnewehr  Co.  v.  Standard  Life  etc.  Ins.  Co.,  176 
Fed.  24,  99  C.  C.  A.  490,  holding  emplo3rment  of  sixteen  year  old  child 
on  sawmill  was  negligence;  Gagnon  v.  Klauder-Weldon  Dyeing  Mach. 
Co.,  174  Fed.  484,  holding  master  liable  for  not  informing  servant  of 
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danger  in  beating  piston;  Schlaviek  v.  Friedman-Shelby  Shoe  Co.,  157 
Mo.  App.  89,  137  S.  W,  81,  holding  employee  doing  dangeroos  work 
under  compulsion  cannot  be  said  to  have  assumed  the  risks ;  Braswell  v. 
Garfield  Cotton  Oil  Mill  Co.,  7  Ga.  App.  169,  66  S.  E.  539,  Haynie  v. 
North  Carolina  Electric  Power  Co.,  157  N.  C.  505,  Ann.  Gas.  19130,  232, 
37  L.  B.  A.  (N.  S.)  580,  73  S.  E.  199,  and  Ensley  v.  Sylva  Lumber  etc. 
Co.,  165  N.  C.  693,  81  S.  E.  1013,  all  holding  employer  using  infant  near 
dai^erous  machinery  in  disobedience  to  instructions  of  father  was  negli- 
gent; Shaw  V.  Highland  Park  Mfg.  Co.,  146  N.  C.  239,  59  S.  E.  677, 
holding  employer  liable  for  not  furnishing  sufficient  help;  Biles  \k  Sea- 
board Air  Line  Ry.  Co.,  143  N.  C.  86,  55  S.  E.  515,  holding  failure  to 
supply  bar-hold  for  brakeman  constituted  negligence;  Hough  v.  Texas 
etc.  R.  R.  Co.,  100  U.  S.  217,  25  L.  Ed.  615,  holding  raibroad  liable  for 
death  through  defective  condition  of  locomotive,  owing  to  fellow-ser- 
vant's negligence;  Miller  v.  Baltimore  etc.  R.  R.  Co.,  17  Fed.  Cas.  305, 
holding  railroad  liable  for  injury  to  brakeman  through  incompetence  of 
fellow-servant;  The  Clatsop  Chief,  7  Sawy.  278,  8  Fed.  166,  holding 
vessel  liable  for  injury  to  fireman  through  negligent  collision;  King  v. 
Ohio  etc.  R.  R.  Co.,  11  Biss.  367,  14  Fed.  280,  holding  railroad  liable 
for  injury  to  brakeman  through  defect  of  car;  Gilmore  v.  Northern  Pac. 
Ry.  Co.,  9  Sawy.  564,  18  Fed.  870,  holding  railroad  liable  for  injury  by 
thawing  powder  before  a  fire  under  foreman's  orders;  Mftson  v.  Edison 
Mach.  Works,  24  Blatchf.  95,  96,  28  Fed.  229,  230,  holding  company 
liable  for  injury  to  workman  ordered  by  foreman  to  hold  a  heavy  plate 
alone ;  Northern  Pac.  Coal  Co.  v.  Richmond,  58  Fed.  760,  7  C.  C.  A.  485, 
holding  company  liable  for  injury  to  boy  employed  as  "trapper"  but 
working  on  tram  cars;  Colorado  etc.  Ry.  Co.  v.  O'Brien,  16  Colo.  225, 
27  Pac.  703,  holding  railroad  liable  for  injury  to  workman  thit)ugh  de- 
railing of  construction  train;  Orman  v.  Mannix,  17  Colo.  571,  81  Am. 
St.  Eep.  344,  30  Pac.  1039,  holding  railroad  contractor  liable  for  death 
of  boy,  employed  as  water-carrier,  but  ordered  to  remove  burning 
powder;  Wilson  v.  Willimantic  Linen  Co.,  50  Conn.  460,  47  Am.  Rep. 
656,  holding  defendant  liable  for  injury  to  workman  through  defective 
machinery;  St.  Louis  etc.  Ry.  Co.  v.  Triplett,  54  Ark.  296,  11  L.  B.  A. 
776,  15  S.  W.  833,  holding  railroad  liable  for  negligent  killing  of  em- 
ployee at  work  under  a  car;  Brazil  Coal  Block  Co.  v.  Gaffney,  119  Ind. 
463,  466,  12  Ajo.  St.  B^p.  428,  431,  4  L.  R.  A«  855,  856,  21  N.  E.  1105, 
1106,  holding  company  liable  for  injury  to  boy  ordered  to  couple  ears 
outside  his  regular  employment;  Cincinnati  etc.  R.  R.  Co.  v.  Madden, 
134  Ind.  473,  34  N.  E.  230,  holding  raibroad  liable  for  negligent  injury 
to  section  boss  ordered  to  unload  rails;  O'Connor  v.  Adams,  120  Mass. 
431,  holding  employer  liable  for  injury  by  sugar-drying  machines  to 
servant  working  outside  regular  employment;  Chicago  etc.  R.  R.  Co.  v. 
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Bayfield,  37  Mich.  213,  holding  railroad  liable  for  killing  of  laborer 
ordered  to  act  as  brakeman;  Smith  v.  Peninsular  Car  Works,  60  Mich. 
505, 1  Am.  St.  Bep.  545,  27  N.  W.  664,  holding  employer  liable  for  death 
of  workBian  compelled  to  carry  molten  iron  over  ice;  Norfolk  Beet- 
Sugar  Co.  V.  Hight,  56  Neb.  167,  76  N.  W.  568,  holding  employer  may 
be  liable  for  injury  to  workman  ordered  to  wipe  up  water  near  revolving 
belt ;  Hayes  v.  Colchester  Mills,  69  Vt.  7,  60  Am.  St  Bep.  918,  37  Atl. 
270,  and  Jones  v.  Old  etc.  Cotton  Mills,  82  Va.  155,  3  Am.  St.  Bep.  103, 
both  holding  employer  liable  for  injury  to  boy  assisting  in  repair  of  belt 
near  shaft;  Moon  v.  Richmond  etc.  R.  R.  Co.,  78  Va.  750,  49  Am.  Bep. 
404,  holding  railroad  liable  for  injury  to  trainman  through  negligence 
of  conductor;  Michael  v.  Roanoke  Machine  Works,  90  Va.  496,  44  Am. 
St  Bep.  930,  19  S.  £.  262,  awarding  damages  to  helper  in  boiler-shop 
struck  by  crane  without  warning;  Jones  v.  Florence  Mining  Co.,  66  Wis. 
278,  57  Am.  B^.  272,  28  N.  W.  210,  holding  company  liable  for  injury 
to  boy  employed  for  surface  work  but  ordered  into  mine;  De  Voin  v. 
Michigan  Lumber  Co.,  64  Wis.  620,  54  Am.  Bep.  651,  25  N.  W.  554,  hold- 
ing bailee  using  faired  horses  for  other  work  than  contracted  for  liable 
for  injury. 

Distinguished  in  McMillan  ▼.  Orand  Trunk  Ry.  Co.,  130  Fed.  829,  65 
C.  C.  A.  165,  where  boy  of  seventeen,  who  had  gone  into  railroad  yards 
with  experienced  servant  to  be  instructed  in  car-coupling,  was  killed, 
proof  that  servant  who  was  with  deceased  was  also  young  does  not  show 
defendant's  negligence ;  Cole  v.  Chicago  etc.  R.  R.  Co.,  71  Wis.  124,  127, 
129,  5  Am.  St  Bep.  205,  208,  209,  37  N.  W.  88,  90,  91,  refusing  recovery 
to  construction  foreman  injured  while  voluntarily  undertaking  to  couple 
cars. 

Assumption  of  risks  by  employee.    Note,  19  E.  B.  0. 163. 

Where  7<yanff  boy  engaged  in  railroad  shops  as  helper  at  molding 
marhlnn  is  ordered  to  adjust  a  belt  on  a  revolving  shaft,  in  a  very  danger- 
ous position,  this  is  not  a  risk  incident  to  his  employment,  and  railroad 
is  liable  for  injury  occasioned  thereby. 

Approved  in  McQueen  v.  Kondelin,  127  Fed.  77,  61  C.  C.  A.  650,  up- 
holding refusal  of  instruction  which  did  not  raise  distinct  proposition  of 
law,  but  only  grouped  together  portion  of  alleged  facts  essential  to  such 
issue  where  it  raised  defense ;  Felton  v.  Girardy,  104  Fed.  130,  43  C.  C.  A. 
439,  holding  employer  liable  for  injuries  to  boiler-maker's  helper  who 
is  ordered  by  foreman  to  tighten  plug  in  leaking  boiler  flue  where  helper 
was  inexx)erienced ;  Southern  Agricultural  Works  v.  Franklin,  111  Ga. 
324,  36  S.  E.  695,  holding  master  liable  for  injuries  to  child  caused  by 
ne^igence  of  superintendent  under  whose  orders  child  worked  and  was 
put  by  superintendent  on  dangerous  work ;  Cannon  v.  South  Dakota  etc. 
By.  Co.,  29  S.  D.  447,  137  N.  W.  350,  holding  failure  to  warn  minor  of 
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dangers  in  switching  job  constituted  negligence ;  Sprinkle  v.  Big  Sandjr 
Coal  &  Coke  Co.,  72  W.  Va.  363,  78  S.  E.  973,  holding  authority  of  super- 
intendent to  employ  minor  may  be  inferred  from  facts  proven ;  Northern 
Pac.  Coal  Co.  v.  Richmond,  68  Fed.  760,  7  C.  C.  A.  485,  holding  com- 
pany liable  for  injury  to  boy  employed  as  "trapper"  but  working  on- 
tram  cars;  Orman  v.  Mannix,  17  Colo.  571,  31  Am.  St.  Rep.  844,  30  Pac. 
1039,  holding  railroad  contractor  liable  for  death  of  boy  employed  as 
water-carrier,  but  ordered  to  remove  burning  powder;  Camp  v.  Hall, 
39  ria.  674,  22  South.  797,  holding  employer  liable  for  injuiy  to  boy 
employed  in  making  crates,  but  ordered  to  push  freight-car;  Brazil 
Block  Coal  Co.  v.  Gaffney,  119  Ind.  466,  471,  12  Am.  St.  Rep.  431,  435, 
4  L.  R.  A.  866,  857,  21  N.  E.  1106,  1107,  holding  company  liable  for  in- 
jury to  boy  ordered  to  couple  cars  outside  his  regular  employment; 
Brennan  v.  Gordon,  118  N.  T.  494,  16  Am.  St.  Rep.  776,  8  L.  R.  A.  821, 
23  N.  E.  811,  allowing  damages  for  injury  to  porter  put  in  charge  of  ele- 
vator, without  sufficient  instruction;  Hayes  v.  Colchester  Mills,  69  Vt. 
7,  60  Am.  St.  R^.  918,  37  Atl.  270,  and  Jones  v.  Old  Dominion  Cotton 
Mills,  82  Va.  166,  3  Am.  St.  Rep.  103,  both  holding  employer  liable  for 
injury  to  boy  while  assisting  in  repair  of  belt;  Michael  v.  Roanoke 
Machine  Works,  90  Va.  496,  44  Am.  St.  Rep.  930,  19  S.  E.  262,  award- 
ing damages  to  helx>er  in  boiler-shop,  struck  by  crane,  without  warning; 
Sullivan  v.  Union  Pac.  R.  R.  Co.,  3  Dill.  337,  Ted.  Cas.  13,599,  arguendo. 
Distinguished  in  Stevens  v.  Chamberlain,  100  Fed.  380,  40  C.  C.  A. 
421,  holding  machinist,  whose  duty  it  was  to  make  general  repairs  and 
who  had  authority  over  helpers,  whom  he  employed,  but  who  worked 
with  men,  is  fellow-servant  of  employee  whom  he  calls  to  assist  him, 
whether  employee  acted  within  scope  of  employment  or  not;  Brand  v. 
Atlantic  etc.  R.  Co.,  64  Fla.  189,  59  South.  958,  holding  fact  that  em- 
ployer warned  youthful  employee  does  not  entirely  release  him  from 
liability;  Rolin  v.  R.  J.  Reynolds  Tobacco  Co.,  141  N.  C.  308,  8  Ann. 
Oaa.  638,  7  L.  R.  A.  (N.  S.)  335,  63  S.  E.  894,  holdii^  whether  injury 
resulted  from  defendant's  negligence  in  hiring  plaintiff,  a  minor,  or  from 
fellow-servant's  prank  was  question  for  jury ;  Fisk  v.  Central  Pac.  R.  R. 
Co.,  72  Cal.  44,  1  Am.  St.  R^.  26,  13  Pac.  146,  holding  railroad  not 
liable  for  injury  to  boy  ordered  to  work  outside  his  employment  by  per- 
son without  authority;  Ft.  Smith  Oil  Co.  v.  Slover,  68  Ark.  176,  24  S.  W. 
107,  holding  company  not  liable  for  death  of  employee,  though  working 
outside  reg^ular  employment ;  Capper  v.  Louisville  etc.  R.  R.  Co.,  103  Ind. 
307,  2  N.  E.  760,  holding  railroad  not  liable  for  negligent  injury  to  tunnel 
repairer,  riding  on  freight  train;  Wormell  v.  Maine  etc.  R.  R.  Co.,  79 
Me.  410,  1  Am.  St.  R^.  329,  10  Atl.  64,  holding  railroad  not  liable  for 
injury  to  workman  in  car-shops,  ordered  to  couple  cars  outside;  Michael 
V.  Stanley,  76  Md.  474,  476,  23  Atl.  1096,  holding  employer  not  liable  for 
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injury  to  sawmill  servant,  although  outsiite  regular  employment ;  Leary 
T.  Boston  etc.  R.  R.  Co.,  139  Mass.  585,  52  Am.  Bep.  735,  2  N.  E.  117, 
holding  railroad  employee,  voluntarily  assuming  new  risks,  cannot  re- 
cover for  injury;  Cole  v.  Chicago  etc.  R.  R.  Co.,  71  Wis.  124,  5  Am.  St. 
B^.  205,  37  N.  W.  88,  refusing  recovery  to  construction  foreman  in- 
jured while  voluntarily  undertakii^  to  couple  cars. 

Disapproved  in  Re^n  v.  Parker-Washington  Co.,  205  Fed.  694,  700, 
701,  L.  E.  A.  1015F,  810,  123  C.  C.  A.  648,  holding  master  liable  for  in- 
jury to  mucker  in  tunnel  by  falling  of  rock  from  roof  of  tunnel  while  he 
was  temporarily  at  work  as  helper. 

Care  required  of  master  to  servant  as  to  care  of  premises.  Note, 
21  Am.  Bep.  582. 

Master's  liability  to  servant  for  injuiy  by  defective  machinery. 
Note,  34  Am.  Bep.  622. 

Liability  of  master  to  parent  for  injuries  to  infant  employed  with- 
out consent  of  or  contrary  to  agreement  with  parent.  Note,  Ann. 
Oas.  19130,  237,  238. 

Liability  for  injuries  to  servant  in  performing  duties  outside  origi- 
nal employment.    Note,  48  L.  B.  A.  796,  799,  801,  802,  805,  806. 

It  is  negligent  and  wrongful  for  a  foreman  in  a  railroad  machine-shop 
to  order  a  young  boy  to  do  a  perllons  thing,  and  railroad  is  liable  for  his 
tortious  act. 

Approved  in  National  Fire  Proofing  Co.  ▼.  Andrews,  158  Fed.  297, 
298,  85  C.  C.  A.  526,  holding  master  cannot  delegate  correcting  of  danger- 
ous device ;  Louisville  etc.  R.  R.  Co.  v.  Miller,  104  Fed.  127,  43  C.  C.  A. 
436,  holding  representation  by  applicant  for  employment  that  he  was 
competent  brakeman  is  not  assumption  of  risk  where  danger  in  coupling 
car  not  apparent  to  novice;  National  Enameling  etc.  Co.  v.  Brady,  93 
Md.  650,  49  Atl.  847,  holding  master  liable  for  injuries  to  minor  who 
was  employed  under  agreement  between  employer  and  mother  not  to 
operate  dangerous  machinery  and  was  placed  at  work  on  machine  with- 
Ofut  instruction;  Greenville  Oil  etc.  Co.  v.  L.  H.  Harkcy,  20  Tex.  Civ. 
App.  230,  48  S.  W.  1012,  holding  employee  not  contributorily  negligent 
for  repairing  machine  in  way  which  foreman  told  him  to  do  though 
danger  would  have  been  less  in  another  way;  Gravelle  v.  Minneapolis 
etc.  R.  R.  Co.,  3  McCrary,  364,  11  Fed.  573,  holding  railroad  liable  for 
injury  to  employee  through  negligence  of  yardmaster;  Gilmore  v.  North- 
ern Pac.  Ry.  Co.,  9  Sawy.  564,  18  Fed.  870,  holding  railroad  liable  for 
injury  by  thawing  x)owder  before  a  fire,  under  foreman's  orders ;  Mason 
v.  Edison  Mach.  Works,  24  Blatchf.  95,  96,  28  Fed.  229,  230,  holding 
company  liable  for  injuiy  to  workman  ordered  by  foreman  to  hold  a 
heavy  p4ate  alone;  Orman  v.  Mannix,  17  Colo.  571,  31  Am.  St.  Bep.  344, 
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30  Pac.  1039,  holding  railroad  contractor  liable  for  death  of  boy  ordered 
to  remove  burning  powder;  Camp  v.  Hall,  39  Fla.  574,  22  South.  797, 
holding  employer  liable  for  injury  to  boy  while  pushing  freight-scar; 
Brazil  Block  Coal  Co.  v.  Young,  117  Ind.  623,  20  N.  E.  424,  and  Jones 
V.  Florence  Mining  Co.,  66  Wis.  280,  57  Am.  R^.  274,  28  N.  W.  211, 
both  holding  mine  owner  liable  for  injury  to  boy  through  fall  of  rock, 
caused  by  negligence;  Brazil  Block  Coal  Co.  v.  Gaffney,  119  Ind.  466, 
12  Am.  St.  Rep.  431,  4  L.  R.  A.  856,  21  N.  E.  1106,  holding  company 
liable  for  injury  to  boy  ordered  to  couple  cars  outside  his  regular  em- 
ployment; Gulf  etc.  R.  R.  Co.  v.  Jones,  76  Tex.  353,  13  S.  W.  375,  and 
Gulf  etc.  R.  R.  Co.  y.  Redeker,  67  Tex.  191,  60  Am.  R^.  22,  2  S.  W.  528, 
both  holding  railroad  liable  for  injury  to  minor,  employed  as  brakeman, 
without  parent's  consent;  Hayes  v.  Colchester  Mills,  69  Vt.  7,  60  Am. 
St.  R^.  918,  37  Atl.  270,  and  Jones  v.  Old  Dominion  Cotton  Milb,  82 
Va.  158,  3  Am.  St.  Rep.  105,  both  holding  employer  liable  for  injury  to 
boy  while  assisting  in  repair  of  belt ;  Moon  y.  Richmond  etc.  R.  R.  Co., 
78  Va.  750,  49  Am.  R^.  404,  holding  railroad  liable  for  injury  of  train- 
man through  negligence  of  conductor;  Turner  v.  Norfolk  etc.  R.  R.  Co., 
40  W.  Va.  684,  687,  holding  railroad  liable  for  death  of  boy  employee 
on  handcar,  through  n^ligence  of  foreman  running  it. 

Distinguished  in  Texas  etc.  Coal  Co.  y.  Manning,  34  Tex.  Ciy.  325,  78 
S.  W.  547,  where  neither  express  authority  to  one  employee  to  direct 
another,  nor  knowledge  of  such  assumed  authority  brought  home  to  em- 
ployer, no  presumption  of  authority  arises;  Richmond  etc.  R.  R.  Co.  v. 
Pinley,  63  Fed.  231,  12  C.  C.  A.  595,  holding  railroad  not  liable  for  in- 
juiy  to  brakeman  coupling  by  hand,  under  engineer's  orders,  but  against 
company's  rules ;  Fones  v.  Phillips,  39  Ark.  29,  34,  holding  mill  company 
not  liable  for  injury  to  boy  previously  warned  of  dangers ;  Fisk  v.  Central 
Pac.  R.  R.  Co.,  72  Cal.  44,  1  Am.  St.  Rep.  26,  13  Pac.  146,  holding  rail- 
road not  liable  for  injury  to  boy  ordered  to  work  outside  his  employ- 
ment by  one  without  authority;  Hanson  v.  Hammel,  107  Iowa,  175,  77 
N.  W.  840,  holding  employer  not  liable  for  injury  to  servant  by  ordi- 
nary machinery ;  Dyer  v.  Rieley,  28  La.  Ann.  9,  holding  steamboat  owner 
not  liable  for  injury  of  deckhand  by  mate  outside  scope  of  his  employ- 
ment; Wormell  v.  Maine  etc.  R.  R.  Co.,  79  Me.  410,  1  Am.  St.  Rep.  329, 
10  Atl.  54,  holding  railroad  not  liable  for  injury  to  workman  in  car- 
shops  ordered  to  couple  cars  outside;  Michael  v.  Stanley,  75  Md.  474, 
475,  23  Atl.  1095,  holding  employer  not  liable  for  injury  to  sawmill  ser- 
vant, although  outside  regular  employment;  Anderson  v.  Morrison,  22 
Minn.  276,  refusing  damages  to  boy  employed  at  elevator,  but  injured 
while  working  on  cotton-picking  machine. 

Reliance  on  orders  as  affecting  contributory  negligence  of  employee. 
Note,  17  L.  R.  A.  605. 
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Mastar  Impliedly  agrees  not  to  ezpoee  servants  to  haaard  of  losing 
their  lives,  or  suffering  great  bodily  harm,  when  it  is  neither  reasonabla 
nor  necessary  to  do  so. 

Approved  in  Vohs  v.  Shorthill,  130  Iowa,  641,  107  N.  W.  418,  hold- 
ing it  was  duty  of  master  to  warn  inexperienced  servant  of  danger  from 
flying  splinters  in  cutting  steel  rails;  Kielley  v.  Belcher  Min.  Co.,  3 
Sawy.  445,  Fed.  Cas.  7760,  overruling  demurrer  to  complaint  of  miner 
to  recover  for  injury  by  blast ;  King  v.  Ohio  etc.  R.  R.  Co.,  11  Biss.  367, 
14  Fed.  280,  holding  railroad  liable  for  injury  to  brakeman  through  de- 
fect in  car;  Mason  v.  Edison  Mach.  Works,  24  Blatchf.  95,  96,  28  Fed. 
229,  230,  holding  company  liable  for  injury  to  workman  ordered  by  fore- 
man to  hold  a  heavy  plate  alone ;  Colorado  etc.  R.  R..  Co.  v.  O'Brien,  16 
Colo.  225,  27  Pac.  703,  holding  ^ railroad  liable  for  injury  to  workman 
by  derailing  of  construction  train;  Orman  v.  Mannix,  17  Colo.  571,  31 
Am.  St.  Bep.  344,  30  Pac.  1039,  holding  employer  liable  for  death  of  boy 
ordered  to  remove  burning  powder;  Indiana  Car  Co.  v.  Parker,  100  Ind. 
187,  holding  employer  liable  for  injury  to  servant  through  defective 
machinery;  Pittsburgh  etc.  R.  R.  Co.  v.  Adams,  105  Ind.  167,  5  N.  E. 
195,  holding  railroad  not  liable  for  injury  to  section-hand  acting  as 
brakeman;  Brazil  Block  Coal  Co.  v.  Gaffney,  119  Ind.  463,  12  Am.  St 
B^.  428,  4  L.  B.  A.  855,  21  N.  E.  1105,  holding  company  liable  for  in- 
jury to  boy  ordered  to  couple  cars,  outside  his  r^^lar  employment; 
Powers  V.  Calcasieu  Sugar  Co.,  48  La.  Ann.  485,  19  South.  456,  holding 
company  liable  for  scalding  of  servant  in  unguarded  water  ditch ;  Smith 
V.  Peninsular  Car  Works,  60  Mich.  505,  1  Am.  St.  Bep.  545,  27  N.  W. 
664,  holding  employer  liable  for  death  of  workman  compelled  to  carry 
molten  iron  over  ice;  Brennan  v.  Gordon,  118  N.  T.  494,  16  Am.  St. 
Bep.  776,  8^  L.  B.  A.  821,  23  N.  E.  811,  allowing  damages  for  injury  to 
porter,  given  charge  of  elevator,  without  sufficient  instruction;  Houston 
etc.  Ry.  Co.  v.  Marcelles,  59  Tex.  337,  holding  railroad  liable  for  injury 
to  switchman  through  defective  hand-rod  on  engine;  Reddon  v.  Union 
Pac.  Ry.  Co.,  5  Utah,  354,  15  Pac.  265,  allowing  recovery  for  injury  by 
unsafe  condition  of  mine,  through  superintendent's  negligence;  Norfolk 
etc.  R.  R.  Co.  V.  Nunnally,  88  Va.  550,  14  S.  E.  368,  holding  railroad 
liable  for  death  of  fireman  through  defective  coupling-pin ;  Riley  v.  West 
Virginia  Ry.  Co.,  27  W.  Va.  159,  holding  railroad  liable  for  injury  to 
brakeman  struck  by  stump  alongside  track;  Jones  v.  Florence  Mining 
Co.,  66  Wis.  278,  67  Am.  B^.  272,  28  N.  W.  210,  holding  company  Uable 
£or  injury  to  boy  by  fall  of  rock  in  mine. 

Distinguished  in  Fones  v.  Phillips,  39  Ark.  29,  34,  holding  mill  com- 
pany not  liable  for  injury  to  boy  previously  warned  of  dangers;  Cole  v. 
Chicago  etc.  R.  R.  Co.,  71  Wis.  124,  5  Am.  St  Bep.  205,  37  N.  W.  88, 
vni— e 


17  Wall.  560-670        NOTES  ON  U.  S.  REPORTS.  130 

Srefnsing  recovery  to  construction  foreman  injured  while  voluntarily  un- 
dertaking to  couple  cars. 

Master's  duty  to  warn  and  instruct  servant  employed  in  dangerous 
work.    Note,  1  Am.  St.  Rep.  549. 

Master's  duty  to  warn  infant  employee.    Note,  43  Am.  Rep.  270. 

Master's  duty  to  furnish  safe  appliances.    Note,  59  Am.  Rap.  77. 

Master's  duty  to  instruct  and  warn  servants  as  to  perils  of  employ- 
ment.   Note,  44  L.  R.  A.  64^  90. 

Miscellaneous.  Cited  incidentally  in  Wyman  v.  Leavitt,  71  Me.  231, 
36  Am.  Rep.  306. 

17  Wall.  560-570,  21  L.  Ed.  710,  CHICAGO  ETC.  RY.  CO.  T.  FTTLLEB. 

State  statute,  rtsqniring  railroads  to  fix  rates  annually  and  post  them 
in  stations,  Is  not  a  regulation  of  commerce,  hut  a  police  regulation,  and 
within  the  State's  power. 

Approved  in  Missouri  Pac.  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211 
U.  S.  622,  53  L.  Ed.  360,  29  Sup.  Ct.  214,  holding  State  may  command 
railroad  to  deliver  cars  at  mill;  Cleveland  etc.  Ry.  Co.  v.  Illinois,  177 
U.  S.  517,  44  L.  Ed.  870,  20  Sup.  Ct.  723,  holding  IlUnois  act  of  1874, 
requiring  passenger  trains  to  stop  at  all  county  seats,  void  as  to  inter- 
state trains ;  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  613,  uphold- 
ing constitutionality  of  act  (34  Stat.  232,  c.  3073),  regarding  liability 
of  common  carriers  in  District  of  Columbia  and  territories;  Southern 
Ry.  Co.  V.  Railroad  Commission,.  179  Ind.  41,  100  N.  E.  343,  uphold- 
ing statute  requiring  handholds  for  brakemen ;  State  v.  Railroad  Commis- 
sion, 171  Ind.  147,  19  L.  R.  A.  (N.  S.)  93,  85  N.  E.  340,  upholding 
penalty  imposed  on  express  company  refusing  to  deliver  package  at  door 
of  consignee;  Willfong  v.  Omaha  etc.  Ry.  Co.,  116  Iowa,  551,  90  N.  W. 
359,  holding  railroad  engaged  in.  interstate  commerce  liable  under  Code, 
§  2072,. for  failing  to  blow  whistle  at  crossing;  Missouri  etc.  Ry.  Co.  v. 
Simonson,  64  Kan.  810,  91  Am.  St.  Rep.  258,  68  Pac.  655,  holding  void 
Laws  183,  c.  100,  making  specification  in  bills  of  lading  issued  by  rail- 
roads for  hay  and  grain  shipped  over  the  lines  conclusive  evidence  of 
its  weight;  Louisville  v.  Wehmhoff,  ll6  Ky.  830,  76  S.  W.  881,  under 
Ky.  Stats.  1899,  §§  2742,  2782,  2783,  council  may  pass  ordinance  pro- 
hibiting poolrooms;  Commonwealth  v.  People's  Express  Co.,  201  Mass. 
578,  131  Am.  St.  Rep.  416,  88  N.  E.  425,  upholding  law  requiring 
license  to  bring  liquor  into  dry  territory;  Newton  Rubber  Works  v. 
De  Las  Casas,  198  Mass.  158,  84  N.  E.  120,  holding  statute  may  em- 
power construction  of  dam  previously  enjoined;  State  v.  Chicago  etc. 
R.  Co.,  239  Mo.  305,  143  S.  W.  818,  upholding  penalty  imposed  on  rail- 
road for  failing  to  run  train  on  Sunday;  State  v.  Northern  Pac.  Ry. 
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Co.,  36  Mont.  587,  13  Ann.  Gas.  144,  15  L.  B.  A.  (N.  S.)  134,  93  Pae. 
946,  upholding  State  statute  limiting  hours  of  work;  J.  M.  Pace  Mule 
Co.  V.  Seahoard  Air  Line  Ry.  Co.,  160  N.  C.  229,  76  S.  E.  518,  holding 
shipper  might  recover  full  value  of  shipment  lost,  as  this  right  is  re- 
served hy  statute;  Garrison  v.  Southern  Ry.  Co.,  150  N.  C.  589,  64 
S.  E.  584,  upholding  law  prescribing  penalty  for  carrier  to  refuse  to 
accept  intrastate  shipments;  Morris-Scarboro-Moffitt  Co.  v.  Southern 
Exp.  Co.,  146  N.  C.  173, 15  L.  E.  A.  (N.  S.)  988,  59  S.  E.  669,  upholding 
law  requiring  carrier  to  adjust  claims  within  certain  time  limit ;  Walker 
V.  Southern  By.  Co.,  137  N.  C.  168,  49  S.  E.  86,  upholding  Acts  1903, 
p.  999,  c.  590,  imposing  penalty  on  railroad  failing  to  transport  inter- 
state freight  within  four  days  after  its  receipt;  Iowa  Falls  M^.  Co. 
V.  Farrar,  19  S.  D.  641,  104  N.  W.  450,  holding  law  regulating  business 
of  foreign  corporations  could  not  affect  interstate  btisiness^  Atlantic 
Coast  Line  Ry.  Co.  v.  Commonwealth,  102  Va.  617,  46  S.  ET  916,  up- 
holding corporation  commission's  rules  regarding  storage,  demurrage, 
ear  service  and  car  detention  charges ;  Hagan  v.  City  of  Richmond,  104 
Va.  732,  S  L^  B.  A.  (N.  8.)  1120,  52  S.  E.  389,  Comp.  Stats.  1901,  p.  3546, 
authorizing  Secretary  of  War  to  remove  obstructions  from  navigable 
waters,  does  not  prohibit  States  or  cities  from  removing  obstructions 
where  secretary  does  not  act;  State  v.  Puget  Sound  etc.  Ry.  Co.,  54 
Wash.  535,  103  Pae.  811,  upholding  lease  to  railroad  over  tide-lands 
of  State;  Union  Pacific  R.  R.  Co.  v.  Peniston,  18  Wall.  38,  21  L.  Ed. 
794,  holding  State  tax  on  interstate  railroad,  aided  and  enfranchised  by 
United  States,  valid;  Chicago  etc.  R.  R.  Co.  v.  Fuller,  154  U.  S.  595, 
21  L.  Ed.  715,  14  Sup.  Ct.  1198,  following  rule;  Gulf  etc.  R.  R.  Co.  v. 
Hefley,  158  U.  S.  103,  89  L.  Ed.  912,  15  Sup.  Ct.  803,  holding  State 
statute  regulating  freights  must  give  way  to  United  States  statute 
as  to  interstate  traffic;  Hennington  v.  Geoi^a,  163  U.  S.  312,  41  L.  Ed. 
172,  16  Sup.  Ct.  1091,  upholding  State  statute  prohibiting  running 
freight  trains  on  Sunday ;  Rae  v.  Grand.  Trunk  Ry.  Co.,  14  Fed.  404, 
holding  -  statute  requiring  railroads  to  draw  cars  of  others  valid;  Mc- 
Donald V.  State,  81  Ala.  283,  60  Am.  Bep.  160,  2  South.  831,  holding 
State  statute  requiring  licensing  of  railroad  engineers  valid ;  Little  Rock 
etc.  R.  R.  Co.  V.  Hanniford,  49  Ark.  297,  298,  5  S.  W.  296,  297,  holding 
State  statute  prohibiting  charging  of  greater  freight  than  specified  in 
bill  of  lading  valid ;  Hockett  v.  State,  105  Ind.  259,  55  Am.  Bep.  207, 
5  N.  E.  183,  holding  State  statute  fixing  maximum  telephone  rates  valid ; 
Watcrbuiy  v.  Newton,  50  N.  J.  L.  539,  14  Atl.  607,  holding  State  statute 
prohibiting  sale  of  colored  oleomargarine  valid  even  as  applied  to 
original  imported  packages;  Nixon  v.  Reid,  8  S.  D.  515,  32  L.  B.  A.  320, 
67  N.  W.  60,  holding  State  law  providing  for  granting  ferry  licenses 
valid;  Gulf  etc.  R.  R.  Co.  v.  Dwyer,  75  Tex.  580,  16  Am.  St.  Bep.  928,  / 
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7  L.  B.  A.  479,  12  S.  W.  1002,  holding  State  statute  imposing  penalty 
on  railroad  refusing  to  deliver  goods  on  tender  of  specified  freight 
valid. 

Distinguished  in  In  re  Arkansas  Rate  Cases,  187  Fed.  300,  holding 
State  may  reduce  rates  on  intrastate  shipments  only ;  Shepard  v.  North- 
em  Pac.  Ry.  Co.,  184  Fed.  771,  refusing  to  uphold  discriminatory  laws  of 
Minnesota  reducing  rates  in  State ;  Railroad  Commission  v.  Grand  Trunk 
etc.  R.  Co.,  179  Ind.  260,  100  N.  £.  864,  holding  void  statute  prohibiting 
operation  of  trains  over  railroads  not  equipped  with  ''block  system"; 
St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  69,  30  L.  B.  A.  (N.  S.)  137,  107 
Pac.  932,  refusing  to  uphold  State  fine  imposed  on  railroad  company; 
Gatton  V.  Chicago  etc.  R.  R.  Co.,  95  Iowa,  143,  28  L.  B.  A.  566,  63  N.  W. 
599,  holding  State  statute  authorizing  recoveiy  of  overcharges  for 
freight  on  interstate  shipment  invalid. 

State  r^ulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oaa.  18. 

Commerce  embraces  transportatien  by  land  and  water,  and  all  means 
and  appliances  necessarily  employed  in  carrsring  it  en. 

Approved  in  United  States  v.  Slater,  123  Fed.  121,  upholding  23 
Stat.  31,  punishing  driving  of  diseased  cattle  on  foot  from  one  State 
to  another;  Williams  v.  Fears,  110  Oa.  589,  35  S.  E.  701,  upholding 
statute  of  1898,  taxing  emigrant  agent  engaged  in  hiring  persons  in 
this  State  to  be  employed  beyond  limits  of  Same;  dissenting  opinion  in 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  392,  48  L.  Hd.  728,' 
24  Sup.  Ct.  436,  majority  upholding  anti-trust  act  of  1890;  Cuban  S.  S. 
Co.  V.  Fitspatrick,  66  Fed.  67,  holding  State  statute  regulating  foreign 
sailors  void,  if  interfering  with  their  contracts. 

Power  to  regulate  commerce  may  be  partly  exercised  by  States  until 
Congress  acts  on  the  subject;  but  in  cases  where  rules  must  be  uniform 
throughout  the  country,  the  authority  is  exclusive. 

Approved  in  Arkansas  etc.  Ry.  Co.  v.  German  Nat.  Bank,  77  Ark. 
490,  92  S.  W.  525,  upholding  Kirby's. Digest,  §§530,  531,  prohibiting 
delivery  of  goods  except  on  surrender  of  bill  of  lading;  Gulf  etc.  Ry. 
Co.  V.  Hefley,  158  U.  S.  103,  39  L.  Ed.  912,  15  Sup.  Ct.  803,  holding 
United  States  statute  regulating  freights  paramount  to  State  statute, 
as  to  interstate  commerce;  Hennington  v.  Georgia,  163  U.  S.  312,  41 
L.  Ed.  172,  16  Sup.  Ct.  1091,  holding  State  statute  prohibiting  running 
of  freight  trains  on  Sunday  valid;  In  re  Sanders,  52  Fed.  804,  18 
L.  B.  A.  551,  holding  State  statute  regulating  sale  of  seed  in  packages 
void  as  to  original  imported  packages;  Gatton  v.  Chicago  etc.  R.  R.  Co., 
95  Iowa,  143,  28  L.  R.  A.  566,  63  N.  W.  599,  holding  State  statute  au- 
thorizing recovery  of  overchai^es  of  freight  on  interstate    shipments 
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invalid ;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  281,  26  Am.  St. 
Bep.  571,  14  L.  B.  A.  597,  14  S.  E.  80,  holding  State  statute  requiring 
railroads  to  ship  freight  within  five  days  valid,  even  as  to  interstate 
shipments ;  Gulf  etc.  R.  R.  Co.  v.  Dwyer,  75  Tex.  680,  16  Am.  St.  Bep. 
928,  7  L.  B.  A.  479,  12  S.  W.  1002,  holding  State  statute  imposing 
penalty  on  railroad  refusing  delivery  of  goods  on  tender  of  specified 
freight  valid;  dissenting  opinion  in  Wabash  etc.  R.  R.  Co.  v.  Illinois, 
118  U.  S.  585,  593,  30  L.  Ed.  254,  256,  7  Sup.  Ct.  18,  22,  majority  hold- 
ing  State  statute  prohibiting  '"short-haul"  discrimination  invalid  as  to 
interstate  commerce;  Sherlock  v.  Ailing,  44  Ind.  196,  aigaendo. 

Wliere  a  stream,  navlgahle  for  foreign  or  interstate  commerce,  is 
olwtmcted  by  a  State's  antborlty,  such  exercise  of  authority  may  be  TftUd 
until  Ckmgress  intervenes. 

Approved  in  Newport  etc.  Bridge  Co.  v.  United  States,  105  U.  S.  475; 
26  L.  Ed.  1146,  holding  United  States  not  liable  for  cost  of  changes 
ordered  in  authorized  bridge;  Huse  v.  Glover,  11  Biss.  555,  15  Fed.  295, 
holding  State  river  improvements  and  tolls  valid. 

Authority  of  Congress  is  paramount  and  absolute  to  comptf  abatement 
of  an  obstruction  of  a  stream,  navigable  for  foreign  or  interstate  conmierce. 
Approved  in  Newport  etc.  Bridge  Co.  v.  United  States,  105  U.  S.  475, 
26  L.  Ed.  1146,  holding  United  States  not  liable  for  cost  of  alterations 
ordered  in  authorized  bridge;  Huse  v.  Glover,  11  Biss.  555,  15  Fed.  295, 
holding  State  river  improv^nents  and  tolls  valid  in  absence  of  action  by 
Congress. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
651. 

17  Waa  670-4»l,  21  Ii.  Sd.  697,  HOBN  T.  LOOXHABT. 

Indispensable  parties  are  those  whose  interests  are  so  interwoven  with 
those  of  other  parties  that  no  decree  can  be  made  without  affecting  them. 
Approved  in  Grigsby  v.  Miller,  231  Fed.  526,  holding  in  suit  by  de- 
ceased wife's  administrator  to  set  aside  deed  given  by  her  and  husband, 
husband  not  indispensable  party;  Thomas  v.  Anderson,  223  Fed.  43, 
138  C.  C.  A.  405,  holding  administrator  of  deceased  heir  is  necessary 
party  in  suit  by  other  heirs  to  contest  will ;  Puget  Sound  Traction  Light 
etc.  Co.  V.  Lawrey,  202  Fed.  264,  265,  holding  in  suit  for  injunction 
preventing  tortious  acts,  each  defendant  is  jointly  and  severally  liable; 
Mathieson  v.  Craven,  164  Fed.  480,  holding  parties  joining  in  suit  to 
affect  legal  estate  may  separate  in  order  to  give  Federal  court  juris- 
diction; North  Carolina  Mining  Co.  v.  Westfeldt,  151  Fed.  296,  holding 
parties  not  indispensable  cannot  oust  Federal  court;  Lynch  v.  United 
States,  13  Okl.  158,  73  Pae.  UOO,  where  patent  issued  to  homesteader 
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for  town-site  purposes  and  many  lots  sold,  goyemment  cannot  cancel  pat- 
ent for  frand  of  entrymen ;  Tog  River  Coal  etc.  Co.  v.  Brigel,  86  Fed.  821, 
30  C.  C.  A.  415,  holding  mortgagor  and  mortgagee  the  only  indispensable 
parties  in  suit  to  foreclose  mortgi^;  Hyatt  v.  McBamey,  18  S.  C.  208, 
holding  foreclosnxe  cannot  impair  rights  of  subsequent  encumbrancers 
not  made  parties. 

Presence  of  Indispensable  parties  is  necessary  to  Jurisdiction  of  court. 
Approved  in  New  York  etc.  R.  Co.  v.  City  of  New  York,  145  Fed.  662, 
under  State  statute  giving  tenant  under  lease  for  more  than  ten  years 
right  to  sue  to  remove  cloud  from  title,  lessor  is  not  indispensable 
party  to  suit  by  lessee  to  set  aside  local  improvement  assessment; 
Brig^am  v.  Luddington,  12  Blatchf.  241,  Fed  Cas.  1874,  dismissing 
bill  where  a  necessary  defendant  is  a  citizen  of  same  State  as  plaintiff; 
Walker  v.  Windsor  Nat.  Bank,  56  Fed.  79,  5  C.  C.  A.  421,  dismissing 
suit  on  cashier's  bond  for  nonjoinder  where  a  discontinuance  was  allowed 
to  a  necessary  defendant ;  Tug  River  Coal  etc.  Co.  v.  Brigel,  86  Fed.  821, 
30  C.  C.  A.  415,  holding  mortgagor  and  mortgagee  the  only  indispensable 
parties,  and  foreclosing  mortgage ;  Baltimore  Bldg.  ft  L.  Assn.  v.  Alder- 
eon,  90  Fed.  145,  32  C.  C.  A.. 542,  holding  proceedings  void  where  suit 
'  was  dismissed  as  to  indispensable  parties. 

Wben  Jurisdiction  of  Federal  court  is  objected  to  by  reason  of  citizen- 
ship of  some  parties,  if  they  are  not  indispensable  parties,  court's  Jurisdic- 
tion diould  be  retained  and  suit  dismissed  as  to  thesL 

Approved  in  Delaware  etc.  R.  R.  Co.  v.  Frank,  110  Fed.  694,  applying 
principle  to  suit  by  railroad  for  injunction  against  several  ticket 
brokers;  Gaily  v.  Colt's  etc.  Mfg.  Co.,  30  Fed.  121,  applying  rule  and 
refusing  injunction  in  patent  case;  Claiborne  v.  Waddell,  50  Fed.  369, 
applying  rule  in  suit  to  charge  executor;  Hicklin  y.  Marco,  56  Fed.  554, 
6  C.  C.  A.  10,  dismissing  suit  as  to  an  occupant  of  land  an^  allowing 
redemption  after  foreclosure  of  mortgage;  Ex  parte  Lennon,  64  Fed. 
323,  12  C.  C.  A.  134,  refusing  habeas  corpus  to  party  violating  injunc- 
tion granted  in  case  within  court's  jurisdiction;  Excelsior  etc.  Phos- 
phate Co.  V.  Brown,  74  Fed.  324,  20  C.  C.  A.  428,  dismissing  suit  where 
party  was  indispensable;  Mason  v.  Dullagham,  82  Fed.  690,  27  C.  C.  A. 
296,  applying  rule;  Tug  River  Coal  etc.  Co.  v.  Brigel,  86  Fed.  821,  30 
C.  C.  A.  415,  applying  rule  and  foreclosing  mortgage. 

Investment  hy  executor,  in  Confederate  bonds,  was  an  act  giving  aid 
and  comfort  to  enemies  of  TJnited  States,  and  invalid,  notwithstanding 
State  legislation  and  decisions  authorizing  it. 

Approved  in  McBurney  v.  Carson,  99  U.  S.  571,  25  L.  Ed.  382,  hold- 
ing receipt  by  executor  of  Confederate  notes,  in  payment  of  mortga^ 
void;  Lamar  v.   Micou,  112  U.  S.  476,  28  L.  Ed.  760,  5   Sup.  Ct.  232, 
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Bailey  y.  Fitz-Gerald,  56  Miss.  589,  591,  and  McClure  v.  Johnson,  14 
W.  Va.  445,  all  holding  guardian  liable  for  investment  of  ward's  money 
in  Confederate  bonds ;  Moore  v.  Mitchell,  2  Woods,  488,  Fed.  Cas.  9770, 
holding  trustee  liable  for  accepting  Confederate  notes  in  payment  of 
loan;  Opie  v.  Castleman,  32  Fed.  513,  enforcing  trost  deed  of  land  to 
secnre  payment  of  price,  notwithstanding  payment  in  Confederate  notes 
to  executor;  Tayloe  v.  Dugger,  66  Ala.  450,  holding  payment  to  executor 
in  Confederate  bonds  invalid,  but  refusing  recovery  of  land  after  delay; 
Blaekwell  v.  Tucker,  7  S.  C.  400,  holding  purchaser  at  probate  sale, 
who  paid  in  Confederate  bonds,  liablo  for  the  amount;  PuUiam  y. 
Pulliam,  10  Fed.  60,  holding  executor  liable  for  depreciation  in  price 
of  cotton  by  delaying  sale;  Penny  wit  v.  Foote,  27  Ohio  St.  622,  22 
Am.  Rep.  S54,  holding  judgment  of  Confederate  court  against  citizen  of 
loyal  State  invalid;  Chicora  Exporting  etc.  Co.  v.  Crews,  6  S.  C.  276, 
holding  act  of  Confederate  State  creating  corporation  for  war  purposes 
void;  Chesapeake  &  0.  Coal  Agency  Co.  v.  Fire  Creek  Coal  etc.  Co., 
119  Fed.  949,  arguendo. 

Distinguished  in  Knotts  ▼.  Steams,  91  U.  S.  642,  28  L.  Ed.  254,'refus. 
ing  to  set  aside  probate  sale  where  proceeds  were  invested  in  Confed- 
erate bonds ;  Glasgow  v.  Lipse,  117  U.  S.  334,  29  L.  £d.  908,  6  Sup.  Ct. 
760,  holdii^  executor  not  liable  for  receiving  Confederate  currency  in 
pajrment  of  bond  during  war;  Baldy  v.  Hunter,  171  U.  S.  402,  48  L.  Ed. 
214,  18  Sup.  Ct.  895,  and  Nelms  v.  Summers,  54  Ga.  607,  both  holding 
guardian  not  liable  for  investing  funds  in  Confederate  bonds,  under 
order  of  court;  McDermott  v.  Copeland,  9  Fed.  538,  holding  executor 
not  liable  to  distribntee  for  amount  awarded  by  court,  nnder  State 
law ;  Ferguson  y.  Lowery,  54  Ala.  516,  25  Am.  Rep.  724,  holding  guardian 
not  liable  for  receiving  Confederate  notes  during  war;.  Hyatt  y.  Mo- 
Bumey,  18  S.  C.  221,  holding  payment  to  executor  in  Confederate 
money  discharged  debtor  in  absence  of  fraud. 

Skill  and  diligence  required  of  administrator.    Note,  12  Am.  St. 
Rep.  316. 

Liability  of  trustees  for  investments — Bonds  of  Confederate  gov- 
ernment.   Note,  40  Am.  Dec.  509. 

Personal  liability  of  trustee  for  losses.    Note,  44  L.  R.  A.  (K.  S.) 
888. 

Acts  of  States  in  Rebellion,  so  far  as  they  did  not  impair  supremacy 
of  national  authority  or  constitutional  rights  of  dtisens,  axe  valid. 

Approved  in  Cullins  v.  Overton,  7  Okl.  481,  54  Pac.  705,  where  Texas 
authorities  organized  disputed  territory  into  county,  whose  inhabitants 
exercised  all  governmental  functions  until  it  was  decided  that  territory 
was  not  in  Texas,  judgment  of  court  of  such  county  was  valid;  United 
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States  y.  Insurance  Cos.,  22  Wall.  103,  22  L.  Ed.  818,  holding  corpora- 
tions created  by  legislature  of  rebel  State  may  sue  in  United  States 
courts;  Keith  y.  Clark,  97  U.  S.  465,  24  L.  Ed.  1075,  holding  notes  of 
Tennessee  State  bank,  issued  during  Rebellion,  receivable  for  taxes 
under  charter;  Ford  y.  Surget,  97  U.  S.  621,  24  L.  Ed.  1027,  holding 
former  Confederate  military  o£Bcer  not  liable  for  burning  cotton  under 
orders;  Ketchum  v.  Buckley,  99  U.  S.  190,  25  L.  Ed.  473,  holding  sureties 
on  administrator's  bond  liable  under  decree  of  Confederate  court ;  John- 
son V.  Atlantic  etc.  Transit  Co.,  156  U.  S.  645,  39  L.  Ed.  566, 15  Sup.  Ct. 
531,  holding  sale  of  railroad  by  State  trustee  during  war  valid;  Baldy 
V.  Hunter,  171  U.  S.  395,  43  L.  Ed.  211,  18  Sup.  Ct.  892,  holding  guard- 
ian not  liable  for  investment  in  Confederate  bonds  under  order  of 
court ;  Ketchum  v.  Mobile  etc.  R.  R.  Co.,  2  Woods,  540,  Fed.  Cas.  7737, 
holding  appointment  of  new  trustee  by  Confederate  court  valid;  Riddle 
v.  Hill,  51  Ala.  228,  holding  probate  sale  by  Confederate  court  valid; 
Tarver  v.  Tankersley,  51  Ala.  312,  holding  final  decree  of  Confederate 
probate  court  valid;  Powell  v.  Young,  51  Ala.  520,  holding  judgment 
of  Confederate  court  on  bills  valid;  Parks  v.  Coffey,  52  Ala.  38,  42^  and 
Hill  v.  Armistead,  56  Ala.  120,  both  holding  execution  sale  on  judgment 
rendered  during  war  valid;  Hill  v.  Huckabee,  52  Ala.  158,  enforcing 
payment  of  probate  sale  made  by  Confederate  court ;  Nelson  v.  Boynton, 
54  Ala.  375,  and  Berry  v.  Bellows,  30  Ark.  204,  both  holding  probate 
of  will  and  appointment  of  administrator  by  Confederate  court  valid; 
High  V.  Snedicor,  57  Ala.  409,  Jones  v.  Fellows,  58  Ala.  348,  and  McClure 
V.  Johnson,  14  W.  Va.  443,  all  holding  settlement  of  guardian's  ac- 
counts by  Confederate  court  valid;  Roach  v.  Hix,  57  Ala.  578,  applying 
rule  in  settling  guardian's  accounts;  Randolph  v.  Ward,  29  Ark.  245, 
establishing  claim  against  estate  on  judgment  rendered  by  Confederate 
court;  Hendry  v.  Cline,  29  Ark.  417,  holding  discharge  of  mortgage 
by  administrator  for  Confederate  notes  valid;  Howell  v.  Hogins,  37 
Ark.  113,  granting  mandamus  to  compel  acceptance  of  county  warrant, 
issued  during  war  for  taxes;  Pennywit  v.  Foote,  27  Ohio  St.  622,  22 
Am.  Bep.  354,  holding  judgment  of  Confederate  court  against  citizens 
of  loyal  State  invalid;  State  v.  Bank  of  Tennessee,  5  Baxt.  95,  holding, 
bank  notes  issued  during  Rebellion,  under  charter  power,  valid  and 
payable;  dissenting  opinion  in  Pennywit  v.  Foote,  27  Ohio  St.  641,  ma- 
jority holding  judgment  of  Confederate  court  against  citizens  of  loyal 
State  invalid;  Boiling  v.  Lersner,  91  U.  S.  596,  23  L.  Ed.  SO?^  holding 
acts  of  de  facto  judge  appointed  under  reconstruction  acts  valid;  Poin- 
dexter  v.  Greenhow,  114  U.  S.  291,  29  L.  Ed.  193,  5  Sup.  Ct.  91^  hold- 
ing coupons  of  State  bonds  receivable  for  taxes  under  statute. 

Distinguished  in  Taylor  v.  Thomas,  22  Wall.  491,  22  L.  Ed.  798,  hold- 
ing "cotton  notes,"  issued  by  Mississippi  during  Rebellion  void;  Williams 
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▼.  Braffy,  96  U.  S.  192,  24  L.  Ed.  720,  holding  act  of  Confederacy  seques- 
trating debts  owed  to  citizens  of  loyal  States  void;  Bi^Eigg  v.  Tuffts,  49 
Ark.  562,  6  S.  W.  161,  holding  warrants  issued  under  ordinance  pro- 
viding for  bonds  to  aid  Rebellion  void. 

BzMence  of  state  of  war  during  the  Rebellion  did  not  loosen  bonds  of 
society,  or  do  away  wltb  civil  government  or  regular  administration  of  laws. 

Approved  in  Betz  v.  Illinois  Cent.  etc.  R.  R.  Co.,  52  La.  Ann.  916, 
24  South.  654,  applying  principle  to  acts  of  register  of  State  land  office 
appointed  under  Constitution  of  1864;  United  States  v.  Home  Ins.  Co., 
22  Wall.  103,  22  L.  ISd.  818,  holding  corporations  created  by  legislature 
of  rebel  State  may  sue  in  Federal  courts;  Williams  v.  Brufty,  96  U.  S. 
192,  24  L.  Ed.  720,  holding  act  of  Confederacy  sequestrating  debts  'due 
citizens  of  loyal  States  void;  Johnson  v.  Atlantic  etc.  Transit  Co., 
156  U.  S.  645,  39  L.  Ed.  566,  15  Sup.  Ct.  531,  holding  sale  of  railroad 
by  State  trustees  during  Rebellion  valid;  Baldy  v.  Hunter,  171  U.  S. 
395,  43  L.  Ed.  211,  18  Sup.  Ct.  892,  holding  guardian  not  liable  for 
investing  funds  in  Confederate  bonds  under  order  of  court ;  Ketchum  v. 
Mobile  etc.  R.  R.  Co.,  2  Woods,  540,  Fed.  Cas.  7737,  holding  appoint- 
ment of  new  trustee  by  Confederate  court  valid;  Parks  v.  Coffey,  52 
Ala.  38,  39,  holding  execution  sale  on  judgment  of  Confederate  court 
valid;  Van  Hoose  v.  Bush,  54  Ala.  349,  holding  probate  sale  of  land 
for  Confederate  notes  valid;  Nelson  v.  Boynton,  54  Ala.  375,  holding 
probate  of  will  and  appointment  of  administrator  by  Confederate  court 
valid;  McGuire  v.  Buckley,  58  Ala.  127,  holding  sureties  on  adminis- 
trator's bond  liable  under  decree  of  Confederate  court;  Henry  v.  North- 
em  Bank,  63  Ala.  543,-544,  holding  one  who  deposited  notes  for  collec- 
tion during  Rebellion  can  recover  only  the  value  of  Confederate  currency 
when  demand  was  made;  Hendry  v.  Cline,  29  Ark.  417,  holding  admin- 
istrator's discharge  of  mortgage  for  Confederate  notes  valid;  Berry  v. 
Bellows,  30  Ark.  204,  holding  appointment  of  administrator  by  Con- 
federate State  court  valid;  McClure  v.  Johnson,  14  W.  Va.  443,  holding 
settlement  of  guardian's  account  by  Confederate  court  valid,  but  char- 
ging him  with  investment  in  Confederate  bonds;  dissenting  opinion  in 
Pennywit  v.  Foote,  27  Ohio  St.  641,  majority  holding  judgment  of 
Confederate  court  against  citizens  of  loyal  State  invalid. 

Decree  of  Confederate  court  settling  executor's  accounts  is  valid,  ex- 
cept as  apinrovlng  an  investment  in  Confederate  bonds. 

Approved  in  Alexander  v.  Bryan,  110  U.  S.  417,  28  L.  Ed.  196,  4 
Sup.  Ct.  109,  holding  executor's  surety  liable  for  former's  investment 
in  Confederate  bonds  (affirming  4  Woods,  531,  Fed.  Cas.  2064) ;  Foust 
V.  Chamblee,  51  Ala.  79,  holding  settlement  of  guardian's  account  by 
Confederate  court  valid,  and  refusing  subsequent  accounting;  McClure 
V.  Johnson,  14  W.  Va.  445,  applying  rule. 
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Distingaished  in  Baldy  v.  Hnnter,  171  U.  S.  395,  48  L.  XSd.  211,  18 
Sup.  Ct.  892,  holding  guardian  not  liable  for  investment  in  Confederate 
bonds  nnder  order  of  court. 

Judgments  of  Confederate  courts.    Note,  89  Am.  Dec.  261. 

Conclusiveness  of  judgment  of  foreign  country.    Note,  20  L.  B.  A. 
682. 

Executor  in  Alabama  is  liable  for  an  Investment  in  Confederate  bonds, 
and  United  States  courts  will  enforce  this  liability  at  suit  of  legatees  in 
Texas. 

Approved  in  Alexander  v.  Bryan,  110  U.  S.  417,  28  L.  Ed.  196,  4 
Sup.  Ct.  109,  holding  executor's  surety  liable. 

Vested  right  in  defense  of  limitations.    Note,  45  L.  B.  A.  610« 

17  WalL  682-586,  21  I..  Ed.  682,  THE  IdDBBBITT. 

Ownersbip  of  vessel  liy  United  States  citizens  does  not  make  ber  a 
United  States  vessel,  without  registry  as  prescribed  by  statute. 

Approved  in  The  Alta,  148  Fed.  665,  78  C.  C.  A.  415,  vessel  not  regis- 
tered  in  United  States,  though  owned  by  citizen,  is  subject  to  tonnage 
duty ;  The  Alta,  136  Fed.  519,  69  C.  C.  A.  289,  foreign-built  vessel  owned 
by  citizen  is  not  subject  to  tonnage  duty;  The  Conqueror,  166  U.  S.  119, 
41  L.  Ed.  942,  17  Sup.  Ct.  513,  49  Fed.  106,  holding  foreign-built  vessel, 
purchased  by  United  States  citizen  not  liable  to  tarifE  tax. 

17  Wall.  586-589,  21  I..  Ed.  670,  KNODE  y.  WTTJiTAMSON. 

Questions  aa  to  general  ''reputation"  of  a  witness  for  truth  Is  proper, 
because  the  common  opinion  is  what  ia  wanted  to  impeach  him. 

Approved  in  People  v.  Markham,  64  Cal.  163,  30  Pac.  623,  applying 
inle  and  convicting  policeman  for  accepting  bribe  from  Chinese^ 

Impeachment  of  witnesses.    Note,  17  Am.  Dec.  76. 

17  WaU.  690-591,  21  !>.  Ed.  692,  HABBELL  t.  BEAUl 

Where  an  insolvent  procured  his  land  to  be  sold  under  Judgment  liens, 
and  bought  in  by  his  clerk  for  inadequate  prices  his  assignee  in  bankruptcy 
can  recover  it  from  a  subsequent  purchaser,  who  might  reasonably  have 
discovered  the  ftaud. 

Approved  in  Lumpkin,  v.  Foley,  204  Fed.  381,  122  C.  C.  A.  542,  hold- 
ing mortgagee  of  insolvent  company  has  imputed  notice  of  mortgagor's 
condition ;  Wilson  v.  Taylor,  154  N.  C.  218,  70  S.  E.  289,  holding  assign- 
ment made  within  four  months  void;  In  re  Mullen,  101  Fed.  417, 
aj^endo. 

Question  being  wholly  one  of  weight  of  evidence,  involving  no  con- 
troverted proposition  of  law,  the  court  did  not  reproduce  facts  in  its  opinion. 
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Approved  in  Levis  v.  Kengla,  169  U.  S.  237,  42  L.  Ed.  730,  18  Snp. 
Ct.  311,  applying  rule  and  dismissing  bill  to  redeem  land  fifteen  years 
after  mortgage  sale;  BoUman  v.  Bollman,  6  S.  C.  43,  applying  rule  and 
refusing  to  set  aside  arbitration  award  in  partnership  accounting. 

17  WaU.  692-^96,  21  I..  Ed.  715,  AMOSSEAG  MANUFACTUSIKa  00.  T. 

UNITED  STATEa 

« 

Where  United  States  contracted  for  carbines,  to  be  delivered  wltliin 
specified  time,  and  then  ordered  some  changes,  which  necessitated  delay, 
it  ia  implied  that  both  parties  consented  to  a  reasonable  extension,  and 
the  government  is  liable  for  a  subsequent  refusal  to  accept  them. 

Approved  in  United  States  v.  Barlow,  184  U.  S.  137,  46  L.  Ed.  469, 
22  Sup.  Ct.  474,  holding  contractor  charging  method  of  sinking  piles 
required  in  construction  of  drydock  to  water-jet  system  on  order  of 
Secretary  of  Navy  may  recover  expense  of  such  experiment  where  it 
results  disastrously;  Gude  Walker  v.  J.  F.  Bailey  Co.,  4  Qa,  App. 
230,  61  S.  E.  137,  holding  waiver  of  damages  on  account  of  dela}'',  on 
condition  of  prompt  delivery  makes  latter  requisite;  Turner  Lumber  Co. 
V.  Tonopah  Lumber  Co.,  38  Nev.  354,  145  Pac.  919,  holding  failure  of 
purchaser  of  lumber  to  give  sx)ecifications  to  miller  is  bar  to  suit  against 
latter  for  delay ;  United  States  v.  Smith,  94  U.  S.  217,  24  L.  Ed.  115, 
holding  United  States  liable  for  improper  suspension  of  contractor's 
work  on  buildings;  Texas  etc.  R.  R.  Co.  v.  Rust,  19  Fed.  245,  applying 
rule  in  reducing  damages  against  bridge  contractors  for  noncompletion 
witbin  specified  time;  Bowe  v.  United  States,  42  Fed.  779,  holding  con- 
tractor cannot  recover  for  work  ordered  by  supervising  United  States 
officer  to  compel  compliance  with  contract. 

Distinguished  in  Coal  etc.  Ry  Co.  v.  Reherd,  204  Fed.  880,  123  C.  C.  A. 
155,  holding  change  in  contract  will  not  avoid  penalty  where  extra  time 
is  given  for  change;  Wallis  v.  Inhabitants  of  Wenham,  204  Mass.  87,  89, 
17  Ann.  Oaa.  644,  90  N.  E.  397,  398,  upholding  penalty  for  failure  to 
complete  work  on  time. 

Miscellaneous.    Cited  in  Sawyer  v.  Gray,  205  Fed.  162. 

17  WaU.  596-600,  21  L.  Ed.  737,  SOHN  y.  WATEB80N. 

Statntes  are  to  be  considered,  unless  language  is  express  to  contrary, 
or  there  is  a-neceesary  implication  to  that  effect. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Laramie  Stockyards  Co.,  231 
U.  S.  200,  202,  58  L.  Ed.  182,  183,  34  Sup.  Ct.  101,  refusing  to  uphold 
adverse  possession  of  railroad  right  of  way  granted  under  acts  of 
Congress,  of  1862  (12  Stats,  at  Large  489,  c.  120) ;  United  States  v.  Len- 
gyely  220  Fed.  726,  holding  naturalization  act  of  June  29,  1906,  did  not 
avoid  declarations  of  intentions  made  previous  to  that  time;  Farreli 


17  Wall.  596-600         NOTES  ON  U.  S.  REPORTS.  140 

r.  United  States^  167  Fed.  645,  holding  legacy  tax  not  due  against  in- 
heritance till  estate  is  ready  to  be  distributed;  In  re  Wehrli,  157  Fed. 
939,  holding  statute  limiting  proceedings  for  naturalization  to  seven 
years  after  declaratioii  of  intention,  gives  aliens  having  declared  before 
passage  of  act,  seven  full  years ;  Dodge  v.  Nevada  Nat.  Bank,  109  Fed. 
731,  48  C.  C.  A.  626,  holding  1899  amendment  to  Colo.  Pol.  Code,  §  3608, 
taxing  bank  shares,  did  not  authorize  assessment  of  such  shares  for  fiscal 
year  beginning  in  1899 ;  Curtis  v.  Boquillas  Land  etc.  Co.,  9  Ariz.  66, 
76  Pac.  613,  holding  statute  limiting  actions  for  recovery  of  lands  to 
ten  years  has  no  application  to  causes  accrued  before  passage  of  act; 
De  Ferranti  v.  Lyndmark,  30  App,  D.  C.  423,  holding  rights  under  for- 
eign patent  obtain  from  date  of  filing  of  invention;  Harrington  v.  An- 
derson, 23  Colo.  App.  418,  130  Pac.  618,  holding  statute  might  lengthen 
time  within  which  judgments  would  be  enforceable;  Crane  v.  Cox,  18 
N.  M.  382,  137  Pac.  590,  holding  statute  authorizing  tax  collector  to  sell 
land  delinquent  in  taxes  applied  to  land  delinquent  before  passage; 
State  V.  Dickerson,  33  Nev.  559,  113  Pac.  110,  compelling  Governor  to 
accept  donation  of  bonds  to  State;  People  v.  Wendel,  217  N.  Y.  264, 
Ann.  OHji.  1916B,  701,  111  N.  E.  847,  refusing  to  give  retrospective  effect 
to  statute  limiting  time  for  cold  storage;  State  v.  Haynie,  169  N.  C. 
281,  84  S.  E.  387,  holding  statute  construing  private  roads  used  for 
ten  years,  as  public  highways,  but  providing  no  compensation,  is  taking 
property  without  due  process  of  law;  Collins  v.  Sherwood,  50  W.  Va. 
146,  40  S.  E.  608,  holding  curative  provisions  of  Code  1899,  c.  31,  §  25, 
not  being  retroactive,  apply  only  to  tax  sales  made  after  their  passage; 
Chew  Heong  v.  United  States,  112  U.  S.  559,  28  L.  Ed.  778,  5  Sup.  Ct. 
266,  holding  Chinese  exclusion  act  not  retrospective;  In  re  Perkins,  6 
Biss.  187,  Fed.  Cas.  10,983,  holding  amendment  to  bankruptcy  act  in 
1874  did  not  apply  to  pending  cases;  McCormick  v.  Eliot,  43  Fed.  473, 
holding  statute  of  limitations  prospective  in  action  for  accounting; 
McKean  v.  Archer,  52  Fed.  793,  applying  rule  in  construing^tatutory 
limitation  on  action  on  note;  McClellan  v.  Pyeatt,  66  Fed.  846,  14 
C.  C.  A.  140,  holding  act  of  Congress,  against  fraudulent  conveyances, 
prospective;  Northwestern  etc.  Ins.  Co.  v.  Seaman,  80  Fed.  359,  holding 
statute  prohibiting  judges  from  appointing  relatives  to  ofiSce  not  ap- 
plicable to  previous  appointments;  Lawrence  v.  Louisville,  96  Ky.  599, 
49  Am.  St.  Rep.  311,  27  L.  R.  A.  561,  29  S.  W.  451,  holding  action 
against  city  barred  by  special  statute  of  limitations ;  Potter  v.  Rio  Ariba 
etc.  Cattle  Co.,  4  N.  M.  326,  17  Pac.  613,  construing  United  States  alien 
act  and  granting  specific  performance  to  alien;  Gillette  v.  Hibbard,  3 
Mont.  416,  holding  action  on  note  not  barred  by  new  statute  providing 
shorter  time;  Fitzgerald  v.  Fitzgerald  etc.  Construction  Co.,  41  Neb.  462, 
59  N.  W.  862,  applying  rule  in  action  by  stockholder  against  corpora- 
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tion  directors  for  mismanagement;  Packscher  v.  Fuller,  6  Wash.  537, 
33  Pa^  876;  Baer  v.  Choir,  7  Wash.  638,  32  Pac.  778,  and  Moore  v. 
Brownfield,  7  Wash.  26,  34  Pac.  200,  all  holding  statute  reducing  time 
for  bringing  action  for  land  gives  a  prior  cause  the  full  'time;  Lee 
▼.  Cook,  1  Wyo.  416,  417,  holding  new  statute,  shortening  time  for  tak- 
ing appeals,  not  retroactive;  Southern  Wire  Co.  v.  St.  Louis  etc.  R.  R. 
Co.,  38  Mo.  App.  198,  holding  interstate  commerce  act  retro8i)ective,  and 
prior  discriminating  contract  invalid. 

Distinguished  in  Friedmann  v.  McGowan,  1  Penne.  (Del.)  442,  42  Atl. 
725,  holding  statute  of  limitations  not  intended  to  retroact. 

Statutes  of  limitations  may  affect  actions  already '  accrued,  as  welt 
as  those  accruing  after  their  passage,  dependent  upon  language  and  intent 
of  legislature,  provided  a  reasonable  time  is  allowed. 

Approved  in  Herrick  v.  Boquillas  Land  etc.  Co.,  200  TJ.  S.  102,  50 
L.  Ed.  391,  26  Sup.  Ct.  192,  ten  year  limitation  prescribed  by  Ariz.  Rev. 
Stats.  1901,  par.  2938,  for  actions  to  recover  lands  adversely  held,  does 
not  apply  to  action  brought  between  date  when  statute  enacted  and 
date  when  revision  of  statutes  took  effect ;  Wilson  v.  Iseminger,  185  U.  S. 
63,  46  L.  Sd.  807,  22  Sup.  Ct.  575,  upholding  Pennsylvania  Act  of  April 
27,  1855,  §  7,  conclusively  presuming  extinguishment  of  any  irredeem- 
able ground  on  which  no  pa3anent  or  demand  has  been  made  for  twenty- 
one  years,  though  such  provision  is  made  applicable  to  ground  not  re- 
served prior  to  passage  of  act;  Quinette  v.  Pullman  Co.,  229  Fed.  336, 
holding  foreign  railroad  corporation  not  having  designated  State  agent 
for  service  of  process  could  not  plead  limitations;  Wilder  v.  Dennis, 
202  Fed.  677,  121  C.  C.  A.  77,  upholding  two  year  limitation  on  actions 
to  attack  tax  deed;  Schauble  v.  Schulz,  137  Fed.  391,  69  C.  G.  A.  581, 
N.  D.  Rev.  Code  1899,  §  3491a,  validating  titles  held  by  adverse  pos- 
session, is  retroactive;  Lamb  v.  Powder  River  Livestock  Co.,  132  Fed. 
436,  438,  67  Ii.  R.  A.  558,  65  C.  C.  A.  570,  holding  Colo.  Sess.  Laws, 
1895,  p.  239,  c.  106,  as  amended  in  1899,  prescribing  limitation  of  actions 
on  foreign  judgments,  is  void;  In  re  Stalker,  123  Fed.  965,  holding  after 
bankruptcy  referee's  decision  adverse  to  city's  application  for  preference 
in  payment  of  local  improvement  assessment,  act  passed  providing  that 
limitations  cannot  be  imposed  as  defense  to  suit  by  city  to  collect  out- 
standing taxes,  such  act  cannot  relieve  city  from  defense  of  limitations 
against  certain  taxes  for  which  preference  claimed;  Cummings  v.  Rosen- 
berg, 12  Ariz.  329,  100  Pac.  810,  holding  clause  in  mortgage  making 
principal  and  interest  due  on  failure  to  pay  interest  makes  principal 
collectible  even  though  not  due ;  Milboume  v.  Kelley,  93  Kan.  756,  Ann. 
Caa.  1916D,  889,  145  Pac.  817,  818,  holding  person  having  eighteen 
months  after  passage  of  act  limiting  time  to  present  claims  against  es- 
tate had  sufficient  time  and  is  barred ;  Groesbeck  v.  Barget,  1  Kan.  App. 
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63,  41  Pac.  204,  holding  lien  for  materials  famished  is  vested  right, 
but  time  to  enforce  right  may  be  limited  by  statute;  Heath  v.  Hazelip, 
159  Ky.  561,  167  S.  W.  908,  holding  action  on  tax  deed  brought  within 
seven  months  after  passage  of  new  limitation  was  brought  within  rear 
sonable  time;  Louisville  etc.  N.  R.  R.  Co.  v.  Williams,  103  Ky.  378,  45 
S.  W.  230,  upholding  repeal  of  railroad  charter  provision  requiring 
actions  against  railroad  for  killing  stock  by  its  negligence  to  be  brought 
within  six  months;  Soper  v.  Lawrence  Bros.  Co.,  98  Me.  284,  56  Atl. 
913,  upholding  Pub.  Laws  1895,  p.  192,  c.  162,  as  statute  of  limitations; 
Colby  V.  Shute,  219  Mass.  216, 106  N.  E.  1008,  holding  in  order  to  recover 
laud  of  bankrupt  not  contained  in  schedule,  fraud  must  be  shown  > 
Mulvey  v.  City  of  Boston,  197  Mass.  182,  14  Ann,  Cas.  349,  83  N.  E. 
403,  holding  action  for  loss  of  services  of  wife  was  action  for  injuries 
limited  by  two  year  period;  Graves  v.  Howard,  159  N.  C.  602,  Ann.  Cas. 
19140,  565,  75  S.  E.  1001,  holding  statute  of  limitations  runs  against 
wife  during  coverture ;  Terry  v.  Anderson,  95  U.  S.  633,  24  L.  Ed.  366, 
holding  statute  reducing  time,  but  allowing  reasonable  time,  valid ;  Kosh* 
konong  v.  Burton,  104  U.  S.  675,  26  L.  Ed.  889,  applying  rule  in  action 
on  municipal  bonds;  Vance  v.  Vance,  108  U.  S.  521,  27  L.  Ed.  811, 
2  Sup.  Ct.  859,  holding  statute  requiring  recording  of  "tacit"  mortgages 
valid;  In  re  Brown,  135  U.  S.  705,  34  L.  Ed.  317, 10  Sup.  Ct.  985,  holding 
new  limitation  for  actions  on  State  lands  unreasonable  and  void;  Sayles 
V.  Richmond  etc.  R.  R.  Co.,  3  Hughes,  174,  Fed.  Cas.  12,424  applying 
rule  in  construing  limitation  on  suit  for  infringement  of  patent ;  Pereles 
V.  Watertown,  6  Biss.  81,  82,  Fed.  Cas.  10,980,  holding  statute  reducing 
time  to  sue  on  municipal  bonds  from  twenty  years  to  one,  void;  United 
States  V.  Campbell,  10  Fed.  822,  holding  surety  on  warehouse  bond,  not 
liable  for  error  in  amount  of  taxes,  after  expiration  of  limitation; 
Duke  V.  State,  56  Ark.  496,  20  S.  W.  603,  holding  new  statute  does  not 
extinguish  accrued  cause  of  action  and  foreclosing  mortgage;  Lawrence 
V.  Louisville,  96  Ky.  599,  49  Am.  St  Rep.  311,  27  L.  R.  A.  561,  29  S.  W. 
451,  holding  action  against  city  barred  by  special  statute  of  limitations; 
Louisville  etc.  R.  R.  Co.,  v.  Williams  (Ky.),  41  S.  W.  287,  holding  statute 
limiting  actions  against  railroads  to  one  year  repeab  six  months'  pro- 
vision in  charter;  Stern  v.  Bates,  9  N.  M.  291,  50  Pac.  326,  holding  new 
statute  of  limitations  allowing  one  year  for  previously-existing  causes 
valid*;  Parmenter  v.  State,  135  N.  Y.  168,  31  N.  E.  1039,  holding  statute 
limiting  time  for  presenting  claims  to  a  few  months  unreasonable  and 
claim  not  barred;  Strickland  v.  Draughan,  91  N.  C.  104,  dismissing 
petition  for  rehearing  not  brought  within  time  prescribed  by  new  rule; 
Bauserman  v.  Blunt,  147  U.  S.  652,  37  L.  Ed.  318,  13  Sup.  Ct.  469,  and 
Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  188,  38  L.  Ed.  957,  14  Sup.  Ct. 
1014,  both  arguendo. 
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Distii^shed  in  Waples  y.  Dubuque,  116  Iowa,  16^  89  N.  W.  195, 
holding  Code,  §  989,  providing  against  action  questioning  legality  of 
local  improvement  certificates  or  bonds  three  months  after  their  issuance, 
is  not  retroactive;  Osborne  v.  lindstrom,  9  N.  D.  6,  81  N.  W.  73,  holding 
under  Rev.  Codes,  §  5200,  limiting  for  actions  on  judgments,  whenever 
old  statute  had  begun  to  run  against  cause  of  action  prior  to  such  section, 
time  so  run  coi^stitutes  part  of  limitation  period  under  such  section. 

Statutes  of  limitations,  when  constitutional.  Note,  60  Am.  Bep. 
391. 

Constitutionality  of  new  limitation  of  actions  applying  to  existing 
causes  of  action  as  dei)endent  upon  its  reasonableness.  Note,  8 
Ann.  Gas.  526,  526. 

Retrospective  operation  of  statutes  of  limitation.  Note,  111  Am.  St. 
Bep.  461. 

Retroactive  oi)eration  of  statute  of  limitations.  Notes,  4  Aim.  Oaa. 
166;  Ann.  Gas.  1912A,  1042. 

Statute  declaring  generally  that  an  action  mutt  be  bionglit  within  a 
limited  time  after  accruing  will  not  bar  an  action  which  accrued  more  than 
the  limited  time  before  the  statute  was  passed. 

Approved  in  Friedman  v.  McGowan,  1  Penne.  (Del.)  443,  42  Atl.  725, 
applying  rule  in  action  for  injuries  inflicted  by  vicious  dog;  Browning 
V.  Browning,  3  N.  M.  471,  9  Pac.  684,  applying  rule  in  action  on  promis- 
sory note. 

Statutory  limitation  on  time  of  bringing  actions  commenoea  to  nm 
wben  cause  of  action  is  first  subjected  to  operation  of  the  statute^  valeM 
otherwise  provided. 

Approved  in  Crothers  v.  Edison  Electric  Co.,  149  Fed.  607,  608,  609, 
tinder  amendment  of  1905,  40  Cal.  Code  Civ.  Proc,  §  350,  reducing 
limitations  for  actions  for  n^ligence,  as  to  causes  of  actions  previously 
accrued,  but  not  barred  under  old  law,  new  period  ran  from  taking  effect 
of  amendment;  Keagy  v.  Wellington  Nat.  Bank,  12  Okl.  36,  69  Pac. 
813,  statute  of  limitations  does  not  begin  to  run  until  debtor  becomes 
resident  of  territory;  Huber  v.  Zimmerman,  8  Okl.  574,  58  Pac* 738, 
holding  note  sued  on  not  barred ;  Southgate  v.  Frier,  8  Okl.  438,  57  Pac. 
842,  effect  of  act  of  1893,  abolishing  limitation  statute  of  1390,  was  to 
renew  causes  of  action  which  had  not  expired  before  new  statute  took 
•effect;  Richardson  v.  Mackay,  4  Okl.  337,  46  Pac.  549,  where  cause  of 
action  arose  in  another  State,  statute  of  limitations  does  not  begin  to 
ran  until  debtor  becomes  resident  of  territory;  Pereles  v.  Watertown, 
6  Biss.  81,  82,  Fed.  Cas.  10,980,  holding  statute  reducing  limitation  on 
actions  on  municipal  bonds  from  twenty  years  to  one,  void;  United 
States  V.  Campbell,  10  Fed.  823,  holding  time  commences  from  liquidai 
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tion  of  import  taxes  and  action  herein  barred;  Herring  v.  Modesto  Irr. 
Dist.,  95  Fed.  721,  applying  rule  in  action  on  bonds  of  irrigation  district ; 
Dulke  V.  State,  66  Ark.  496,  20  S.  W.  603,  foreclosing  mortgage  after 
sale  with  notice;  Swamp-Land  Dist.  v.  Glide,  112  Cal.  90,  44  Pac.  453, 
applying  rule  in  action  to  collect  swamp-land  assessments;  Garrison 
V.  Hill,  81  Md.  557,  32  Atl.  193,  holding  statute  requiring  objection  to 
will  to  be  made  within  three  years  from  probate  allows  three  years  fi'om 
its  passage  for  objection  to  previously  probated  wills;  Gillette  v.  Hib- 
bard,  3  Mont.  416,  holding  action  on  note  not  barred  by  new  statute  pro- 
viding shorter  time;  Packsher  v.  Fuller,  6  Wash.  337,  33  Pac.  876,  Baer 
V.  Choir,  7  Wash.  638,  32  Pac.  778,  and  Moore  v.  Brownfield,  7  Wash. 
26,  34  Pac.  200,  all  holding  previously  existing  cause  of  action  has  the 
full  time  provided  by  new  statute;  Huber  y.  Zimmerman,  8  Okl.  574, 
58  Pac.  738,  applying  rule. 

Whether  a  judgment  is  a  contract.    Note,  17  L.  B.  A.  614. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  422. 

17  Wall.  601-604,  21  L.  Ed.  693,  UNITED  STATES  ▼.  I.APENE. 

Commercial  contracts  with  subjects,  or  in  territory  of  enemy,  whether 
made  directly  or  through  a  neutral  agent,  are  Ulegal  and  void,  and  confer 
no  rights. 

Approved  in  Mitchell  v.  United  States,  21  Wall.  352,  22  L.  Ed.  587, 
holding  trading  by  Northern  citizen  residing  and  doing  business  in  the 
South  during  war  illegal;  Desmare  v.  United  States,  93  U.  S.  612,  23 
L.  Ed.  960,  refusing  recovery  for  cotton  seized  by  United  States  troops ; 
Snell  V.  Dwight,  120  Mass.  15,  dismissing  bill  for  accounting  on  contract 
for  illegal  trading;  Small  v.  Lumpkin,  28  Gratt.  835,  holding  note  paid 
in  Confederate  currency,  which  was  accepted,  discharged. 

Distinguished  in  United  States  v.  Hamburg-Amerikanische  Co.,  239 
U.  S.  475,  60  L.  Ed.  391,  36  Sup.  Ct.  216,  holding  appeal  from  decree 
against  United  States  in  action  to  declare  certain  European  steamship 
companies  engaged  in  unlawful  combination  will  be  dismissed  without 
prejudice  on  account  of  war  in  Europe ;  Brown  v.  Gardner,  4  Lea,  151 
152,  153,  holding  contract  for  sale  of  plantation  between  residents  of 
Alabama  and  Tennessee  during  war  valid. 

Validity  of  contracts  with  public  enemies.    Note,  96  Am.  Dec.  626. 

Ordinarily,  the  line  of  nonintercourse  is  boundary  line  between  ter- 
ritories of  contending  nations,  but  during  the  Bebellion,  line  was  tiiat  of 
military  occupation  or  control  by  different  governments  and  not  that  of 
State  lines. 
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Distinguished  in  Brown  v.  Gardner,  4  Lea,  153,  154,  155,  holding  sale 
of  plantation  between  residents  of  Alabama  and  Tennessee  during  war 
valid. 

17  WaU.  60i-^09»  21  L.  Bd.  721,  UNITED  STATES  T.  BOUTWELL. 

Ofllce  of  the  writ  of  mandamus  is  to  compel  performance  of  a  duty  rest- 
ing open  person  to  whom  writ  is  sent. 

Approved  in  State  v.  Wordemann,  183  Mo.  App.  41,  42,  166  S.  W. 
352,  353,  holding  mandamus  to  compel  county  judge  to  pass  on  issuance 
of  dram-shop  license  is  subject  for  prosecuting  attorney  of  county; 
State  V.  Beals,  73  Or.  449,  144  Pac.  680,  holding  to  sustain  mandamus 
to  levy  tax  for  private  claim,  proof  of  demand  on  city  council  must  be 
shown;  dissenting  opinion  in  State  v.  Wurdemann,  183  Mo.  App.  58,  59, 
60,  166  S.  W.  358,  359,  majority  holding  mandamus  to  compel  county 
judge  to  pass  on  issuance  of  liquor  license  is  subject  for  prosecuting 
attorney;  Commissioners  of  Leavenworth  County  v.  Sellew,  99  U.  S. 
626,  25  L.  Ed.  885,  holding  writ  against  county,  served  on  clerk  of  board, 
sufficient ;  Warner  Val.  Stock  Co.  v.  Smith,  165  U.  S.  32,  41  L,  Ed.  623, 
17  Sup.  Ct.  227,  holding  suit  to  quiet  title  against  Secretary  of  Interior 
and  land  oommissioiier  abates  by  former's  resignation;  United  States 
V.  Butterworth,  169  U.  S.  602,  42  L.  Ed.  873,  18  Sup.  Ct.  441,  holding 
suit  for  mandamus  against  commissioner  of  patents  abates  by  his  death. 

Distinguished  in  Seymour  v.  United  States,  10  App.  D.  C.  569,  holding 
mandamus  will  not  lie  to  compel  commissioner  of  patents  to  hear  inter- 
ference proceeding. 

Mandamus  enforces  a  personal  obligation  and  does  not  reach  the  ofllce 
held  by  party  to  whom  writ  is  directed. 

Approved  in  New  Mexico  v.  Baker,  196  U.  S.  440,  49  L.  Ed.  543, 
25  Sup.  *Ct.  375,  successor  in  office  of  territorial  judge  may  be  substi- 
tuted in  place  of  predecessor  on  appeal  from  denial  of  mandamus  to 
compel  latter  to  take  jurisdiction  of  action;  Garfield  v.  United  States, 
32  App.  D.  C.  131,  holding  Secretary  of  Interior  appealing  from  order 
^^^nting  mandamus  writ  is  exempt  from  filing  appeal  bond;  State  v. 
Board  of  State  Canvassers,  32  Mont.  16,  79  Pac.  403,  mandamus  to 
compel  State  officers  to  perform  duty  where,  prior  to  hearing,  term 
of  office  expired  and  successors  given  no  notice  of  proceedings;  Holder- 
mann  v.  Schane,  56  W.  Va.  15,  48  S.  £.  514,  mandamus  awarded  against 
mayor  and  councilman  to  compel  them  to  convene  as  canvassing  board 
cannot  be  used  against  successors;  Warner  Val.  Stock  Co.  v.  Smith,  165 
U.  S.  32,  41  L.  Ed.  623,  17  Sup.  Ct.  227,  holding  suit  to  quiet  title 
against  Secretary  of  Interior  and  land  commissioner  abates  by  former's 
zcsignation ;  United  SUtes  ▼.  Butterworth,  169  U,  8.  602,  42  L.  Ed.  873, 
vm— 10 
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18  Sup.  Ct.  141,  holding  suit  for  mandamus  against  commissioner  of 
patents  abates  by  his  death;  Board  of  Supervisors  of  Presqae  Isle 
County  V.  Thompson,  61  Fed.  925,  10  G.  G.  A.  154,  granting  mandamus 
against  supervisors  to  compel  levy  of  taxes  to  pay  judgment ;  dissenting 
opinion  in  Hebb  ▼.  Tucker  County  Court,  49  W.  Va.  743,  37  8.  E.  682, 
arguendo. 

Distinguished  in  Commissioners  of  Leavenworth  County  ▼.  Sellew, 
99  U.  S.  626,  25  L.  Ed.  335,  holding  writ  against  county,  served  on  clerk 
of  board,  sufficient. 

Mandamus  Is  a  personal  action  resting  upon  fact  that  defendant  has 
neglected  or  refused  to  perform  a  personal  duty  due  the  relator. 

Approved  in  United  States  v.  Schurz,  102  U.  S.  408,  26  L.  Ed.  220, 
granting  writ  to  compel  delivery  of  patent  by  land  of&ce;  Warner  Val. 
Stock  Co.  V.  Smith,  165  U.  S.  32,  41  L.  Ed.  623,  17  Sup.  Ct.  227,  holding 
suit  to  quiet  title  against  Secretary  of  Interior  and  land  commissioner 
abates  by  former's  resignation;  United  States  v.  Butterworth,  169  U.  S. 
602,  42  L.  Ed.  873,  18  Sup.  Ct.  141,  holding  suit  for  mandamus  against 
commissioner  of  patents  abates  by  his  death. 

« 

Before  applying  for  a  writ  of  mandamus  a  demand  must  he  made  on 
def endantt  and  it  must  appear  that  he  refused  to  comply,  either  in  direct 
terms  or  by  conduct  from  which  a  refusal  can  be  conclusively  Inferred. 

Approved  in  Moseley  v.  Collins,  133  Ala.  329,  32  South.  132,  holding 
petition  for  mandamus  must  allege  demand;  Wan;ier  Val.  Stock  Co.  v. 
Smith,  165  U.  S.  32,  41  L.  Ed.  623,  17  Sup.  Ct.  227,  holding  suit  to  quiet 
title  against  Secretary  of  Interior  and  land  commissioner  abates  by 
former's  resignation ;  United  States  v.  Butterworth,  .169  U.  S.  602,  42 
Ii.  Ed.  873,  18  Sup.  Ct.  441,  holding  suit  for  mandamus  against  com- 
missioner of  patents  abates  by  his  death;  Board  of  Supervisors  of 
Presque  Isle  County  v.  Thompson,  61  Fed.  925,  10  C.  G.  A.  154,  holding 
objection  on  this  ground  cannot  be  made  for  first  time  .on  appeal; 
Attorney  General  v.  Boston,  123  Mass.  477,  granting  mandamus  against 
•council  of  city  authorized  to  run  a  toll  ferry,  to  prevent  running  it  free ; 
-dissenting  opinion  in  Chumasero  v.  Potts,  2  Mont.  293,  majority  granting 
mandamus  against  Governor  to  compel  canvassing  of  vote  on  "capital'' 
law. 

If  peremptory  mandamus  be  awarded,  costs  must  fall  upon  defendant. 
Approved  in  Board  of  Directors  .v.  Wessels,  21  Colo.  App.  459,  122 
Pac.  401,  holding  directors  in  irrigation  district  defending  individually 
Are  liable  for  costs ;  Roberts  v.  United  States,  13  App.  D.  C.  47,  uphold- 
ing costs  awarded  against  treasurer  of  United  States  in  mandamus  pro- 
ceeding; United  States  v.  Schurz,  102  U.  S.  408,  26  L.  Ed.  220,  applying 
rule  in  granting  mandamus  to  compel  delivery  of  patent  by  land  office; 
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Warner  Val.  Stock  Co.  v.  Smith,  165  U.  S.  32,  41  L.  Bd,  628, 17  Sup.  Ct. 
227,  holding  suit  to  quiet  title  against  Secretary  of  Interior  and  land 
conunissioner  abates  by  former's  resignation;  United  States  y.  Butter- 
worth,  169  U.  S.  602,  42  li.  Ed.  873,  18  Sup.  Gt.  441,  holding  Buit  for 
mandamus  against  commissioner  of  patents  abates  by  his  death;  Trini- 
dad ete.  Paving  Co.  v.  Robinson,  52  Fed.  349,  holding,  in  actions  at  law, 
Federal  courts  must  tax  costs  against  losing  party. 

Liability  of  public  officer  for  costs.    Note,  Ann.  Oas.  1915D,  566. 

On  death  or  retirement  ftom  ofllce  of  original  defendant  writ  must 
aliate,  in  absence  of  statutory  provision  to  the  contrary,  and  a  successor 
in  oAoe  cannot  be  substituted. 

Approved  in  Pullman  Co.  v.  Croom,  231  U.  C.  576,  576,  578,  58  L.  Ed. 
376,  377,  34  Sup.  Ct.  182,  holding  death  of  State  controller  abates  injunc- 
tion action  to  restrain  collection  of  taxes;  Richardson  v.  McChesney, 
218  U.  S.  493,  54  L.  Ed.  1122,  31  Sup.  Ct.  43,  holding  mandamus  to  com- 
pel State  official  to  certify  nominees  to  Congress  abates  with  his  resig- 
nation; New  Mexico  v.  Baker,  196  U.  S.  442,  49  L.  Ed.  644,  25  Sup.  Ct. 
375,  successor  in  office  of  territorial  judge  may  be  substituted  in  place 
of  predecessor  on  appeal  from  denial  of  mandamus  to  compel  latter  to 
take  jurisdicti(m  of  action;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  759, 
holding  action  against  postmaster  for  refusing  to  admit  magazine  to 
mails  abates  where  department  passes  law  admitting  it;  Dabney  y. 
Dabney,  20  App.  D.  C.  451,  holding  divorce  proceeding  dismissed  on 
account  of  repugnant  legislation,  may  be  revived  by  subsequent  act; 
People  V.  Western  life  Indenmity  Co.,  261  111.  516,  Ann.  Cas.  1915A,  266, 
104  N.  £.  220,  death  of  relator  pending  appeal  from  mandamus  order 
abates  proceeding;  State  v.  Long,  174  Ind.  644^  92  N.  £.  650,  holding 
failure  to  have  new  road  superintendent  made  defendant  in  place  of 
retired  one  warrants  dismissal  of  appeal;  State  Board  of  State  Can- 
vassers, 32  Mont.  17,  79  Pac.  403,  dismissing  mandamus  to  compel  State 
officers  to  perform  official  duties  where  prior  to  hearing  terms  expired 
and  demand  not  made  on  successors  to  perform  duties;  United  States 
T.  Chandler,  122  U.  S.  643,  Appx.,  United  States  v.  Lochren,  164  U.  S. 
701,  41  L.  Ed.  1181,  17  Sup.  Ct.  1001,  United  States  v.  Butterworth, 
169  U.  S.  602,  604,  42  L.  Ed.  873,  874, 18  Sup.  Ct.  441,  442,  Fox  v.  Trini- 
dad Waterworks,  7  Colo.  App.  405,  43  Pac.  1052,  Attorney  General  v. 
Mayor,  128  Mass.  312,  State  v.  Guthrie,  17  Neb.  116,  22  N.  W.  78,  Cant- 
well  V.  Williams,  35  S.  C.  603,  14  S.  E,  550,  and  Rains  v.  Simpson,  50 
Tex.  511,  all  applying  rule,  and  dismissing  sTuit;  Warner  Val.  Stock  Co. 
V.  Smith,  165  U.  S.  31,  41  L.  Ed.  623,  17  Sup.  Ct.  227,  holding  suit 
against  Secretary  of  Interior  and  land  commissioner  to  quiet  title,  and 
compel  issuance  of  patent,  abates  on  resignation  of  former;  Lansing  v. 
Hesing,  81  Fed.  242,  26  C.  C.  A.  382,  dismissing  appeal  from  order  deny- 
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ing  injunction  against  postmaster,  since  resigned;  dissenting  opinion  in 
Robertson  v.  State,  109  Ind.  100, 10  N.  E.  692,  majority  holding  claimant 
to  State  office  cannot  maintain  quo  warranto  under  Constitution ;  Boody 
V.  Watson,  64  N.  H.  194,  199,  9  Atl.  819,  822,  granting  mandamus  to 
compel  town  council  to  assess  a  tax;  Cunningham  ▼«  Macon  etc,  R.  R. 
Co.,  109  U.  S.  453,  27  L.  £d.  994,  3  Sup.  Ct.  297,  hMixig  Federal  eourU 
have  no  jurisdiction  of  suit  to  foreclose  railroad  mortgage,  where  a  Stat0 
is  a  necessary  party;  Board  of  Supervisors  of  Presque  Isle  County 
V.  Thompson,  61  Fed.  925,  10  C.  C.  A.  154,  granting  mandamus  against 
township  to  compel  levy  of  taxes  to  pay  judgment;  State  v.  King,  32 
Fla.  420,  13  South.  892,  refusing  mandamus  against  court  for  alleged 
errors  in  dismissing  appeal;  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C. 
447,  23  S.  E.  377,  holding  State  statute  did  not  abate  suits  against  rail- 
road or  forfeit, its  charter;  Kuechler  v.  Wright,  40  Tex.  679,  687,  refus- 
ing mandamus  against  State  land  commissioner  to  comx)el  issuance  of 
patent. 

Distinguished  in  Murphy  v.  Utter,  186  U.  S.  100,  101,  102,  46  L.  Ed. 
1074,  1075,  22  Sup.  Ct.  778,  holding  mandamus  to  compel  members  of 
loan  commission  of  Arizona  to  issue  refunding  bonds  created  by  Arizona 
laws  does  not  abate  by  change  in  personnel  of  members;  In  re  Counties 
V.  County  of^Alturas,  4  Idaho,  155,  95  Am.  St  Rep.  58,  37  Pac.  351, 
holding  where  county  division  act  provides  that  county  commissioners 
of  new  county  shall  apportion  debt,  failure  of  commissioners  so  to  do 
does  not  abate  action ;  Wood  v.  State,  155  Ind.  8,  55  N.  E.  962,  holding 
where  pending  return  to  alternative  mandamus  to  compel  treasurer  to 
pay  order  his  term  expires,  new  demand  on  successor  not  necessary; 
People  V.  La  Chicotte,  187  N.  Y.  5,  116  Am.  St.  Rep.  586,  10  Ann.  Gas. 
58,  79  N.  E.  891,  holding  action  against  commissioner  of  bridges  for 
reinstatement  did  not  abate  with  latter's  resignation;  Eureka  Pipe  Line 
Co.  V.  Riggs,  75  W.  Va.  358,  83  S.  E.  1022,  holding  suit  against  sheriff 
on  account  of  taxes  wrongfully  assessed  does  not  abate  with  sheriff's 
resignation;  Thompson  v.  United  States,  103  U.  S.  485,  26  L.  Ed.  523, 
holding  petition  for  mandamus  against  clerk  of  township  does  not  abate 
by  his  resignation;  State  v.  Warner,  55  Wis.  285,  287,  13  N.  W.  260, 
holding  writ  against  Secretary  of  State  to  compel  auditing  of  claim 
does  not  abate ;  State  v.  Cole,  25  Neb.  343,  41  N.  W.  246,  holding  officer's 
supplemetttal  answer,  alleging  expiration  of  his  term,  no  defense. 

Abatement  of    mandamus  by    termination  of    resjMndent's  office. 
Note,  4  Ann.  Cas.  75.      # 

Mandamus  to  compel  officer  after  expiration  of  term,  to  perform 
official  duty.    Note,  36  L.  R.'^A.  (N.  S.)  1087. 

Successor  in  office  is  not  In  privity  witli  bis  predecessor,  and  is  not 
tatter's  personal  represenUtiTe. 
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Approved  in  Warner  Val.  Stock  Co.  v.  Smith,  165  U.  S.  32,  33,  41 
L.  Ed.  628,  17  Sup.  Ct.  227,  holding  suU  to  quiet  title  against  Secretary 
of  Interior  and  land  commissioner  abates  by  former's  resignation; 
United  States  v.  Bntterworth,  169  U.  S.  602,  42  L.  Ed.  873,  18  Sup.  Ct. 
441,  holding  suit  for  mandamus  against  commissioner  of  patents  abates 
by  his  death. 

In  District  of  Columbia,  the  mil  must  abate  whenever  porfoxmaace 
by  defendant,  of  the  personal  duty,  has  become  imposalble. 

Disapproved  in  State  v.  New  Orleans,  35  La.  Ann.  68,  holding  man- 
damus proceedings  do  not  abate  by  retirement  of  public  officers. 

In  cases  of  mandamus^  Supreme  Court  has  no  original  jurisdiction, 
hence  cannot  order  substitution  of  a  party  defendant. 

Approved  in  United  States  v.  Butterworth,  169  U.  S.  602,  42  L.  Ed. 
873,  18  Sup.  Ct.  441,  holding  suit  for  mandamus  against  commissioner 
of  patents  abates  by  his  death. 

Original  jurisdiction  of  court  of  last  resort  in  mandamus.    Note, 
58  L.  R.  A.  848. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  857. 

Municipal  bonds  and  defenses  thereto.    Note,  08  Am.  Dec.  600. 

17  Wall  610-624,  21  L.  Ed.  731,  8AWYEB  T.  HOAG. 

Assignee  is  representatiTe  of  creditors,  as  well  as  of  baokropt,  and 
may  set  aside  transactions  by  which  latter  would  be  bound. 

Approved  in  Commercial  Bank  v.  Warthen,  119  Ga.  994,  47  S.  E.  537, 
on  corporation's  bankruptcy,  right  of  corporation  to  sue  on  unpaid  stock 
subscriptions  passes  to  trustee;  Walters  v.  Porter,  3  Ga.  App.  78,  59 
S.  £.  454,  holding  receiver  may  join  stockholders  in  suit  on  individual 
liability;  Falco  v.  Kaupisch  etc.  Co.,  42  Or.  425,  70  Pac.  287,  holding 
under  30  Stat.  565,  §  70,  bankruptcy  trustee  alone  can  sue  to  recover 
unpaid  stock  subscriptions;  Falls  v.  Building  etc.  Assn.,  105  Tenn.  26, 
58  S.  W.  327,  holding  where  stockholders  of  loan  association  submit  to 
improper  placing  of  association  in  hands  of  receiver  under  general  credi- 
tor's bill,  association  cannot  complain;  Bradley  v.  Farwell,  1  Holmes, 
445,  Fed.  Cas.  1779,  allowing  suit  by  assignee;  Foreman  v.  Bigelow,  4 
Cliff.  547,  Fed.  Cas.  4934,  disallowing  suit  against  bona  fide  holders  of 
stock  issued  as  ''paid-up";  Winters  v.  Armstrong,  37  Fed.  521,  a  receiver 
can  set  aside  a  fraudulent  disposition  of  trust  fund;  First  Nat.  Bank 
T.  Peavey,  69  Fed.  458,  so  creditors  may  set  aside  suit  by  which  the 
r4>rporation  would  be  bound;  South  Bend  Toy  Mfg.  Co.  v.  Pierre  etc. 
Ins.  Co.,  4  S.  D.  180,  56  N.  W.  100,  receiver,  not  judgment  creditors  of 
corporation,  sue  for  concealed  assets;  dissenting  opinion  in  Republic 
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Ins.  Co.  V.  Swigert,  136  Dl.  179,  12  L.  R.  A.  337,  26  N.  E.  689,  majority 
holding  that  receiver  has  only  the  rights  of  the  corporation;  arguendo^ 
in  Bank  v.  Bossieu,  4  Hughes,  394,  3  Fed.  824,  to  show  the  large  powers 
of  assignee. 

Effect  of  transfer  of  stock  on  liability  for  unpaid  subscription. 
Note,  47  L.  R.  A.  254. 

Capital  stock,  especially  its  unpaid  subscriptions,  is  a  trust  fond  for 
benefit  of  general  creditors. 

Approved  in  Kiskadden  v.  Steinle,  203  Fed.  379,  380, 121  G.  C.  A.  569, 
holding  partners  forming  corporation  and  transferring  their  assets  to 
it  may  be  sued  on  unpaid  subscriptions;  In  re  Putman,  193  Fed.  470, 
471,  holding  corporation  and  not  creditor  is  proper  party  to  bring  suit 
for  unpaid  subscription;  Scott  v.  Abbott,  160  Fed.  681,  87  C.  C.  A. 
476,  holding  fraudulent  statement  as  to  assets  made  to  secretary  of- 
State  on  issuance  of  stock  does  not  make  it  fictitious  and  void;  In  re 
Remington  etc.  Motor  Co.,  139  Fed.  776,  where  corporation  conveyed 
"paid-up"  shares  of  its  stock  at  trifle  less  than  par  to  board  of  trade 
in  exchange  of  building  site,  and  board  sold  stock  at  cost,  purchasers  not 
liable  to  further  assessments  on  corporation's  bankruptcy ;  King  v.  Pome- 
roy,  121  Fed.  289,  68  C.  C.  A.  209,  holding  under  act  of  1864,  authorizing 
formation  of  national  banks,  Federal  equity  courts  may  apjMint  receiver 
to  liquidate  its  obligations  and  to  enforce  stockholder's  liability;  In 
re  Miller  Electrical  M.  Co.,  Ill  Fed.  615,  holding  bankruptcy  court  may 
order  assessment  on  unpaid  stock  subscriptions;  Merchants'  Mutual 
Adjusting  Agency  v.  Davidson,  23  Cal.  App.  279,  137  Pae.  1093,  holding 
return  of  execution  unsatisfied  is  not  necessary  prerequisite  to  suit  on 
unpaid  subscription;  Mountain  Waterworks  Const.  Co.  v.  Holme,  49 
Colo.  427,  113  Pao.  606,  holding  inventor  taking  stock  in  return  for 
invention  may  be  considered  as  having  stock  fully  paid  up;  Gilbert 
V.  Washington  Beneficial  Endowment  Assn.,  10  App.  D.  C.  339,  holding 
one  insurance  company  selling  assets  worth  forty  thousand  dollars  for 
fourteen  thousand  dollars  acted  fraudulently  and  sale  could  be  set  aside ; 
State  Trust  Co.  v.  Turner,  111  Iowa,  668,  670,  672,  82  N.  W.  1030,  1031, 
1032;  holding  where  payee  takes  corporation's  note  with  knowledge  that  its 
stock  was  exchanged  for  property  at  an  excessive  valuation,  his  assignee 
after  maturity  who  secures  judgment  on  such  note  cannot  recover  against 
stockholder  because  he  has  not  paid  full  value;  Hyams  v.  Old  Dominion 
Co.,  113  Me.  307,  L.  R.  A.  1015D,  1128,  93  Atl.  752,  holding  corporation 
holding  stock  in  another  corporation  must  hold  it  in  its  own  name; 
Gilmore  v.  Smathers,  167  N.  C.  444,  446,  83  S.  E.  824,  826,  holding  where 
stock  is  subscribed  by  agents,  principals  and  not  agents  are  liable; 
Whitlock  V.  Alexander,  160  N.  C.  468,  76  S.  E.  639,  holding  where  patent 
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given  in  exchange  for  stoek  was  grossly  oyervalued,  it  may  be  set  aside; 
Mclver  v.  Toung  Hardware  Co.,  144  N.  C.  484,  110  Am.  St.  B^.  970, 
57  S.  £.  171,  holding  transfer  of  assets  by  directors  unfair  to  creditors 
and  void;  Easton  Nat.  Bank  v.  American  Brick  etc.  Co.,  70  N.  J.  Eq. 
740,  10  Ann.  Gas.  84,  8  L.  JL  A.  (N.  S.)  271,  64  Atl.  920,  holding  stock- 
holders being  sued  by  creditor  cannot  first  raise  question  of  limitations  on 
appeal;  Security  Trust  Co.  v.  Ford,  75  Ohio  St.  338,  8  L.  B.  A.  (N.  S.) 
268,  79  N.  £.  478,  holding  stockholders  being  sued  by  creditors  cannot 
hide  behind  clause  in  articles  that  stock,  although  not  fully  paid,  shall 
be  nonassessable ;  Hawkins  v.  Donnerberg,  40  Or.  106,  66  Pac.  694,  hold- 
ing creditoiB  of  corporation  cannot  enforce  stockholders'  liability  for 
unpaid  stock  subscriptions  after  limitations  run  against  right  of  cor- 
poration to  collect  such  subscriptions;  Guarantee  Title  etc.  Co.  y.  Dil- 
worth  Coal  Co.,  235  Pa.  600,  84  Atl.  517,  holding  where  issue  of  bonds 
includes  free  issue  of  stock  of  equal  value,  bond  issue  may  be  declared 
void;  Swearingen  v.  Sewickley  Dairy  Co.,  198  Pa.  St.  74,  47  Atl.  943, 
holding  limitations  begin  to  run  on  unpaid  stock  subscriptions  upon  fact 
of  insolvency  of  corporation  shown  by  assignment  for  benefit  of  credi- 
tors; Furber  v.  Williams-Flower  Co.,  21  S.  D.  233,  15  Ann.  Oas.  1216, 
8  L.  B.  A.  (N.  8.)  1250,  111  N.  W.  550,  holding  corporation  cannot  prefer 
certain  creditors;  Davis  v,  Nueces  Valley  Irr.  Co.,  103  Tex.  248, 
126  S.  W.  7,  upholding  sale  of  corporate  property  to  stockholder; 
Rolapp  V.  Ogden  etc.  R.  Co.,  37  Utah,  556,  110  Pac.  369,  holding 
bonds  issued  as  bonus  for  subscribing  for  stock  are  void  in  hands 
of  creditors;  City  of  Montesano  v.  Carr,  80  Wash.  388,  141  Pac. 
895,  holding  creditor  cannot  maintain  suit  on  unpaid  stock  subscription 
for  his  own  exclusive  benefit;  County  of  Morgan  v.  Allen,  103  U.  S. 
508,  26  L.  Ed.  502,  holding  invalid  a  surrender  of  county  bonds  given 
for  subscription  by  a  consent  judgment;  Scovill  v.  Thayer,  105  U.  S. 
152, 154,  26  L.  Ed.  072,  073,  disallowing  payments  on  unauthorized  stock 
to  be  set  off  against  unpaid  subscription ;  Richardson  v.  Green,  133  U.  S. 
43,  33  L.  Ed.  522,  10  Sup.  Ct.  284,  disallowing  stockholder  advancing 
money  to  hold  bonds  as  collateral  for  his  debt  against  general  creditors ; 
Fogg  V.  Blair,  139  U.  S.  125,  85  L.  Ed.  106, 11  Sup.  Ct.  477,  stock  cannot 
be  issued  to  contractor  as  full  paid,  without  a  fair  equivalent;  Handley 
T.  Stutz,  139  U.  S.  427,  35  L.  Ed.  234, 11  Sup.  Ct.  534,  those  distributing 
new  full  paid  stock  among  themselves,  are  liable  for  face  value  (affirming 
41  Fed.  546,  547) ;  Bradley  ▼.  Farwell,  1  Holmes,  442,  443,  Fed.  Cas. 
1779,  a  partnership  to  which  a  director  belongs  cannot  be  secured  at 
expense  of  other  creditors;  Foreman  v.  Bigelow,  4  Cliff.  547,  Fed.  Cas. 
4934,  disallowing  suit  against  bona  fide  holder  of  stock  issued  as  ''full 
paid";  Corbett  v.  Woodward,  5  Sawy.  417,  Fed.  Cas.  3223,  Lippincott 
V.  Shaw  Carriage  Co.,  25  Fed.  586,  and  Consolidated  Tank  Lone  Co. 
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V.  Kansas  City  Vamish  Co.,  45  Fed.  14,  Willianui  t.  JoneSi  23  Mo.  App. 
146,  all  disallowing  dealings  by  director  to  his  own  advantage,  against 
creditor  and  stockholder;  In  re  Bachman,  2  Fed.  Gas.  312, 12  Bank.  R^. 
227,  note  for  unpaid  subscription  is  a  debt  to  corporation  within  by-law 
disallowing  transfers  till  all  debts  are  paid;  Glenn  ▼.  Abell,  39  Fed.  11, 
unpaid  subscription  provable  against  bankrupt  stockholder,  though  no 
assessment  is  yet  made  under  section  5067,  Revised  Statutes;  Baltimore 
etc.  Tel.  Co.  v.  Interstate  Tel.  Co.,  54  Fed.  54,  4  C.  C.  A.  184,  a  corpora- 
tion owning  another  and  selling  its  plants  and  leaving  it  insolvent,  holds 
the  proceeds  as  a  trust  fund  for  creditors ;  Grant  v.  East  ft  West  R.  Co., 
54  Fed.  575,  4  C.  C.  A.  511,  and  Bruner  v.  Brown,  139  Ind.  603,  38  N.  E. 
319,  an  agreeifient  that  stock  is  fully  paid  is  void,  but  it  may  be  paid  in 
property  if  valued  in  good  faith;  Chavent  v.  Schefer,  59  Fed.  232,  unpaid 
subscriptions  may  be  recovered  by  creditor  or  representative,  if  not  by 
corporation ;  National  Park  Bank  v.  Peavey,  64  Fed.  917,  a  statute  mak- 
ing a  stockholder  liable  for  unpaid  subscription  gives  no  new  rights; 
First  Nat.  Bank  v.  Peavey,  69  Fed.  457,  459,  this  is  independent  of  stat- 
ute, and  suit  in  equity  to  enforce  lies  in  Federal  court;  Hayden  t. 
Thompson,  71  Fed.  63,  17  C.  C.  A.  592,  dividends  unlawfully  paid  out 
of  capital  may  be  recovered  by  creditors;  Rickerson  Roller-Mill  Co.  v. 
Farrell  Foundry  etc.  Co.,  75  Fed.  560,  23  C.  C.  A.  302,  a  sale  of  stock 
below  par  to  increase  capital,  and  not  to  restore  it,  makes  vendees  liable 
for  face  value  to  creditors ;  New  York  etc.  Ins.  Co.  v.  Beard,  80  Fed.  67, 
this  fund  and  the  statutory  liability  in  Kansas  may  be  recovered  in  same 
equitable  action ;  Hamor  v.  Taylor-Rice  Engineering  Co.,  84  Fed.  396,  a 
corporation  cannot  reduce  the  fund  representing  its  capital  stock  in  any 
way  to   prejudice  of   creditors;  Columbia   Nat.  Bank  v.  Mathews,  85 
Fed.  943,  29  C.  C.  A.  491,  a  subscriber  is  liable  for  par  of  increased  stock, 
irrespective  of .  short  time  between  increase  and   possession  of  con- 
troller; Wallace  v.  Hood,  89  Fed.  15,  21,  fraud  of  bank,  diligence  and 
no  credit  given  since  must  be  shown  to  escape  liability ;  Scott  v.  Lii^timer, 
89  Fed.  852,  33  C.  C.  A.  1,  a  stockholder  of  insolvent  national  bank 
cannot  be  released  from  assessment  of  controller;  Jones  v.  Arkansas 
Mechanical  etc.  Co.,  38  Ark.  25,  purchase  of  assets  by  director  is  avoid- 
able; Melvin  v.  Lamar  Ins.  Co.,  80  111.  459,  22  Am.  Rep.  208,  a  sub- 
scriber cannot  be  allowed  the  option  of  withdrawing;  Union  Mut.  life 
Ins.  Co.  V.  Frear  Stone  Mfg.  Co.,  97  111.  549,  87  Am.  Rep.  186,  disallow- 
ing an  agreemnt  for  no  assessments  against  creditors  without  notice; 
Patterson  v.  Lynde,  112  111.  203,  205,  and  Lane's  Appeal,  105  Pa.  St.  60, 
equity  takes  the  trust  and  administers  it,  adjusting  the  equities  among 
shareholders ;  Coffin  v.  Ransdell,  110  Ind.  421,  11  N.  E.  22,  unpaid  sub- 
scription cannot  be  recovered  where  stockholder  pays  in  overvalued 
property  without  first  setting  aside  sale  for  fraud ;  Indiana  etc.  Mfg.  Co. 
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Y.  MeGill,  15  Ind.  App.  9,  43  N.  E.  466,  the  officers  are  not  allowed  to 
absorb  the  assets  in  claims;  Boulton  Carbon  Co.  ▼.  Mills,  78  Iowa,  465, 

5  L.  R.  A.  651,  43  N.  W.  292,  stockholder  is  liable  for  par  ^ue;  Penin- 
sula Sav.  Bank  v.  Black  Flag  Stove  Polish  Co.,  105  Mich.  538,  539,  63 
N.  W.  515,  stock  given  for  influence  used  in  favor  of  goods  most  be 
paid  in  full  to  creditors ;  Famsworth  v.  Robbins,  36  Minn.  372,  31  N.  W. 
350,  a  by-law  providing  that  stock  be  bought  in  does  not  release  holder 
against  creditor;  Hospes  v.  Northwestern  Mfg.  etc.  Co.,  48  Minn.  194, 31 
Am.  St.  B^.  648,  15  L.  B.  A.  473,  50  N.  W.  1120,  the  doctrine  applies 
to  all  assets,  as  well  as  unpaid  subscriptions;  Skrainka  v.  Allen,  76  Mo. 
387,  stockholder  is  liable  for  shares  he  had  at  time  execution  is  had 
against  ccq-poration ;  Eppright  v.  Nickerson,  78  Mo.  490,  an  insolvent 
corporation  may  include  unpaid  subscription  in  its  assignment  to  cred- 
itors; Heman  v.  Britton,  88  Mo.  555,  bonds  to  secure  sureties  of  insur- 
ance company,  distributed  to  stockholders,  are  a  trust  fund  for  creditors ; 
Van  Cleve  v.  Berkey,  143  Mo.  122,  123,  42  L.  E.  A.  599,  44.  S.  W.  745, 
746,  stock  given  for  overvalued  property,  a  purchaser  from  first  holder 
is  liable  for  full  value  of  stock;  National  Trust  Co.  v.  Miller,  33  N.  J.  Eq. 
163,  any  but  bona  fide  creditors  and  purchasers  take  fund  charged  with 
trust ;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  506,  taking  stock  for  overvalued 
property  are  liable  for  par  value;  Marshall  v«  Killian,  99  N.  C.  506,  508, 

6  Am.  St.  Rep.  543,  545,  6  S.  E.  682,  683,  a  stockholder  cannot  be  re- 
leased by  any  agreement  as  against  creditors;  Clayton  v.  Ore  Knob  Co., 
109  N.  C.  389,  14  S.  E.  38,  shares  must  be  paid  in  full  in  money  or 
property,  in  spite  of  agreement;  Hill  v.  Pioneer  Lumber  Co.,  113  N.  C. 
176,  37  Am.  St.  Rep.  622,  21  L.  R.  A.  561, 18  S.  E.  108,  a  director  cannot 
obtain  an  advantage  as  creditor  by  confessed  judgment;  Wilson  Cotton 
Mills  v.'Randleman  Cotton  Mills,  115  N.  C.  482,  20  S.  E.  772,  in  absence 
of  statute,  each  holder  is  only  liable  for  unpaid  subscription,  though  some 
may  be  insolvent ;  Olney  v.  Conanicut  Land  Co.,  16  R.  I.  599,  27  Am.  St. 
Rep.  768,  5  Ii.  R*  A.  863,  18  Atl.  182,  directors  are  trustees  for  stock- 
holders and  creditors,  and  cannot  secure  preferences ;  Kelley  v.  Fletcher, 
94  Tens.  6,  28  S.  W.  1100,  payment  may  be  made  in  property  valued 
in  good  faith;  Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn.  154,  156,  45 
Am.  St.  R^.  719,  720,  26  L.  R.  A.  519,  520,  28  S.  W.  675,  676,  and  Jones 
v.  Whitworth,  94  Tenn.  609,  30  S.  W.  738,  both  holding  creditors  before 
or  after  subscriptions  may  recover  those  unpaid,  under  Tennessee  stat- 
ute ;  National  Bank  v.  Texas  Investment  Co.,  74  Tex.  436,  12  S.  W.  104, 
assets  transferred,  leaving  it  insolvent,  are  taken  subject  to  lien  of  cred- 
itors; Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.'  Co.,  86  Tex. 
161,  163,  22  L.  R.  A.  814,  815,  24  S.  W.  22,  23,  insolvent  corporation 
cannot  prefer  creditors;  Clay  Co.  v.  Harvey,  9  Utah,  510,  35  Pac.  510, 
party  liable  for  unpaid  subscription  in  spite  of  informalities  in  organiz- 
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atiop ;  Noble  Mercantile  Co.  v.  Mt.  Pleasant  Equitable  ete.  Inst.,  12  Utah, 
232,  42  Pao.  872,  insolv^it  corporation  cannot  prefer  directors  and  those 
creditors  wlfb  could  hold  directors  as  indorsers  for  corporation ;  Thoreson 
V.  State  Board  of  Examiners,  19  Utah,  18,  57  Pac.  174,  limitation  does 
not  begin  to  run  against  a  demand  note  for  unpaid  subscription  until 
call  is  made ;  Hardy  y.  Norfolk  Mfg.  Co.,  80  Va.  416,  stockholder  paying 
debt  of  corporation  assigned  to  him  cannot  revive  it  by  assigning  to 
third  person;  Lewis  v.  Glenn,  84  Va.  982,  6  S.  E.  884,  unpaid  subscrip- 
tion included  in  a  deed  of  assignment  to  creditors,  and  trustee  may  sue 
therefor;  Burch  r.  Taylor,  1  Wash.  247,  24  Pac.  438,  proceeding  by  cred- 
itor must  be  in  equity ;  Lamb  v.  Laughlin,  25  W.  Va.  310,  314,  arguendo ; 
Lamb  v.  Pannell,  28  W.  Va.  667,  668,  suit  against  director  for  corporate 
assets,  he  cannot  set  off  deposits,  except  as  he  is  entitled  to  dividends 
therefrom;  Pyles  v.  Riverside  Furniture  Co.,  30  W.  Va.  136,  2  S.  E. 
917,  an  insolvent  corporation  may  prefer  creditors;  Hulings  v.  Hulings 
Lumber  Co.,  38  W.  Va.  374, 18  S.  E.  629,  preference  in  favor  of  creditors 
who  are  directors,  set  aside,  unless  clearly  shown  free  from  fraud,  and 
fair  and  reajsonable  under  circumstances;  Goetz  v.  Ejiie,  103  Wis.  370, 
79  N.  W.  402,  unpaid  subscriptions  may  be  enforced  if  assets  are  insuf&- 
cient  for  creditors;  dissenting  opinion  in  Scott  v.  Latimer,  89  Fed.  858, 
33  C.  C.  A.  1,  majority  holding  a  stockholder  could  not  escape  assessment 
by  agreement ;  Patterson  v.  Lynde,  106  U.  S.  521,  27  L.  Ed.  266, 1  Sup.  Ct. 
433,  creditors  of  a  corporation  cannot  recover  an  unpaid  subscription 
at  law  in  Oregon;  Cook  County  Nat.  Bank  v.  United  States,  107  U.  S. 
452,  27  L.  Ed.  540,  2  Sup.  Ct.  568,  the  priority  of  payments  allowed 
United  States  does  not  apply  against  insolvent  national  banks;  Rocky 
Ford  etc.  Trust  Co.  v.  Simpson,  5  Colo.  App.  33,  36  Pac.  639,  a  corpora- 
tion is  a  trustee  for  the  shareholders ;  Hovey  v.  Home  Ins.  Co.,'  12  Fed. 
Cas.  604, 10  Bank.  Reg.  223,  Conroy  v.  Dunlap,  104  Cal.  137,  37  Pac.  888, 
Coltrane  v.  Blake,  113  Fed.  792,  51  C.  C.  A.  457,  and  Vermont  etc.  Co. 
V.  Declez  etc.  Co.,  135  Cal.  583,  87  Am.  St  B^.  146,  67  Pac.  1058,  all 
arguendo. 

Explained  in  Clark  v.  Bever,  139  U.  S.  109,  110,  112,  85  L.  Ed.  94,  95, 
11  Sup.  Ct.  473,  474,  holding  that  an  embarrassed  corporation  may  pay 
a  debt  in  stock  at  its  real  value,  without  subjecting  the  creditor  to  the 
general  liability  of  stockholders,  to  pay  at  face  value. 

Distinguished  in  Coleman  v.  Hagey,  262  Mo.  145,  158  S.  W.  843,  hold- 
ing where  no  creditors  existed  at  time  fraudulent  conveyance  was  allied 
to  have  been  made,  subsequent  creditors  cannot  complain;  Dutcher  v. 
Marine  Nat.  Bank,  12  Blatchf .  436,  Fed.  Cas.  4203,  disallowiqg  a  bill  by 
assignee  of  a  bankrupt  corporation  for  constitutional  liability  of  stock- 
holders for  their  share  of  debts ;  Bausman  v.  Denny,  73  Fed.  72,  a  stock- 
holder allowing  corporation  to  use  his  notes  to  raise  money  may  set  off 
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amount  against  unpaid  subscription;  Corey  v.  Wadsworth,  118  Ala.  509, 
25  South.  511,  holding  insolvent  corporation  may  dispose  of  assets  to 
officer  in  payment  of  debt ;  Hill  v.  Silvey,  81  Ga.  509,  510,  3  L.  B.  A.  154, 
8  S.  £.  811,  812,  the  full  amount  not  being  held  out  for  creditors  to 
rely  on,  the  subscribers  were  not  liable  therefor;  Appleton  v.  TumbuU, 
84  Me.  75,  ^  Atl.  593,  a  stockholder  may  set  off  a  bona  fide  claim  by 
statute;  Fear  y.  Bartlett,  81  Md.  443,  38  L.  B.  A.  724,  32  Atl.  323,  one  in- 
duced to  subscribe  by  fraud  who  rescinds  before  insolvency  is  not  liable 
to  creditors ;  Pettibone  v.  Toledo  etc.  R.  R.  Co.,  148  Mass.  414, 1  L.  B.  A. 
792,  19  N.  E.  338,  bondholders  agreeing  to  advance  money  does  not  es- 
tablish a  trust  for  creditors ;  First  Nat.  Bank  v.  Gustin  Minewa  Con.  Min. 
Co.,  42  Minn.  333,  18  Am.  St.  Bep.  515,  6  L.  B.  A.  679,  44  N.  W.  200, 
stockholder  not  liable  for  a  creditor  with  notice  that  it  is  not  paid  up; 
Erskine  v.  Peek,  13  Mo.  App.  283,  one  who  surrenders  "full-paid"  stock 
to  corporation,  which  then  issues  for  value,  cannot  be  held  liable  by  sub- 
sequent creditors,  though  he  paid  nothing;  Eang  v.  Armstrong,  50  Ohio 
St.  235,  34  N.  E.  165,  the  debt  of  an  insolvent  stockholder  may  be  set  off 
against  his  pro  rata  share  of  the  deposits;  Planters'  Bank  v.  Whittle, 
78  Va.  740,  rule  does  not  apply  to  other  assets,  and  directors  may  be 
preferred  if  bona  fide  creditors* 

.  Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Bep.  808,  818. 

Power  of  courts  to  comx)el  pa3nnent  of  subscriptions  and  levy  and 
payment  of  assessments,  at  instance  of  creditors  of  insolvent  cor- 
porations.   Note,  100  Am.  Dec.  555. 

Ootporate  officers  cannot,  by  agreement  with  stockholder,  release  him 
ftom  liis  obligatl<m  to  pay  np  his  stock  tubscrlption,  to  the  prejudice  of 
its  credlton,  except  by  fair  and  honest  dealing,  and  for  valuable  consid- 
eration, thousth  such  agreement  is  good  as  against  the  corporation. 

Approved  in  Vaughn  v.  Alabama  Nat.  Bank,  143  Ala.  576,  42  South. 
64,  stockholder  who  purchased  corporate  stock  at  less  than  par  is  liable 
to  corporation's  creditors  for  difference  between  purchase  price  and 
par;  Maryland  Trust  Co.  v.  National  Mech.  Bank,  102  Md.  627,  63  Atl. 
77,  trust  company  chartered  subject  to  Acts  1892,  p.  156,  c.  109,  §  85e, 
and  Const.,  art.  Ill,  §  39,  cannot  purchase  its  own  stock ;  Anglo-American 
Land  etc.  Co.  v.  Dyer,  181  Mass.  598,  92  Am.  St.  Bep.  441,  64  N.  E.  418, 
holding  where  stockholder  made  agreement  with  attorney  employed  to 
collect  assessment  whereby  on  certain  payment  he  was  released  from 
further  assessment,  such  agreement  not  bar  to  action  for  further  assess- 
ment where  directors  return  payments  on  discovery  of  invalidity  of 
agreement ;  Upton  V.  Tribilcock,  91  U.  S.  48,  23  L.  Ed.  205,  unpaid  in- 
stallments collectible,  though  stock  represented  as  unassessable;  County 
of  Morgan  v.  Allen,  103  U.  S.  508,  26  L.  Ed.  502,  holding  invalid,  sur- 


17  Wall.  610-024        NOTES  ON  U.  S.  REPORTS.  156 

render  of  snbseription  bonds  to  county  by  consent  jadgment;  Fogg  ▼. 
Blair,  139  U.  S.  125,  85  L.  Ed.  106,  11  Sup.  Ct.  477,  railroad  cannot  issue 
fliU-paid  stock  to  contractor  without  fair  equivalent ;  Handley  v.  Stutz, 
139  U.  S.  427,  35  L.  Ed.  234,  11  Sup.  Ct.  534,  those  gratuitously  dis- 
tributing new  full-paid  stock  among  themselves  are  liable  for  face  value; 
Camden  v.  Stuart,  144  U.  S.  113,  36  L.  Ed.  366,  12  Sup.  Ct.  588,  obliging 
stockholders  to  pay  up  in  spite  of  simulated  payments  or  any  device 
short  of  actual  payment  in  good  faith ;  Potts  v.  Wallace,  146  U.  S.  703, 
36  L.  Ed.  1140,  13  Sup.  Ct.  200,  holding  a  stockholder  not  exonerated 
by  company  refusing  payment  when  tendered ;  Union  Nat.  Bank  v.  Doug- 
lass, 1  McCraiy,  92,  Fed.  Cas.  14,375,  holding  stockholders  liable  to 
creditors  for  bonds  distributed  in  proportion  to  their  paid-up  stock; 
Barcus  v.  Gates,  89  Fed.  789,  32  C.  C.  A.  337,  it  is  not  fraudulent,  but 
shareholder  may  be  called  to  pay  par;  Scott  v.  Latimer,  89  Fed.  852, 
33  C.  C.  A.  1,  a  stockholder  of  insolvent  national  bank  cannot  be  re- 
lieved from  assessments  of  controller  by  agreement;  Gay  v.  Brierfeld 
etc.  Iron  Co.,  94  Ala.  327, 16  L.  B.  A.  574, 11  South.  363,  a  gift  of  bonds 
with  stock,  and  a  collusive  judgment  to  foreclose  mortgage  therewith, 
set  aside  by  creditors ;  Melvin  v.  Liamar  Ins.  Co.,  80  111.  469,  22  Am.  Rep. 
208,  a  subscriber  cannot  be  allowed  the  option  of  withdrawing;  Union 
Mut.  Life  Ins.  Co.  v.  Frear,  Stone  Mfg.  Co.,  97  111.  549,  37  Am.  Rep.  136, 
disallowing  an  agreement  for  nonassessability  against  creditors  without 
notice;  Coffin  v.  Ransdell,  110  Ind.  421,  11  N.  E.  22,  un|>aid  subscription 
not  recoverable  •  from  one  paying  in  overvalued  property,  unless  first 
set  aside  for  fraud;  Osgood  v.  King,  42  Iowa,  484,  officers  liable  for 
fraud  if  they  issue  stock  full  paid  for  overvalued  property;  Jackson  v. 
Traer,  64  Iowa,  479,  52  Am.  Rep.  455,  20  N.  W.  768,  debts  paid  in  stock 
makes  creditor  liable  for  paid-up  value;  Crawford  v.  Rohrer,  59  Md. 
604,  no  simulated  payment  will  defeat  creditors;  Skrainka  v.  Allen,  7 
Mo.  App.  440,  the  whole  transaction  must  be  looked  to;  Wetherbee  v. 
Baker,  35  N.  J.  £q.  512,  and  Kelly  v.  Clark,  21  Mont.  327,  69  Am.  St 
Rep.  682,  53  Pac.  966,  both  holding  one  accepting  stock  issued  for  over- 
valued property  is  liable  for  difference  between  actual  value  and  par; 
Medler  v.  Albuquerque  Hotel  etc.  Co.,  6  N.  M.  345,  28  Pac.  555,  hold- 
ing that  overvaluation  must  be  intentional;  Henderson  v.  Tumgren,  9 
Utah,  440,  35  Pac.  497,  property  quitclaimed  for  shares,  to  which  he  had 
no  title,  makes  holder  liable  for  par,  irrespective  of  fraudulent  intent; 
Marshall  Foundry  Co.  v.  Killian,  99  N.  C.  510,  6  Am.  St.  Rep.  546,  6 
S.  E.  684,  paid-up  shares  of  another  cannot  be  substituted  by  a  holder 
for  what  he  subscribed;  Kilbreath  v.  Gaylord,  34  Ohio  St.  309,  and 
Crofoot  V.  Thatcher,  19  Utah,  225,  57  Pac.  174,  both  holding  statute  of 
limitations  does  not  run  against  note  for  stock,  any  more  than  against 
the  collection  of  subscriptions;  Lane's  Appeal,  105  Pa.  St.  63,  51  Am« 
Bep.  170,  a  bill  in  equity  to  collect  unpaid  subscription  is  proper  pro- 
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eeeding;  MeKelvej  t.  Crockett,  18  Nev.  244,  2  Pac.  388,  where  unpaid 
subscription  is  not  called,  holder  is  not  liable  at  law  as  garnishee  of 
corporation;  Gorbett  v.  Woodward,  6  Sawy*  417,  Fed.  Gas.  3223, 
<argaendo. 

Distingaished  in  MorrQW  v.  Nashville  Iron  etc.  Go.,  87  Tenn.  266,  267, 
10  Abl  St.  Bop.  660,  661,  8  L.  B.  A.  89,  10  S.  W.  496,  giving  bonds 
secui^  by  mortgage  to  stockholders  may  be  set  aside  by  corporation 
itself;  Planters'  Bank  v.  Whittle,  78  Va.  740,  rule  does  not  apply  to 
other  assets,  and  directors  may  be  preferred  if  bona  fide  creditors. 

What  is  a  withdrawing  of  the  assets  of  corporations.    Note,  57 
Am.  Si.  Bep.  66,  67,  81. 

Validity  as  regards  corporate  creditors  of  release  by  corporation  of 
unpaid  stock  subscription.    Note,  Ann.  Gas.  191^,  491,  498. 

Bight  of  insolvent  corporation  to  prefer  creditors.    Note,  16  Ann. 
Gas.  1224. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  B.  A* 
(N.  S.)  268. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  £.  B.  G.  406. 

Where  a  stockholder  gives  a  check  for  fuu  amount  of  stock  subscrip- 
tion, but  recelTcs  the  corporation  check  in  return  for  eighty-five  per  cent 
thereof,  "as  a  loan,**  there  is  no  valid  payment  of  stock  as  to  creditors. 

Approved  in  Williams  v.  Brewster,  117  Wis.  382,  93  N.  W.  483,  hold- 
ing subscriber  to  corporate  stock  does  not  contribute  to  capital  by  chan- 
l^ng  form  of  his  subscription  from  one  bn  subscription  to  one  upon  note 
(riven  for  subscription ;  Jackson  v.  Traer,  64  Iowa,  479,  52  Am.  Bep.  455, 
20  N.  W.  768,  holding  debts  paid  in  stock  makes  creditor  liable  for 
paid-up  value. 

Bonus  stock.    Note,  88  L.  B.  A.  492. 

Section  IS  of  Bankruptcy  Act  of  1867  does  not  enlarge  doctrine  of 
«0toff  or  warrant  it  in  cases  where  principles  of  legal  or  equitable  setoff 
did  not  previously  authorise  it. 

Approved  in  Gumberland  Glass  Mfg.  Go.  v.  De  Witt,  237  U.  S.  456, 
462,  59  L.  Ed.  1046,  1048,  35  Sup.  Gt.  636,  holding  creditor  of  bankrupt 
must,  in  order  to  setoff  claim,  bring  notice  thereof  to  trustee  and  have 
same  adjudicated ;  In  re  Howe  Mfg.  Go.,  193  Fed.  527,  holding  debt  due 
for  stock  in  corporation  cannot  be  set  off  against  debt  due  from  it; 
Hunger  v.  Albany  Gity  Nat.  Bank,  85  N.  Y.  589,  disallowing  setoff,  not 
existing  at  law  or  equity;  Stewart  v.  Hopkins,  30  Ohio  St.  541,  money 
given  to  creditor  to  be  applied  on  mortgage  cannot  be  held  l)y  him  and 
set  off  against  an  account  against  insolvent ;  Nashville  Trust  Go.  v.  Nash- 


17  WaU.  610-«24        NOTES  ON  U.  S.  REPORTS.  158 

ville  Fourth  Nat.  Bank,  91  Tenn.  356,  15  L.  R.  A.  716,  18  S.  W.  826,  a 
bank  holding  notes  of  insolvent  not  due  may  apply  a  deposit  thereto  for 
full  amount ;  arguendo,  in  Lloyd  v.  Turner,  5  Sawy.  464,  Fed.  Cas.  8436, 
Hovey  v.  Home  Ins.  Co.,  12  Fed.  Cas.  607,  10  Bank.  Reg.  223,  and  Con- 
roy  V.  Dunlap,  104  Cal.  138,  37  Pac.  888,  all  allpwing  a  claim  as  a  setoff, 
bought  for  that  purpose,  with  notice  of  insolvency.  ^ 

Distinguished  in  King  v.  Armstrong,  50  Ohio  St.  235,  34  N.  E.  165, 
allowing  debt  of  insolvent  shareholder  to  be  set  off  against  hia  pro  rata 
of  deposits. 

Setoff  under  American  bankruptcy  acts.    Note,  Ann.  Cas*  19160, 
976. 

Setoff  against  claim  in  hands  of  receiver,  assignee  or  trustee  for 
creditors.    Note,  23  L.  R.  A.  316. 

Setoff  in  bankruptcy.    Note,  55  L.  R.  A.  84,  41,  47,  49,  50. 

In  setoff,  under  bankrupt  act,  the  debts  moat  be  mutual,  and  must  be 
in  same. right. 

Approved  in  Morris  v.  Windsor  Trust  Co.,  213  N.  Y.  29,  33,  Ann.  Gas. 
19160,  972,  106  N.  E.  754,  755,  holding  person  suing  in  conversion  can- 
not set  off  things  not  connected  with  transaction;  Niles  v.  Olszak,  87 
Ohio  St.  233,  234,  Ann.  Gas.  191SE,  1020, 100  N.  E.  822,  holding  depositor 
in  insolvent  building  and  loan  association  may  set  off  money  deposited 
in  bank  against  amount  claimed  on  unpaid  subscription;  Wagner  v.  Citi- 
zens' Bank  etc.  Co.,  122  Tenn.  173,  135  Am.  St.  Rep.  869,  19  Ann.  Gas. 
483,  28  L.  R.  A.  (N.  8.)  484,  122  S.  W.  247,  holding  bank  cannot  set  off 
debts  due  from  individual  holding  funds  as  trustee;  Wilson  v.  Nat. 
Bank  of  Rolla,  1  McCrary,  539,  3  Fed.  392,  a  penalty  for  violation  of 
statute  Jiot  set  off  against  unsecured  claim ;  Gilchrist  v.  Helena  etc.  R.  R. 
Co.,  49  Fed.  521,  following  rule;  Buchanan  v.  Meisser,  105  111.  643,  a 
stockholder  cannot  set  off  money  deposited  against  unpaid  subscription ; 
Munger  v.  Albany  etc.  Bank,  85  N.  Y.  589,  one  having  deposit  in  a  bank 
which  has  transferred  a  note  of  his  to  another  cannot  set  off  deposit 
against  note;  Lamb  v.  Pannell  28  W.  Va.  668,  in  suit  to  recover  assets 
from  director  of  insolvent  bank,  he  cannot  set  off  deposits  except  divi- 
dends due  him. 

Distinguished  in  King  v.  Armstrong,  50  Ohio  St.  235,  34  N.  E.  165, 
allowing  debt  of  insolvent  stockholder  to  be  set  off  against  his  pro  rata 
of  deposits. 

Stockholder  cannot  set  off  an  ordinary  debt  of  the  insolvent  corpora- 
tion to  him  for  its  foil  amount,  against  bis  unpaid  subscription. 

Approved  in  In  re  McCarthy  Portable  Elevator  Co.,  196  Fed.  251,  hold- 
ing inventor  holding  majority  of  stock  in  corporation  marketing  inven- 
tion cannot  claim  compensation  for  services  to  corporation;  Babbitt  v. 
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Read,  173  Fed.  715,  holding  amocmt  of  unpaid  sabscription  due  from 
stockholder  not  a  matter  for  bankruptcy  court;  Lantry  v.  Wallace,  97 
Fed.  870,  38  C.  C.  A.  510,  holding  in  action  by  national  bank  receiver  to 
recover  stock  assessment,  damages  for  fraudulent  representations  in  in- 
ducing subscription  cannot  be  counterclaimed ;  Colorado  Fuel  etc.  Iron 
Co.  V.  SedaUa  Smelting  Co.,  13  Colo.  App.  479,  59  Pac.  224,  holding 
claims  for  moneys  advanced  to  corporation  cannot  be  set  off  by  stock- 
holder in  action  by  corporate  creditor  for  unpaid  stock  subscriptions; 
Scammon  v.  Kimball,  92  U.  S.  366,  23  L.  Ed.  486,  and  Jenkins  v.  Armour, 
6  Biss.  313,  Fed.  Cas.  7260,  both  holding  amount  owed  by  insurance 
company  on  policy  cannot  be  set  off  against  stock  notes;  Scovill  v. 
Thayer,  105  U.  S.  152,  26  L.  Ed.  972,  disallowing  payment  on  unauthor- 
ized stock  as  a  setoff;  Handley  v.  Stutz,  139  U.  S.  437,  35  L.  Ed.  238,  11 
Sup.  Ct  637,  and  Gilchrist  v.  Helena  etc.  R.  R.  Co.,  49  Fed.  521,  both 
following  rule;  Hobart  v.  (jk>uld,  8  Fed.  59,  stockholder  of  an  insolvent 
national  bank  cannot  set  off  a  claim  against  assessment  under  section 
5151,  Revised  Statutes;  Bausman  v.  Kinnear,  79  Fed.  174,  24  C.  C.  A. 
473  (reversing  Bausman  y.  Denny,  73  Fed.  72),  a  stockholder  cannot 
set  off  debts  due  him  as  an  accommodation  maker;  Sheaf e  v.  Larimer, 
79  Fed.  924,  cannot  set  off  a  claim  for  damages  for  misrepresenting 
value  of  stock;  Wallace  v.  Hood,  89  Fed.  21,  damages  for  fraud,  in  in- 
ducing purchases,  cannot  be  counterclaimed;  Buchanan  v.  Meirser,  105 
HI.  643,  Williams  y.  Traphagen,  38  N.  J.  £q.  58,  and  Hall  v.  Paris,  59 
K.  H.  73,  all  holding  lie  cannot  set  off  money  deposited ;  Thompson  v. 
Meisser,  108  111.  363,  a  stockholder  cannot  set  off  a  debt  due  him  against 
his  statutory  liability;  McAvity  y.  Lincoln  Pulp  &  Paper  Co.,  82  Me. 
511,  20  Atl.  83,  stockholder  cannot  set  off  debt  due  him;  Lyon-Thomas 
Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex.  161,  22  L.  B.  A.  814,  24 
S.  W.  22,  an  insolvent  corporation  cannot  prefer  creditors;  Lamb  v. 
Langhlin,  25  W.  Va.  314,  arguendo;  Lamb  v.  Pannell,  28  W.  Va.  668, 
suit  against  director  of  bank,  deposits  cannot  be  set  off,  except  as  divi- 
dends are  due  therefrom;  Cook  County  Nat.  Bank  v.  United  States,  107 
U.  S.  452,  27  L.  Ed.  540,  2  Sup.  Ct.  568,  the  United  States  cannot  set  off 
debts  due  it  against  the  deposited  bond  of  a  national  bank ;  Kennedy  v. 
Savings  Inst.,  36  La.  Ann.  12,  debtor  cannot  set  off  claim  against  cred- 
itor bought  with  notice  of  insolvency. 

Distinguished  in  Welles  v.  Stout,  38  Fed.  808,  where  stockholder  could 
bring  an  independent  suit  against  receiver  for  full  amount,  it  may  be  set 
off  against  an  assessment;  Bausman  v.  Denny,  73  Fed.  71  (reversed  in 
Bausman  v.  Kinnear,  79  Fed.  174,  24  C.  C.  A.  473),  a  stockholder  who 
allows  corporation  to  raise  money  on  his  notes  may  set  off  amount 
against  unpaid  subscription;  Conroy  v.  Dunlap,  104  Cal.  138,  37  Pac. 
888,  allowing  a  debtor  t»  set  off  a  claim  bought  for  the  purpose;  Indiana 
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«te.  Mfg.  Co.  y.  MeGill,  15  Ind.  A^^.  9,  43  N.  E.  466,  a  note  for  unpaid 
subscription,  being  assigned,  the  stockholder  may  set  off  claim  against 
the  insolvent  corporation  in  the  suit  by  the  assignee ;  Appleton  v.  Tnm- 
bull,  84  Me.  75,  24  Atl.  593,  and  Jerman  y.  Benton,  79  Mo.  169,  both 
allowing  setoff  by  State  statutes;  King  y.  Armstrong,  60  Ohio  St.  235,  34 
N.  E.  165,  allowing  holder  to  be  set  off  against  his- pro  rata  of  the 
deposits. 

Right  of  stockholder,  after  insolvency  of  corporation,  to  set  off  debt 
due  him  from  corporation  against  unpaid  stock  subscription. 
Note,  Ann.  Gas.  1913E,  1027,  1028. 

Rights  and  remedies  of  creditor,  also  a  stockholder  of  insolvent  cor- 
poration as  affected  by  own  statutory  liability.  Note,  41  Ii.  B.  A. 
(N.  S.)  992,  996. 

Assets  of  an  insolvent  corporation  are  trosi  fond  belonging  In  equity 
to  all  the  creditors,  and  cannot  be  appropriated  by  anyone  to  bis  exclu- 
sive payment. 

Approved  in  Jones  v,  Mutual  Fidelity  Co.,  123  Fed.  513,  holding  gen- 
eral unsecured  corporate  creditors  who  have  not  reduced  claims  to  judg- 
ment cannot  merely  on  ground  of  corporation's  insolvency  secure  appoint- 
ment of  receiver;  Richmond  v.  Irons,  121  U.  S.  45,  80  L.  Ed.  870,  7  Sap. 
dt.  795,  entertaining  a  bill  for  equal  division  of  assets  among  creditors ; 
Handley  v.  Stutz,  137  U.  S.  369,  34  L.  Ed.  708,  11  Sup.  Ct.  118,  a  bill 
l)y  creditors  can  only  be  brought  on  behalf  of  aR;  Gilchrist, v.  Helena 
etc.  R.  R.  Co.,  49  Fed.  521,  disallowing  a  claim  set  off  against  unpaid 
subscription;  Lyon-Thomas  Hardware  Co.  y.  Perry  Stove  Mfg.  Co.,  86 
Tex.  161,  22  L.  R.  A.  814,  24  S.  W.  22,  insolvent  corporation  cannot  pre- 
fer creditors;  Lamb  v.  Laughlin,  25  W.  Va.  314,  and  Lamb  v.  Pannell, 
'28  W.  Va.  668,  deposits  cannot  be  set  off  against  assets  held  by  a  direc- 
tor, except  as  to  dividends  due  therefrom;  Compton  v.  Jessup,  68  Fed. 
299,  15  C.  C.  A.  397,  requiring  colienors  with  claims  against  consoli- 
•dated  corporation  to  join  in  suit  to  enforce  lien  of  anyone;  Kennedy  v. 
iSavings  Institution,  36  La.  Ann.  12,  debtor  cannot  set  off  claim  pur- 
<?hased  with  notice  of  insolvency;  Conroy  y.  Dunlap,  104  Cal.  136,  37 
Pac.  888,  arguendo. 

Distinguished  in  Appleton  v.  TumbuU,  84  Me.  75,  24  Atl.  593,  stock- 
holder may  set  off  bona  fide  claims  by  statute;  King  v.  Armstrong,  50 
Ohio  St.  235,  34  N.  E.  165,  allowing  debt  of  insolvent  holder  to  be  set 
off  against  his  pro  rata  of  the  deposits. 

Sale  by  corporation  of  all  its  assets,  and  effect  thereof.  Note,  99 
Am.  Dec.  337. 

Corporiate  dividends  and  rights  and  remedies  of  stockholders  with 
respect  thereto.    Note,  99  Am.  Dec  764. 
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Distribution  of  assets  of  insolvent  insurance  eompany.    Note,  88 
L.  R.  A.  106. 

Transactions  between  corporation  and  stockholder  are  subject  to  rigid 
scmtlny,  as  agalnsT  tblrd  persons,  and  If  found  unfair,  or  intended  to 
screen  stockbolder  against  general  creditor,  will  be  annulled.  In  so  far 
as  they  would  Inequitably  affect  him. 

Approved  in  Richardson  v.  Green,  133  U.  S.  43,  38  L.  Ed.  522,  10  Sup. 
Ct.  284,  disallowing  director  advancing  money  to  hold  bonds  as  collateral 
against  general  creditors ;  Potts  v.  Wallace,  146  U.  S.  703,  86  L.  Ed.  1140, 
13  Sup.  Ct.  200,  holding  stockholder  not  excused  by  refusal  of  the  corpo- 
ration to  accept  payment  when  t^idered ;  Morrison  v.  Price,  23  Fed.  221, 
a  stockholder  may  not  defend  against  unx>aid  subscription  to  an  insol- 
vent corporation  because  induced  by  fraud. 

Miscellaneous.  Cited  in  Bradley  v.  Farwell,  1  Holmes,  440,  Fed.  Cas. 
1779;  United  States  v.  Elliott,  64  Fed.  34;  Martin  v.  South  Salem  Co., 
94  Va.  49,  26  S.  E.  597. 

17  Wall  624-680,  21  L.  Ed.  741,  KIBBE  v.  BEITBON. 

Equity  will  not  relieve  against  judgment  at  law  because  contrary  to 
equity  unless  defendant  was  Ignorant  of  the  fact  creating  such  equity, 
pending  the  trial,  or  It  could  not  have  heen  received  as  a  defense. 

Approved  in  Pacific  R.  R.  Co.  v.  Missouri  Pacific  R.  R.  Co.,  2  McCrary, 
229,  12  Fed.  642,  refusing  to  set  aside  foreclosure  for  bad  faith  in  de- 
fending suit,  which  was  known  to  plaintiff.  * 

If  party  could  have  defended  suit  at  law,  but  allowed  Judgment. to  go 
1>y  his  own  neglect,  he  csnnot  have  relief  In  equity  for  a  matter  he  mlgh^ 
liave  availed  himself  of  at  law. 

Approved  in  Goolsby  v.  St.  John,  25  Qratt.  161,  refusing  relief  for 
mistake  in  amount  of  one  item  of  judgment  at  law;  Nye  v.  Sochor,  92 
Wis.  43,  68  Am.  St  Bep.  897,  65  N.  W.  856,  refusing  relief  where  de- 
fendant missed  train  and  made  no  defense,  and  subsequently  forgot  to 
take  appeal. 

Where  statute  provides  substitute  service  *'at  the  dwelling-house"  of 
defendant,  this  means  neameas  of  place,  and  Is  not  satisfied  by  service 
one  hundred  and  twenty-five  feet  distant  and  In  a  comer  of  the  yard. 

Approved  in  Graham  v.  Loh,  32  Ind.  App.  187,  69  N.  E.  476,  in  action 
to  vacate  judgment  for  fraud  predicated  on  false  return  of  service  of 
summons,  neither  allegation  in  complaint  that  plaintiff's  name  forged 
on  note  sued  on  nor  long  delay  in  enforcing  judgment  show  fraud  in 
procurement  of  jurisdiction;  Bryant  v.  Shute's  Exr.,  147  Ky.  273,  276, 
277,  144  S.  W.  31,  32,  33,  holding  continued  residence  in  sister  State 
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existing  over  eight  years  will  support  substituted  service ;  Lovin  v.  Hicks, 
116  Minn.  182,  133  N.  W.  577,  holding  where  defendant's  dwelling  ad- 
joins shop,  service  in  shops  is  sufficient;  Kama  v.  State  Bank  &  Trust 
Co.,  31  Nev.  179,  101  Pac.  567,  holding  where  statute  provides  service 
on  cashier  of  corporation,  service  on  assistant  cashier  will  not  suffice; 
Oklahoma  Fire  Ins.  Co.  v.  Barber  Asphalt  Paving  Co.,  34  Okl.  152,  125 
Pac.  735,  holding  service  on  director  of  corporation  will  not  suffice  where 
statute  calls  for  service  on  chief  officer;  Amy  v.  Watertown,  130  U.  S. 
317,  32  L.  Ed.  951,  9  Sup.  Ct.  536,  holding  statute  requiring  service  on 
mayor  in  suit  against  city  peremptory;  Phoenix  etc.  Ins.  Co.  v.  Wulf,  9 
Biss.  287,  1  Fed.  777,  holding  service  on  husband  in  building  occupied 
as  store  and  dwelling  sufficient  against  wife;  Harris  v.  State,  72  Miss. 
963,  33  L.  B.  A.  90,  18  South.  387,  holding  meeting  of  supervisors  in 
building  one  hundred  feet  away  not  "at  the  courthouse,"  as  required  by 
statute;  State  v.  Old  Town  Bridge  Co.,  85  Me.  28,  26  Atl.  950,  arguendo; 
Lonkey  v.  Keyes  etc.  Min.  Co.,  21  Nev.  317,  17  L.  B.  A.  353,  31  Pac.  59, 
holding  service  on  deputy  secretary  insufficient  under  statute  requiring 
service  on  Secretary  of  State  in  suit  against  foreign  corporation. 

Disapproved  in  State  v.  Superior  Court,  84  Wash.  398,  146  Pac.  837, 
holding  service  on  premises  about  thirty  feet  from  dwelling  good  service. 

Meaning  of  word  "at."    Note,  Ann.  Gas.  1912B,  1071,  1073. 

Where  process  may  be  served  under  statutes  providing  for  service 
by  leaving  at  usual  place  of  abode,  etc.  Note,  21  L.  R  A.  (N.  S.) 
949. 

Equity  will  set  aside  a  default  Judgment  In  ejectment  where  Beryice 
was  insufficient  and  defendant  had  no  opportunity  to  defend  his  estate. 

Approved  in  Hauswirth  v.  Sullivan,  6  Mont.  211,  9  Pac.  803,  setting 
aside  judgment,  void  for  service  of  process  on  Sunday;  King  v.  Davis, 
137  Fed.  228,  arguendo. 

Distinguished  in  Gk>olsby  y.  St.  John,  25  Gratt.  161,  refusing  relief 
to  party  who  neglected  to  avail  himself  of  his  legal  remedies. 

17  WaU.  630-639,  21  I..  Ed.  717,  SMITHS  v.  SHOEMAKEB. 

In  ejectment,  plaintiff  cannot  inteoduce  liis  own  declaration  or  that 
of  those  under  whom  he  claims,  to  show  that  defendant's  ancestor  entered 
under  the  person  making  the  declaration;  hence,  a  letter  written  by  platn- 
tifTs  grantor  is  inadmissible. 

Approved  in  Sullivan  v.  McMillan,  26  Fla.  585,  8  South.  459,  holding 
declarations  of  party  in  his  own  favor,  in  a  letter,  inadmissible  in  action 
on  contract. 

A  letter  is  not  admissible  as  part  of  res  gestae,  on  account  of  its  date, 
without  proof  that  it  was  written  and  received. 
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Approved  in  Consolidated  Grocery  Co.  v.  Hammond^  175  Fed.  645,  646, 
99  C.  C.  A.  195,  holding  statement  in  letter  that  it  is  answer  to  original 
one  does  not  prove  original  letter;  Huston  v.  Johnson,  29  N.  D.  555,  556, 
151  N.  W.  776,  holding  error  to  admit  letter  without  proof  that  it  had 
been  received;  People  v.  Colbum,  105  Cal.  651,  38  Pac.  1106,  holding 
unanswered  letter  in  defendant's  possession  inadmissible  in  prosecution 
for  robbeiy;  Razor  v.  Razor,  149  111.  624,  36  N.  E.  964.  holding  letter 
to  wife  inadmissible  to  prove  adultery;  Payne  v.  Commonwealth,  31 
Gratt.  859,  holding  letter  which  defendant  did  not  receive  inadmissible 
in  prosecution  for  running  lottery. 

Distinguished  in  Cluverius  v.  Commonwealth,  81  Va.  814,  863,  holding 
letters  admissible  in  murder  case  to  show  meeting  of  accused  and 
deceased. 

Judgment  will  not  "be  reversed  on  error  whlcli  worked  no  Injury,  but 
it  must  ai>pear  beyond  doubt  tliat  the  error  did  not,  and  could  not,  have 
been  prejudicial. 

Approved  in  Cook  v.  Foley,  152  Fed.  48,  81  C.  C.  A.  237,  following 
rule;  Crawford  v.  United  States,  212  U.  S.  203,  15  Ann.  Gas.  392,  53 
L.  Ed.  473,  29  Sup.  Ct.  260,  holding  it  was  error  to  refuse  to  strike  out 
letter  from  witness  in  criminal  case,  accusing  defendant  of  abstracting 
letters  from  complaining  corporation;  Pettine  v.  Territory  of  New 
Mexico,  201  Fed.  492,  119  C.  C.  A.  581,  refusal  to  grant  new  trial  on 
affidavit  of  one  of  witnesses  that  he  had  lied  was  prejudicial  error; 
Richards  v.  United  States,  175  Fed.  944,  99  C.  C.  A.  401,  holding  in  action 
for  fraudulent  homestead  entries,  testimony  of  entryman  that  they  did 
not  intend  to  go  upon  land  was  admissible ;  Alaska>Treadwell  Gold  Min. 
Co.  V.  Cheney,  162  Fed.  601,  89  C.  C.  A.  351,  holding  introduction  of 
rough  sketch  of  wheel  causing  injury  was  not  error  where  defendant 
introduced  sketch  drawn  to  scale;  Mutual  Reserve  Life  Ins.  Co.  v. 
Heidel,  161  Fed.  539,  88  C.  C.  A.  477,  holding  although  rejected  evi- 
dence might  be  futile,  nonprejudice  cannot  be  presumed;  Armour  &  Co. 
▼.  Russell,  144  Fed.  615,  6  L.  B.  A.  (N.  8.)  602,  75  C.  C.  A.  416,  reversing 
judgment  for  servant  in  action  for  injuries  on  account  of  erroneous  in- 
struction as  to  master's  duty  regarding  safety  of  tools  and  place  to 
work ;  Seattle  Elec.  Co.  v.  Hartless,  144  Fed.  381,  75  C.  C.  A.  317,  under 
Washington  statutes  making  action  for  personal  injuiy  occasioning 
death  survive  to  wife  or  children,  evidence  as  to  physical  condition  of 
widow  and  daughter  is  inadmissible;  National  Biscuit  Co.  v.  Nolan,  138 
Fed.  9,  70  C.  C.  A.  436,  reversing  judgment  in  action  for  personal  in- 
juries were  plaintiff  permitted  to  testify  that  she  depended  on  herself  for 
support ;  Union  Pac.  R.  Co.  v.  Field,  137  Fed.  18,  69  C.  C.  A.  536,  revers- 
ing  judgment  on  account  of  prejudicial  remarks  of  counsel  in  argument ; 
Alaska  Commercial  Co.  v.  Dinkelspiel,  121  Fed.  322,  57  C.  C.  A.  14,  hold- 
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ing  prejudicial  error  to  allow  exhibit  marked  for  identification  but  not 
introduced  in  evidence  to  go  to  jury;  United  States  v.  Gentry,  119  Fed. 
76,  55  C.  C.  A.  658,  applying  principle  in  action  for  timber  unlawfully 
cut  on  government  land;  Choctaw  etc.  R.  R.  Co.  v.  Holloway,  114  Fed. 
465,  52  C.  C.  A.  260,  holding  where  court  correctly  charges  on  conceded 
facts  that  master  was  negligent  as  matter  of  law,  erroneous  charge  as 
to  degree  of  care  required  of  master  was  harmless  error;  Winkleman  v. 
White,  147  Ala.  487,  42  South.  412,  holding  failure  to  aver  residence 
of  husband,  who  had  not  joined  in  mortgage  of  wife,  was  not  error; 
Traver  v.  Smolik,  43  App.  D.  C.  153,  holding  admission  of  assault  made 
by  plaintiff  after  walking  five  blocks  was  not  part  of  res  gestae,  and 
not  admissible;  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R. 
Crowe  etc.  Mining  Co.,  154  Fed.  565,  83  C.  C.  A.  431,  majority  holding 
statements  made  on  issuance  of  indemnity  bond  did  not  govern  on  its 
renewal;  dissenting  opinion  in  Chicago  House  Wrecking  Co.  v.  Bimey, 
117  Fed.  81,  54  C.  C.  A.  458,  majority  holding  charge  on  manner  of  as- 
certaining damages  for  permanent  personal  injuries,  considered  as  whole, 
was  proper;  dissenting  opinion  in  Choctaw  etc.  R.  R.  Co.  v.  Tennessee, 
116  Fed.  30,  53  C.  C.  A.  497,  majority  holding  statement  in  charge  that 
it  was  duty  of  master  to  furnish  servants  with  safe  appliances  and  safe 
place  to  work,  without  proper  qualification  that  exercise  of  reasonable 
care  only  was  required  in  that  respect;  was  harmless  when  proper  charge 
was  given  in  another  part;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co. 
V.  Leamons,  82  Ark.  510,  102  S.  W.  365,  majority  holding  carrier  acted 
negligently  in  telling  plaintiff  to  jump  while  train  was  moving;  dissent- 
ing opinion  in  Heer  v.  Warren  etc.  Co.,  118  Wis.  67,  94  N.  W.  792,  major- 
ity holding  not  reversible  error  to  admit  evidence  of  loss  of  business 
profits  in  action  for  personal  injuries  when  verdict  yielded  less  than  two- 
thirds  of  annual  profits ;  Vicksburg  etc.  R.  R.  Co.  v.  O'Brien,  119  U.  S.  103, 
30  L.  Ed.  300,  7  Sup.  Ct.  120,  reversing  judgment  where  physician's  depo- 
sitions as  to  plaintiff's  condition  was  improperly  admitted;  Ward  y. 
Cochran,  150  U.  S.  610,  87  L.  Ed.  1199,  14  Sup.  Ct.  234,  reversing  judg- 
ment in  ejectment  where  special  verdict  was  insufficient ;  Sanger  v.  Flow, 
48  Fed.  157,  1  C.  C.  A.  56,  applying  rule  in  action  to  set  aside  assign- 
ment for  benefit  of  creditors;  Kansas  City  etc.  R.  R.  Co.  v.  Stoner,  51 
Fed.  655,  2  C.  C.  A.  437,  refusing  to  reverse  judgment  for  technical 
errors  in  action  for  negligence;  National  Masonic  Assn.  v.  Shryock,  73 
Fed.  781,  20  C.  C.  A.  3,  reversing  judgment  on  insurance  policy  where 
evidence  of  sobriety  was  improperly  admitted ;  Magness  v.  State,  67  Ark. 
594,  50  S.  W.  557,  reversing  conviction  for  murder  for  refusal  to  admit 
evidence  to  impeach  witness;  Henry  v.  Colorado  Land  &  Water  Co.,  10 
Colo.  App.  23,  51  Pac.  93,  reversing  judgment  on  contract  for  erroneous 
instructions  as  to  inferences  by  jury;   Smuggler  etc.  Mining  Co.  v. 
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Broderick,  25  Colo.  18,  71  Am.  St.  Eop.  108,  53  Pac.  170,  reversing  judg- 
ment  for  damages  for  erroneous  admission  of  evidence  as  to  safety  of 
mine;  Sinunons  v.  Spratt,  26  Fla.  464,  9  L.  R.  A.  847,  8  South.  127,  re- 
versing judgment  for  erroneous  admission  of  bill  of  exceptions  to  prove 
testimony  of  witness  on  former  trial  j  State  v.  Taylor,  118  Mo.  162,  24 
S.  W.  451,  reversing  conviction  for  rape  for  erroneous  instruction  on 
alibi ;  Haugen  v.  Chicago  etc.  Ry.  Co.,  3  S.  D.  405,  53  N.  W.  773,  apply- 
ing rule  in  action  against  railroad  for  negligent  fire;  dissenting  opinion 
in  Cluverius  v.  Commonwealth,  81  Va.  895,  majority  holding  letters  ad- 
missible in  murder  case  to  show  meeting  of  accused  and  deceased. 

Fact  tbat  an  error  worked  no  injury  must  be  so  dear  tliat  Supreme 
Court  need  not  decide  on  preponderance  of  evidence  tliat  verdict  was  rigkt, 
to  prevent  reversaL 

Approved  in  Kansas  City  etc.  B.  R.  Co.  v.  Stoner,  51  Fed.  655,  2 
C  C.  A.  437,  refusing  to  reverse  for  technical  errors  where  evidence  of 
negligence  is  clear. 

17  Wall.  639-648,  21  L.  Ed.  661,  DANIEL  ▼.  WHABTENBT. 
Bole  in  Shelley's  Case  is  in  force  in  Delaware. 

Approved  in  Rice  v.  Rice,  36  Fed.  861,  refusing  to  enforce  vendor's 
lien,  not  sanctioned  by  statute. 

Distinguished  in  Mathieson  v.  Craven,  228  Fed.  369,  holding  rule  in 
Shelley's  Case  does  not  apply  to  estate  held  in  trust. 

Disapproved  in  Westcott  v.  Binford,  104  Iowa,  650,  65  Am.  St.  Bep. 
533,  74  N.  W.  19,  holding  rule  not  in  force  in  Iowa. 

Where  person  takes  freehold  estate  under  a  deed,  ex  will  or  other 
writing,  and  in  same  instrument  there  is  a  limitation  by  way  of  remainder, 
either  with  or  without  interposition  of  another  estate,  to  his  heirs  in  fee  or 
In  fee-tail,  ancestor  takes  whole  estate. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Hoppin,  214  Fed.  933, 131  C.  C.  A. 
224,  holding  where  estate  left  to  S.  and  remainder  to  "heirs  of  the  body," 
such  estate  as  to  heirs  was  contingent,  and  execution  would  not  lie  against 
them  during  pendency  oi  life  estate;  Pineland  Club  v.  Robert,  213  Fed. 
556,  130  C.  C.  A.  125,  holding  remaindermen  believing  life  tenant  had 
divested  himself  of  his  own  share  were  not  estopped  by  laches  of  assei*t- 
ing  their  right  against  purchaser  from  life  tenant ;  Vogt  v.  Vogt,  26  App. 
D.  C.  53,  54,  holding  where  son  is  to  have  income  from  fund,  with  re- 
maining principal  to  his  children  after  his  death,  rule  in  Shelley's  Case 
does  not  apply;  Craig  v.  Rowland,  10  App.  D.  C.  413,  holding  where 
devise  to  life  tenant  is  limited  to  his  children,  estate  will  revert  to  heirs 
of  testator  in  absence  of  children ;  De  Vaughn  v.  De  Vaughn,  3  App.  D.  C. 
57,  holding  rule  in  Shelley's  Case  did  not  apply  where  testator  devised 
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property  to  sister  with  remainder  to  her  children;  Me  Arthur  v.  Allen, 
15  Fed.  Cas.  1212,  and  Wescott  v.  Binford,  104  Iowa,  648,  65  Am.  St.  Bep. 
532,  74  N.  W.  19,  both  construing  wills  and  holding  this  rule  of  Shelley's 
Case  did  not  apply. 

Distinguished  in  Vogt  v.  Graflf,  222  U.  S.  409,  414,  66  L.  Ed.  251,  523, 
32  Sup.  Ct.  134,  holding  where  testator  devised  to  his  son  in  trust, 
remainder  to  son's  heirs,  rule  in  Shelley's  Case  did  not  apply;  Craig  ▼. 
Warner,  5  Mackey  (D.  C),  467,  60  Am.  Rep.  381,  holding  devise  to  wife 
and  son  for  life,  remainder  to  children  of  son,  was  not  devise  to  son  in 
tail,  but  for  life. 

Invalidity  of  condition  attempting  to  fetter  right  of  tenant  in  tail 
to  enlarge  his  estate  into  a  fee  simple.    Note,  10  E.  B.  0.  802. 

In  construing  wills,  where  question  of  application  of  rule  in  Shelley's 
Case  arises,  testator's  Intention  must  be  fully  carried  out,  so  far  as  it  can 
be  done  consistently  with  rules  of  law. 

Approved  in  De  Vaughn  v.  Hutchinson,  165  U.  S.  576,  41  L.  Ed.  831, 
17  Sup.  Ct.  464,  and  McArthur  v.  Allen,  15  Fed.  Cas.  1212,  both  constru- 
ing wills  and  holding  Shelley's  rule  did  not  apply. 

If  testator  uses  technical  language,  hrlnglng  a  case  within  the  role  in 
Shelley's  Case,  declaration  that  rule  shall  not  tm^^  is  unavailing. 

Approved  in  Winter  v.  Dibble,  251  III.  222,  95  N.  E.  UOl,  applying  rule 
where  testator  left  land  to  children,  and  remainder  to  their  "heirs"; 
Nichols  V.  Gladden,  117  N.  C.  501,  23  S.  E.  460,  construing  will  and  apply- 
ing Shelley's  rule. 

Distinguished  in  De  Vaughn  y.  Hutchinson,  165  U.  S.  576,  41  L.  Ed. 
831,  17  Sup.  Ct.  464,  Ridgeway  v.  Lanphear,  99  Ind.  255,  and  Westcott 
V.  Binford,  104  Iowa,  648,  65  Am.  St.  Bep.  532,  74  N.  W.  19,  all  constru- 
ing wills  and  holding  Shelley's  rule  did  not  apply. 

Rule  in  Shelley's  Case.    Note,  29  L.  R.  A.  (N.  8.)  973,  975,  1040, 
1048, 1075, 1088, 1160. 

If  there  are  explanatory  expressions  in  a  will,  showing  that  Import 
of  technical  language  used  is  contrary  to  intent  of  testator,  latter  will  pre- 
vail. 

Approved  in  De  Vaughn  v.  Hutchinson,  165  U.  S.  576,  41  L.  Ed.  831, 
17  Sup.  Ct.  464,  McArthur  v.  Allen,  15  Fed.  Cas.  1212,  Ridgeway  v. 
Lanphear,  99  Ind.  255,  and  Conger  v.  Lowe,  124  Ind.  374,  9  L.  B.  A.  169, 
24  N.  E.  891,  all  construing  wills  and  holding  Shelley's  rule  did  not  apply. 

Bule  in  Sh^ey's  Case  is  one  of  property,  and  net  of  construction. 
Approved  in  McArthur  v.  Allen,  15  Fed.  Cas.  1212,  and  Wescott  v. 
Binford,  104  Iowa,  648,  65  Am.  St.  Rep.  532,  74  N.  W.  19,  both  construing 
wills,  and  holding  the  rule  in  Shelley's  Case  did  not  apply;  Nichols  v. 
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Gladden,  117  N.  C.  501,  23  S.  E.  460,  eonstraing  will  and  applying  the 
rule  in  Shelley's  Case. 

Word  'issae"  is  not  strictly  within  tlie  rule  In  Shelley's  Case,  hnt  It 
depends  upon  context  whether  It  will  give  an  estate-tail  to  the  ancestor. 

Approved  in  Yocum  v.  Parker,  134  Fed.  210,  67  C.  C.  A.  227,  under 
Rev.  Stats.  Mo.  1845,  c.  32,  §§5,  6,  devise  to  son,  provided  if  he  did  die 
without  issue  lands  to  go  to  another,  gave  son  fee  simple  divestable  on 
bis  dying  without  issue;  Timanus  v.  Dugan,  46  Md.  417,  construing  will 
and  holding  the  rule  in  Shelley's  Case  did  not  apply. 

In  England,  eyery  douht  is  resolved  in  favor  of  application  of  rule  in 
Shelley's  Case  to  a  devise;  here,  tendency  should  be  otherwise. 

Approved  in  dissenting  opinion  in  Doyle  v.  Andis,  127  Iowa,  57,  69 
£.  R.  A.  958,  102  N.  W.  184,  majority  holding  deed  to  grantee  during 
his  natural  life  and  then  to  his  heirs  conveys  fee  simple  to  him. 

Devise  to  one  "during  his  natural  life,**  with  remainder  to  hia  issue, 
creates  a  life  estate  in  the  first  taker  and  a  contingent  remsdnder  to  hi% 
children. 

Approved  in  Ault  v.  Hillyard,  138  Iowa,  242, 115  N.  W.  1031,  holding 
grant  to  "H.  during  her  natural  life,  remainder  to  heirs  of  her  body 
begotten,''  creates  life  estate  with  remainder  to  specific  heirs;  Tyndale 
▼.  McLaughlin,  84  N.  J.  Eq.  658,  95  Atl.  119,  holding  will  providing 
income  from  lease  for  two  daughters,  with  remainder  to  children,  did  not 
convey  fee  simple ;  dissenting  opinion  in  Tocum  v.  Siler,  160  Mo.  305,  61 
S.  W.  210,  majority  holding  under  will  bequeathing  land  to  son  with  ex* 
press  understanding  that  if  he  die  without  legal  issue  land  to  go  to  testa- 
tor's relatives,  son  acquired  absolute  vested  estate  on  birth  of  issue;  Green 
V.  Green,  23  Wall.  491,  23  L.  Ed.  77,  holding,  after  conveyance  of  prop* 
erty  in  trust,  by  husband  and  wife,  a  subsequent  pledge  is  void;  De 
Vaughn  v.  Hutchinson,  165  U.  S.  576,  577,  41  L.  Ed.  8S1, 17  Sup.  Ct.  464, 
465,  Stonebraker  v.  ZoUickofiEer,  52  Md.  161,  Timanus  v.  Dugan,  46  Md. 
421,  and  Crandell  v.  Barker,  8  N.  D.  270,  78  N.  W.  351,  all  construing 
wills  and  holding  Shelley's  rule  did  not  apply ;  Craig  v.  Warner,  5  Mack. 
467,  60  Am.  Bd|».  387,  applying  rule  in  construing  will. 

Construing  word  "issue"  in  a  will  as  a  word  of  limitation  or  other- 
wise.   Kote,  10  E.  B.  0.  772. 

17  WaU.  648-^1,  21  I*.  Ed.  774,  WALXEB  y.  STATE. HABBOB  COMMIS- 
8I0NEB8. 

Alcalde  grants  of  tide-lands  in  San  Francisco  bay  were  not  confirmed 

by  Calif  oxnia  statute  of  1861,  so  as  to  include  lands  below  low-water  mark. 

Approved  in  Pearl  Oyster  Co.  v.  Heuston,  57  Wash.  535,  135  Am.  St. 

Bep.  1007,  107  Pac.  350,  holding  grantee  of  lands  to  low-water  mark 

cannot'  contest  right  of  grantee  beyond  that  mark. 
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Xnterpretatlon  of  State  itatate  liy  liighesl  State  court  1)ecome8  part  of 
Btatnte,  and  where  no  Federal  qneation  arlBes,  Supreme  Court  will  follow 
those  adjudications,  especially  where  titles  to  real  property  are  alTected. 

Approved  in  Sunset  TeL  &  Tel.  Co.  v.  Pomona,  164  Fed.  573,  holding 
telephone  companies  eannot  avail  themselves  of  right  to  construct  poles 
over  public  lands,  given  to  telegraph  companies ;  Fay  v.  Crozer,  156  Fed. 
499,  upholding  statute  requiring  owners  of  land  to  have  it  entered  in  land 
books  of  county;  Kuhn  v.  Fairmont  Coal  Co.,  152  Fed.  1015,  holding 
Federal  court  bound  by  decision  of  highest  State  court  holding  lease  of 
coal  land  did  not  require  grantee  to  sustain  surface;  Southern  Pac.  Co. 
V.  Western  Pac.  Ry.  Co.,  144  Fed.  179, 193,  determining  title  to  Oakland 
waterfront ;  Schmaltz  v.  York  Mfg.  Co.,  204  Pa.  St.  19,  98  Am.  St.  Rep. 
791,  53  Atl.  528,  holding  construction  of  statute  by  highest  court  of  State 
is  conclusive  on  courts  of  other  States;  Fairfield  v.  County  of  Gallatin, 
100  U.  S.  52,  26  L.  Ed.  646,  applying  rule  in  construing  State  Constitu- 
tion, prohibiting  aid  of  municipalities  to  railroads;  Meeks  v.  Vassault, 
^  Sawy.  211,  Fed.  Cas.  9393,  holding  action  to  recover  land,  after  void 
probate  sale,  must  be  brought  within  three  years,  under  California  stat- 
ute; Hawes  v.  Contra  Costa  Water  Co.,  5  Sawy.  289,  Fed.  Cas.  6235, 
applying  rule,  in  construing  statute  regulating  water  companies;  Recla- 
mation District  v.  Hagar,  6  Sawy.  570,  4  Fed.  369,  construing  statute, 
providing  taxes  for  reclamation  of  swamp-lands;  Moulton  v.  Chafee, 
22  Fed.  28,  applying  rule  in  holding  deed  valid  and  enforcing  sale  of 
land;  New  Orleans  Waterworks  v:  Southern  Brewing  Co.,  36  Fed.  834, 
applying  rule  in  determining  water  rights;  Willis  v.  Board  of  Commrs. 
of  Wyandotte  County,  86  Fed.  873,  30  C.  C.  A.  445,  holding  county 
liable  on  certificates  issued  under  unconstitutional  act  for  road  improve- 
ments; Winona  etc.  R.  R.  Co.  v.  County  of  Deuel,  3  Dak.  25,  12  N.  W. 
569,  holding  charter  exemption  of  railroad  lands  from  taxation  valid, 
following  construction  by  court  of  another  State ;  Van  Matre  v.  Sankey, 
148  111.  552,  89  Am.  St.  Rep.  201,  28  L.  R.  A.  670,  36  N.  E.  631,  foUow- 
ing  sister  State's  construction  of  its  statute  regarding  adoption;  Perry 
V.  Wheeler,  12  Bush,  552,  refusing  to  follow  Federal  decision  on  State 
statute  and  construing  church  contract  for  employment  of  rector;  Hunt 
V.  Hunt,  72  N.  Y.  236,  28  Am.  Rep.  148,  holding  State  decisions,  constru- 
ing its  statutes  binding  on  courts  of  other  States,  and  divorce  granted 
on  substituted  service  of  process,  valid. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removal  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  419. 

17  WaU.  651-666,  21  L.  Ed.  719,  THE  STAB  OF  HOPE. 

Under  circnwistances  of  this  case,  held  culpable  negligence  In  master  to 
stow  nuts  in  hold  of  vessel  on  voyage  from  New  York  to  Ban  Francisco, 
whereby  they  are  injured  by  sweat. 
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Approved  in  The  Keystone,  31  Fed.  414,  416,  holding  ship  liable  for 
injury  by  sweating  to  flour  negligently  stowed. 

Distinguished  in  The  Portnense,  35  Fed.  671,  holding  ship  not  liable 
for  sweating  of  nnts,  in  absence  of  negligence ;  East  Tennessee  etc.  R.  R. 
Co.  V.  Wright,  76  6a.  536,  holding  steamship  company  not  liable  for 
damage  by  excepted  cause,  in  absence  of  negligence. 

Perils  of  the  seas.    Note,  41  Am.  Dec.  285. 

Whether  marine  policy  covers  loss  of  goods  stowed  on  deck  and 
jettisoned.    Note,  86  Am.  Dec.  601. 

Exemption  from  liability  due  to  dangers  and  accidents  of  the  sea. 
Note,  24  £.  B.  C.  398. 

If  master  cannot  stow  goods  as  directed,  ho  should  give  notiee  to  dilp- 
pers,  in  order  to  avoid  liahiUty  for  negligence. 

Approved  in  The  F.  J.  Luckenbach,  213  Fed.  674,  holding  carrier  liable 
for  mixing  shipment  of  scrap  iron,  contrary  to  oral  agreement  with  ship- 
per; The  Keystone,  31  Fed.  416,  holding  ship  liable  for  injury  by  sweat- 
ing to  flour  negligently  stowed. 

17  Wall.  655-656,  21  L.  Ed.  741,  MHJ.BB  v.  JOSEPH. 

Writ  of  error — Judgments  of  State  courts  reviewable  by  United 
States  Supreme  Court.    Note,  91  Asl  Dec.  197. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  518. 

17  WaU.  657-665,  21  L.  Ed.  745,  8I0UZ  OITY  ETC.  B.  B.  OO.  y.  STOUT. 

Bale  that  an  adult  cannot  recover  for  negligent  injury,  unless  free 
ftom  fault  himself,  does  not  apply  to  an  infant  of  tender  years. 

Approved  in  Elwood  Electric  St.  Ry.  Co.  v.  Ross,  26  Ind.  App.  263,  58 
N.  E.  537,  holding  complaint  in  action  against  street-car  company  for 
running  over  foui  year  old  child  not  defective  for  failure  to  negative 
want  of  child's  contributory  negligence ;  Rolin  v.  R.  J.  Re3niolds  Tobacco 
Co.,  141  N.  C.  310,  8  Ann.  Gas.  638,  7  L.  B.  A.  (N.  S.)  835,  53  S.  E.  894, 
holding  master  liable  where  child  of  tender  years  employed  in  factory 
contrary  to  statute;  City  of  Shawnee  v.  Cheek,  41  Okl.  231,  236,  237, 
Ann.  Gas.  1915G,  290,  51  L.  B.  A.  (N.  S.)  672,  137  Pac.  725,  727,  728, 
holding  infant  not  guilty  of  trespassing  so  as  to  attribute  to  it  contrib- 
utory negligence ;  Miles  v.  Receivers,  4  Hughes,  179,  Fed.  Cas.  9544,  and 
Felton  V.  Aubrey,  74  Fed.  353,  20  C.  C.  A.  436,  refusing  recovery  for 
injury  to  child  jumping  on  moving  train;  Illinois  Cent.  R.  R.  Co.  v. 
Jones,  95  Fed.  380,  381,  37  C.  C.  A.  106,  awarding  damages  for  injury 
to  boy  driving  across  tracks;  Phillips  v.  Michaels,  11  Ind.  App.  677,  39 
N.  £.  671,  awarding  damages  for  injury  to  young  girl  working  in  laun- 
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dry;  Westerfield  v.  Levis,  43  La.  Ann.  69,  70,  9  South.  55,  56,  award- 
ing damages  for  death  of  child  playing  with  iron  roller  left  in  street; 
Thurber  v.  Harlem  etc.  R.  R.  Co.,  60  N.  Y.  335,  336,  awarding  damages 
for  injury  to  child  run  over  by  street-car;  MeAlpin  v.  Powell,  70  N.  Y. 
134,  26  Am.  Rep.  560,  refusing  recovery  for  injury  to  child  playing  on 
defective  fire-escape;  Evansich  v.  Gulf  etc.  R.  R.  Co.,  67  Tex.  128,  44 
Am.  Rep.  587,  holding  railroad  liable  for  injury  to  child  while  playing 
on  turn-table;  Little  Rock  etc.  Ry.  Co.  v.  Barker,  33  Ark.  372,  sustain- 
ing instruction  that  contributory  negligence  not  imputable  to  child  of 
five;  St.  Louis  etc.  R.  R.  Co.  v.  Christian,  8  Tex.  Civ.  App.  248,  27  S.  W. 
933,  applying  rule  in  action  to  recover  for  injury  to  child  walking  on 
railroad  track. 

Negligence  of  infant  as  bar  to  recovery  for  personal  injuries*    Note, 
14  Am.  St.  Rep.  695. 

Care  required  of  a  child  is  according  to  his  maturity  and  capacity,  to 
be  determined  by  circumstances  of  each  case. 

Approved  in  Baltimore  &  Potomac  R.  R.  v.  Cumberland,  176  U.  S.  239, 
44  L.  Ed.  451,  20  Sup.  Ct.  382,  holding  boy  of  twelve  who  was  dull  for 
his  age  not  guilty  of  contributory  negligence  in  crossing  railroad  track 
at  place  other  than  regular  crossing  while  employed  as  street  lamp- 
lighter; Riedel  v.  West  Jersey  &  S.  R.  Co.,  177  Fed.  378,  21  Ann.  Oas. 
746,  28  L.  R.  A.  (N.  S.)  98,  101  C.  C.  A.  428,  holding  railroad  not  negli- 
gent in  failing  to  properly  cover  third  rail ;  Snare  &  Triest  Co.  v.  Fried- 
man, 169  Fed.  9,  10,  15,  40  L.  R.  A.  (N.  S.)  367,  94  C.  C.  A.  369,  hold- 
ing contractor  liable  for  leaving  pile  of  steel  girders  where  children  were 
playing ;  Ling  v.  Great  Northern  Ry.  Co.,  165  Fed.  815,  refusing  to  hold 
railroad  for  injuries  sustained  by  child  at  depot;  New  York  Cent. 
&  H.  R.  R.  Co.  V.  Price,  159  Fed.  336, 16  L.  R.  A.  (N.  S.)  1108,  86  C.  C.  A. 
502,  holding  in  absence  of  statute  requiring  it,  railroad  could  not  be  held 
liable  for  failure  to  build  fence  along  right  of  way;  Shellaberger  v. 
Fisher,  143  Fed.  940,  5  L.  R.  A.  (N.  S.)  260,  75  C.  C.  A.  9,  holding  owner 
of  apartment  building  liable  for  injuries  to  child  of  five  caused  by  opera- 
tion of  automatic  passenger  elevator;  Sheffield  Co.  v.  Morton,  161  Ala. 
161,  163,  49  South.  774,  775,  holding  electric  company  not  liable  for 
death  of  boy  caused  by  his  climbing  up  to  tension  wires  situated  on 
bluff;  Salladay  v.  Old  Dominion  Copper  Min.  etc.  Co.,  12  Ariz.  128,  100 
Pac.  442,  refusing  to  hold  company  liable  for  maintaining  open  flume  on 
its  premises;  Lovejoy  v.  Denver  etc.  Co.,  59  Colo.  226,  146  Pac.  264, 
holding  child  may  recover  for  injuries  sustained  while  alighting  from 
engine,  after  having  ridden  therein  at  engineer's  invitation ;  Kopplekom 
V.  Colorado  Cement  Pipe  Co.,  16  Colo.  App.  277,  279,  64  Pac.  1048,  1049, 
upholding  complaint  in  action  for  injuries  to  child,  ailing  that  de- 
fendant owned  heavy  piece  of  cement  tubing  so  top  heavy  as  to  roll 
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over  from  its  side  to  its  end,  and  that  to  defendant's  knowledge  chil- 
dren were  enticed  to  play  with  it  because  it  rolled  easily;  Wilmot  v. 
McPadden,  79  Conn.  377,  19  L.  B.  A.  (N.  S.)  1101,  65  Atl.  161,  refusing 
to  hold  wrecker  liable,  where  shown  that  chimney  causing  injury  was 
left  in  safe  condition  at  time  of  quitting  work ;  Ruhloff  v.  Fair  Haven 
etc.  R.  R.  Co.,  76  Conn.  693,  58  Atl.  7,  applying  rule  where  child  of  eight 
years  run  over  while  crossing  street-car  tracks;  Hageage  v.  District  of 
Columbia,  42  App.  D.  C.  113,  116,  holding  District  not  liable  for  injury 
to  child  occurring  on  thoroughfare  not  dedicated  to  public;  Sullivan  v. 
Huidekoper,  27  App.  D.  C.  157,  5  L.  B.  A.  (N.  S.)  263,  refusing  to  hold 
owner  liable  for  maintaining  unguarded  pond  on  premises;  Smith  v. 
Davis,  22  App.  D.  C.  315,  holding  fact  that  lumber  pile  fell  on  children 
imputes  negligence  to  owner;  L.  T.  Dickason  Coal  Co.  v.  Siddil,  49  Ind. 
App.  52,  94  N.  E.  415,  holding  infant  must  be  shown  to  have  known  of 
risk  before  doctrine  assumption  of  risk  applies ;  Anderson  v.  Fort  Dodge 
etc.  R.  Co.,  150  Iowa,  468,  130  N.  W.  392,  holding  railroad  not  liable  for 
injuries  sustained  by  boy  coming  in  contact  with  electric  wires  while 
climbing  on  roof  of  car;  United  States  Natural  Gas  Co.  v.  Hicks,  134 
Ky.  17,  135  AsL  St.  Rep.  407,  28  L.  B.  A.  (N.  S.)  249,  119  S.  W.  168, 
holding  defendant  negligent  in  not  repairing  valve  in  gas-pipe;  lamurri 
V.  Saginaw  Gas  Co.,  148  Mich.  36,  111  N.  W.  887,  holding  defendant  oil 
company  guilty  of  negligence  in  leaving  open  tank  wagon  on  street; 
Mattson  v.  Minnesota  etc.  R.  R.  Co.,  95  Minn.  482,  111  Am.  St.  Rep. 
487,  70  L.  B.  A.  503,  104  N.  W.  445,  holding  owner  of  dynamite  leav- 
ing same  unguarded  on  premises,  where  it  was  found  by  children 
and  exploded,  liable  for  injuries  caused;  Gates  v.  Northern  Pac.  Ry. 
Co.,  37  Mont.  Ill,  94  Pac.  753,  holding  plaintiff  must  prove  injured 
child  did  not  appreciate  danger;  Pore  v.  Omaha  etc.  R.  Co.,  97  Neb.  255, 
149  N.  W.  794,  refusing  to  attribute  contributory  negligence  to  child 
standing  near  door  of  car  after  having  given  signal  to  stop;  Zigman  v. 
Beebe  &  Runyan  Furniture  Co.,.  97  Neb.  691,  L.  B.  A.  1916D,  636,  151 
N.  W.  167,  8  N,  C.  C.  A.  809,  refusing  to  attribute  n^ligence  to  one  hav- 
ing joined  two  wagons  together  for  purpose  of  towing;  Alexander  v. 
City  of  Statesville,  165  N.  C.  536,  81  S.  E.  767,  where  there^was  ques- 
tion as  to  negligence  of  child  in  playing  near  open  culvert;  Ferrell  v. 
Dixie  Cotton  Mills,  157  N.  C.  537,  87  L.  B.  A.  (N.  S.)  64.  73  S.  E.  146, 
3  N.  C.  C.  A.  316,  refusing  to  hold  parents  of  deceased  child  guilty  of 
contributory  negligence  in  allowing  child  to  play  on  defendant's  prem- 
ises ;  Baker  v.  Seaboard  Air  Line  Ry.  Co.,  150  N.  C.  565,  17  Ann.  Gas. 
S51,  29  L.  B.  A.  (N.  S.)  846,  64  S.  E.  508,  holding  youth  jumping  off 
moving  train  guilty  of  contributory  negligence;  Briscoe  v.  Henderson 
Lifrhting  &  Power  Co.,  148  N.  C.  406,  408,  409,  19  L.  B.  A.  (N.  S.)  1116, 
62  S.  C.  604,  605,  606,  refusing  to  hold  defendant  liable  for  failure  to 
cover  well  of  hot  water;  Dubiver  v.  City  etc.  Ry.  Co.,  44  Or.  236,  74  Pac. 
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918)  appl3ang  rule  where  boy  of  fifteen  years  was  injured  in  eoUision 
between  street-car  and  wagon  whieh  he  was  driving;  Brown  v.  Salt  Lake 
City,  33  Utah,  236, 126  Am.  St.  Bep.  828, 14  Aim.  Cm.  1004, 14  L.  R.  A. 
(N.  S.)  619,  93  Pac.  574,  holding  city  liable  for  not  maintaining  guard 
to  conduit ;  Zartner  v.  George,.166  Wis.  135, 139,  62  L.  B.  A.  (N.  S.)  129, 
146  N.  W.  973,  974,  refusing  to  hold  contractor  liable  for  leaving  mortar 
box  open ;  Miles  v.  Receivers,  4  Hughes,  179,  Fed.  Cas.  9544,  and  Fel- 
ton  V.  Aubrey,  74  Fed.  353,  20  C.  C.  A.  436,  refusing  recovery  foif  in- 
juiy  to  child  jumping  on  moving  train ;  Illinois  Cent.  R.  R.  Co.  v.  Jones, 
95  Fed.  380,  381,  385,  37  C.  C.  A.  106,  awarding  damages  for  injury  to 
boy  driving  across  tracks ;  Government  St,  R.  R.  Co.  v.  Hanlon,  53  Ala. 
80,  holding  contributory  negligence  no  defense,  and  awarding  damages 
for  injury;  Brinkley  Car  Co.  v.  Cooper,  60  Ark.  549,  46  Asl  St.  Bep. 
217,  31  S.  W.  155,  holding  land  owner  may  be  liable  for  injury  to  child 
by  falling  into  pool  of  hot  water;  Pueblo  Electric  St.  Ry.  Co.  v.  Sher- 
man, 25  Colo.  120,  71  Am.  St.  Bep.  120,  63  Pac.  326,  refusing  recovery 
for  injury  to  boy  alighting  foom  moving  car;  Weldon  v.  Philadelphia 
etc.  R.  R.  Co.,  2  Penne.  (Del.)  1,  43  Atl.  160,  holding  railroad  may  be 
liable  for  injury  to  child  at  path  crossing;  Western  etc.  R.  R.  Co.  v. 
Young,  81  Ga.  416,  12  Am.  St.  Bep.  325,  7  S.  E.  914,  Louisville  etc. 
R.  R.  Co.  V.  Sears,  11  Ind.  App.  666,  38  N.  E.  841,  Chicago  etc.  R.  R.  Co. 
V.  Kennedy,  2  Kan.  App.  702,  43  Pac.  805,  Wright  v.  Detroit  etc.  R.  R. 
Co.,  77  Mich.  127,  43  N.  W.  766,  and  Westbrook  v.  Mobile  etc.  R.  R.  Co., 
66  Miss.  568,  14  Am.  St.  Bep.  589,  6  South.  322,  all  holding  railroad 
liable  for  injury  or  death  of  child  at  crossing;  City  of  Pekin  v.  McMahon, 
154  111.  149, 153,  45  Am.  St  Bep.  117,  121,  27  L.  B.  A.  209,  210,  39  N.  E. 
486,  487,  awarding  damages  for  death  of  child  in  unguarded  pool ;  Phil- 
lips V.  Michaels,  11  Ind.  App.  677,  39  N.  E.  671,  awarding  damages  for 
injury  to  young  girl,  working  in  laundry ;  Binf ord  v.  Johnston,  82  Ind. 
430,  42  Am.  Bep.  510,  holding  dealer,  selling  pistol  and  cartridges  to 
child,  liable  for  its  death;  Bransom  v.  Labrot^  81  Ky.  644,  50  Am.  Bep. 
197,  awarding  damages  for  death  of  child  playing  on  lumber  pile  in 
unfenced  lot;  Westerfield  v.  Levis,  43  La.  Ann.  70,  9  South.  56,  award- 
ing damages  for  death  of  child  playing  with  iron  roller  left  in  street; 
Dowling  V.  Allen,  88  Mo.  299,  applying  rule  in  action  for  injury  to  boy 
employed  in  factory;  Donoho  v.  Vulcan  Iron  Works,  7  Mo.  App.  450, 
holding  defendant  liable  for  injury  to  boy,  through  fall  of  sand-bank, 
where  it  had  been  excavated ;  Chicago  etc.  R.  R.  Co.  v.  Grablin,  38  Neb. 
100,  56  N.  W.  798,  awarding  damages  for  death  of  child  on  railroad  track; 
Thurber  v.  Harlem  etc.  R.  R.  Co.,  60  N.  Y.  336,  awarding  damages  for 
injury  to  child  run  over  by  street-car;  McAlpin  v.  Powell,  70  N.  Y.  134, 
26  Am.  Bep.  560,  refusing  recovery  for  death  of  child  playing  on  de- 
fective fire-escape;  Kunz  v.  City  of  Troy,  104  N.  Y.  362,  58  iijn.  Bep. 
511,  10  N.  E.  445,  holding  city  liable  for  death  of  child  playing  around 
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obstraction  placed  on  sidewalk  by  third  party;  Murray  v.  Richmond  etc. 
R.  R.  Co.,  93  N.  C.  95,  refusing  recovery  for  injury  to  child  stealing 
ride  on  engine;  Cleveland  Rolling  Mill  Co.  v.  Corrigan,  46  Ohio  St.  289, 
15  Am.  St.  Bep.  597,  3  L.  B.  A.  888,  20  N.  E.  469,  awarding  damages 
for  injnry  to  boy  employed  in  mill;  Evansich  v.  Gulf  etc.  R.  R.  Co.,  57 
Tex.  128,  44  Am.  Bep.  587,  and  Houston  etc.  Ry.  Co.  v.  Simpson,  60  Tex. 
106,  both  holding  railroad  liable  for  injuiy  to  child  while  playing  on 
turntable;  St.  Louis  etc.  R.  R.  Co.  v.  Christian,  8  Tex.  Civ.  App.  248, 
27  S.  W.  933,  applying  rule  in  action  to  recover  for  injury  to  child  walk- 
ing on  railroad  track;  Houston  ft  T.  C.  R.  R.  Co.  v.  Boozer,  2  Posey, 
455,  refusing  recovery  for  injury  to  child  crossing  tracks  in  railroad 
yards ;  Norfolk  etc.  R.  R.  Co.  v.  Grosedose,  88  Ya.  270,  29  Am.  St  Bep. 
720,  13  S.  E.  455,  awarding  damages  for  death  of  child  run  over  by 
backing  freight  train;  Townley  v.  Chicago  etc.  R.  R.  Co.,  53  Wis.  636, 
11  N.  W.  59,  reversing  nonsuit  in  action  for  injuiy  to  child  walking  on 
railroad  track;  dissenting  opinion  in  Krenzer  v.  Pittsburgh  etc.  R.  R. 
Co.,  151  Ind.  600,  52  N.  E.  222,  majority  refusing  recovery  to  child  in- 
jured at  railroad  crossing  through  his  own  negligence. 

N^ligence  in  dealing  with  children.    Note,  49  Am.  8t.  Sep.  409. 

Infancy  of  person  injured  as  affecting  question  of  contributory 
negligence.    Note,  55  Am.  Dec.  676. 

Contiibutoiy  negligence  of  children.    Note,  1  Ann.  Obm,  896. 

Jurisdictions  in  which  doctrine  of  comparative  n^ligence  is  recog- 
nized.   Note,  8  Ann.  Oat.  49. 

Ballroad  is  not  bound  to  same  degree  of  care  toward  strangers  unlaw- 
fully upon  Its  premises  that  it  owes  to  its  passengers,  but  it  is  liable  to 
sncli  strangers  for  negligent  or  tortious  injuries. 

Approved  in  Phipps  v.  Oregon  R.  &  Navigation  Co.,  161  Fed.  377, 
holding  railroad  having  allowed  use  of  tracks  as  bjrway  is  liable  for  in- 
juries sustained  by  reason  of  change  in  construction  not  brought  to  no- 
tice of  trespassers ;  Ingraham  v.  Kansas  City  etc.  Ry.  Co.,  134  La.  383, 
384,  50  L.  B.  A.  (N.  S.)  688,  64  South.  148,  holding  newsboy  boarding 
car  with  defendant's  permission  not  a  trespasser;  Haynes  v.  Oregon- 
Washington  R.  &  N.  Co.,  77  Or.  241,  243,  150  Pac.  287,  288,  holding 
trespassing  child  cannot  recover  for  injury  sustained  in  cave  on  rail- 
road's right  of  way;  Enright  v.  Pittsburg  Junction  R.  R.  Co.,  198  Pa. 
St.  171,  47  Atl.  939,  holding  railroad  guilty  of  negligence  in  compelling 
infant  who  is  riding  on  freight  train  as  trespasser  to  alight  from  train 
while  it  is  moving  rapidly;  Bucci  v.  Waterman,  25  R.  I.  127,  54  Atl. 
1060,  all^ation  that  where  child  attempted  to  get  on  wagon  was  in 
threatening  manner  ordered  off  and  so  disconcerted  that  he  fell  off  is 
sufficient;  dissenting  opinion  in  Williams  v.  Southern  Pac.  R.  Co.,  2  Cal. 
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Unrep.  715, 11  Pae.  850,  majority  holding  railroad  aot  liable  for  injuries 
to  party  sleeping  on  railroad  track ;  Union  Pacific  B.  R.  Co.  v.  McDonald, 
152  U.  S.  272,  38  L.  Ed.  439,  14  Sup.  Ct.  623,  holding  railroad  liable 
for  injury  to  boy  falling  in  hot  slack  alongside  track  (afi&rming  42 
Fed.  583,  reversing  35  Fed.  39) ;  Whitehouse  ▼.  Grand  Trunk  By.  Co., 
2  Hask.  204,  Fed.  Cas.  17,565,  awarding  damages  for  injury  to  person 
riding  on  locomotive;  Pearce  v.  Humphreys,  34  Fed.  284,  holding  rail- 
road liable  for  injury  to  truck  driver  at  crossing  of  private  way;  City 
of  Pekin  V.  McMahon,  154  lU.  149,  154,  45  Am.  St  B^.  117,  122,  27 
L.  B.  A.  209,  210,  39  N.  E.  486,  487,  awarding  damages  for  death  of 
child  in  unguarded  pool;  Kansas  Cent.  B.  B.  Co.  v.  Fitzsimmons,  22 
Kan.  691,  31  Am.  Bep.  205,  Keefe  v.  Milwaukee  etc.  B.  B.  Co.,  21  Minn. 
213, 18  Am*  Bep.  397,  and  Koons  v.  St.  Louis  etc.  B.  B.  Co.,  65  Mo.  595, 
596,  all  holding  railroad  liable  for  injury  to  child  while  playing  on  turn- 
table; Kentucky  Central  B.  B.  Co.  v.  Gastineau,  83  Ky.  127,  applying 
rule  in  action  for  death  of  boy  uncoupling  cars ;  Beary  v.  Louisville  etc. 
B.  B.  Co.,  40  La.  Ann.  35,  8  Am.  St.  Bep.  499,  3  South.  392,  refusing 
recovery  for  injury  to  child  jumping  from  moving  train;  Snyder  v. 
Natchez  etc.  B.  B.  Co.,  42  La.  Ann.  311,  7  South.  585,  refusing  recovery 
for  death  of  person  wrongfully  riding  on  freight  elevator  car;  O'Connor 
V.  Illinois  Central  B.  B.  Co.,  44  La.  Ann..  346,  348,  10  South.  681,  refus- 
ing recovery  for  injury  to  child  playing  on  cars  inside  inclosed  yards; 
Fredericks  v.  Illinois  Central  B.  B.  Co.,  46  La.  Ann.  1187, 15  South.  415, 
refusing  recovery  for  injury  to  child  by  fall  through  open  culvert; 
Daniels  v.  New  York  etc.  B.  B.  Co.,  154  Mass.  352,  26  Am.  St.  B^.  255, 
28  N.  E.  284,  Twist  v.  Winona  etc.  B.  B.  Co.,  39  Minn.  166, 168,  12  Am. 
St.  Bep.  627,  629,  39  N.  W.  404,  405,  Frost  v.  Eastern  B.  B.  Co.,  64 
N.  H.  222,  10  Am.  St  Bep.  398,  9  Atl.  791,  and  Delaware  etc.  B.  B.  Co. 
V.  Bcich,  61  N.  J.  L.  638,  68  Am.  St  Bep.  728,  41  L.  B.  A.  833,  40  Atl. 
683,  Walsh  v.  Fitchburg  etc.  B.  B.  Co.,  145  N.  Y.  307,  45  Am.  St  Rep. 
618,  27  L.  B.  A.  726,  39  N.  E.  1070,  all  holding  railroad  not  liable  for 
injury  to  child  while  playing  on  turntable;  Battishill  v.  Humphreys,  64 
Mich.  511,  31  N.  W.  902,  refusing  recovery  for  injury  to  young  child, 
allowed  to  go  alone  on  railroad  track;  Mackey  v.  Vicksburg,  64  Miss. 
783,  2  South.  180,  awarding  damages  for  injury  to  child  by  falling  into 
unguarded  excavation ;  Porter  v.  Anheuser-Busch  Brewing,  24  Mo.  App. 
4,  refusing  recovery  for  injury  to  child  meddling  with  furnace  on  street ; 
Danbeck  v.  New  Jersey  Traction  Co.,  57  N.  J.  L.  467,  31  Atl.  1040,  award- 
ing damages  for  injury  to  boy  thrown  from  street-car  through  driver's 
negligence;  OT.eary  v.  Brooks  Elevator  Co.,  7  N.  D.  560,  41  L.  B.  A.  679, 
75  N.  W.  920,  refusing  recovery  for  injury  to  boy  caught  in  shaft  of 
grain  elevator;  Harriman  v.  Pittsburgh  etc.  By.  Co.,  45  Ohio  St.  29, 
4  Am.  St  Bep.  617,  12  N.  E.  458,  awarding  damages  for  injury  to  child 
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through  explosion  of  signal  torpedo  left  on  track;  Arnold  t.  Pennsyl- 
vania R.  R.  Co.,  115  Pa.  St.  140,  2  Am.  St.  Bep.  545,  8  Atl.  215,  revers- 
ing nonsuit  in  action  by  passenger  expelled  from  train;  Missouri  etc. 
R.  R.  Co.  V.  Edwards,  90  Tex.  70,  82  L.  B.  A.  827,  36  S.  W.  432,  refusing 
recovery  for  injury  to  child  playing  on  pile  of  bridge  ties  in  railroad 
yard;  Houston  etc.  Ry.  Co.  v.  Grigsby,  13  Tex.  Civ.  App.  641,  35  S.  W. 
815,  upholding  instruction  that  railroad  must  use  reasonable  care  in 
ejecting  a  trespasser  from  its  train. 

Distinguished  in' Williams  v.  Mayor  etc.  of  Nashville,  106  Tenn.  536, 
63  S.  W.  232,  holding  city  maintaining  rock  quarry  not  liable  for  in- 
jury sustained  by  licensee  falling  into  excavation  therein  made  in  re- 
moving stone. 

Duty  of  land  owner  to  licensee.    Note,  32  Am.  St.  Bep.  470. 

Trespasser  as  defense  to  action  for  injuries  through  another's  negli- 
gence.   Note,  68  Am.  Dec  421. 

Liability  of  land  owner  for  injury  to  trespassing  child  on  account 
of  unguarded  pond,  pool,  well,  etc.    Note,  Ann..  Gas.  191SA,  1033. 

If,  from  the  evidence,  Jury  could  Justly  infer  negligence  of  the  rail- 
road, with  regard  to  a  turntable,  a  verdict  awarding  damages  for  injury 
to  a  child  will  not  be  disturbed. 

Approved  in  Union  Pacific  Ry.  Co.  v.  McDonald,  152  U.  S.  275,  38 
L.  Ed.  440,  14  Sup.  Ct.  624,  holding  railroad  liable  for  injury  to  boy 
falling  into  hot  slack  alongside  track  (affirming  42  Fed.  583,  reversing 
35  Fed.  39) ;  Fink  v.  Missouri  Furnace  Co.,  10  Mo.  App.  68,  applying 
rule  to  verdict,  awarding  damages  for  death  of  child  in  unguarded 
sandpit. 

Measure  of  recovery  for  death  by  negligence.    Note,  17  L.  B.  A.  79. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  B.  A. 
1915F,  218. 

In  cases  where  existence  of  undisputed  facts  comes  in  question,  rather 
than  where  deductions  or  inferences  are  to  be  made,  effect  of  them  is  for 
judgment  of  court. 

Approved  in  Ross  v.  Texas  etc.  Ry.  Co.,  44  Fed.  44,  45,  holding  rail- 
road liable  for  death  of  child;  Louisville  etc.  R.  R.  Co.  v.  Eakins,  103 
Ky.  473,  45  S.  W.  530,  holding  railroad  may  be  liable  for  death  of  pas- 
senger, alighting  from  train  not  stopping  long  enough  at  station;  Steele 
▼.  Northern  Pacific  Ry.  Co.,  21  Wash.  287,  57  Pac.  823,  awarding  dam- 
ages for  injury  to  boy  at  railroad  crossing. 

In  some  cases,  the  necessary  inference  from  the  proof  is  so  certain 
tliat  it  may  be  ruled  as  a  question  of  law. 

Approved  in  Hobson  v.  New  Mexico  etc.  R.  R.,  2  Ariz.  177,  11  Pac. 
547,  upholding  denial  of  nonsuit  in  action  by  employee  of  railroad  for 
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injuries  sustained  by  collision  while  riding  to  work  on  eonstraction 
train;  dissenting  opinion  in  Nicholas  v.  Peck,  21  R.  I.  408,  43  Atl.  1040, 
majority  upholding  direction  of  verdict  in  suit  for  personal  injuries  by 
reason  of  defective  sidewalk,  where  plaintiff  testified  that  she  was  try- 
ing to  avoid  defect,  where  there  is  no  reason  why  she  could  not  have 
done  so  had  she  tried;  White  v.  Colorado  Cent.  R.  R.  Co.,  5  Dill.  436, 
3  McCrary,  567,  Fed.  Cas.  17,543,  holding  storing  of  powder  with  other 
goods  in  warehouse  negligence,  and  awarding  damages;  Ross  v.  Texas 
etc.  Ry.  Co.,  44  Fed.  45,  holding  railroad  liable  for  death  of  child ;  Amato 
T.  Northei^  Pae.  R.  R.  Co.,  46  Fed.  563,  holding  railroad  liable  for  in- 
jury to  laborer  run  down  on  bridge;  City  Council  of  Montgomeiy  v. 
Wright,  72  Ala.  421,  47  Am.  Bep.  422,  and  Denver  v.  Soloman,  2  Colo. 
App.  540,  31  Pae.  509,  awarding  damages  fbr  injuiy  through  defective 
sidewalk ;  Kansas  Pacific  R.  R.  Co.  v.  Twombly,  3  Colo.  129,  holding  rail- 
road liable  for  death  of  person  at  crossing;  Farrell  v.  Waterbury  Horse 
R.  R.  Co.,  60  Conn.  249,  21  Atl.  677,  refusing  recovery  for  injury  to  work- 
man in  sewer  trench  under  track;  Ohio  etc.  R.  R.  Co.  v.  Collam,  73  Ind. 
269,  38  Am.  Bep.  135,  holding  railroad  liable  for  injury  to  employee, 
through  negligence  of  fireman  running  engine;  Binford  v.  Johnston,  82 
Ind.  433,  42  AiZL  Bep.  518,  holding  sale  of  cartridges  to  boy  in  violation 
of  statute,  negligence,  and  awarding  damages  for  death;  Mann  v.  Belt 
R.  R.  of  Stock-yard  Co.,  128  Ind.  142,  26  N.  E.  820,  applying  rule  to  con- 
tributory negligence  and  refusing  recovery  for  injury  at  crossing ;  Oster- 
tag  V.  Pacific  R.  R.  Co.,  64  Mo.  425,  refusing  recovery  for  death  of  boy, 
sitting  on  trestle-work  under  freight-car;  Walsh  v.  Fitchburg  etc.  R.  R. 
Co.,  145  N.  T.  307,  45  Am.  St.  Rep.  618,  27  L.  B.  A.  726,  39  N.  E.  1070, 
appl3dng  rule,  and  holding  railroad  not  liable  for  injury  to  child  pla3ring 
on  turntable;  South,  etc.  Mfg.  Co.  v.  Dakota  etc.  Ins.  Co.,  2  S.  D.  30, 
48  N.  W.  314,  applying  rule  in  action  on  insurance  policy;  Steele  v. 
Northern  Pacific  Ry.  Co.,  21  Wash.  287,  57  Pae.  823,  awarding  damages 
for  injuiy  to  boy  at  railroad  crossing. 

Wliere  different  Inf erencea  might  reasonably  he  drawn,  the  qnesUoa 
of  negligence  Is  for  the  Jury,  although  the  facts  are  undisputed. 

Approved  in  San  Antonio  etc.  Ry.  v.  Skidmore,  27  Tex.  Civ.  330,  65 
S.  W.  216,  following  rule;  Atchison  etc.  Ry.  Co.  v.  Calhoun,  213  U.  S. 
8,  53  L.  Ed.  674,  29  Sup.  Ct.  321,  holding  railroad  leaving  baggage  truck 
at  end  of  station  platform  not  negligent  so  as  to  be  liable  for  injury  to 
child;  Davidson  Steamship  Co.  v.  United  States,  205  U.  S.  191,  51  L.  £d« 
766,  27  Sup.  Ct.  480,  refusing  to  disturb  verdict  of  juiy  as  to  negligence 
of  tug  captain  in  running  into  breakwater;  William  Sebald  Brewing  Co. 
v.  Tompkins,  221  Fed.  898,  137  C.  C.  A.  465,  holding  question  as  to 
whether  injury  resulted  from  open  or  closed  skylight  was  one  for  jury; 
Coeur  d'Alene  Lumber  Co.  v.  Thompson,  215  Fed.  12,  L.  B.  A.  IQldA, 
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731»  131  C.  C.  A.  316,  holding  question  of  negligence  in  leaving  well 
uncovered  one  for  jury ;  New  York  Lubricating  Oil  Co.  v.  Pusey,  211  Fed, 
627^  129  C.  C.  A.  88^  holding  employee  of  buyer  of  oil  was  not  trespassing 
in  going  on  tank  to  measure  oil ;  Shank  v.  Great  Shoshone  &  Twin  Falls 
Water  Power  Co.,  205  Fed.  841,  124  C.  C.  A.  35,  holding  jury  judge  as 
to  negligence  of  plaintiff  in  driving  hay  mow  under  power  wire ;  Perkins 
v.  Northern  Pac.  Ry.  Co.,  199  Fed.  719, 118  C,  C.  A.  150,  holding  railroad 
quilty  of  n^ligence  in  placing  upright  timber  too  close  to  track ;  North- 
ern Pac.  Ry.  Co.  v.  Curtz,  196  Fed.  370,  116  C.  C.  A.  403,  holding  ques- 
tion as  to  n^ligence  of  railroad  in  bumping  car  so  as  to  dislodge  child 
pla3ring  thereon  was  one  for  jury;  Slentz  v.  Western  Bank  Note  &  En- 
graving Co.,  180  Fed.  391,  103  C.  C.  A.  535,  holding  jury  judges  of  neg- 
ligence in  leaving  elevator  shaft  unprotected ;  Miller  v.  Missouri  K.  So  T. 
Ry.  Co.,  169  Fed.  571,  95  C.  C.  A.  65,  holding  whether  breaking  of  hand- 
hold was  due  to  defective  bolt  was  question  for  jury;  Chicago  M.  &  St. 
P.  Ry.  Co.  V.  Moore,  166  Fed.  666,  23  L.  R.  A.  (N.  S.)  962,  92  C.  C.  A. 
357,  holding  question  whether  pin  was  strong  enough  one  for  jury;  Erie 
R.  Co.  V.  Weinstein,  166  Fed.  274,  92  C.  C.  A.  189,  holding  deceased  fail- 
ing to  see  approaching  train  on  account  of  snowstorm  could  not  be  guilty 
of  contributory  negligence;  Force  v.  Standard  Silk  Co.,  160  Fed.  1002, 
1004,  where  question  was  as  to  whether  millman  was  negligent  in  allow- 
ing children  to  play  with  belts ;  Pierce  v.  Lyden,  157  Fed.  553,  85  C.  C.  A. 
312,  holding  railroad  leaving  oil  shed  unlocked  after  notice  that  children 
were  building  fires  with  oil  constituted  n^ligence ;  Swift  ft  Co.  v.  Lang- 
bein,  127  Fed.  114,  62  C.  C.  A.  Ill,  holding  fact  that  in  personal  injury 
case  trial  court  submitted  or  refused  to  submit  question  involving  infer- 
ence as  to  contributory  negligence  to  be  reasonably  drawn  from  undis- 
puted facts  cannot  conclude  reviewing  tribunal;  Langbein  v.  Swift,  121 
Fed.  419,  holding  in  submitting  question  of  contributory  negligence  bet- 
ter practice  is  to  instruct  jury  as  to  principles  of  law  by  which  they 
are  to  be  controlled,  leaving  them  to  apply  such  principles  to  facts 
found  rather  than  to  instruct  that  if  they  find  certain  enumerated  facts 
established,  those  facts  constitute  negligence  in  law;  Tennessee  etc.  Ry. 
Co.  v.  Currier,  108  Fed.  23,  47  C.  C.  A.  161,  upholding  submission  of 
question  of  employer's  negligence  where  servant  was  employed  to  drive 
train  car  in  mine  and  was  injured  by  being  knocked  off  while  using  new 
car  which,  unknown  to  him,  was  higher  than  old ;  Mexican  Cent.  Ry.  Co. 
V.  Murray,  102  Fed.  271,  42  C.  C.  A.  334,  upholding  refusal  to  direct  ver- 
dict in  action  for  injuries  by  employee  injured  while  raising  bridge  span 
by  hanging  loops  of  steel,  one  of  which  was  defective ;  Alabama  etc.  R.  R. 
Co.  V.  Crocker,  131  Ala.  590,  31  South.  563,  holding  it  erroneous  to 
direct  verdict  for  boy  in  turntable  case;  Arizona  etc.  Ry.  Co.  y. 
vin— 12  ' 
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Nevitt,  8  Ariz.  63,  68  Pac.  662,  where  plaintiff  was  injured  while  rail- 
road was  making  flying-switch;  Nashville  Lumher  Co.  v.  Busbee,  100 
Ark.  89,  88  L.  R.  A.  (N.  S.)  754,  139  S.  W.  305,  holding  jury  jndge 
of  negligence  in  leaving  machinery  in  box  factoiy  unguarded;  St.  Louis 
etc.  R.  Co.  V.  Williams,  98  Ark.  78,  79,  88  L.  R.  A.  (N.  S.)  94,  135  S.  W. 
806,  807,  holding  question  of  negligence  of  child  in  exploding  torpedo 
found  on  railroad  one  for  jury;  Williams  v.  Sleepy  Hollow  Min.  Co., 
37  Colo.  68,  11  Ann.  Gas.  Ill,  7  L.  R.  A.  (N.  S.)  1170,  86  Pac.  339, 
holding  whether  mine  owner  exercised  ordinary  care  in  keeping  water 
out  of  mine  was  one  for  jury;  Blackman  v.  Edsall,  17  Colo.  App.  437, 
68  Pac.  792,  upholding  suflSciency  of  evidence  or  ^ndue  influence  in 
execution  of  will;  Barstow  v.  Capital  Traction  Co.,  29  App.  D.  C.  375, 
377,  reversing  lower  court  where  judge  directed  verdict  when  jury  failed 
to  agree  after  all  night  session;  Jones  v.  Baltimore  etc.  R.  R.  Co.,  21 
D.  C.  352,  holding  jury  judge  of  negligence  of  railroad  failing  to  prop- 
erly indicate  route  of  train;  Baltimore  etc.  R.  R.  Co.  v.  Cumberland, 
12  App.  D.  C.  607,  holding  question  of  negligence  of  railroad  in  failing 
to  properly  fence  track  one  for  jury;  Baltimore  etc.  R.  Co.  v.  Webster, 
6  App.  D.  C.  199,  holding  question  whether  railroad  was  n^ligent  in 
leaving  cars  so  as  to  obstruct  view  of  track  was  one  for  jury;  Moore 
V.  Metropolitan  R.  R.  Co.,  2  Mackey  (D.  C),  447,  holding  question  as 
to  contributory  negligence  of  child  injured  while  crossing  track  one  for 
jury;  McAlinden  v.  St.  Maries  Hospital  Assn.,  28  Idaho,  674,  156  Pac. 
120,  holding  question  as  to  proper  care  given  by  surgeon  to  injury  was 
one  for  jury;  Calkins  v.  Blackwell  Lumber  Co.,  23  Idaho,  142,  129  Pac. 
439,  holding  question  as  to  negligence  of  railroad  in  setting  fire  to 
timber  land  one  for  jury;  Adams  v.  Bunker  Hill  ft  Sullivan  Min.  Co., 
12  Idaho,  650,  11  L.  R.  A.  (N.  S.)  844,  89  Pac.  628,  holding  question 
of  negligence  in  employer  using  damaged  machinery  one  for  jury;  Heit- 
ing  V.  Chicago  etc.  Ry.  Co.,  252  111.  473,  Ann.  Gas.  1912D,  451,  96  N.  E. 
846,  where  plaintiff  injured  by  approaching  street-car;  Wabash  R.  Co. 
V.  Gretzinger,  182  Ind.  169,  104  N.  E.  75,  holding  question  whether 
switchman  was  negligent  in  leaving  switch  open  was  one  for  jury;  Bal- 
zer  V.  Warring,  176  Ind.  595,  48  L.  R.  A.  (N.  S.)  884,  96  N.  E.  261, 
holding  plaintiff  injured  by  hair  catching  in  belting  under  machine 
while  looking  for  lost  shuttle,  not  guilty  of  contributory  negligence; 
Ft.  Wayne  Traction  Co.  v.  Hardendorf,  164  Ind.  410,  72  N.  E.  695, 
where  passenger  standing  on  running-board  of  street-car  was  injured 
by  being  struck  by  passing  car,  question  of  defendant's  negligence  in 
running  cai"s  so  close  together  is  for  jury;  Buehner  Chair  Co.  v.  Feulner, 
164  Ind.  373,  73  N.  E.  817,  holding  question  of  contributory  negligence 
in  action  for  injuries  to  servant  is  for  jury;  Pittsburgh  etc.  Ry.  Co. 
v.  Lynch,  43  Ind.  App.  186,  87  N.  E.  43,  holding  question  whether  one 
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injured  at  railroad  crossing  used  ordinaxy  prudence  one  for  juiy; 
Indianapolis  St.  Ry.  Co.  v.  O'Donnell,  35  Ind.  App.  316,  73  N.  £.  164, 
mpplying  rule  where  plaintiff  injured  while  crossing  street-car  tracks; 
Chicago  etc.  R.  R.  Co.  v.  Martin,  31  Ind.  App.  316,  65  N.  E.  594,  apply- 
ing principle  in  action  against  railroad  to  recover  for  death  of  employee 
of  stone  company  while  engaged  in  dressing  stone  on  car;  Kemp  v. 
Chicago  etc.  Ry.  Co.,  91  Kan.  485,  138  Pac.  573,  624,  where  injured 
person  was  heating  his  way;  Johnson  v.  Chicago  etc.  R.  Co.,  80  Kan. 
459,  460,  103  Pac.  91,  92,  holding  whether  deceased  was  negligent  in  not 
looking  for  approaching  train  was  question  for  jury ;  Schehen  v.  George 
Wiedeman  Brewing  Co.,  161  Ky.  417,  170  S.  W.  949,  refusing  to  hold 
brewing  company  liable  for  injuries  sustained  due  to  ice  on  floor,  where 
shown  ice  never  formed  there  before;  Dailey  v.  South  Covington  etc. 
8t.  Ry.  Co.,  158  Ky.  67,  164  S.  W.  362,  holding  railroad  liable  where  it 
causes  passenger  to  jump  or  be  carried  beyond  destination;  Standard 
Oil  Co.  v.  Eilen,  110  Ky.  215,  61  S.  W.  9,  holding  question  of  contribu- 
tory negligence  for  jury  where  employee,  unskilled  in  handling  ma« 
chinery,  had  fingers  crushed  in  attempting  to  undog  spout  in  corn-grind- 
ing machine;  Louisville  etc.  R.  R.  Co.  v.  Eakin's  Admr.,  103  Ky.  473, 
45  S.  W.  530,  applying  rule  in  action  by  passenger  against  railroad 
where  train  started  before  passenger  could  alight ;  Whiteaker  v.  Chicago 
etc.  R.  Co.,  252  Mo.  453,  160  S.  W.  1012,  holding  railroad  liable  for 
failure  to  sound  whistle  after  seeing  person  at  crossing;  Capp  v.  St. 
Louis,  251  Mo.  355,  360,  Ann.  Gas.  19160,  245,  46  L.  R.  A.  (N.  S.)  781, 
158  S.  W.  618,  623,  where  question  was  as  to  negligence  of  city  in  allow- 
ing pool  to  remain  in  public  street;  Simpson  v.  Witte  Iron  Works  Co., 
249  Mo.  408,  155  S.  W.  819,  holding  notice  by  factory  inspector  as  to 
defective  belting  is  necessary  before  employer  can  be  deemed  guilty  of 
negligence ;  O'Hara  v.  Laclede  Gaslight  Co.,  244  Mo.  404,  148  S.  W.  887, 
holding  gas  company  not  liable  for  contractor's  negligent  piling  of  pipe 
on  street ;  Marcheck  v.  Klute,  133  Mo.  App.  291,  113  S.  W.  658,  holding 
question  as  to  dangerous  position  of  hay  chute  near  stair  was  for  jury; 
Zitnik  V.  Union  Pac.  R.  Co.,  91  Neb.  689,  136  N.  W.  995,  refusing  to 
hold  railroad  company  for  running  down  switchman;  Plainview  v.  Men- 
delson,  65  Neb.  90,  90  N.  W.  957,  upholding  submission  of  question 
of  negligence  in  construction  of  sidewalk;  Raines  v.  Southern  Ry.  Co., 
169  N.  C.  192,  85  S.  E.  296,  holding  contributory  negligence  not  attrib- 
utable to  man  sleeping  on  track  where  shown  engineer  had  time  to  stop 
train ;  Pyke  v.  City  of  Jamestown,  15  N.  D.  169, 107  N.  W.  363,  applying 
rale  in  action  against  city  for  damages  for  injuries  sustained  through 
fall  caused  by  defective  sidewalk;  Coalgate  Co.  v.  Hurst,  25  Okl.  595, 
107  Pac.  660,  holding  question  as  to  negligence  in  failing  to  adjust 
fan  in  mine  was  one  for  jury;  Missouri  etc.  Ry.  Co.  v.  Shepherd,  20 


17  Wall.  667-665        NOTES  ON  U.  S.  REPORTS.  180 

Okl.  63i;  95  Pac.  245,  and  Harris  v.  Missouri  etc.  Ry.  Co.,  24  Okl.  346, 
24  L.  R.  A.  (N.  S.)  868,  103  Pac.  760,  both  reversing  case  for  not  sub- 
mitting question  of  negligence  to  jury;  Neeley  v.  Soathwestem  etc.  Oil 
Co.,  13  Okl.  371,  65  L.  R.  A.  146,  75  Pac.  542,  applying  rule  in  action 
against  master  for  personal  injuries  sustained  by  servant;  Shob^rt  v. 
May,  40  Or.  72,  66  Pac.  468,  holding  direction  of  verdict  in  action  for 
personal  injuries  is  erroneous  under  constitutional  provision  guarantee- 
ing right  to  jury  trial  in  civil  cases,  where  defendant's  negligence  is  to 
be  determined;  Edwards  v.  Chicago  etc.  Ry.  Co.,  21  S.  D.  507,  508,  110 
N.  W.  833,  holding  question  of  contributory  negligence  of  boy  walking 
on  railroad  track  one  for  jury;  Eaton  v.  Moore,  111  Va.  401,  69  S.  E. 
326,  holding  engineer  cannot  recover  for  injury  resulting  from  his  viola, 
tion  of  rule ;  Mischke  v.  Seattle  26  Wash.  627,  67  Pac.  361,  holding  con- 
tributory negligence  is  for  jury  where  pedestrian  carrying  umbrella  in 
front  of  him  as  protection  from  storm  sustains  injuries  by  falling  over 
doors  of  open  hatchway  in  sidewalk;  Hayes  v.  Michigan  Central  R.  R., 
Ill  U.  S.  242,  28  L.  Ed.  415,  4  Sup.  Ct.  375,  reversing  nonsuit  in  action 
against  railroad  for  injury  of  child ;  Leather  Mf rs.  Bank  v.  Morgan,  117 
U.  S.  122,  29  L.  Ed.  821,  6  Sup.  Ct.  669,  reversing  judgment  where  ques- 
tion of  negligence  in  paying  raised  checks  were  withdrawn  from  jury; 
Washington  etc.  R.  R.  Co.  v.  McDade,  135  U.  S.  572,  84  L.  Ed.  241, 
10  Sup.  Ct.  1049,  applying  rule  to  contributory  negligence,  and  affirming 
award  of  damages  for  injuries;  Richmond  etc.  R.  R.  Co.  v.  Powers,  149 
U.  S.  45,  37  L.  Ed.  643,  13  Sup.  Ct.  749,  applying  rule  in  awarding 
damages  for  death  of  passenger;  Whitehouse  v.  Grand  Trunk  Ry.  Co., 
2  Hask.  197,  Fed.  Cas.  17,565,  awarding  damages  for  injury  to  person 
riding  on  locomotive;  United  States  v.  Babcock,  3  Dill.  580,  Fed.  Cas. 
14,486,  refusing  to  withdraw  case  from  jury,  in  prosecution  for  con- 
spiracy to  defraud  revenues;  Robostelli  v.  New  York  etc.  R.  R.  Co., 
33  Fed.  801,  Lusby  v.  Atchison  etc.  R.  R.  Co.,  41  Fed.  183,  and  Bron- 
son  V.  Oakes,  76  Fed.  738,  22  C.  C.  A.  520,  all  holding  railroad  liable 
for  death  or  injury  of  passenger;  Ross  v.  Texas  etc.  Ry.  Co.,  44  Fed. 
45,  46,  holding  railroad  liable  for  death  of  child;  Telander  v.  Sunlin, 
44  Fed.  568,  holding  master  liable  for  injury  to  servant  by  insufficient 
borrowed  tackle;  O'Neill  v.  Chicago  etc.  R.  R.  Co.,  1  McCrary,  507,  50 
Fed.  190,  reversing  judgment  for  partially  withdrawing  case  from  jury ; 
New  York  etc.  Steamship  Co.  v.  Anderson,  50  Fed.  465,  1  C.  C.  A.  529, 
holding  company  liable  for  injury  to  sailor,  through  negligence  of  winch- 
man;  Illinois  Cent.  R.  R.  Co.  v.  Foley,  53  Fed.  463,  3  C.  C.  A.  589, 
awarding  damages  for  death  of  drover,  falling  off  bridge  at  station; 
Gulf  etc.  R.  R.  Co.  v.  EUis,  54  Fed.  483,  4  C.  C.  A.  454,  Eddy  v.  Evans, 
68  Fed.  151,  7  C.  C.  A.  129,  Williams  v.  Northern  Pacific  R.  R.  Co.,  3 
Dak.  176,  14  N.  W.  99,  and  Bates  v.  Fremont  etc.  R.  R.  Co.,  4  S.  D.  400, 
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57  N.  W.  73,  all  holding  railroads  liable  for  killing  stock  on  the  track; 
New  Orleans  etc.  R.  R.  Co.  t.  Thomas,  60  Fed.  382,  9  C.  C.  A.  29,  hold- 
ing railroad  liable  for  iniary  of  drover  traveling  with  cattle;  Southern 
Pac.  Co.  ▼.  Burke,  60  Fed.  709,  9  C.  C.  A.  229,  holding  railroad  liable 
for  injury  to  brakeman  from  defective  couplings ;  Kansas  City  etc.  R.  R. 
Co.  V.  Kirksey,  60  Fed.  1002,  9  C.  C.  A.  321,  holding  raibroad  liable  for 
injury  to  switchman  riding  in  front  of  engine  derailed  by  sand ;  Western 
Union  Tel.  Co.  v.  Thorn,  64  Fed.  292,  12  C.  C.  A.  104,  holding  company 
liable  for  injury  to  boy  by  contact  with  broken  wire  crossed  with  elec- 
tric-light wire;  New  York  etc.  R.  R.  Co.  v.  Blessing,  67  Fed.  280,  14 
C.  C.  A.  394,  holding  railroad  liable  for  killing  of  person  at  crossing; 
Beatty  y.  Mutual  Reserve  Fund  Life  Assn.,  75  Fed.  68,  21  C.  C.  A.  227, 
holding  juiy  should  determine  whether  policy  was  forfeited  by  delay  in 
paying 'assessment;  Patton  v.  Southern  Ry.  Co.,  82  Fed.  984,  27  C.  C.  A. 
287,  holding  railroad  liable  for  injury  to  conductor  of  freight  train  by 
derailment;  Chicago  etc.  R.  R.  Co.  v.  Healy,  86  Fed.  249,  30  C.  C.  A. 
11,  awarding  damages  for  death  of  freight  conductor  by  collapse  of 
defective  bridge;  Smith  v.  Pittsburgh  et?.  Ry.  Co.,  90  Fed.  789,  790, 
holding  railroad  liable  for  injury  to  child  by  car  running  down  a  grade 
alone;  City  Council  of  Montgomery  v.  Wright,  72  Ala.  421,  47  Asl  Rep. 
422,  awarding  damages  for  injury  through  defective  sidewalk;  Johnson 
V.  Stewart,  62  Ark.  167,  34  S.  W.  890,  holding  street  railroad  not  liable 
for  killing  horse  insecurely  fastened;  McKeever  v.  Market  St.  R.  R. 
Co.,  59  Cal.  300,  holding  street  railroad  liable  for  death  of  wagon-driver 
by  collision;  Kansas  Pac.  Ry.  Co.  v.  Twombly,  3  Colo.  129,  Pittsburgh 
etc.  R.  R.  Co.  V.  Bennett,  9  Ind.  App.  114,  35  N.  E.  1041,  Louisville  etc. 
R.  R.  Co.  V.  Williams,  20  Ind.  App.  581,  51  N.  E.  130,  Baltimore  etc 
R.  R.  Co.  V.  Walbom,  127  Ind.  149,  26  N.  E.  209,  Kansas  Pac.  Ry.  Co.  v. 
Pointer,  14  Kan.  54,  66,  Chicago  etc.  R.  R.  Co.  v.  Kennedy,  2  Kan.  App. 
702, 43  Pac.  805,  O'Connor  v.  Boston  etc.  R.  R.  Co.,  135  Mass.  362,  Omaha 
etc.  R.  R.  Co.  V.  O'Donnell,  22  Neb.  480, 35  N.  W.  237,  Steele  v.  Northern 
Pacific  Ry.  Co.,  21  Wash.  287,  57  Pac.  823,  and  Kimball  v.  Friend,  95 
Va.  141,  27  S.  E.  904,  all  holding  railroads  liable  for  death  or  injury 
at  crossings;  Denver  v.  Soloman,  2  Colo.  App.  541,  31  Pac.  510,  award- 
ing damages  for  injury  by  excavation  in  sidewalk;  Pueblo  Electric  St. 
R.  R.  Co.  V.  Sherman,  25  Colo.  120,  71  Asl  St.  Bep.  118,  53  Pac.  324, 
refusing  recovery  for  injury  to  boy  alighting  from  moving  car;  Farreil 
V.  Waterbury  Horse  R.  R.  Co.,  60  Conn.  249,  256,  21  Atl.  677,  679,  re- 
fusing recovery^  for  injury  to  workman  in  sewer  trench  under  track ; 
Pekin  v.  McMahon,  154  111.  149,  46  Asl  St  Bep.  117,  27  L.  B.  A.  209, 
39  N.  E.  486,  and  awarding  damages  for  death  of  child  in  unguarded 
pool ;  Levey  v.  Bigelow,  6  Ind.  App.  693,  34  N.  E.  133,  refusing  recovery 
for  injury  to  boy  working  on  printing  press ;  Indiana  Pipe-line  etc.  Co.  v. 
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Neasbaum,  21  Ind.  App.  369,  52  N.  E.  474,  holding  employer  liable  for 
injury  to  servant  by  falling  into  unguarded  well ;  Ohio  etc.  R.  R.  Co.  v. 
CoUarn,  73  Ind.  269,  38  Am.  Bep.  135,  holding  railroad  liable  for  in- 
jury to  employee  through  negligence  of  fireman  running  engine;  Udell 
V.  Citizens'  Street  R.  R.  Co.,  152  Ind.  516,  71  Am.  St.  Rep.  353,  52  N.  E. 
802,  refusing  recovery  for  injury  to  boy  wrongfully  clinging  to  side  of 
car;  Kansas  Cent.  R.  R.  Co.  v.  Fitzsimmons,  22  Kan.  692,  31  Am.  Rep. 
206,  Atchison  &  N.  R.  R.  Co.  v.  Bailey,  11  Neb.  336,  9  N.  W.  51,  Evan- 
sich  V.  Gulf  etc.  R.  R.  Co.,  57  Tex.  129,  44  Am  Rep.  688,  Houston  etc. 
R.  R.  Co.  V.  Simpson,  60  Tex.  106,  and  Ilwaco  Ry.  &  Nav.  Co.  v.  Hed- 
rick,  1  Wash.  452,  22  Am  St.  Rep.  174,  25  Pac'.  337,  all  holding  railroads 
liable  for  injury  to  children  while  playing  on  turntables;  Dolfinger  v, 
Fishbaek,  12  Bush,  480,  applying  rule  in  action  for  damages  from  run- 
away horse  left  untied;  Larrabee  v.  Sewall,  66  Me.  381,  awarding  dam- 
ages for  negligent  collision  of  vehicles  on  highway;  Nugent  v.  Boston 
etc.  R.  R.  Co.,  80  Me.  70,  6  Am  St  Rep.  153,  12  Atl.  798,  awarding 
damages  to  brakeman  injured  through  negligent  construction  of  awning 
on  station-house;  American  ^tc.  Express  Co.  v.  Phillips,  29  Mich.  520, 
determining  freight  for  canning  live  pigeons  with  setoff  for  negligence; 
Craver  t.  Christian,  36  Minn.  418,  1  Am.  St.  Rep.  679.  31  N.  W.  460, 
awarding  damages  for  injury  to  workman  in  flour-mill ;  Stendal  v.  Boyd, 
67  Minn.  280,  69  N.  W.  899,  overruling  demurrer  to  complaint  to  recover 
for  injury  to  child  by  falling  into  unguarded  excavation;  Fuchs  v.  St. 
Louis,  133  Mo.  199,  34  L.  R.  A.  125,  34  S.  W.  514,  awarding  damages 
for  death  of  party  through  explosion  of  sewer;  Fink  v.  Missouri  Fur- 
nace Co.,  10  Mo.  App.  71,  awarding  damages  for  death  of  child  by  fall- 
ing into  unguarded  sandpit ;  Dunn  v.  Cass  Avenue  Ry.  Co.,  21  Mo.  App. 
200,  applying  rule  in  action  for  injury  to  boy  run  over  by  street-car; 
Lincoln  v.  Gillilan,  18  Neb.  116,  24  N.  W.  444,  awarding  damages  for 
injury  to  party  by  horse  stumbling  on  defective  street;  Johnson  v. 
Missouri  Pacific  R.  R.  Co.,  18  Neb.  698,  26  N.  W.  349,  applying  rule  in 
action  to  recover  for  death  of  railroad  section-hand ;  Omaha  v.  Ayer,  32 
Neb.  387,  49  N.  W.  448,  awarding  damages  for  injury  by  driving  into 
obstruction  on  street;  Stephens  v.  Omaha  etc.  R.  R.  Co.,  41  Neb.  174, 
69  N.  W.  559,  refusing  recovery  for  injury  in  runaway  caused  by  noise 
of  railroad ;  Solen  v.  Virginia  etc.  R.  R.  Co.,  13  Nev.  129,  awarding  dam- 
ages for  injury  to  person  walking  on  track  in  city  during  snow  storm ; 
Stark  V.  Lancaster,  57  N.  H.  94, ,  applying  rule  in  action  for  damages 
resulting  from  defective  condition  of  .highway;  Moebus  v.  Becker,  46 
N.  J.  L.  44,  refusing  recovery  for  injury  by  accidental  discharge  of  de- 
fendant's gun  while  hunting;  Walsh  v.  Oregon  Ry.  ft  Nav.  Co.,  10  Or. 
269,  reversing  nonsuit  in  action  by  brakeman  for  injury  received  by 
striking  water-tank  alongside  track;  Peabody  v.  Oregon  Ry.  ft  Nav.  Co., 
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21  Or.  136, 12  L.  R.  A.  830,  26  Pac.  1058,  refusing  recoveiy  for  expulsion 
from  train  of  passenger  not  having  proper  ticket;  Knight  v.  Towles,  6 
S.  D.  579,  62  N.  W.  965,  applying  rule  in  action  to  recover  for  n^ligent 
brush  fire ;  Davis  v.  Utah  Southern  R.  R.  Co.,  3  Utah,  225,  2  Pac.  524, 
applying  rule  in  action  for  damage  by  fire  communicated  from  locomo- 
tive; Cunningham  v.  Union  Pacific  Ry.  Co.,  4  Utah,  215,  7  Pac.  799,  and 
Reddon  v.  Union  Pac.  Ry.,  5  Utah,  355,  15  Pac.  266,  awarding  damages 
for  injury  to  miner  by  fall  of  coal;  Carrington  v.  Ficklin,  32  Gratt. 
677,  applying  rule  in  action  on  bill  of  exchange;  McQuillan  t.  Seattle, 
10  Wash.  465,  45  Am.  St.  Rep.  801,  38  Pac.  1120,  and  Smith  v.  Spokane, 
16  Wash.  408,  47  Pac.  889,  both  holding  contributoiy  negligence  should 
be  left  to  jury  in  action  to  recover  for  injury  caused  by  defective  side- 
walk ;  Baltimore  etc.  R.  R.  Co.  v.  McKenzie,  81  Va.  82,  holding  instruc- 
tion that  if  defendant  knew  rock  was  dangerous,  failure  to  remove  it 
was  negligence,  proper;  Gerity  v.  Haley,  29  W.  Va.  108,  11  S.  E.  905, 
applying  rule  in  action  for  injury  sustained  while  di^ng  in  soil ;  Union 
Pacific  Ry.  Co.  v.  Gilland,  4  Wyo.  407,  34  Pac.  957,  applying  rule  in 
action  against  railroad  for  damage  caused  by  fire;  dissenting  opinion  in 
Finalyson  v.  Utica  Mining  etc.  Co.,  67  Fed.  521, 14  C.  C.  A.  492,  majority 
holding  company  not  liable  for  death  of  miner  by  fall  of  earth?  dissent- 
ing opinion  in  St.  Louis  etc.  R.  R.  Co.  v.  Whittle,  74  Fed.  310,  20 
C.  C.  A.  196,  majority  holding  railroad  not  liable  for  train  backing 
down  on  person  waiting  at  station  on  a  dark  night;  dissenting  opinion 
in  Myers  v.  Chicago  etc.  R.  R.  Co.,  95  Fed.  414,  37  C.  C.  A.  137,  majority 
refusing  recovery  for  death  of  brakeman  knocked  from  train  while  pass- 
ing under  bridge ;  dissenting  opinio^  in  Kennedy  v.  Denver  etc.  Ry.  Co., 
10  Colo.  500,  16  Pac.  214,  majority  refusing  recovery  for  injury  of  per- 
son walking  on  track;  dissenting  opinion  in  Grows  v.  Maine  Central 
R.  R.  Co.,  67  Me.  108,  majority  determining  contributory  negligence  as 
matter  of  law  and  refusing  recovery  for  injury  at  crossing;  dissenting 
opinion  in  Lincoln  v.  Walker,  18  Neb.  275,  25  N.  W:  76,  majority  award- 
ing damages  for  injury  to  person  falling  into  excavation  in  street;  dis- 
senting opinion  in  Nicholas  v.  Peck,  21  R.  I.  408,  43  Atl.  1040,  majority 
refusing  recovery  for  injury  caused  by  defective  sidewalk;  Clough  v. 
Clough,  10  Colo.  App.  443,  51  Pac.  517,  and  Talty  v.  City  of  Atlantic, 
92  Iowa,  142, 143,  60  N.  W.  519,  both  holding  city  not  liable  for  death  of 
children  playing  in  sandpit. 

Child  Biz  yean  old,  helnff  injured  while  playing  on  a  tnmtable,  wlii<A 
was  not  locked,  railroad  was  held  liable. 

Approved  in  Chicago  etc.  R.  Co.  v.  Krayenbuhl,  65  Neb.  900,  59 
L.  B.  A.  920,  91  N.  W.  881,  following  rule ;  Chesko  v.  Delaware  &  Hud- 
son Co.,  218  Fed.  806,  134  C.  C.  A.  492,  holding  railroad  liable  for  leav- 
ing door  of  machine-shop  open;  Shellaberger  t.  Fisher,  143  Fed.  939, 
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5  L.  R.  A.  (N.  S.)  250,  75  C.  C.  A.  9,  holding  owner  of  apartment  boild- 
ing  liable  for  injuries  to  child  of  five,  caused  by  operation  of  automatic 
passenger  elevator;  Denver  City  Tramway  Co.  v.  Nicholas,  35  Colo.  470, 
84  Pac.  816,  holding  railroad  liable  where  it  left  empty  cars  unguarded; 
York  V.  Pacific  etc.  Ry.  Co.,  8  Idaho,  585,  69  Pac.  1045,  upholding  ver- 
dict for  plaintiff  in  action  for  death  of  child  of  four  years  while  play- 
ing on  turntable ;  Chicago  etc.  R.  Co.  v.  Fox,  38  Ind.  App.  275,  70  N.  E. 
84,  upholding  judgment  against  railroad  for  injury  to  child  occurring 
on  turntable;  Eddington  v.  Burlington  etc.  Ry.  Co.,  116  Iowa,  414,  428, 
430,  431,  434,  436,  90  N.  W.  96,  102,  103,  104,  following  rule,  though 
playmates  unfastened  and  operated  turntable ;  Brown  v.  Chesapeake  etc. 
Ry."^  Co.,  135  Ky.  804,  809,  25  L.  R.  A.  (N.  S.)  717,  123  S.  W.  300,  301, 
applying  rule  where  child  injured  while  playing  on  turntable;  Lopes  v. 
Sahuque,  114  La.  1012,  38  South.  813,  holding  where  child  injured  while 
playing  on  defendant's  cart  left  in  street,  there  can  be  no  recovexy; 
Martin  v.  Northern  Pacific  Ry.  Co.,  51  Mont.  40,  149  Pac.  91,  holding 
empty  car  in  defendant's  railroad  yard  was  attractive  nuisance  so  as  to 
allow  recoveiy  for  not  guarding  same ;  Berry  v.  St.  Louis  etc.  R.  Co.,  214 
Mo.  605,  114  S.  W.  31,  upholding  judgment  against  railroad  for  failing 
to  keep  turntable  locked ;  Greer  v.  Damascus  Lumber  Co.,  161  N.  C.  147, 
76  S.  E.  726,  holding  railroad  guilty  of  negligence  in  allowing  child  to 
ride  on  tail-board  of  engine ;  Franks  v.  Southern  Cotton  Oil  Co.,  78  S.  C. 
13,  12  L.  B.  A.  (N.  S.)  468,  58  S.  E.  960,  holding  defendant  Uable  for 
leaving  reservoir  unguarded;  Doyle  v.  City  of  Chattanooga,  128  Tenn. 
442,  Ann.  Gm.  19160,  283, 161  S.  W.  999,  4  N.  C.  C.  A.  176,  holding  city 
negligent  in  maintaining  pond  on  pu]|^lic  street ;  East  Tennessee  etc.  R.  R. 
V.  Cargille,  105  Tenn.  631,  59  S.  W.  142,  holding  railroad  liable  for  in- 
juries to  child  where  it  leaves  turntable  unsecured  so  that  children  may 
put  it  in  motion;  Olson  v.  Gill  Home  Investment  Co.,  58  Wash.  156, 
27  L.  B.  A.  (N.  S.)  884,  108  Pac.  142,  holding  defendant  negligent  in 
leaving  dynamite  in-  unlocked  storehouse;  dissenting  opinion  in  Ryan 
V.  Towar,  128  Mich.  481,  483,  484,  485,  92  Am.  St.  Rep.  496,  87  N.  W. 
850,  851,  852,  majority  holding  company  not  liable  for  injuries  to  child 
where  it  owned  unused  pump-house  containing  small  overshot  water- 
wheel,  and  plaintiff  was  injured  in  rescuing  sister,  who  was  caught  in 
wheel  while  playing;  Union  Pacific  Ry.  Co.  v.  McDonald,  152  U.  S.  279, 
98  L.  Ed«  442,  14  Sup.  Ct.  625,  holding  railroad  liable  for  injury  to  boy 
falling  into  hot  slack  alongside  track;  Clark  v.  Canadian  Pac.  Ry.  Co., 
69  Fed.  545,  holding  railroad  liable  for  injuiy  to  person  at  crossing; 
Illinois  Cent.  R.  R.  Co.  v.  Jones,  95  Fed.  375,  37  C.  C.  A.  106,  awarding 
damages  for  injury  to  boy  driving  across  tracks;  Barrett  v.  Southern 
Pacific  Co.,  91  Cal.  303,  26  Am.  St.  R^p.  189,  27  Pac.  667,  Kansas  Cent. 
R.  R.  Co.  v.  Fitzsimmons,  22  Kan.  691,  SI  Asl  R^p.  205,  and  Evansich 


185  SIOUX  CITY  ETC.  R.  R.  CO.  v.  STOUT.    17  Wall.  657-666 

▼.  Gulf  etc.  R.  R.  Co.,  57  Tex.  126,  all  applying  rule;  Hansen  v.  South- 
ern Pacific  Co.,  105  Cal.  386,  38  Pac.  959,  awarding  damages  to  child 
whose  foot  was  caught  in  defective  cattle-guard  and  run  over;  Pekin  v. 
McMahon,  154  111.  149,  46  An.  St.  R^p.  117,  27  L.  R.  A,  209,  39  N.  E. 
486,  awarding  damages  for  death  of  child  in  unguarded  pool;  Bransom 
▼.  Labrot,  81  Ky.  644,  60  Am.  R«p.  197,  awarding  damages  for  death  of 
child  playing  on  lumber  pile  in  unf  enced  lot ;  Powers  v.  Harlow,  53  Mich. 
515,  61  Am.  Rep.  160,  19  N.  W.  260,  awarding  damages  for  injury  to 
boy  playing  with  dynamite  left  unguarded;  Fink  v.  Missouri  Furnace 
Co.,  10  Mo.  App.  67,  awarding  damages  for  death  of  child  falling  into 
unguarded  sandpit ;  Harriman  v.  Pittsburg  etc.  Ry.  Co.,  45  Ohio  St.  29, 
4  Am.  St  Rep.  617,  12  N.  E.  458,  awarding  damages  for  injury  to  child 
through  explosion  of  signal  torpedo  left  on  track;  Crogan  v.  Schiele,  53 
Conn.  206,  66  Am.  Rep.  99,  1  Atl.  907,  holding  owner  of  building  liable 
to  person  falling  into  excavation,  running  around  it;  Indianapolis  etc. 
R.  R.  Co.  V.  Pitzer,  109  Ind.  183,  68  Am.  Rep.  889,  6  N.  E.  312,  holding 
railroad  liable  for  death  of  child  on  track ;  Hansen  v.  State  Bank  Build- 
ing Co.,  100  Iowa,  676,  69  N.  W.  1022,  refusing  recovery  for  injury  to 
boy  wrongfully  using  elevator;  Nelson  v.  Crescent  City  R.  R.  Co.,  49 
La.  Ann.  501,  21  South.  639,  awarding  damages  for  injury  to  child  run 
over  by  electric  street-car;  Stucke  v.  Orleans  R.  R.  Co.,  50  La.  Ann.  205, 
23  South.  354,  awarding  damages  to  conductor  negligently  injured  while 
working  under  car;  Ghiy  v.  Essex  Elec.  St.  R.  R.  Co.,  159  Mass.  242,  38 
Am.  St.  Rep.  419,  21  L.  R.  A.  449,  34  N.  E.  187,  and  Kaumeier  v.  City 
Electric  Ry.  Co.,  116  Mich.  310,  311,  312,  40  L.  R.  A.  387,  74  N.  E.  483, 
refusing  recovery  for  injury  to  child  playing  on  unguarded  car  standing 
on  street;  Missouri  etc.  R.  R.  Co.  v.  Dobbins  (Tex.  Civ.  App.),  40  S.  W. 
863,  refusing  recovery  for  drowning  of  child  in  trench  dug  alongside 
track  (affirming  91  Tex.  63,  64,  66  Am.  St.  Rep.  869,  860,  41  S.  W.  63) ; 
Clark  V.  Richmond,  83  Va.  359,  6  Am.  St.  Rep.  284,  5  S.  E.  371,  refusing 
recovery  for  injury  to  child  by  falling  into  unguarded  excavation  oif 
the  highway;  Klix  v.  Nieman,  68  Wis.  276,  60  Am.  Rep.  867,  32  N.  W. 
225,  refusing  recovery  for  drowning  of  boy  while  playing  about  a  pond 
in  an  unf  enced  lot;  Conroy  v.  Chicago  etc.  R.  R.  Co.,  96  Wis.  256,  88 
L.  R.  A.  428,  70  N.  W.  490,  refusing  recovery  for  injury  by  oil  explo- 
sion to  passenger,  who  left  the  train  to  watch  the  fire,  on  the  track. 

Distinguished  in  BarnhiU's  Admr.  v.  Mt.  Morgan  Coal  Co.,  215  Fed. 
609,  refusing  to  hold  railroad  for  death  of  child  injured  while  playing 
on  empty  cars  on  sidetrack;  McCabe  v.  American  Woolen  Co.,  124  Fed. 
285,  286,  287,  holding  maintenance  of  unguarded  canal,  having  precipit- 
ous banks,  through  town,  to  conduct  water  to  defendants'  mills,  not  such 
negligence  as  to  sustain  recovery  for  drowning  of  five  year  old  child; 
Smith  V.  Hopkins,  120  Fed.  924,  57  C.  C.  A.  193,  holdii^  railroad  not 
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liable  for  injuries  to  boy  who  on  way  to  railroad's  pleasure  ground  goes 
on  right  of  way  to  pile  of  railroad  ties  which  fell;  Thompson  v.  Alex- 
ander City  Cotton  Mills  Co.,  190  Ala.  189,  190,  67  South.  409,  holding 
drain  for  disposing  of  water  of  mill  not  attractive  nuisance,  where  ob- 
scured by  briars  and  brush;  Sweeden  v.  Atkinson  Improvement  Co.,  93 
Ark.  406,  27  L.  B.  A.  (N.  S.)  124,  125  S.  W.  442,  holding  elevator  not 
attractive  instrumentality  so  as  to  render  defendant  liable;  Seymour  v. 
Union  Stockyards  Co.,  224  111.  585,  79  N.  E.  951,  where  child  attracted 
to  right  of  way  by  clay  piled  along  tracks,  and  while  playing  there  was 
attracted  to  passing  train  and  began  playing  alongside  of  cars,  railroad 
not  liable  for  injuries ;  Hight  v.  American  Bakery  Co.,  168  Mo.  App.  451, 
151  S.  W.  781,  holding  party  distributing  toys  from  wagon  not  within 
doctrine  of  turntable  cases ;  Kramer  v.  Southern  Ry.  Co.,  127  N.  C.  330, 
3f  S.  E.  469,  upholding  instruction  in  action  against  railroad  for  in* 
juries  sustained  by  boy  while  playing  on  ties  piled  in  street  that  rail- 
road not  liable  unless  it  knew  that  boys  were  in  habit  of  plnying  on  ties; 
Lake  Shore  etc.  Ry.  Co.  v.  Liidtke,  69  Ohio  St.  399,  69  N.  E.  657,  hold- 
ing  fence,  required  by  Rev.  Stats.  1892,  §  3324,  is  one  sufficient  to  turn 
stock,  and  said  section  does  not  require  railroad  to  fence  against  per- 
sons ;  Ann  Arbor  R.  R.  Co.  v.  Kinz,  68  Ohio  St.  226,  67  N.  E.  483,  hold- 
ing owner  of  lot  which  has  been  graded,  leaving  bank  on  one  side,  to 
which  premises  adults  suffered  to  resort  for  baseball,  which  attracts  boys, 
is  not  liable  for  injuries  to  boys  caused  by  caving  of  bank,  where  its 
condition  does  not  indicate  reasonable  probability  of  such-  result ;  Riggle 
v.  Lens,  71  Or.  126,  127,  131,  Ann.  Gas.  19160,  1083,  L.  R.  A.  1916A, 
150,  142  Pac.  346,  347,  holding  owner  of  mill-race  not  g^lty  of  negli- 
gence in  not  guarding  same  from  children;  Thompson  v.  Baltimore  etc. 
R.  Co.,  218  Pa.  449,  455,  458,  459,  120  Am.  St.  Bep.  897,  11  Ann.  Gas. 
894,  19  L.  R.  A.  (N.  S.)  1162,  67  Atl.  772,  773,  774,  holding  raikoad  not 
bound  to  guard  turntable  from  children ;  Paoling  v.  McKendall,  24  R.  I. 
437,  440,  441,  53  Atl.  270,  271,  holding  where  occupier  of  premises  on 
which  children  are  accustomed  to  play  set  fire  thereon,  and  infant  was 
attracted  thereby  and  burned,  occupier  not  liable,  though  he  had  not 
taken  steps  to  keep  children  away;  Foster-Herbert  Stone  Co.  v.  Pugh, 
115  Tenn.  698,  91  S.  W.  202,  stone  truck  with  bed  below  axle  is  not 
peculiarly  attractive  to  children  so  to  require  owner  to  exercise  greater 
care  in  its  use  than  employment  of  careful  driver;  Charvoz  v.  Salt  Lake 
City,  42  Utah,  464,  46  L.  B.  A.  (N.  S.)  662,  131  Pac.  905,  refusing  to 
consider  ditch  maintained  by  city  a  thing  attractive  to  children;  Uther- 
mohlen  v.  Bo^'s  Run  Min.  etc.  Co.,  50  W.  Va.  461,  466,  467,  468,  40 
S.  E.  412,  414,  4l5,  discussing  turntable  cases  and  holdii^f  one  oper- 
ating mine  on  own  land  and  using  cable,  running  on  pulleys,  to  haul 
cars  from  his  mine,  not  liable  for  injuries  to  trespassing  child  by 
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son  of  such  cable;  Bottum's  Admr.  v.  Hawks,  84  Vt.  374,  378,  380,  AnxL 
Oas.  1913A,  1025,  35  L.  B.  A.  (N.  8.)  440,  79  Ail.  860,  862,  3  N.  C.  C.  A. 
198,  200,  203,  holding  owner  of  open  bulkhead  not  bound  to  guard  it 
from  children;  Bamhart  v.  Chicago  etc.  Ry.  Co.,  89  Wash.  306,  154  Pac. 
442,  holding  pond  on  right  of  way  not  attractive  nuisance  so  as  to  war- 
rant recovery  for  drowning  of  child;  Jefferson  v.  Birmingham  R.  R. 
Co.,  116  Ala.  300,  67  Am.  St.  Bop.  117,  38  L.  B.  A.  459,  22  South.  548, 
Catlett  V.  St.  Louis  etc.  Ry.  Co.,  57  Ark.  465,  38  Am.  St.  Bep.  255,  21 
S.  W.  1062,  Bamez  v.  Hannibal  etc.  R.  R.  Co.,  126  Mo.  385,  26  L.  B.  A. 
851,  28  S.  W.  1071,  and  Bishop  v.  Union  R.  R.  Co.,  14  R.  I.  319,  51  Am. 
Bep.  389,  all  holding  street  and  steam  railroads  not  liable  for  injury  to 
children  stealing  rides ;  Thomas  v.  Chicago  etc.  R.  R.  Co.,  93  Iowa,  257, 
61  N.  W.  970,  reversing  judgment  awarding  damages  for  injury  to  child 
playing  on  track;  Chicago  etc.  R.  R.  Co.  v.  Bockoven,  53  Elan.  287,  36 
Pac.  323,  refusing  recoveiy  for  injury  to  child  playing  on  inside  gate 
of  stockyards ;  Mergenthaler  v.  Kirby,  79  Md.  186,  47  Am.  St.  Bep.  374, 
28  Atl.  1067,  refusing  recovery  for  injury  to  boy  on  factory  grounds  for 
purpose  of  stealing;  Witte  v.  Stifel,  126  Mo.  302,  47  Am.  St.  Bop.  671, 
28  S.  W.  893,  refusing  recovery  for  injury  to  boy  playing  in  unfinished 
building;  McAlpin  v.  Powell,  70  N.  Y.  134,  26  Am.  Bep.  560,  refusing 
recoveiy  for  death  of  child  playing  on  defective  fire-escape;  O'Leary  v. 
Brooks  Elevator  Co.,  7  N.  D.  560,  41  L.  B.  A.  679,  75  N.  W.  920,  refusing 
recovery  for  injury  to  boy  caught  in  shaft  of  grain  elevator;  Missouri 
etc.  R.  R.  Co.  V.  Edwards,  90  Tex.  70,  32  L.  B.  A.  827,  36  S.  W.  432,  re- 
fusing recovery  for  injury  to  child  playing  in  railroad-yard  on  pile  of 
bridge  ties;  Robinson  v.  Oregon  etc.  R.  R.  Co.,  7  Utah,  496,  IS  L.  B.  A. 
767,  27  Pac.  690,  refusing  recovery  for  death  of  boy  while  playing  on 
handcar  left  standing  on  track ;  George  v.  Los  Angeles  Ry.  Co.,  126  Cal. 
364,  58  Pac.  822,  denying  recovery  by  boy  injured  by  street-car  left 
standing  on  track  and  set  in  motion  by  his  companions. 

Disapproved  in  Conrad  v.  Baltimore  etc.  R.  Co.,  64  W.  Va.  177,  180, 
16  L.  B.  A.  (N.  S.)  1129,  61  S.  E.  45,  46,  and  Wheeling  etc.  R.  Co.  v. 
Harvey,  77  Ohio  St.  240,  243,  246,  248,  249,  251,  122  Am.  St.  Bop.  503, 
11  Ann.  Oas.  981,  83  N.  E.  68,  69,  70,  71,  both  refusing  to  hold  railroad 
where  child  came  on  premises  uninvited;  Ryan  v.  Towar,  128  Mich.  467, 
468,  469,  470,  471,  472,  474,  475,  477,  478,  480,  87  N.  W.  645,  646,  647, 
648,  649,  650,  92  Am.  St.  B^.  483,  485,  486,  487,  488,  489,  490,  491,  492, 
493,  494,  holding  company  not  liable  for  injuries  to  child  where  it  owned 
unused  pump-house,  containing  small  overshot  water-wheel,  and  plain- 
tiff was  injured  in  rescuing  sister,  who  was  caught  in  wheel  while  play- 
ing; Daniels  v.  New  York  etc.  R.  R.  Co.,  154  Mass.  351,  353,  26  Am.  St 
Bep.  254,  257,  13  L.  B.  A.  249,  28  N.  E.  284,  Frost  v.  Eastern  R.  R.  Co., 
64  N.  H.  222,  10  Am.  St.  Bep.  398,  9  Atl.  791,  Turess  v.  New  York  etc. 
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R.  R.  Co.,  61  N.  J.  L.  316,  40  Atl.  614,  and  Delaware  etc.  R.  R.  Co.  ▼. 
Reich,  61  N.  J.  L.  638,  639,  643,  644,  68  Am.  St.  Bep.  728,  729,  732,  733, 
41  L.  B.  A.  833,  835,  40  Atl.  683,  685,  Walsh  v.  Fitchbrurg  etc.  R.  R.,  145 
N.  Y.  307,  308,  312,  45  Asxl  St.  Bep.  618,  619,  623,  27  L.  B.  A.  726,  728, 
39  N.  E.  1070,  1072,  all  holding  railroads  not  liable  for  injnry  to  chil- 
dren playing  on  turntables,  although  unguarded  and  unlocked;  Ritz  v. 
Wheeling,  45  W.  Va.  269,  270,  271,  43  L.  B.  A.  152,  163,  31  S.  E.  996, 
997,  refusing  recovery  for  death  of  child  drowned  in  reservoir. 

Limited  in  DriscoU  v.  Clark,  32  Mont.  180,  181,  80  Pac.  2,  in  action 
for  injuries  to  child  while  playing  around  machinery,  allegation  that 
machinery  attracted  children  is  insufficient. 

Qualfied  in  Walker  v.  Potomac  etc.  R.  Co.,  105  Va.  228,  229,  53  S.  E. 
113,  114,  holding  railroad  maintaining  unfastened  turntable  on  premises 
about  fifty  feet  from  public  grounds  not  liable  for  injuries  to  trespassing 
child  of  twelve  years. 

Injuries  to  children  by  attractive  nuisances.    Notes,  81  Am.  B^. 
206,  207;  40  Am.  Bep.  668. 

Injuries  to  children  by  dangerous  attractive  premises.    Notes,  59 
Am.  Bep.  24,  26 ;  5  Ann.  Gas.  377. 

Jurisdictions  in  which  doctrine  of  turntable  cases  is  approved  or  dis- 
approved.   Note,  11  Ann.  Gas.  901,  903. 

Liability  of  railways  for  injuries  to  children  on  turntable.    Note, 
14  L.  B.  A.  782. 

Hot  water  or  ashes  as  "attractive  nuisance.''    Note,  S  L.  B.  A. 
(N.  S.)  149. 

Liability  for  injuiy  to  children  playing  on  turntable.    Note,  4 
L.  B.  A.  (N.  S.)  81. 

Attractive  nuisance.    Note,  19  L.  B.  A.  (N.  S.)  1100,  1117, 1129. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Bep.  835,  851. 

Imputing  negligence  of  parent  to  child.    Note,  57  Am.  Bep.  478. 

Liability  for  injuiy  due  to  n^lect  of  statutory  precautions.    Note, 
19  E.  B.  G.  54. 

Miscellaneous.  Cited  incidentally  in  Nugent  v.  Wann,  1  McCraiy, 
443. 

17  Wall  666-^2,  21  L.  Ed.  683,  THE  HMTLY  BOUDEB. 

One  advancing  money  in  foreign  port,  for  incidental  expenses  of  ressel, 
as  well  as  for  repairs  and  supplies,  is  entitled  to  lien  for  wbole  amount. 

Approved  in  The  Glide,  167  tJ.  S.  610,  42  L.  Ed.  297,  17  Sup.  Ct.  931, 
holding  enforcement  of  maritime  lien,  created  by  State  statutes,  for  re- 
pairs, etc.,  in  home  port,  is  exclusively  within  jurisdiction  of  United 
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Stotcs  courts ;  Porter  v.  The  Sea  Witch,  3  Woods,  76,  Fed.  Cas.  11,289, 
holding  claim  for  towage  has  a  lien  superior  to  claim  for  supplies  fur- 
nished on  previous  voyage;  Harney  v.  Wright,  5  Hughes,  485,  Fed.  Cas. 
6082a,  enforcing  maritime  lien  against  innocent  purchaser  of  vessel  for 
supplies  furnished  in  foreign  State;  The  Sarah  Harris,  7  Ben.  181,  Fed. 
Cas.  12,346,  applying  rule  although  owners  were  present  when  advances 
were  made ;  The  Tangier,  2  Low.  9,  Fed.  Cas.  13,744,  enforcing  lien  aris- 
ing from  payment  of  custom-house  charges  and  wages  of  crew;  The 
George  T.  Kemp,  2  Low.  483,  484,  Fed.  Cas.  5341,  enf orping  lien  for  ser- 
vices in  favor  of  stevedore;  The  Woodland,  14  Blatchf.  503,  Fed.  Cas. 
17,977,  holding  the  question  of  lien  on  British  vessel  for  repairs  in 
Danish  port  depends  on  English  law,  under  which  a  bottomry  bond  is 
necessary;  Roberts  v.  Bark  Windermere,  2  Fed.  727,  enforcing  lien  for 
services  in  removing  ballast  from  foreign  vessel ;  The  Canada,  7  Sawy. 
178,  7  Fed.  123,  124,  enforcing  lien  for  stevedore's  services  on  ship 
outside  her  home  State;  The  Guiding  Star,  9  Fed.  525,  applying  rule  in 
distributing  proceeds  after  sale  of  vessel;  The  Wivanhoe,  26  Fed.  928, 
enforcing  lien  under  contract  for  compressing  cargo  of  cotton  and  put- 
ting it  on  board;  The  Ellen  Holgate,  30  Fed.  127,  applying  rule  to  ad- 
vances of  money  to  pay  claims  of  materialmen;  The  Cumberland,  30 
Fed.  453,  refusing  lien  on  chartered  vessel  for  supplies  where  material- 
man had  knowledge  of  the  charter,  but  allowing  lien  for  supplies  fur- 
nished before  such  knowledge;  The  Dora,  34  Fed.  347,  ranking  lien  of 
ship's  foreign  agents  for  payment  of  general  average  arising  from  jetti- 
son of  cargo  above  bottomry  bonds  (34  Fed.  349,  affirmed  and  ranking 
lien  for  payment  of  mariner's  wages  above  bottomry  bonds) ;  The  Gil- 
bert Knapp,  37  Fed.  213,  refusing  lien  for  stevedore's  services  in  home 
port ;  The  Aina,  40  Fed.  270,  271,  applying  rule  to  cover  items  of  hospital 
charges,  surve3r8,  consulage,  custom-house  fees,  etc. ;  Moore  v.  The  Robil- 
ant,  42  Fed.  165,  enforcing  lien  for  supplies  furnished  by  charterers; 
The  Arctic,  75  Fed.  602,  enforcing  lien  for  money  advanced  to  pay 
mariner's  wages  in  home  port ;  The  Willamette  Valley,  76  Fed.  849,  hold- 
ing judgment  of  State  court  and  execution  creates  no  lien  on  surplus 
after  seizure  and  sale  of  vessel  by  Federal  court  under  maritime  liens. 
Distinguished  in  The  City  of  Salem,  12  Sawy.  471,  31  Fed.  617,  hold- 
ing bank  has  no  lien  on  vessel  where  owner  has  overdrawn  his  account 
in  paying  for  supplies;  The  Chilian,  58  Fed.  697,  holding  no  lien  on 
vessel  for  custom-house  fees  advanced  by  brokers  for  known  charterers. 

What  contracts  will  support  maritime  Hen.    Note,  70  L<  R.  A.  402, 

415. 
Right  to  maritime  lien  for  supplies.    Note,  24  E.  R.  0.  653. 

liarltime  lien  for  funds  advanced  to  a  vessel  In  a  foreign  port  is  not 
displaced  by  acceptance  of  drafts  from  captain  on  owners. 
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Approved  in  The  Sarah  Harris,  7  Ben.  181,  Fed.  Cas.  12,346,  applying 
rule,  although  owners  of  vessel  were  present  when  advances  were  made; 
The  Sarah  J.  Weed,  2  Low.  556,  Fed.  Cas.  12,360,  applying  rule  and 
enforcing  lien  for  repairs  and  supplies  furnished  in  outside  State;  The 
Woodland,  14  Blatchf .  503,  Fed.  Cas.  17,977,  holding  question  of  lien 
on  British  vessel  for  repairs  in  Danish  port  depends  on  English  law, 
under  which  a  bottomry  bond  is  necessary;  The  Napoleon,  7  Biss.  395, 
Fed.  Cas.  10,011,  enforcing  lien  after  transfer  of  note  given  for  pay- 
ment of  towage;  Southern  Bank  v.  The  Alex.  McNeil,  22  Fed.  Cas.  821^ 
applying  rule  and  enforcing  lien,  although  part  of  the  money  advanced 
was  used  to  pay  overdue  seamen's  wages;  The  Ellen  Holgate,  30  Fed. 
127,  enforcing  lien,  although  bill  of  sale,  absolute  on  its  face,  was  g^ven 
as  security ;  Moore  y.  The  Robilant,  42  Fed.  165,  appl3dng  rule,  and  en- 
forcing lien  for  supplies  furnished  by  charterers;  State  v.  Voorhies,  39 
La.  Ann.  502,  4  Am.  St  Rep.  276,  2  South.  39,  holding  State  court  has 
jurisdiction  to  enforce  statutozy  lien  against  vessel  for  penalty  incurred 
by  not  employing  a  pilot. 

Distinguished  in  The  Nebraska,  69  Fed.  1013,  17  C.  C.  A.  94,  holding 
lien  waived  by  accepting  notes  or  other  securities  extending  time  of 
payment  beyond  that  allowed  by  law  for  enforcement  of  lien. 

Payment  by  commercial  paper.    Note,  85  L.  R.  A.  (N.  8.)  94. 

I<aw  will  presume,  in  absence  of  direct  evidence,  tliat  a  bill  or  note  was 
only  received  as  conditional  payment  and  not  in  discharge  and  satisfaction 
of  sums  advanced. 

Approved  in  John  L.  Lawirence,  231  Fed.  512,  513,  holding  acceptance 
of  notes  for  supplies  furnished  steamer  does  not  destroy  lien;  Watts, 
Watts  &  Co.  V.  Unione  Austriaea  Di  Navigazione,  224  Fed.  191,  hold- 
ing neutral  country,  having  jurisdiction  of  subject  matter  of  suit  be- 
tween citizens  of  belligerent  nations,  may  use  discretion  in  enforcing 
obligation  on  note ;  A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gk>ld  Min. 
etc.  Co.,  173  Fed.  858,  35  L.  R.  A.  (N.  S.)  1.  97  C.  C.  A.  465,  holding 
there  must  be  strong  proof  to  rebut  presumption  that  note  was  given  in 
absolute  payment ;  The  Winnebago,  141  Fed.  951,  73  C.  C.  A.  295,  giving 
of  notes  by  owner  of  ship  under  construction  to  materialman  to  raise 
funds  does  not  deprive  latter  of  right  to.  lien. 

Distinguished  in  Cuddy  v.  Clement,  113  Fed.  457,  51  C.  C.  A.  288, 
arguendo. 

Where  advances  are  made  to  captain  of  vessel  in  foreign  port,  to  pay 
for  repairs  or  incidental  espensee,  presumption  of  law  is  that  they  are  made 
upon  credit  of  vessel,  as  well  as  upon  that  of  her  owners. 

Approved  in  The  Alaskan,  227  Fed.  595,  holding  uncontradicted  evi- 
dence of  repairer  that  he  did  work  on  credit  of  vessel  is  sufficient  to 
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eetablish  lien;  The  Cimbria,  214  Fed.  129,  holding  one  furnishing  money 
to  pay  maritime  liens  is  subrogated  to  right  of  lien;  The  Ha-Ha,  195 
Fed.  1014,  holding  person  furnishing  supplies  not  bound  to  ascertain  Au- 
thority of  one  ordering  same;  The  0.  H.  Vessels,  177  Fed.  591,  uphold- 
ing lien  on  vessel  for  repairs  done  in  foreign  port;  In  re  Alaska  Fish- 
ing &  Development  Co.,  167  Fed.  879,  imposing  lien  on  vessel  for  towing 
services  rendered  in  foreign  port ;  The  Vigilant,  151  Fed.  749,  81  C.  C.  A. 
371,  holding  under  Pennsylvania  statute,  this  presumption  must  be  re- 
butted by  strong  proof;  The  Worthington,  133  Fed.  725,  70  L.  R.  A.  853, 
66  C.  C.  A.  555,  one  loaning  funds  in  foreign  x>ort  to  owner  of  vessel 
to  be  used  in  loading  her  is  entitled  to  lien;  The  Surprise,  129  Fed.  875, 
64  C.  C.  A.  309,  though  vessel  navigated  by  charterer,  who  is  to  make 
all  disbursements  and  protect  vessel  from  liens,  one  furnishing  wharfage 
and  supplies  in  foreign  port  on  order  of  master  acquires  lien ;  The  Under- 
writer, 119  Fed.  751,  752,  holding  where  charter-party  provides  that 
charterer  shall  pay  for  all  coal  used  by  vessel,  master  employed  by  char- 
terer cannot  create  lien  on  vessel  for  coal  furnished  in  foreign  x>ort 
across  river  from  home  port;  The  Iris,  100  Fed.  106,  40  C.  C.  A.  301, 
holding  where  vessel  is  sold,  and  after  part  payment  of  purchase  price 
is  delivered  to  purchaser,  under  agreement  by  which  he  is  authorized  to 
make  repairs  at  own  expense,  he  is  equitable  owner  and  may  charge 
vessel  with  liens,  under  Miss.  Pub.  Stats.,  e.  192,  §  14,  which  gives  lien 
to  one  furnishing  labor  for  repair  of  vessel  on  contract  with  owner; 
Roberts  v.  Bark  Windermere,  2  Fed.  727,  enforcing  lien  for  services  in 
removing  ballast  from  foreign  vessel;  The  Comfort,  25  Fed.  159,  en- 
forcing lien  for  repairs  made  in  New  York  on  vessel  owned  by  nonresi- 
dent ;  Miller  v.  Palmer,  58  Md.  462,  enforcing  payment  of  bills  given  by 
captain  of  vessel  for  advances  made  for  repairs  and  supplies. 

Distinguished  in  The  Mary  Morgan,  28  Fed.  198,  holding  no  lien  on 
vessel  for  repairs  made  under  contract  with  the  owner,  and  note  given. 

FreBamption  tiiat  advances  in  a  foreign  port  were  made  on  credit  of 
TesMl  can  be  repelled  only  by  clear  and  satisfactory  proof. 

Approved  in  The  City  of  Camden,  147  Fed.  848,  one  lending  money 
on  credit  of  vessel  to  enable  owner  to  pay  ofE  liens  thereon  given  by 
State  law,  and  which  is  so  used,  acquires  lien  of  equal  standing  with 
those  discharged;  The  Alcalde,  132  Fed.  578,  where,  while  ship  at  port 
of  discharge,  receiver  appointed  in  suit  between  owners,  but  master  re- 
fused to  surrender  her  until  wages  paid,  and  then  he  drew  draft  and 
paid  himself  and  crew  and  left  ship,  lender  not  entitled  to  lien;  The 
Kate,  164  U.  S.  468,  41  L,  Ed.  517,  17  Sup.  Ct.  139,  holding  no  lien  on 
chartered  vessel  for  coal  furnished  charterers;  Berwind  v.  Schultz,  25 
Fed.  917,  holding  no  lien  where  master  of  vessel  had  funds  to  pay  for 
supplies,  which  materialman  should  reasonably  have  known. 
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Fluids  fnrnislied  to  a  cairtain  in  a  foreign  port  for  repairs,  sappUes  or 
incidental  expenses  have  priority  as  a  lien  upon  the  ressel  over  existing 
mortgages. 

Approved  in  The  J.  E.  Rumbell,  148  U.  S.  9,  87  L.  Ed.  846,  13  Sup. 
€t.  499,  applying  rale  to  lien  given  by  State  statute  for  repairs  and  sup- 
plies furnished  at  home  port;  Whittaker  v.  The  J.  A.  Travis,  29  Fed. 
€as.  1119,  applying  rule  to  lien  for  repairs  and  supplies  furnished  at 
home  port;  The  Guiding  Star,  9  Fed.  524,  applying  rule  in  distributing 
proceeds  after  sale  of  vessel. 

Distinguished  in  The  Kate  Hinchman,  7  Biss.  240,  Fed.  Gas.  7621, 
holding  duly  recorded  mortgage  on  vessel  payable  before  elaims  for  snp- 
plies  furnished  in  home  port. 

17  WaU.  672-680,  21  L.  Ed.  698,  MANHATTAN  LEFB  INS.  GO.  T.  FBAN- 
OISCO. 

Preliminary  proof  of  death  of  insured  being  received  1»7  company 
-without  exception,  as  to  form  or  Bnbstance,  the  question  of  sufficiency  is 
properly  left  to  Jury,  though  no  evidence  is  given  as  to  contents. 

Limited  in  Grotty  v.  Union  etc.  Ins.  Go.,  144  U.  S.  626,  86  L.  Ed.  569, 
12  Sup.  Gt.  750,  that  company  make  no  obligation  to  answer  on  prelim- 
inary proof  does  not  prevent  it  challenging  truth  thereof. 

"Where  preliminary  proof  to  company  shows  fact  of  insurance,  and 
death,  sufficiency  thereof  is  not  matter  of  law  for  the  court. 

Approved  in  Mutual  Life  Ins.  Go.  v.  Stibbe,  46  Md.  314,  statement  by. 
{Plaintiff  in  preliminary  proof  is  not  conclusive  against  her,  but  must  be 
taken  with  other  evidence;  Gushman  v.  United  States  Ins.  Go.,  70  N.  Y. 
80,  though  attending  physician  state  he  was  regular  physician,  the  fact 
may  be  shown  otherwise  by  plaintiif ;  Schwarzbach  v.  Ohio  Union,  25 
W.  Va.  643,  644,  proof  of  policy,  death,  preliminary  proof  without  ob- 
jection and  refusal  to  pay  makes  plaintiff's  case. 

Bale  of  court  that  instructions  must  be  asked  for  before  argument  is 
not  unreasonable,  and,  though  it  may  be  disregarded  in  discretion  of  courts 
neither  party  can  claim  to  do  so  as  a  matter  of  right. 

Approved  in  State  v.  Brache,  63  Wash.  400,  115  Pao.  855,  holding 
•court  did  not  err  in  refusing  instruction  after  dose^of  argument;  Saint 
Groix  Go.  v.  Pennington,  2  Dak.  481,  11  ^.  W.  504,  to  point  that  rule 
must  be  reasonable,  not  contrary  to  statute,  and  that  it  cannot  be  dis- 
pensed with  by  court ;  Sterling  Go.  v.  House,  25  W.  Va.  98,  holding  a  re- 
fusal to  depart  will  only  be  reviewed  under  peculiar  circumstances. 

Power  of  court  to  disregard  rules.    Note,  6  Ann.  Gas.  594. 

In  response  to  questions  on  application  in  regard  to  diseases,  substaa* 
tial  truth  Is  all  that  is  required,  and  slight  temporary  ailments  may  be 
Ignored. 
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Approved  in  Saigent  v.  Modem  Brotherliood#of  America,  148  Iowa, 
608, 127  N.  W.  55,  holding  failure  to  state  subjection  to  temporary  head- 
aches does  not  warrant  rescission;  Cady  v.  Fidelity  etc.  Co.,  134  Wis. 
333, 17  L.  R.  A,  (N.  S.)  260, 113  N.  W.  971,  holding  organic  stricture  not 
local  disease  so  as  to  be  stated  in  policy ;  Manufacturers'  etc.  Indemnity 
Co.  v.  Dorgan,  58  Fed.  952,  956,  22  L.  R.  A.  624,  627,  7  C.  C.  A.  581, 
anaemic  murmur  indicating  no  structural  defect  of  heart  is  not  "bodily 
or  mental  infirmity";  Schwartzbach  v.  Ohio  Union,  25  W.  Va.  660, 
whether  an  attack,  not  mentioned,  is  a  "disease  or  severe  sickness,"  is 
for  jury. 

AFPEMDIX,  17  WaU.  681-682. 

Referred  to  in  Stanley  y.  Schwalby,  162  U.  S.  280,  40  L.  Ed.  969»  16 
Snp,  Ct.  764. 
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18  Wan.  1-6,  21  Xi.  Ed.  864,  ALLEN  v.  FEBaXTSOK. 

PromlM  to  zovive  debt  dlBcharged  most  be  dear,  distinct  and  un- 
•qvlToeal. 

Ai^roved  in  Stem  v.  Bnuiner  Smith  ft  Co,,  225  HI.  436»  116  An.  St. 
Rap.  151,  80  N.  £.  310,  holding  promise  sufficient ;  Ghism  t.  Barnes,  104 
Ky.  317,  47  S.  W.  234,  holding  error  to  charge  that  plaintiff  can  recover 
on  proof  that  defendant,  orally  or  in  writing,  acknowledged  note  as  sub- 
sisting debt  or  demand  against  him;  Pearsall  v.  Tabour,  98  Minn.  250, 
108  N.  W.  809,  upholding  verdict  that  promise  was  made  to  pay  dis- 
charged debt;  In  re  Merriman,  44  Conn.  590,  Reith  v.  Lullmann,  11  Mo. 
App.  256,  and  Bolton  v.  King,  105  Pa.  St.  81,  all  holding  promises  in 
question  sufficient;  ToUe  v.  Smith,  98  Ky.  466,  33  8.  W.  411,  holding 
words,  ''to  pay  as  soon  as  I  can,''  insufficient;  Bigelow  t.  Norris,  139 
Mass.  14,  29  N.  £.  61,  holding  words,  "I  mean  right,"  insufficient; 
Lawrence  v.  Harrinfcton,  122  N.  Y.  414,  25  N.  E.  408,  holding  debtor's 
promise  to  do  his  best  insufficient;  McDougall  v.  Page,  55  Vt.  190,  45 
Am.  Bep.  603,  holding  mere  attempt  to  compromise  insufficient;  Cham- 
pion ▼.  Buckingham,  165  Mass.  79,  42  N.  £.  449,  Craig  v.  Seitz,  63  Mich. 
729,  30  N.  W.  349,  and  Murphy  v.  Crawford,  114  Pa.  St.  498,  7  Atl.  142, 
all  arguendo. 

Distinguished  in  Pyles  v.  Bell,  20  S.  C.  368,  under  facts. 

Revived  of  deht  discharged  in  bankruptcy.    Note,  135  Am.  8t.  Rep. 
882,  383,  387,  391. 

Unconditional    promise   sufficient    to    revive    debt    discharged    in 
bankruptcy  or  insolvency.    Note,  9  Ann.  Oas.  646. 

Vew  promise  magr  be  absolute  or  eonditloaai;  i^  condltioiial,  ooocor- 
of  conditioii  nmat  be  aTecred. 

(195) 


V. 
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Approved  in  Torrey  v.  Kraus,  149  Ala.  204,  43  South.  185,  holding 
nnder  promise  to  pay  as  soon  as  able,  ability  to  pay  must  be  shown; 
Smith  v.  Stanchfield,  84  Minn.  345,  87  N.  W.  918,  holding  where  maker 
of  note  agreed  to  pay  debt,  if  payee  would  give  time,  debt  not  revived 
in  absence  of  proof  of  acceptance  of  offer  and  of  fixing  of  definite  time ; 
St.  John  V.  Stephenson,  90  111.^  83,  arguendo. 

Moral  obligation  as  consideration  to  uphold  an  express  promise. 
Note,  99  Am.  St.  Bep.  737. 

When  promise  by  bankrupt  to  pay  debt  must  be  made  in  order  to 
revive  debt.    Note,  7  Ann.  Gas.  973. 

Partial  payments  do  not  operat#«aa  neiw  v^matit  to  pay  residue. 
Approved  in  Griel  v.  Solomon,  82  Ala.  9i;  60  Am.  Bep.  735,  2  South. 
326,  arguendo. 

Partial  payment  as  reviving  debt  after  discharge  in  banlorapte^. 
Note,  26  L.  B.  A.  (N.  8.)  274,  275. 

Payment  of  interest  will  not  reylve  liability  to  pay  principaL 
Distinguished  in  Park  v.  Brooks,  38  S.  G.  306,  17  8.  E.  24,  as  to  debt 
barred  by  limitation. 

Mere  expression  of  Intentioa  to  pay,  contained  in  letter,  is  not  new 
promise. 

Approved  in  Needham  v.  Matthewson,  81  Kan.  343,  133  Am.  8t.  Bep. 
374,  19  Ann.  Oas.  146,  26  L.  B.  A.  (N.  8.)  274, 105  Pac.  436,  statements 
by  debtor  held  insufficient  to  revive  debt;  Coe  v.  Bosene,  66  Wash.  75, 
Ann.  Oa&  19130,  741,  38  L.  B.  A.  (N.  8.)  577,  118  Pae.  881,  holding 
statement  in  letter  that  discharged  debtor  ''expected  to  pay"  did  not 
revive  debt;  Meech  v.  Lamon,  103  Ind.  517,  53  Am.  Bep.  541,  3  N.  E. 
160,  denying  sufficiency  of  promise  in  similar  words;  In  re  Ekings,  6 
Fed.  173,  holding  declaration  ''to  see  it  right"  insufficient* 

• 

Jury  must  determine  whether  new  promise  is  sni&cient  to  revlTe  debt 
Approved  in  Lanagin  v.  Nowland,  44  Ark.  89,  following  rule. 

Care  due  to  sick  or  helpless  persons  in  absence  of  contract  relation. 
Note,  69  L.  B.  A.  514. 

Miscellaneous.    Cited  in  Jersey  City  Ins.  Co.  v.  Archer,  122  N.  Y.  378, 

25  N.  E.  339. 

-  ■  •  • 

18  Wall  5-60,  21  Ii.  Ed.  787,  UNION  PAOIFIO  R.  R.  CO.  ▼.  PENISTON. 

Tazlnff  power  of  a  State  is  an  attribnte  of  its  sovereignty,  and  may 
be  exercised  to  an  unlimited  extent  on  everything  existing  within  the  ter- 
ritorial limits  of  the  State,  except  so  far  as  it  has  been  surrendered  to  the 
Federal  government. 
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Approved  in  Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S. 
206,  50  L.  Ed.  164,  26  Sup.  Ct.  36,  due  process  is  denied  Kentucky  corpo- 
ration by  tax  assessed  under  Kentucky  statute  on  its  rolling  stock 
located  in  other  States ;  Hager  v.  Walker,  128  Ky.  21,  129  Am.  St.  Rep. 
288,  15  L.  R.  A.  (N.  S.)  196,  107  S.  W.  260,  holding  void  statute  impos- 
ing license  tax  on  real  estate  dgents  var3dng  according  to  size  of  city, 
and  exempting  those  outside  cities;  Chicago  etc.  Ry.  Co.  v.  Douglas 
County,  134  Wis.  208,  14  L.  R.  A.  (N.  S.)  1074,  114  N.  W.  515,  holding 
State  not  estopped  to  tax  lands  granted  State  by  Congress  and  by  State 
to  railroad  to  aid  construction  merely  because  State  claims  part  of  land 
under  prior  land  grant ;  Pullman 's  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  23,  86  L.  Ed.  616,  11  Sup.  Ct.  878,  holding  State  may  tax  Pullman 
cars  operating  in  State ;  Ashley  v.  Ryan,  153  U.  S.  445,  38  L.  Ed.  778,  14 
Sup.  Ct.  868,  may  tax  property  of  foreign  railroad  corporation  operat- 
ing in  State;  Hall  v.  American  etc.  Transit  Co.,  24  Colo.  296,  66  Am.  St. 
Rep.  226,  51  Pac.  423,  may  tax  I'efrigerator-cars  used  in  State;  People 
V.  Ames,  24  Colo.  428,  51  Pac.  428,  asserting  power  of  State  to  levy  mili- 
tary poll  tax ;  Hooper  v.  California^  155  U.  S.  652,  89  L.  Ed.  299,  15  Sup. 
Ct.  209,  arguendo. 

Distinguished  in  Bain  v.  Richmond  etc.  R.  R.,  105  N.  C.  366, 18  Am.  St. 
Rep.  914,  8  L.  R.  A.  800,  11  S.  E.  312,  holding  State  cannot  tax  rolling 
stock  of  nonresident  corporation. 

Taxes — ^Property  in  one  State  or  municipality  belonging  to  another. 
Note,  60  L.  R.  A.  (N.  S.)  244. 

IMBcretioa  of  the  legiBlature  In  exerciaUig  the  taxing  power  l8  restrained 
only  l>y  the  will  of  the  people,  expressed  in  the  State  Oonstitntion. 

Approved  in  Crawford  v.  Linn  Co.,  11  Or.  488,  5  Pac.  741,  holding 
legislature  may  fix  situs  of  debt  for  purpose  of  taxation ;  State  v.  Har- 
rington, 68  Vt.  628,  84  L.  R.  A.  101»  35  Atl.  517,  holding  court  canHot 
control  legislature's  discretion  in  taxing  occupations. 

Keither  the  State  nor  the  national  goyemment  can  ezerciM  its  power 
of  taxation  so  aa  to  hinder  the  exeorciae  of  any  powers  belonging  to  the 
other. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  59,  44  L.  Ed.  977,  20  Sup. 
Ct.  754,  upholding  War  Revenue  Act  of  1898,  §§  29»  ,30,  imposing  pro- 
gressive tax  on  legacies  and  inheritances;  Van  Brocklin  v.  State;  117 
U.  S.  177,  29  L.  Ed.  ,864,  6  Sup.  Ct.  684,  holding  land,  title  to  which  is 
still  in  United  States,  is  not  subject  to  State  taxation ;  -Macon  v.  First 
Nat.  Bank,  59  Oa.  648,  business  of  national  bank  not  subject  to  taxa- 
tion; Linton  v.  Childs,  105  Oa.  575,  32  S.  £.  620,  State  cannot  levy  capi- 
tation tax  on  president  of  national  bank;  Commonwealth  v.  Westing- 
house  etc.  Mfg.  Co.,  151  Pa.  St.  271,  24  Atl.  1110,  holding  capital  invested 
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in  patent  right  is  not  taxable;  dissenting  opinion  in  Central  Pac  R.  R. 
Co.  y.  California,  162  U.  S.  148,  40  L.  Ed.  922, 16  Sup.  Ct.  787,  majority 
asserting  power  to  tax  franchise  granted  by  Federal  government;  Stoutz 
V.  Brown,  5  Dill.  448,  Fed.  Cas.  13,505,  holding  school  lands  situated  in 
one  State,  but  owned  by  another,  are  not  taxable  by  former. 

Federal  taxation  of  instrumentalities  of  State  govemments.    Note, 
4  AiUL  Oaa.  747. 

State  tax  which  remotely  affects  the  eflicient  exercise  of  a  Federal 
power  is  not  for  that  reason  alone  inhibited  by  the  Constitution. 

Approved  in  Ficklen  v.  Shelby  Co.  Tax  Dist.,  145  U.  S.  22,  36  L.  Ed. 
607, 12  Sup.  Ct.  812,  holding  tax  on  commercial  agents  in  county  not  in 
conflict  with  commerce  power;  Smyth  v.  Ames,  169  U.  S.  521,  42  L.  Ed. 
840,  18  Sup.  Ct.  424,  State  may  fix  rates  to  be  charged  by  railroad 
passing  through  it;  Pullman's  Palace  Car  Co.  v.  Twombly,  29  Fed.  662, 
holding  Pullman  cars  not  exempt  because  used  in  interstate  commerce; 
Qsbome  v.  State,  33  Fla.  200,  39  Am.  St  Bep.  125,  25  L.  R.  A.  132,  14 
South.  600,  holding  license  tax  on  express  companies  not  in  conflict  with 
commerce  power;  New  Orleans  v.  Eclipse  Tow-Boat  Co.,  33  La.  Ann. 
650,  39  Am.  Rep.  282,  holding  tax  on  towboats  not  reg^ulation  of  com- 
merce. 

Limltatloiia  and  implied  pr<^bltioiis  In  tlM  Constltiitleii  must  not  be 
extended  so  far  as  to  destroy  the  necessary  powers  of  the  State  or  prevent, 
their  efficient  eixercise. 

Approved  in  Minneapolis  etc.  Ry.  Co.  ▼.  Railroad  Commission,  136 
Wis.  160,  17  L.  R.  A.  (N.  S.)  821,  116  N.  W.  910,  holding  legislature 
could  confer  on  courts  power  to  inquire  whether  orders  of  railroad  com- 
mission were  unreasonable,  and  to  vacate  unreasonable  order. 

•  Exemption  of  Federal  agmicies  ftom  St^te  taxation  depends  solely  upon 
the  effect  of  the  tax — ^whether  it  deprives  them  of  power  to  serve  the  gov- 
ernment as  intended.  A  tax  upon  the  property  of  a  railroad  employed  by 
the  government  has  no  such  necessary  effect. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  298,  69 
L.  Ed.  237,  35  Sup.  Ct.  27,  holding  lessees  of  coal  mines  performing  defi- 
nite duty  imposed  on  United  States  by  agreement  with  Indians  as  to 
operation  of  coal  mines  were  not  subject  to  State  occupation  tax ;  Farm'- 
ers'  etc.  Saving  Bank  v.  Minnesota,  232  U.  S.  522,  58  L.  Ed.  710,  34  Sup. 
Ct.  354,  holding  bonds  issued  by  municipality  of  Indian  Territory  not 
subject  to  State  tax;  Williams  v.  City  of  Talladega,  226  U.  S.  419,  57 
L.  Ed.  281,  33  Sup.  Ct.  116,  holding  void  ordinance  taxing  telegraph 
company  which  was  government  agency  without  excepting  business  done 
for  government;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  173,  Ann.  Gas. 
1912B,  1312,  55  L.  Ed.  422,  31  Sup.  Ct.  342,  holding  public  service  cor- 
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porations  not  exempt  from  corporation  tax  law  of  1909;  Dyer  v.  City  of 
Melrose,  215  U.  S.  594,  54  L.  Ed.  341,  30  Sup.  Ct.  410,  holding  property 
of  officer  of  United  States  Navy  was  subject  to  State  tax;  Hibernia  Sav- 
ings &  Loan  Soc.  v.  San  Francisco,  200  U.  S.  314,  50  L.  Ed.  496,  26  Sup. 
Ct.  265,  United  States  Treasury  checks  for  interest  on  government  bonds 
are  taxable  by  State  in  hands  of  owner;  Baltimore  Shipbuilding  etc.  Co. 
V.  Baltimore,  195  U.  S.  382,  49  L.  Ed.  245,  25  Sup.  Ct.  50,  land  conveyed 
by  government  to  corporation  for  drydock  purposes  is  not  exempt  from 
State  taxation  because  of  reservation  of  right  to  free  use  of  dock;  Knowl- 
ton  V.  Moore,  178  U.  S.  61,  44  U  Ed.  978,  20  Sup.  Ct.  755,  upholding  War 
Revenue  Act  of  1898,  §§  29,  30,  imposing  progressive  tax  on  l^acies  and 
inheritances;  Ex  parte  White,  228  Fed.  91,  holding  officer  of  coast  artil- 
lery residing  in  town  because  of  lack  of  facilities  at  fort  not  subject  to 
poll  tax  on  "inhabitants";  United  States  v.  Moses,  185  Fed.  92,  107 
C.  C.  A.  310,  holding  property^-  of  contractor  with  United  States  which 
officer  had  taken,  on  default  of  contractor,  to  complete  contract,  was 
subject  to  State  taxation;  Williams  v.  City  of  Talladega,  164  Ala.  641, 
644,  51  South.  332,  333,  holding  foreign  telegraph  company  subject  to  tax 
imposed  by  ordinance  on  privilege  of  transmitting  messages  by  wire; 
Town  of  Fairbanks  v.  Independent  Meat  Market,  4  Alaska,  151,  holding 
town  could  not  levy  tax  on  stock  at  slaughter-house  outside  its  liihits, 
though  when  slaughtered  meat  wa0  to  be  sold  in  town ;  United  States  v. 
Naylon,  3  Alaska,  92,  holding  civilian  employee  residing  on  military 
reservation  and  connected  with  army  exempt  from  road  tax  outside 
reservation;  State  v.  Western  Union  Tel.  Co.,  75  Ean.  653,  90  Pac.  315, 
upholding  statute  imposing  on  foreign  corporations,  as  condition  to  do- 
ing business  in  State,  payment  of  charter  fees  computed  on  amount  of 
capital  stock;  Drydock  Co.  v.  Baltimore,  97  Md.  102,  54  Atl.  625,  up- 
holding State  taxation  of  land  conveyed  by  government  on  condition  of 
erection  and  maintenance  thereon  of  drydock,  with  condition  for  rever- 
sion ;  Dyer  v.  City  of  Melrose,  197  Mass.  100,  125  Am.  St.  Rep.  330,  84 
Ib.  B.  A.  (N.  8.)  1215,  83  N.  £.  6,  holding  money  in  bank  not  exempt 
from  taxation  because  derived  from  salary  as  Federal  officer;  State  v. 
Farmers'  etc.  Sav.  Bank,  114  Minn.  107,  130  N.  W.  447,  holding  bonds 
issued  by  municipality  of  Indian  Territory  and  held  by  savings  bank 
were  subject  to  State  tax;  Western  Union  Tel.  Co.  v.  Qmaha,  73  Neb. 
535, 103  N.  W.  87,  holding  telegraph  company  not  exempt  from  any  taxa- 
tion by  reason  of  Act  of  Congress  granting  franchise  to  use  post  rOads ; 
McAlister-Edwards  Coal  Co.  v.  Trapp,  43  Okl.  515,  516,  517,  141  Pac. 
796,  797,  upholding  State  tax  on  gross  revenue  of  mines  not  void  as  re- 
striction on  Federal  government  in  intercourse  with  Indian  tribes;  State 
T.  Clement  Nat.  Bank,  84  Vt.  182,  Ann.  Gas.  1912D,  22,  78  Atl.  950,  hold- 
ing national  bank  taxable  only  on  realty  and  shares  as  property  of  stock- 
holders; Western  Union  Telegraph  Co.  v.  Lakin,  53  Wash.  334,  17  Ann. 
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Oas.  718, 101  Pac.  1098,  holding  franchise  of  telegraph  company  to  oper- 
ate on  post  roads  given  by  United  States  was  not  taxable  by  State ;  Noble 
V.  Amoretti,  11  Wyo.  251,  71  Pac.  881,  upholding  State  tax  on  stock  of 
goods  of  licensed  Indian  trader  located  on  reservation ;  dissenting  opin- 
ion in  Citizens'  Bank  v.  Parker,  192  U.  S.  92,  48  L.  Ed.  359,  24  Sup.  Ct. 
189,  majority  holding  bank  charter  under  Louisiana  act  1836,  not  subject 
to  license  tax  imposed  by  Louisiana  act  1890,  No.  150;  Western  Union 
Tel.  Co.  v.  Massachusetts,  125  U.  S.  549,  31  L.  Ed.  793,  8  Sup.  Ct.  964, 
holding  State  may  tax  property  of  telegraph  company  transmitting  gov- 
ernment messages;  Reagan  v.  Mercantile  Trust  Co.,  154  U.  S.  415,  38 
If.  Ed.  1029,  14  Sup.  Ct.  1060,  railroad  operating  in  State  is  subject  to 
control  of  .commission;  Central  Pac.  R.  R.  Co.  v.  California,  162  U.  S. 
119,  125,  40  L.  Ed.  912,  914,  16  Sup.  Ct.  776,  778,  Huntii^on  v.  Central 
Pac.  R.  R.  Co.,  2  Sawy.  505,  Fed.  Cas.  6911,  Santa  Clara  R.  R.  Tax  Case, 
9  Sawy.  173, 18  Fed.  389,  State  v.  Central  Pac.  R.  R.  Co.,  10  Nev.  58,  and 
Wisconsin  etc.  R.  Co.  v.  Taylor  Co.,  52  Wis.  53,  8  N.  W.  834,  all  holding 
railway  property  taxable,  whether  franchise  from  Federal  or  State  gov- 
ernment; Union  Pac.  R.  R.  Co.  v.  Pottawattamie  Co.,  4  Dill.  499,  Fed. 
Cas.  14,384;  Louisville  Bridge  Co.  v.  Louisville,  81  Ky.  198,  and  Point 
Pleasant  Bridge  Co.  v.  Pt.  Pleasant,  32  W.  Va.  332,  9  S.  E.  232,  all 
holding  State  may  tax  railway  bridges ;  Union  Pac.  R.  R.  Co.  v.  Burling- 
ton etc.  R.  R.  Co.,  1  McCrary,  457,  8  Fed.  Ill,  holding  railway  prop- 
erty subject  to  State  power  of  eminent  domain;  Pullman's  PAlace  Car 
Co.  V.  Twombly,  29  Fed.  664,  Pullman  cars  not  exempt  because  used  in 
interstate  commerce ;  Western  Union  Tel.  Co.  v.  New  York,  38  Fed.  560, 
3  L.  R.  A.  454,  State  may  compel  telegraph  companies  to  place  wires  in 
cities  underground;  Macon  v.  Macon  Sav.  Bank,  60  Ga.  137,  holding  tax 
on  property  is  not  tax  on  bank  franchise;  Cosier  v.  McMillan,  22  Mont. 
489,  56  Pac.  966,,  and  Moore  v.  Beason,  7  Wyo.  292,  51  Pac.  875,  876, 
both  holding  stock  of  Indian  post-trader  subject  to  State  taxation ;  First 
Nat.  Bank  v.  Peterborough,  56  N.  H.  42,  49,  22  Am.  Rep.  422,  430,  and 
State  etc.  Nat.  Bank  v.  Mayor  etc.  Newark,  39  N.  J.  L.  382,  383,  both 
holding  national  bank  stock  subject  to  State  taxation ;  United  States  v. 
Union  Pac.  R.  R.,  98  U.  S.  619,  25  L.  Ed.  156,  and  Southern  Pac.  Co. 
v.  Board  R.  R.  Commrs.,  71  Fed.  439,  both  arguendo. 

Limited  in  Covington  City  Nat.  Bank  v.  Covington,  21  Fed.  489,  hold- 
ing State  can  tax  property  of  national  bank  only  when  permitted  by 
Congress. 

Distinguished  in  United  States  Trust  Co.  v.  Atlantic,  etc.  R.  R.  Co., 
8  N.  M.  680,  47  Pac.  726,  Congress  having,  in  granting  land  to  railroad, 
exempted  it  from  taxation. 

Constitutionality    of    State    regulation    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  560. 
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Exemption  from  taxation  or  assessment  of  lands  owned  by  govem- 
mental  bodies  6r  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Eep.  S30. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  55. 

Tax  upon  the  operation  of  a  Federal  agency  is  a  direct  obstruction  to 
the  exerdse  of  Federal  powers. 

Approved  in  California  v.  Central  Pac.  R.  R.  Co.,  127  U.  S.  41,  32 
L.  Ed.  158,  8  Sup.  Ct.  1081,  and  Santa  Benito  Co.  v.  Southern  Pac.  R.  R. 
Co.,  77  Cal.  521,  522,  19  Pac.  828,  829,  both  holding  State  cannot  tax 
franchise  g^nted  by  Federal  government;  Commonwealth  v.  Smith, 
92  Ky.  45,  36  Am.  St.  Rep.  582,  17  S.  W.  189^  where  tax  on  poles  and 
wire  used  by  telegraph  company  held  tax  on  business ;  State  v.  Thomas 
Cruse  Sav.  Bank,  21  Mont.  57,  45  L.  B.  A.  766,  52  Pac.  736,  and  Farmers' 
etc.  Saving  Bank  v.  Minnesota,  232  U.  S.  525,  58  L.  Ed.  711,  34  Sup.  Ct. 
354,  both  arguendo. 

Distinguished  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  152,  Ann.  Oaa. 
1912B,  1312,  55  L.  Ed.  414,  31  Sup.  Ct.  342,  holding  corporation  tax 
imposed  by  tariff  act  of  1909,  not  void  because  taxing  franchises  which 
were  creation  of  State. 

By  tbe  statutes  of  Nebraska  tbe  unocgftQlsed  territory  west  of  Lincoln 
Oonnty  and  tbe  unorganised  county  of  Oheyenne  are  attached  to  Lincoln 
County  for  Judicial  and  revenue  purposes;  accordingly,  that  county  could 
pt9P€itly  levy  taxes. 

Approved  in  Thomas  v.  Qay,  169  U.  S.  277,  42  L.  Ed.  745, 18  Sup.  Ct. 
345,  holding  territory  may  authorize  county  to  tax  property  in  unorgan- 
ized district  adjacent  thereto. 

Miscellaneous.  Cited  in  Central  Pac.  R.  R.  Co.  v.  California,  162 
U.  S.  122,  40  L.  Ed.  918, 16  Sup.  Ct.  777;  Price  v.  Foreman,  12  Fed.  803. 

18  Wall.  51-67,  21  L.  Ed.  814,  THE  SAFFHIBE. 

Eule  that  where  both  c<dlidlng  vessels  are  at  fault,  the  losses  are  to  be 
an^fl^ted  and  divided  between  them,  applies  only  where  both  have  been 
injuzed. 

Approved  in  The  Steamship  Oregon,  14  Sawy.  466,  45  Fed.  79,  apply- 
ing rule  where  vessels  damaged  in  unequal  degrees. 

If  one  vessel  in  fault  has  sustained  no  Injury,  it  is  liable  for  half  tlie 
damages  snstained  by  the  other,  although  that  other  was  also  at  fault. 

Approved  in  The  North  Star,  106  U.  S.  22,  27  L.  Ed.  93,  1  Sup.  Ct. 
46,  following  rule. 

Owner  of  vessel  libeled  for  collision  in  which  both  were  at  fault,  in 
order  to  render  his  damages  available  as  setoff,  should  allege  such  damages 
bj  croes-bUl  or  answer. 
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Approved  in  Bowker  v.  United  States^  186  U.  S.  140,  46  L.  E<L  1092, 
22  Sap.  Ct.  804,  holding  District  Court's  admiralty  decree,  dismissing 
<;ros8-libel  in  suit  for  damages  for  collision,  is  not  final  judgment  re* 
viewable  by  Supreme  Court;  The  Pennsylvania,  12  Blatchf.  68,  Fed. 
Cas.  10,951,  holding  answer  may  be  amended  to  show  damages;  The 
Reuben  Doud,  9  Biss.  466,  468,  469, '470,  3  Fed.  527,  528,  529,  530,  and 
Giilingham  v.  Charleston  Tow-Boat  etc.  Co.,  40  Fed.  651,  holding  cross- 
bill unnecessary  if  fact  shown  in  answer;  The  North  Star,  106  U.  S.  27, 
27  L.  Ed.  95, 1  Sup.  Ct.  50,  arguendo. 

Costs  are  entirely  in  tli6  discretioiL  of  tbe  court. 
Approved  in  Du  Bois  v.  Kirk,  158  U.  S.  67,  89  L.  Ed.  899,  15  Sup. 
Ct.  732,  holding  appeal  will  not  lie  from  decree  for  costs;  The  Steamboat 
City  of  Hartford,  7  Ben.  511,  Fed.  Cas.  2760,  allowing  costs  to  prevail- 
ing party;  The  Pennsylvania,  15  Fed.  817,  818;  The  Hercules,  20  Fed. 
205,  and  The  E.  A.  Shores,  79  Fed.  988,  all  asserting  power  of  court  to 
apportion  costs;  Vanderbilt  v.  Reynolds,  16  Blatchf.  88-91,  Fed.  Cas. 
16,839,  arguendo. 

18  WaU.  67-71,  21  !•.  Ed.  798,  WEBEB  T.  BOABD  HABBOB  COMMB& 

Blparlan  pro9rl6t<H:  has  light  of  access  to  tbe  part  of  th»  stream  front- 
ing Ills  land,  and  may  construct  a  wharf  or  pier  projecting  into  it,  subject 
to  such  general  regulations  as  the  legislature  may  prescribe  for  the  public 
protection. 

Approved  in  Scranton  v.  Wheeler,  179  U.  S.  179,  45  L.  Ed.  148,  21 
Sup.  Ct.  63,  holding  riparian  owner  not  entitled  to  compensation  for 
damage  through  erection  of  pier  on  submerged  lands  under  navigable 
water,  title  to  which  is  in  riparian  owner,  though  it  permanently  destroys 
right  of  access  to  navigable  water  when  it  is  done  merely  to  improve 
navigation;  Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  192,  193,  194,  197, 
enjoining  city  from  asserting  title  to  submerged  lands  where  it  has 
by  long  acquiescence  given  riparian  owner  license  to  maintain  wharves 
in  front  of  its  lands  to  navigable  water  in  river  over  submerged  lands 
below  high-water  mark,  to  which  city  held  legal  title  and  has  taxed 
such  wharves;  Pacific  Coast  Co.  v,  McCloskey,  3  Alaska,  83,  holding 
location  of  street  on  line  between  high  tide  and  upland  and  approval 
of  map  by  Secretary  of  Interior  did  not  divest  littoral  owqer  of  right 
to  prevent  obstruction  to  access  by  structure  opposite  his  land;  United 
States  V.  Both,  2  Alaska,  263,  one  entering  shore  lands  between  high 
and  low  water  mark  in  front  of  homestead  entry  of  public  lands  is 
trespasser;  Sutter  v.  Heckman,  1  Alaska,  91,  granting  injunction  to 
protect  owner  of  upland  in  right  of  ingress  and  egress  between  land 
and  sea  over  tide-lands;  Eagle  Cliff  Fishing  Co.  v.  McGFowan,  70  Or. 
11,  137  Pac.  770,  holding  owner  of  lands  bordering  on  Columbia  River 
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bad  right  of  private  access  from  river;  Illinois  Cent.  R.  R.  Co.  v. 
IlUnois,  146  U.  S.  435,^  L.  Bd.  1086,  13  Snp.  Ct.  Ill,  holding  railroad 
may  constmct  tracks  over  lake  bed  if  navigation  not  impaired;  Willow 
River  Club  v.  Wade,  100  Wis.  115,  42  L.  R.  A.  829,  76  N.  W.  281,  assert- 
ing public  right  to  fish  in  navigable  stream;  Providence  Steam-Engine 
Co.  V.  Providence  etc.  S.  S.  Co.,  12  R.  I.  366,  84  Am.  Rep.  664,  arguendo. 

Establishment  of  dock  lines.    Note,  14  L.  R.  A.  499. 

Riparian  owner's  right  of  access.    Note,  28  £.  R.  0.  168,  164. 

In  some  States,  by  legislatioa  or  usa^e,  a  proprietor  of  land  ftonting 
on  the  sea  or  an  arm  thereof  my  conBtrnct  a  wharf  or  pier  extending  to 
tlie  point  of  navigation. 

Approved  in  Potomac  Steamboat  Co.  v.  Potomac  etc.  Co.,  109  TJ.  S. 
682,  27  L.  Ed.  1074,  3  Sup.  Ct.  451,  holding  rule  applicable  in  Maryland ; 
Case  V.  Loftus,  14  Sawy.  219,  5  L.  R.  A.  689,  39  Fed.  734,  holding  rule 
applical^le  in  Oregon. 

At  common  law,  title  to  the  shore  and  land  under  tide  waters  ia  in  the 
BoTereigB,  and  an  erection  thereon  without  license  is  a  porpreetnre. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  632,^6  L.  Ed.  682, 
32  Sup.  Ct.  340,  holding  title  to  soil  and  extent  of  riparian  rights  on 
navigable  rivers  were  governed  by  laws  of  State,  subject  to  authority 
of  Congress  under  which  Secretary  of  War  could  fix  harbor  lines  super- 
seding those  of  States;  Illinois  Cent.  R.  R.  Co.  v.  Chicago,  176  U.  S. 
660,  44  L.  Ed.  627,  20  Sup.  Ct.  514,  holding  submerged  lands  along 
shore  of  Lake  Michigan  not  included  in  grant  to  Illinois  Central  by 
charter  authorizing  it  to  enter  upon  and  use  any  lands  or  streams  of 
any  kind,  and  declaring  that  ''all  such  lands,  waters  and  privileges 
belonging  to  State  are  hereby  granted  to  such  corporation  for  said 
purpose";  McCloskey  v.  Pacific  Coast  Co.,  160  Fed.  796,  22  L.  R.  A. 
(N.  S.)  678,  87  C.  C.  A.  568,  holding  littoral  owner  could  enjoin  erection 
of  structure  on  tide-lands  in  front  of  his  property  which  would  interfere 
with  access  thereto;  Western  Pac.  Ry.  Co.  v.  Southern  Pac.  Co.,  151 
Fed.  390,  80  C.  C.  A.  606,  holding  grantee  of  tide-lands  under  grant 
by  city,  to  whom  lands  were  conveyed  by  State  for  purposes  of  con- 
structing wharves,  etc.,  had  no  exclusive  right  to  construct  wharves  on 
waterfront;  State  v.  Jones,  143  Iowa,  405,  122  N.  W.  243,  holding  State 
cou!d  enjoin  drainage  of  meandered  non-navigable  lake;  City  of  Provi- 
dence V.  Comstock,  27  R.  I.  543,  552,  65  Atl.  308,  312,  holding  riparian 
proprietors  in  town  of  Providence  were  controlled  by  town  government, 
and  cotdd  not  occupy  tide-lands  by  virtue  of  ownership  of  adjoining 
lands;  State  v.  Muncie  Pulp  Cfo.,  119  Tenn.  97,  104  S.  W.  450,  holding 
where  water  ceased  to  flow  over  soil  in  bed  of  navigable  river  by  avul- 
non.  State  could  take  possession;  Grays  Harbor  Boom  Co.  v.  Lowns- 
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dale,  54  Wash.  102,  104  Pac.  271,  holding  boom  company  succeeding  to 
State's  rights  over  its  tide-lands  did  not,  by  erecting  boom,  take  prop- 
ei:ty  from  upland  owner;  dissenting  opinion  in  Trustees  etc.  of  Brook- 
haven  V.  Smith,  188  N.  Y.  93,  99,11  Ann.  Caa.  1,  9  L.  R.  A.  (N.  S.)  326, 
80  N.  E.  672,  674,  majority  holding  owner  of  upland  under  crown  grant 
bounded  by  high  water  could  build  pier  to  deep  water  over  land  granted 
by  crown  to  town ;  Van  Dolsen  v.  New  York,  21  Blatchf .  458, 17  Fed.  819, 
holding  riparian  owner  cannot  erect  bulkhead  injuring  adjoining  owner's 
rights ;  State  v.  Black  River  Phosphate  Co.,  32  Fla.  93,  21  L.  R.  A.  193, 
13  South,  644,  holding  purpresture  is  not  necessarily  nuisance;  Revell 
V.  People,  177  111.  488,  69  Am.  St  Rep.  268,  43  L.  R.  A.  796,  52  N.  E. 
1059,  may  be  abated,  although  not  nuisance;  State  v.  Tower,  84  Me. 
445,  24  Atl.  899,  and  Commonwealth  v.  Manchester,  152  Mass.  242,  23 
Am.  St.  Rep.  831,  9  L.  R.  A.  241,  25  N.  E.  117,  holding  State  may  reg- 
ulate taking  of  fish  in  tide  waters ;  State  v.  White  Oak  River  Corp.,  Ill 
N.  C.  663,  16  S.  E.  332,  holding  obstruction  of  navigable  stream  by 
logs  is  nuisance;  Morse  v.  O 'Council,  7  Wash.  119,  34  Pac.  427,  holding 
riparian  owner  cannot  enjoin  use  of  tide-lands  fronting  his  land ;  Shively 
V.  Bowlby,  152  U.  S.  14,  40,  41,  38  L.  Ed.  337,  346,  14  Sup.  Ct.  563,  563, 
and  Niles  v.  Cedar  Point  Club,  175  U.  S.  308,  44  L.  Ed.  174,  20  Sup.  Ct. 
127,  both  arguendo. 

Title  to  land  covered  by  tidal  iand  other  navigable  waters.    Note, 
53  Am.  St  Rep.  291,  292,  298. 

Purprestures,  what  are,  and  remedies  for  their  abatement.    Note, 
69  Am.  St  Rep.  274. 

Title  to  land  under  water.    Note,  42  I^.  R.  A.  163. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  278. 

Upon  admlBSioa  of  Oalif  omla^  absolute  tittle  to  lands  under  tide  waters 
within  her  limits  passed  to  the  State. 

Approved  in  Kean  v.  Calumet  Canal  Co.,  190  U.  8.  481,  47  L.  Ed. 
1145,  1146,  23  Sup.  Ct.  660,  661,  holding  patent  to  Indiana  under  swamp- 
land act  of  1850,  which  refers  to  official  plat  of  survey  and  describes 
land  as  whole  of  fractional  sections  therein  enumerated,  conveys  to 
extent  of  full  subdivisions  lands  under  non-navigable  waters  on  which 
such  fractional  sections  border;  United  States  v.  Mission  Hock  Co.,  189 
U.  S.  404,  47  L.  Ed.  869,  23  Sup.  Ct.  608,  holding  order  of  President 
of  Janpary  13,  1899,  reserving  for  naval  purposes  Mission  Island  and 
small  island  southeast  thereof  in  San  Francisco  Bay  did  not  appropriate 
surrounding  tide-lands  reclaimed  by  grantee  from  State,  and  affirming 
109  Fed.  767,  holding  13  Stat.  332,  relinquishing  title  of  United  States 
to  city  of  San  Francisco  of  all  lands  within  corporate  limits  of  city, 
did  not  relinquish  title  to  Mission  Rock;  United   States  v.   Roth,  2 
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Alaska,  259^  one  entering  on  shore  land  between  high  and  low  water 
mark  in  front  of  homestead  entry  of  public  lands  is  trespasser ;  Alaska 
Gold  Min.  Co.  v.  Barbridge,  1  Alaska,  316,  lands  lying  below  ordinary 
high  tide  on  shore  of  ocean  in  Alaska  are  not  subject  to  mining  loca- 
tion; Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  132  N.  C.  525,  44 
S.  E.  41,  holding  grant  to  ripariain  owner  of  land  covered  by  navigable 
water  only  easement  therein  and  deed  of  land  adjoining  the  navigable 
water  conveys  only  easement  in  land  covered  by  water;  City  of  Provi- 
dence v.^  Comstock,  27  R.  I.  543,  65  Atl.  308,  title  to  land  along  original 
shore  line  of  tide  waters,  together  with  title  to  filled  land  between  such 
land  and  present  shore,  does  not  give  right  to  occupy  bed  of  river  as 
against  State ;  McCready  v.  Virginia,  94  U.  S.  394,  24  L.  Ed.  24a,  hold- 
ing State  may  appropriate  tide  waters  for  cultivation  of  fish;  Shively 
▼.  Bowlby,  152  U.  S.  28,  30,  49,  88  L.  Ed.  842,  849,  14  Sup.  Ct.  558,  559, 
566  (affirming  22  Or.  424,  30  Pac.  159),  and  Nilcs  v.  Cedar  Point  Club, 
175  U.  S.  308,  44  L.  Ed.  174,  20  Sup.  Ct.  124  (affirming  85  Fed.  50,  29 
C.  C.  A.  5),  holding  grantee  from  United  States  takes  only  to  high- 
water  mark ;  Prosser  v.  Northern  Pac.  R.  R.  Co.,  152  U.  S.  64,  38  L.  Ed. 
856, 14  Sup.  Ct.  530,  holding  State  may  empower  commissioners  to  estab- 
lish harbor  lines ;  Tripp  v.  Spring,  5  Sawy.  213,  Fed.  Cas.  14,180,  holding 
government  cannot  change  high-water  mark  once  fixed;  State  v.  Illinois 
Cent.  R.  R.  Co.,  33  Fed.  755,  holding  State  cotdd  delegate  power  to 
erect  wharves  to  railroad;  Pacific  Gas-Imp.  Co.  v.  Ellert,  64  Fed.  436, 
438,  439,  holding  State  may  dedicate  tide-lands  for  streets;  Cobum 
V.  San  Mateo  Co.,  75  Fed.  527,  holding  Mexican  grant  bounded  by  tide 
water  went  only  to  high-water  mark ;  Le  Roy  v.  Dunkerly,  54  Cal".  455, 
holding  city  could  not  give  title  to  water  lots;  Ruge  v.  Apalachicola 
Oyster  etc..  Co.,  25  Fla.  670,  6  South.  491,  holding  dedication  to  city 
for  public  park  on  bay  could  not  include  submerged  land;  People  v. 
Kirk,  162  111.  149,  58  Ar^  St.  Rep.  282,  45  N.  E.  834,  holding  legislature 
may  authorize  extension  of  driveway  over  shores  of  Lake  Michigan; 
Bowlby  V.  Shively,  22  Or.  426,  30  Pac.  159,  and  Lewis  v.  Portland,  25 
Or.  159,  42  Am.  St.  Rep.  781,  22  L.  R.  A.  741,  35  Pac.  261,  asserting 
right  of  State  of  Oregon  to  dispose  of  lands  under  navigable  rivers ;  dis- 
senting opinion  in  Cooley  v.  Gk)lden,  117  Mo.  56,  21  L.  B.  A.  808,  23 
S.  W.  108,  holding,  with  majority,  that  United  States  could  not  grant 
land  under  Missouri  River;  dissenting  opinion  in  Bridge  Co.  v.  United 
States,  105  U.  S.  490,  26  L.  Ed.  1150,  majority  holding  maintenance  of 
bridge  over  navigable  river  unlawful,  notwithstanding  State  authoriza- 
tion; dissenting  opinion  in  Illinois  Cent.  R.  R.  Co.  v.  Illinois,  146  U.  S. 
466,  86  L.  Ed.  1047,  13  Sup.  Ct.  123,  majority  asserting  right  of  railroad 
to  use  lake  shore  if  public  right  not  impaired;  Hardin  v.  Jordan,  140 
U.  8.  381,  36  L.  Ed.  488,  11  Sup.  Ct.  812  and  Case  v.  Loftus,  14  Sawy. 
215,  6  L.  R.  A.  686,  39  Fed.  731,  both  arguendo. 
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Distinguished  in  San  Francisco  v.  Le  Roy,  138  U.  S.  670,  S4  L.  Ed. 
1101,  11  Sap.  Ct.  368,  and  Knight  t.  United  States  Land  Assn.,  142 
U.  S.  183,  185,  36  lu  Ed.  982,  12  Sap.  a.  264,  265,  both  holding  role 
inapplicable  where  land  previously  granted  by  Mexico. 

Limited  in  Oakland  v.  Oakland  Waterfront  Co.,  118  Gal  207,  50  Pac. 
294,  holding  State  cannot  grant  snbmeiged  land  without  reserving 
right  of  access;  Sullivan  v.  Richardson,  33  Fla.  131,  136,  14  South. 
713,  715,  holding  Florida  acquired  title  subject  to  certain  grants  of 
use  by  Spanish  Governor. 

Effect  of  ordinance  of  1787  on  States  carved  out  of  Northwest  Ter- 
ritory.   Note,  Ann.  Caa.  1915D,  963. 

Right  of  State  to  grant  tide-lands.    Note,  22  L.  R.  A.  (N.  S.)  388. 

Sipailan  owner  on  San  Francisco  Bay  has  no  rUtht  to  wharf -onty  and 
if  he  does  so,  the  State  may  rcmoire  the  stmctnre  or  destroy  its  use  by 
other  harbor  improvements. 

Approved  in  The  Abbey  Dodge  v.  United  States,  223  U.  S.  174,  56 
L.  Ed.  392,  32  Sup.  Ct.  310,  holding  Congress  had  no  control  over  sponge 
fishing  on  tide-lands  within  State ;  West  Chicago  St.  R.  R.  Co.  v.  Illinois, 
201  U.  S.  524,  50  L.  Ed.  852,  26  Sup.  Ct.  518,  upholdii^  right  to  require 
street  railway  to  stand  expense  of  lowering  tunnel  constructed  by  it 
under  river,  which,  though  not  obstruction  to  navigation  when  con- 
structed, has  become  such  by  increased  size  of  vessels  using  river; 
United  States  v.  Mackey,  214  Fed.  142,  145,  holding  grant  of  1852  of 
lands  to  Creek  Indians  did  not  vest  in  tribe  title  to  lands  in  bed  of 
Arkansas  River  between  high-water  mark,  but  such  lands  passed  to 
Oklahoma  on  its  admission;  Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co., 
144  Fed.  199,  201,  determining  title  to  Oakland  waterfront;  Sutter  v. 
Heckman,  1  Alaska,  88,  granting  injunction  to  protect  owner  of  upland 
in  right  of  ingress  and  egress  between  land  and  sea  over  tide-lands; 
People  V.  Southern  Pacific  R.  R.  Co.,  166  Cal.  622,  138  Pac.  97,  holding 
possession  by  grantees  of  tide-lands  was  not  adverse  to  State  as  to  fee 
where  attributable  to  franchise  for  wharf;  Coyle  v.  Smith,  28  Okl.  152, 
113  Pac.  957,  holding  Congress  could  not,  on  admitting  State,  limit  its 
rights  to  locate  its  capital;  Pacific  Milling  &  Elevator  Co.  v.  City  of 
Portland,  65  Or.  393,  46  L.  R.  A.  (N.  S.)  363, 133  Pac.  80,  holding  State, 
on  admission,  became  owner  of  bed  of  Willamette  River  to  line  of 
ordinary  high  water;  State  v.  Akers,  92  Kan.  177, 190,  Ann.  Cba.  1916B, 
543,  140  Pac.  640,  645,  holding  State  could  regulate  taking  of  sand  from 
beds  of  non-navigable  rivers;  City  of  Providence  v.  Comstock,  27  R.  I. 
552,  65  Atl.  312,  title  to  land  along  original  shore  line  of  tide  water, 
together  with  title,  to  filled  land  between  such  land  and  present  shore, 
jnves  owner  no  right  to  occupy  bed  of  stream  as  against  State;  Turner 
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V.  People's  Ferry  Co.,  22  Blatclif.  276,  277,  21  Fed.  94,  95,  holding 
private  owner  cannot  enjoin  erection  of  ferry  slips  authorized  by  State; 
Eisenbach  v.  Hatfield,  2  Wash.  243,  248,  12  L.  B.  A.  637,  640,  26  Pac^ 
540,  542,  holding  riparian  owner  cannot  sue  to  enjoin  erection  of 
wharves ;  Shively  v.  Bowlby,  152  TJ.  S.  29,  88  L.  Ed.  842,  14  Sup.  Ct. 
559,  and  State  v.  Black  River  Phosphate  Co.,  32  Fla.  95,  21  K  R.  A.  194, 
13  South.  644,  both  arguendo. 

Distinguished  in  dissenting  opinion  in  Eisenbach  v.  Hatfield,  2  Wash. 
263,  265,  276,  12  L.  R.  A.  645,  646,  649,  26  Pac.  547,  551,  majority  hold- 
ing  riparian  owner  cannot  sue  to  enjoin  erection  of  wharves. 

Right  to  erect  wharves.    Note,  40  L.  R.  A.  646. 

Teem  "aliaU  have  accrued,''  in  Biatute,  construed  to  mean  ''duOl  have. 
ezMed.'' 

Approved  in  Moore  v.  Miller,  43  Fed.  349,  holding  State's  title 
barred  by  twenty  years'  adverse  possession;  Wilhoit  v.  Tubbs,  83  Cal. 
287,  288,  23  Pac.  388,  arguendo. 

Statute  banlng  daiina  by  the  State  to  lands  held  adversely  does  not 
apply  to  lands  under  tide  water  which  are  held  in  a  sovereign  capacity 
In  trust  for  the  public. 

Approved  in  State  v.  Lake  St.  Clair  Fishing  etc.  Shooting  Club,  127 
Mich.  599,  87  N.  W.  125,  holding  limitations  did  not  begin  to  run  in 
favor  of  adverse  holder  of  swamp-land  conveyed  to  State  until  survey 
of  such  lands;  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  7,  18,  22,  18 
L.  R.  A.  683,  689,  691,  25  Atl.  721,  726,  728,  holding  title  to  land  under 
large  natural  ponds  cannot  be  acquired  by  prescription;  Hays  v.  United 
States,  175  U.  S.  260,  44  L.  Ed.  155,  20  Sup.  Ct.  80,  and  People  v. 
Jefferds,  126  Cal.  301,  58  Pac.  706,  both  arguendo. 

State,  by  delegating  contr<d.  of  waterfront  to  commissionen,  did  not 
intend  to  abandon  power  over  it,  or  to  allow  rights  to  accrue  by  adverse 
po— ession.  ^ 

Cited  in  State  v.  Black  River  Phosphate  Co.,  32  Fla.  101,  21  L.  R.  A. 
195,  13  South.  646,  arguendo. 

Statute  of  limitations  will  not  run  against  a  State  unless  expressly  so 
pnyvided. 

Approved  in  Hagerman  v.  Territory,  11  N.  M.  160,  66  Pac.  526, 
action  brought  in  name  of  territory  for  delinquent  taxes  which  are 
property  of  county  in  which  assessed  is  not  barred  by  general  limita- 
tion statute;  Hays  v.  United  States,  175  U.  S.  260,  44  L.  Ed.  155,  20 
Sop.  Ct.  84y  arguendo. 
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18  WalL  71-84,  21  L.  Ed.  771,  8XJFEBVISOB8  OF  CABBOLL  OOUNTT  T. 
TTNITEB  STATES. 

MandamoB  will  not  iasne  to  c<mipol  coonty  ofllcer  to  do  acta  not  antbor- 
ized  by  State  laws. 

Approved  in  State  v.  Goodwin,  81  S.  C.  422,  62  ,S.  E.  1102,  holding 
mandamus  did  not  lie  to  compel  county  supervisors  to  levy  tax  not 
within  their  official  duty ;  Chicot  Co.  v.  Kruse,  47  Ark.  85,  14  S.  W.  469, 
refusing  writ  to  compel  County  Court  to  audit  unlawful  claim;  Clough 
V.  Curtis,  2  Idaho,  494,  22  Pac.  10,  holding  writ  will  not  issue  to  compel 
Secretary  of  State  to  record  proceedings  not  provided  for;  State  v. 
Macon.  County  Court,  68  Mo.  41,  arguendo. 

Distinguished  in  Clews  v.  Lee  Co.,  2  Woods,  477,  Fed.  Cas.  2892, 
holding  mere  fact  that  commissioners  enjoined  from  levying  tax  is  not 
defense. 

Oonitruction  of  State  statute  by  ^tate  Supreme  Court  is  binding  oa 
Federal  courts. 

Approved  in  Fay  v.  Crozer,  156  Fed.  499,  applying  rule  to  provisions 
of  Constitution  of  West  Virginia  relating  to  forfeiture  of  land  for 
nonpayment  of  taxes;  York  v.  Washburn,  129  Fed.  569,  64  C.  C.  A. 
132,  applying  rule  to  question  whether  oral  contract  for  lease  of  realty 
for  more  than  one  year,  not  complying  with  statute  of  frauds,  is  void 
or  voidable;  Atchison  etc'  Ry.  Co.  v.  Rodgers,  16  N.  M.  132,  113  Pac. 
808,  applying  rule  in  suit  involving  common-law  liability  of  carriers 
under  laws  of  Kansas;  Davie  v,  Briggs,  97  U.  S.  638,  24  L.  Ed.  1090» 
adopting  construction  of  term  '^ beyond  the  seas"  in  statute  of  limita- 
tion; Sowles  V.  Witters,  55  Fed.  161,  following  construction  of  statutes 
regulating  recovery  on  judgments;  Burgess  v.  Seligman,  107  U.  S.  35, 
27  L.  Bd.  865,  2  Sup.  Ct.  22,  and  StuU  v.  Rich  Patch  Co.,  92  Va.  278, 
23  S.  E.  295,  both  arguendo. 

Oontracts  valid  according  to  State  law  existing  when  made  will  be 
npheld  in  the  Federal  courts,  althongh  the  State  Supreme  Court  has  subse- 
quently declared- such  law  invalid. 

Approved  in  State  v.  O'Neil,  147  Iowa,  526,  Ann.  Cas.  1912B,  691, 
88  L.  R.  A.  (N.  S.)  788,  126  N.  W.  458,  holding  person  doing  acts 
denounced  by  statute  after  it  had  been  declared  invalid  by  State  Supreme 
Court  and  before  it  had  been  upheld  by  same  court  under  decision  of 
United  States  Supreme  Court  could  not  be  prosecuted  thereunder; 
Douglass  V.  Pike  Co.,  101  U.  S.  686,  25  L.  Ed.  971,  holding  validity  of 
county  bonds  cannot  be  affected  b^'  subsequent  decision  construing  stat- 
ute under  which  issued;  Farrior  v.  New  England  Mtg.  Co.,  92  Ala.  180, 
12  L.  R.  A.  858,  9  South.  533,  refusing  to  declare  conveyance  by  feme 
covert  void  on  faith  of  later  decision. 
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DistingaiBhed  in  Western  Union  Tel.  Co.  y.  Poe^  64  Fed.  13,  follow- 
ing change  in  State  construction  in  case  where  vested  right  not  affected. 

Impairment  of  obligation  of  contracts  by  decisions.  Note,  14  Am. 
Rep.  888. 

C!onflict  of  decisions  in  State  and  Federal  courts  in  municipal  bond 
cases.    Note,  98  Am.  Dec.  681. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  447. 

Connty  Bupenrlsors  have  no  power  to  levy  a  special  tax  to  satisfy  Judg- 
ment against  county  unless  authivrlzed  by  statute. 

Approved  in  United  States  v.  Saunders,  124  Fed.  128,  59  C.  C.  A. 
394,  granting  mandamus  to  compel  city  under  Neb.  Comp.  Stats.  1901, 
§  1282c,  to  levy  tax  to  pay  judgment  on  bonds  issued  for  internal  im- 
provements ;  Village  of  Kent  v.  United  States,  113  Fed.  234,  51  C.  C.  A. 
189,  granting  mandamus  under  Ohio  Rev.  Stats.  §  2683,  to  compel 
village  council  to  levy  tax  to  pay  judgment  on  interest  coupons;  Cleve- 
land V.  United  States,  111  Fed.  343,  49  C.  C.  A.  383,  applying  principle 
and  refusing  mandamus  to  compel  tax  levy  to  pay  judgment  on  debt 
contracted  for  water  where  city  had  no  power  to  levy  special  tax ;  State 
V.  Royse,  71  Neb.  8,  98  N.  W.  462,  holding  judgement  against  city  was 
only  audited  claim;  Atchison  etc.  R.  R.  Co.  v.  Territory,  11  N.  M.  676, 
72  Pac.  16,  court^may  ascertain  whether  claim  which  is  basis  of  judg- 
ment against  county  is  legally  payable  out  of  taxes  sought  to  be  so 
applied;  United  States  v.  Miller  Co.,  4  Dill.  235,  236,  Fed.  Cas.  15,776, 
Board  Commrs.  of  Grand  County  v.  King,  67  Fed.  207,  14  C.  C.  A.  421 , 
Stryker  v.  Board  of  Commrs.  of  Grand  County,  77  Fed.  574,  577,  23 
C.  C.  A.  286,  Graham  v.  Parham,  32  Ark.  683,  and  Grand  Island  etc. 
R.  R.  Co.  v.  Baker,  6  Wyo.  400,  71  Am.  St.  Rep.  948,  34  L.  R.  A.  843, 
45  Pac.  503,  all  following  rule;  Vance  v.  Little  Rock,  30  Ark.  449,  450, 
quashing  excessive  levy  by  certiorari;  Forbes  v.  Grand  Co.,  23  Colo. 
349,  47  Pac.  390,  holding  mode  provided  by  legislature  for  payment 
of  obligations  is  exclusive;  State  v.  Jacksonville,  22  Fla.  27,  holding 
exhaustion  of  power  to  tax  is  defense  to  mandamus  proceedings ;  Weber 
v.  Traubel,  95  HI.  431,  holding  power  to  exceed  limit  set  not  implied 
from  special  power  granted  later;  State  v.  New  Orleans,  32  La.  Ann. 
714,  refusing  mandamus  to  compel  city  to  levy  tax  in  excess  of  rate 
limited;  Byrne  v.  Parish  of  East  Carroll,  46  La.  Ann.  395,  12  South. 
522,  holding  contractor  agreeing  to  look  to  certain  fund  bound  by  such 
agreement ;  Dawson  County  v.  Clark,  68  Neb.  756,  79  N.  W.  825,  holding 
school  district  officers  bound  to  keep  within  limit  in  levying  special 
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tax;  Jeffries  v.  Lawrence,  42  Iowa,  505,  and  Corbett  v.  Portland,  31 
Or.  418,  48  Pac.  430,  both  holdiz^  power  to  contract  debts  does  not 
imply  power  to  levy  special  tax  to  pay. 

Distinguished  in  United  States  v.  Clark  Co.,  96  U.  S.  217,  24  L.  Ed. 
629,  and  Rice  v.  Walker,  44  Iowa,  461,  under  £acts;  Brooks  v.  Memphis, 
4  Fed.  Cas.  288,  holding  power  to  tax  implied  from  power  to  contract 
debts. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Orr  ▼•  Quimby,  54 
N.  H.  651,  but  not  in  point. 

18  Wall.  84-91,  21  L.  Ed.  816,  STUAET  ▼.  UNITED  BTATEa. 
Not  cited. 

18  WalL  91-98,  21  L.  Ed.  804,  WIItlBTT  T.  FISTEB. 

Witness  may  seriously  impair  bis  credibility  by  fwearfsg  poritiTtfy 
and  minutely  to  occnzrences  not  of  socli  nature  as  to  impress  themselves 
on  his  memory. 

Approved  in  United  States,  v.  Lee  Huen,  118  Fed.  459,  construing 
Exclusion  Act  of  May  5, 1892,  §  3,  placing  burden  on  Chinese  to  estab- 
lish to  satisfaction  of  judge  or  commissioner  right  to  remain  in  United 
States;  Lee  Sing  Far  v.  United  States,  94  Fed.  838,  35  C.  C.  A.  327, 
holding  testimony,  as  to  nativity  of  ChinesOi  although  uncontradictedi 
is  not  conclusive,  if  improbable. 

18  WaU.  99^106,  21  !•.  Ed.  764,  MASTEBSON  T.  HOWABB. 

Where  decree  is  entered  as  confessed  for  want  of  answer,  the  only 
question  open  on  appeal  is  aa  to  sul&ciency  of  bilL 

Approved  in  Bliss  v.  Spangler,  217  Fed.  399,  132  C.  C.  A.  210,  G.  & 
J.  Tire  Ca  v.  G.  J.  G.  Motor  Oar  Co.,  39  App.  D.  C.  510,  and  Armstrong 
T.  Painter,  75  W.  Va.  400,  83  S.  E.  1030,  all  following  rule;  Griggs  v. 
Nadeau,  221  Fed.  383,  137  C.  C.  A.  189,  holding  where  complaint  failed 
to  state  cause  of  action  which  would  sustain  order  in  arrest  of  judg- 
ment, it  might  be  allied  as  error  on  appeal;  Benton  v.  HoUiday,  44 
Ark.  60,  following  rule ;  Price  v.  Boden,  39  Fla.  222,  22  South.  668, 
holding,  after  decree  pro  confesso,  defendant  not  entitled  to  notice 
-of  future  proceedings;  Howard  v.  McKenzie,  54  Tex.  186,  arguendo. 

War  closes  the  courts  of  each  belligerent  to  the  citiaens  of  the  other, 
l>ut  does  not  prevent  dtisens  of  one  from  proceeding  in  their  own  courts 
for  protection  of  their  property  against  citizena  of  other,  who  can  be 
xeached  by  process. 


2U  WASHINGTON  UNIVERSITY  v.  FINCH.    18  Wall.  106-111 

Approved  in  University  v.  Finch,  18  WaU.  Ill,  21  K  Ed.  821,  holding 
sale  under  deed  of  tmst,  executed  before  war,  by  p  residents  of  rebel 
Stfttes,  Talid;  Lee  v.. Rogers,  2  Sawy.  569,  Fed.  Cas.  8201,  holding  at- 
toefameirt  of  belligerent's  property  valid;  Rodgers  v.  Dibrell,  6  Lea, 
SOi  bolding  suit  eommenced  before  war  not  stayed  thereby. 

ContraetB  with  alien  enemies,  and  right  to  sue  them  in  our  courts. 
Note,  96  Am.  Dec.  626. 

Suits  by  and  against  alien  enemies.    Note,  96  Am.  Dec.  631. 

Alien  enemies  as  litigants.    Note,  6  B.  B.  0.  591. 

Olllclal  prodamation  of  tenninatloii  of  Bebelllon  was  not  necessary  to 
enable  OtEcoit  Court  In  Texaa  to  take  cognixuice  of  suit  to  quiet  title, 
acttve  hostilities  having  ceased. 

Approved  in  Bond  v.  Moore,  93  U.  S.  595,  23  L.  Ed.  983,  holding 
rights  and  duties  of  holder  of  bill  of  exchange  not  dependent  on 
President's  proclamation. 

Distinguished  in  Haymond  v.  Camden,  22  W.  Va.  194,  under  facts. 

18  WaU.  106-111,  21  L.  Bd.  818,  WASHINaTON  TJNIVEB8ITT  v.  FINCH. 

Sale  under  power  in  tmst  deed,  executed  before  war,  held  valid, 
attliougli  grantors  were  citizens  of  insurrectionary  State  at  time  of  sale. 

Approved  in  De  Jamett  v.  De  Giverville,  56  Mo.  449,  and  Mitchell 
T.  Nodaway  Co.,  80  Mo.  263,  following  rule;  Williams  v.  Paine,  7  App. 
D.  C.  141,  144,  holding  power  of  attorney  to  sell  lands  not  avoided  by 
reason  of  attorney  being  unable  to  communicate  with  principal  because 
of  war  at  time  of  sale. 

Criticised  and  denied  in  Walker  v.  Beauchler,  27  Gratt.  517,  518,  519, 
holding,  as  debtor  could  not  pay,/  creditor  could  not  foreclose. 

War  did  not  exempt  property  of  citizens  of  rebel  States,  located  in 
loyal  States,  from  judicial  process  for  debts  due  citizens  of  loyal  States^ 
eontracted  before  the  war. 

Approved  in  Montgomery  v.  Samory,  99  U.  S.  489,  26  L.  Ed.  377,  Lee 
V.  Rogers,  2  Sawy.  568,  Fed.  Cas.  8201,  and  Jenkins  v.  Hannan,  26  Fed. 
664,  refusing  to  set  aside  sales  under  attachment  levied  on  such  prop- 
erty; M'Nair  v.  Toler^^  21  Minn.  184,  holding  as  alien  enemy  may  be 
sued,  he  may  employ  attorney  to  defend;  Sulphur  Mines  Co.  v.  Thomp- 
son, 93  Va.  312,  25  S.  E.  235,  arguendo. 

Distinguished  in  Haymond  v.  Camden,  22  W.  Va.  194,  195,  202,  hold- 
ing, where  right  to  pay  is  suspended,  right  to  sue  is  also. 

Suits  by  and  against  alien  enemies.    Note,  96  Am.  Dec.  632. 

Alien  enemies  as  litigants.    Note,  5  B.  B.  0.  599,  600. 
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18  WaU.  112-120,  21  L.  Ed.  805,  BSSt  ▼.  PQIiK. 

Treaty  1834  Yrith.  ObiekaMw  Indians  conferred  tUle  te  reserTation8» 
which  title  was  complete  when  locations  were  nade>to  identify  them. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  10,  19,  44  K  Ed.  53,  57,  20 
Sup.  Ct.  58,  holding  Chippewa  treaty  of  1863,  rescivdag  lands  for  Chief 
.Moose  Dung,  granted  alienable  title  in  fee  to  chinC;  Chase  v.  United 
States,  222  Fed.  597,  138  C.  C.  A.  117,  holding  treaty  with  Omahas  of 
1865  granted  to  assignees  of  land  in  severalty  inheritable  title  in  fee 
simple  subject  to  restriction  on  alienation ;  United  States  v.  Torrey  Cedar 
Co.,  154  Fed.  264,  holding  under  Stockbridge  treaty  of  1856,  allottee 
in  possession  of  land  allotted  him  by  tribal  council  had  equitable  title 
and  was  not  liable  for  waste  by  selling  timber  therefrom;  Jones  v* 
Meehan,  175  U.  S.  10, 19,  20,  44  L.  Ed.  64,  20  Sup.  Ct.  1,  Meehan  v.  Jones, 
70  Fed.  455,  and  I^and  v.  Keirn,  52  Miss.  351,  all  holding  patent  un- 
necessary under  similar  treaties. 

Construction  of  Indian  treaty  by  State  courts,  long  acquiesced  in,  will 
be  respected  by  Federal  courts. 

Approved  in  Gravelle  v.  Minneapolis  etc.  R.  R.  Co.,  3  McCrary,  386, 
16  Fed.  436,  holding  Federal  courts  will  follow  State  statutes  regulating 
admission  of  evidence. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Notes,  40  L.  B.  A.  (N.  8.)  417. 

(Patent  purporting  to  oonyey  lands  preTionsly  granted,  reserred  tnan, 
sale,  or  appropriated,  is  void. 

Approved  in  King  v.  McAndrews,  111  Fed.  863,  50  C.  C.  A.  29,  holding 
Dakota  territorial  act  of  March  7, 1886,  including  part  of  Indian  reserva- 
tion in  city  of  Chamberlain,  did  not  withdraw  this  land  from  entry; 
Janes  v.  iVilkinson,  2  Kan.  App.  366,  42  Pac.  737,  holding  land  subject 
to  subsisting  pre-emption  settlement  made  before  filing  map  by  railroad 
was  exempted  from  grant  to  railroad  in  aid  of  construction;  Wright  v. 
Roseberry,  121  U.  S.  520,  80  L.  Ed.  1048,  7  Sup.  Ct.  1000,  holding  patent 
cannot  include  swamp-lands  reserved  to  State ;  Doolan  v.  Carr,  125  U.  S. 
625,  628,  81  L.  Ed.  847,  848,  8  Sup.  Ct.  1231,  1233,  holding  land  under 
valid  Mexican  grant  cannot  pass  by  patent  from  United  States;  Burr 
v.  Greeley,  52  Fed.  927,  3  C.  C.  A.  357,  holding  patent  cannot  defeat 
prior  homestead  rights;  Lakin  v.  Dolly,  53  Fed.  336,  holding  patent  to 
mineral  claim  void,  if  amount  excessive ;  Northern  Pac.  R.  R.  Co.  v.  Can- 
non, 54  Fed.  258,  4  C.  C.  A.  303,  holding  grant  to  railroad  cannot  include 
mining  lands;  Northern  Pac.  R.  R.  Co.  v.  McCormick,  72  Fed.  738,  19 
C.  C.  A.  165,  holding  patent  is  not  evidence  of  title  to  land  not  subject 
to  disposition ;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  holding  United 
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States  eannot  grant  lands  reserved  to  State;  Mantle  v.  Noyes,  5  Mont. 
291,  5  Pae.  862,  holding  patent  to  placer  claim  cannot  defeat  right  under 
qnartz  elaim ;  Silver  Bow  Min.  etc.  Co.  v.  Clark,  5  Mont.  4^2,  5  Pac.  580, 
and  Horsky  v.  Moran,  21  Mont.  354,  53  Pae.  1067,  both  holding  deed 
under  town-site  patent  cannot  defeat  rights  under  placer  location ;  Web- 
ster V.  Clear,  49  Ohio  St.  400,  31  N.  E.  746,  holding  second  conveyance 
from  State  void,  although  first  unrecorded;  Mahn  v.  Harwood,  112 
U.  S.  358,  88  L.  Ed.  667,  5  Sup.  Ct  177,  and  dissenting  opinion  in  Doolan 
V.  Carr,  125  U.  S.  635,  31  L.  Ed.  860,  8  Sup.  Ct.  1236,  both  arguendo. 

Distinguished  in  Wallace  v.  Adams,  143  Fed.  722,  74  C.  C.  A.  540,  up- 
holding act  of  1902,  creating  eitissenship  court,  empowered  to  review  final 
jn^ments  of  Federal  courts  under  29  Stat.  339,  which  has  been  affirmed 
by  Supreme  Court ;  Knight  v.  United  States  Land  Assn.,  142  U.  S.  176, 
35  If.  Ed.  979, 12  Sup.  Ct.  262,  holding  rule  inapplicable  where  inchoate 
prior  title  not  confirmed;  United  States  v.  Winona  etc.  R.  R.  Co.,  67 
Fed.  956,  957,  15  C.  C.  A.  96,  holding  patent  cannot  be  collaterally  at- 
tacked if  department  had  power  of  disposition ;  New  Dunderberg,  Min. 
Co.  V.  Old,  79  Fed.  602,  25  C.  C.  A.  116,  under  statute. 

CopiflB  of  record  appertaining  to  land  office,  certified  by  register,  are 
evidence  in  MissiBoippi. 

Approved  in  Baltic  Min.  Co.  v.  Commonwealth,  207  Mass.  389]^  93 
N.  E.  834,  statute  imposing  excise  tax  on  foreign  corporations  held  valid 
as  to  plaintiff,  though  mainly  engaged  in  interstate  business. 

Word  **twm**  In  a  commission  excludes  day  of  date. 
Approved  Oberhaus  v.  State,  173  Ala.  494,  55  South.  901,  applying 
role  in  construing  provision  of  Constitution  as  to  time  for  holding  office ; 
Supreme  Couneil  American  Legion  of  Honor  v.  Gootee,  89  Fed.  946,  32 
C.  C.  A.  436,  construing  by-law  of  lodge  providing  for  reinstatement; 
In  re  Stevenson,  94  Fed.  113,  construing  statute  prescribing  time*  in 
which  petition  in  bankruptcy  must  be  filed ;  V^el  v.  State,  107  Ind.  378, 
8  N.  £.  166,  and  Fulton  v.  Woodward,  54  N.  J.  L.  484,  24  Atl.  402,  com- 
puting time  of  incumbency  in  office. 

'Trom"  as  word  of  inclusion  or  exclusion.    Note,  15  Ann.  Oas.  28. 

First  and  last  days  in  computing  time.    Note,  49  L.  B.  A.  194,  200, 
245. 

18  Wan.  120-126,  21  L.  Ed,  821,  COHEIN  T.  OODEN. 

Invention  or  discovery  relied  noon  as  defense  to  snlt  f6r  infringement 
must  be  complete  and  capable  of  producing  the  result  sought  to  be  accom- 
plMied. 

Approved  in  Standard  Sanitary  Mfg.  Co.  v.  Iron  City  Sanitary  Mfg. 
Co.,  222  Fed.  674,  138  C.  C.  A.  219,  patent  for  dredger  held  void  for 
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anticipation  by  device  accomplishing  same  result  in  sntetahtially  same 
way;  Wright  Co.  v.  Herring-Curtiss  Co.j  204  Fed.  603,  holding  invention 
set  np  as  anticipating  Wright  flying-machine  was  not  complete  or- capa- 
ble of  producing  same  result;  Imperial  Brass  Mfg.  Co.  v.  Nelson,  203 
Fed.  490, 121  C.  C.  A.  606,  holding  patent  for  compression-pipe  coupling  . 
anticipated  by  device  previously  known  and  in  all  respects  the  same; 
Wcstinghou^e  Mach.  Co.  v.  General  Electric  Co.,  199  Fed.  916,  holding 
conception  of  mind  not  sufficient  as  invention  within  section  4886,  Re- 
vised Statutes ;  Emerson  &  Norris  Co.  v.  Simpson  Bros.  Corp.,  188  Fed. 
811,  holding  patent  for  making  artificial  stone  void  for  anticipation  by 
prior  public  use  of  substantially  same  process ;  Schmertz  Wire  Glass  Co. 
V.  Western  Glass  Co.,  178  Fed.  989,  holding  patents  for  making  wire 
glass  infringed  by  later  patents  on  process  differing  in  no  essential  re- 
spect; Wright  Co.  V.  Paulhan,  177  Fed.  269,  holding  patent  not  antici- 
pated by  experimental  designs;  American  Graphophone  Co.  v.  Leeds  & 
Catlin  Co.,  170  Fed.  331,  95  C.  C.  A.  511,  holding  assertion  that  cer- 
tain result  had  been  accomplished,  without  describing  means,  was  in- 
sujSicient  as  anticipation;  Buser  v.  Novelty  Tufting  Machine  Co^,  151 
Fed.  492,  81  C.  C.  A.  16,  holding  patents  for  tufting  machine  void  for 
prior  use  for  many  years  of  machines  embodying  all  essential  features; 
Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co.,  142  Fed.  517,  up- 
holding Liddell  patent  No.  558,969,  for  paper-bag  machine,  and  holding 
it  infringed  by  Claussen  patent  No.  598,497;  Miehle  v.  Scott,  40  App. 
D.  C.  21,  holding  device  designed  to  produce  certain  result,  though 
ready  for  operation  at  certain  date,  was  not  reduced  to  practice,  where 
usefulness  could  not  be  demonstrated  without  test;  Marder  v.  Dey,  32 
App.  D.  C.  598,  holding  claimant  of  priority  failed  to  show  invention  of 
two-color  typewriter  ribbon  had  passed  speculative  stage;  Sherwood  v. 
Drewson,  29  App.  D.  C.  173,  holding  claimant  of  prior  invention  of 
paper-making  process  did  not  show  reduction  to  practice;  Funk  v. 
Haines,  20  App.  D.  C.  288*,  holding  pencil  sketches  of  device  insufficient ; 
Hunter  v.  Stikeman,  13  App.  D.  C..219,  holding  small  experimental 
model  intended  as  illustration  and  not  attempted  to  be  used  till  after 
declaration  of  interference  was  insufficient;  Glidden  v.  Noble,  5  App. 
D.  C.  494,  holding  in  interference  proceedings,  machine  which  was  com- 
plete and  operative  was  entitled  to  patent  as  against  machine  produced 
earlier  but  incomplete  and  inoperative;  Coffee  v.  Guerrant,  3  App.  D.  C. 
499^  holding  prior  applicant  had  first  successfully  reduced  machine  to 
practice;  Smith  etc.  Mfg.  Co.  v.  Sprague,  123  U.  S.  266,  31  L.  Ed.  147, 
8  Sup.  Ct.  130,  Stitt  V.  Eastern  R.  Co.,  22  Fed.  650,  Edison  Electric 
Light  Co.  V.  Beacon  Vacuum  Pump  etc.  Co.,  54  Fed.  693,  and  Mast  v. 
Iowa  Windmill  etc,  Co.,  68  Fed.  223,  all  holding  reduction  to  mere  ex- 
perimental forAfi  does  not  constitute  anticipation;  Kelleher  v.  Darling, 
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4  ClifE.  440,  Fed.  Cas.  7653,  holding  ineompleie  machine  insufficient; 
American  Bell  Telephone  Co.  v.  People's  Telephone  Co.,  22  Blatchf .  536,. 
22  Fed.  313,  and  Judson  v.  Bradford,  14  Fed.  Cas.  9,  mere  prior  knowl- 
edge without  use  insufficient;  Miller  v.  Foree,  9  Fed.  607,  holding  prior 
discovery  and  successful  use  sufficient;  Allis  v.  Buckstaff,  13  Fed.  891, 
holding  idea  not  embodied  in  distinct  form  not  anticipatory;  Deering 
V.  Winona  Harvester  Works,  155  U.  S.  302,  89  L.  Ed.  159,  15  Sup.  Ct, 
124,  Putnam  v.  Hollender,  19  Blatchf.  59,  6  Fed.  893,  Davis  v.  Brown, 
19  Blatchf.  275,  9  Fed.  656,  and  Smith  v.  Davis,  34  Fed.  785,  aU  holding 
patent  for  apparatus  not  anticipated  by  similar  machine  previously 
abandoned;  American  Bell  Tel.  Co.  v.  American  etc.  Tel.  Co.,  35  Fed. 
739,  1  L.  R.  A.  62,  holding  practicable  telephone  not  anticipated  by  one 
previously  made  on  same  principle,  but  which  failed  to  produce  result 
expected;  Corser  ▼.  Brattleboro  Overall  Co.,  59  Fed.  782,  holding  affi- 
davit of  third  x)erson  that  he  suggested  improvement  is  insufficient; 
National  Cash  Reg.  Co.  v.  Lamson  Consolidated  Store-Service  Co.,  60 
Fed.  604,  holding  practical  improvements  in  cash  registers  anticipatory ; 
Kinnear  v.  Capital  Sheet-Metal  Co.,  81  Fed.  492,  holding  use  must  con- 
form to  intention  when  patent  issued;  Barbed  Wire  Patent,  143  IT.  S. 
285,  86  L.  Ed.  159,  12  Sup.  Ct.  447,  and  Wheaton  v.  Kendall,  85  Fed. 
672,  holding,  patent  will  not  issue  if  machine  incomplete  in  any  part ; 
Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  410,  415,  holding  im- 
practicable dredging  apparatus  did  not  constitute  anticipation;  Lamson 
V.  Martin,  159  Mass.  565,  35  N.  E.  81,  holding  ideas  not  embodied  in 
models  or  drawings,  nor  reduced  to  practice,  do  not  constitute  invention ; 
Thayer  v.  Hart,  22  Blatchf.  231,  20  Fed.  694,  Washburn  &  Moen  Mfg. 
Co.  V.  Haish,  10  Biss.  70,  4  Fed.  904,  Comstock  v.  Sandusky  Seat  Co., 
6  Fed.  Cas.  256,  Moore  v.  Thomas,  17  Fed.  Cas.  702,  and  Pickering  ▼. 
MeCullough,  19  Fed.  Cas.  582,  all  arguendo. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  0. 183, 184. 

Burden  of  proof  zests  on  defendant  in  suit  for  infringement. 
Approved  in  Hutten  v.  Frank  Ejrementz  Co.,  231  Fed.  976,  Taigman 
V.  Forsbeig,  223  Fed.  789, 139  C.  C.  A.  607 ,  Wayman  v.  Louis  Lipp  Co., 
222  Fed.  682,  683,  Diamond  Patent  Co.  v.  S.  E.  Carr  Co.,  217  Fed.  402, 
133  C.  C.  A.  310,  Electric  Storage  Battery  Co.  v.  Philadelphia  Storage 
Battery  Co.,  211  Fed.  161,  Salts-Textile  Mfg.  Co.  v.  Tingue  Mfg.  Co., 
227  Fed.  118,  and  Consolidated  Contract  Co.  v.  Hassam  Paving  Co., 
227  Fed.  440,  all  appljring  rule  where  defendant  alleged  prior  sale; 
American  Caramel  Co.  v.  Glen  Rock  Stamping  Co.,  201  Fed.  367, 
holding  patent  for  caramel-holder  not  anticipated;  Clark  v.  George 
Lawrence  Co.,  160  Fed.  514,  Beckwith  v.  Malleable  Iron  Range  Co., 
174   Fed.   1009,   Greenwald   v.   Weiss,   180    Fed.   475,   Phoenix   Knit- 
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ting  Works  v.  Hygienic  Fleeced  Underwear  Co.,  194  Fed.  719,  and 
Moline  Plow  Co.  v.  Rock  Island  Plow  Co.,  212  Fed.  732,  129  C.  C.  A. 
337,  all  holding  burden  of  proof  as  to  prior  use  not  sustained;  Gen- 
eral Electric  Co.  v.  Steinberger,  208  Fed.  700,  holding  in  suit  in 
equity,  under  section  4915,  Revised  Statutes,  plaintiff's  case  required 
only  preponderance  of  evidence;  Charles  Hunnicutt  Co.  y.  A.  B.  Gaston 
Co.,  207  Fed.  588,  holding  burden  sustained  as  to  prior  invention  of 
seed-corn  grader;  H.  J.  Heinz  Co.  v.  Cohn,  207  Fed. '554,  126  C.  C.  A. 
197,  holding  burden  not  sustained  as  to  prior  invention  of  envelope  with 
transparent  face;  Toung  v.  Burley,  200  Fed.  261,  118  C.  C.  A.  368, 
holding  void  patent  for  method  of  decorating  pottery  in  view  of  prior 
use  of  same  methods;  Warren  Bros.  Co.  v.  City  of  Montgomeiy,  172 
Fed.  421,  holding  burden  as  to  prior  use  of  street  pavement  not  sus- 
tained; Hancock  v.  Boyd,  170  Fed.  610,  holding  burden  not  sustained 
as  to  prior  use  of  patent  for  rotaiy  disk  plow;  Laas  v.  Scott,  161  Fed. 
126,  holding  burden  sustained  as  to  prior  invention  of  rail  anchor; 
Stafford  v.  Morris,  161  Fed.  118,  holding  burden  as  to  anticipation  not 
sustained  as  to  knitting-machine;  Standard  Sanitary  Mfg.  Co.  v.  J.  L. 
Mott  Iron  Works,  152  Fed.  640,  holding  burden  as  to  prior  use  of 
dredger  not  sustained;  Laas  v.  Scott,  145  Fed.  196  (affirmed  in  Scott 
v.  Laas,  150  Fed.  765,  30  C.  C.  A.  500),  judgment  for  complainant-  in 
District  of  Columbia  Supreme  Court,  on  appeal  from  proceedings  in 
patent  office,  creates  presumption  of  prioifity  of  invention;  Koemer  v. 
Deuther,  143  Fed.  548,  holding  Koemer  patent  No.  392,735,  for  printers' 
drying-rack,  not  anticipated  and  infringed;  Merrimac  Mattress  Mfg. 
Co.  V.  Feldman,  133  Fed.  67,  holding  Leighton  patent  No.  667,916,  for 
inconvertible  couch-bed,  void  for  anticipation;  Fairbanks,  Morse  &  Co. 
V.  Stickney,  123  Fed.  82,  59  C.  C.  A.  209,  upholding  Hobart  patent 
No.  655,440,  for  clutch  mechanism,  valid  and  infringed  as  to  claims  3, 
4  and  5,  but  void  as  to  claim  6;  Merrimac  Mattress  Co.  v.  Brown,  122 
Fed.  89,  holding  Leighton  patent  No.  667,916,  for  interchangeable  couch- 
bed,  not  anticipated  and  infringed  as  to  claims  5,  6,  7;  Durfee  v.  Bawo, 
118  Fed.  859,  holding  Harrington  patent  No.  485,542,  for  improvement 
in  tubular  bells,  designed  to  improve  tone  must,  in  view  of  prior  art, 
be  limited  to  particular  invention  described  but  anticipated  Treat  patent 
No.  568,816 ;  Consolidated  Rubber  Tire  Co.  v.  Finley  etc.  Tire  Co.,  116 
Fed.  632,  holding  Grant  patent  No.  554,675,  for  rubber-tiiyd  wheel,  in- 
fringed though  elements  severally  were  old;  American  Bell  Tel.  Co.  v. 
National  Tel.  Mfg.  Co.,  109  Fed.  1030,  holding  void  for  anticipation 
Berlinger  patent  No.  463,569,  for  telephone  transmitter;  Covert  v. 
Covert,  106  Fed.  185,  holding  Emons  patent  No.  463,599,  for  wagon  jack, 
void  because  article  was  placed  on  sale  by  inventor  more  than  two 
years  prior  to  application;  German- American  Filter  Co.  v.  Loew  Filter 
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Co,,    103  Fed.  308,  holding  Stockheim  patent  No.  378,379,  for  process 
for  fili^ering  beer,  not  anticipated  by  King  apparatus  for  straining  beer 
in  x-skctdng  (xft;  Williams  v.  Ogle,  14  App.  D.  C.  149,  and  Locke  v.  Boch, 
17  JLjyp,  D.  C.  84,  both  holding  in  interference  suit  burden  as  to  prior 
invon.t;ion  not  sustained;  Arnold  v.  Tyler,  10  App.  D.  C.  179,  holding 
deeision  of  patent  office  in  interference  case  must  stand  on  appeal  unless 
evidence  shows  beyond  reasonable  doubt  that  appellant  was  prior  in- 
veatox";  In  re  Appeals  of  Drawbaugh,  9  App.  D.  C.  241,  holding  in 
ipplioation  for  patent,  burden  as  to  prior  invention  of  telephone  trans- 
mit'te:r   not  sustained;  Hisey  v.  Peters,  6  App.  D.  C.  71,  holding  burden 
as  1:o    prior  invention  not  sustained  in  interference  proceeding;  Burr  v. 
Ford.,  6  App.  D.  C.  28,  holding  proof  of  prior  use  not  made  out  in  inter- 
{ereno^  proceeding;  Adams  etc.  Mfg.  Co.  v.  Rathboiie,  26  Fed.  264, 
Co-tear    v.   Wollschlaeger,   53   Fed.   575,  Pittsburgh   Reduction   Co.   v. 
Cowles  Electric  etc.  Co.,  55  Fed.  308,  Pacitic  Cable  Ry.  Co.  v.  Butte 
City  Ry.  Co.,  55  Fed.  764,  Edison  Electric  Co.  v.  Electric  Mfg.  Co.,  57 
Fed.   618,  and  Sacks  v.  Brooks,  85  Fed.  971,  all  holding  priority  must 
be  shown  beyond  reasonable  doubt;  Cantrell  v.  Wallick,'ll7'U.  S.  696, 
29  Ifc  Ed.  1019,  6  Sup.  Ct.  974,  and  Morgan  v.  Daniels,  153  U.  S.  123, 
58  I..  Ed.  658,  14  Sup.  Ct.  773,  holding  decision  of  patent  office  control- 
"'^   unless  controverted  by  clear  evidence;  Howard  v.  St.  Paul  Plow 
^«>rks,  35  Fed.  745,  Hunt  Bros.  Fruit  P.  Co.  v.  Cassidy,  53  Fed.  260, 
^  ^-   C.  A.  525,  and  Holloway  v.  Dow,  54  Fed.  514,  all  holding  letters 
f^^^^nt  prima  facie  evidence  of  invention ;  Kittle  v.  Hall,  24  Blatchf .  193, 
^^  514,  holding  defendant  liable  where  proof  not  clear;  Wetherell 
JJ  "^^^ith,  27  Fed.  366,  and  Hat-Sweat  Mfg.  Co.  v.  Davis  Sewing-Mach. 
v^*,  ^^2  Fed.  404,  granting  injunction  where  evidence  conflicting;  Elec- 
\;^edil  Accumulator  Co.  v.  Julien  Electric  Co.,  38  Fed.  127,  holding  court 
^»y  reject  evidence  if  not  clear;  Electric  Mfg.  Co.  v.  Edison  Electric 
light  Co.,  61  Fed.  836,  10  C.  C.  A.  106,  affirming  57  Fed.  618,  and  hold- 
ing rule  •especially  applicable  where  patent  has  been  upheld  after  prior 
protracted  litigation;  Standard  Cartridge  Co.  v.  Peters  Cartridge  Co., 
69  Fed.  410,  holding,  in  suit  to  set  aside  patent,  burden  is  on  complain- 
ant to  show  anticipation ;  Mack  v.  Spencer  etc.  Mfg.  Co.,  52  Fed.  821, 
and  Dodge  v.  Post,  76  Fed.  809,  holding  inherent  improbability  of  antici- 
pation fatal  to  defense;  Matheson  v.  Campbell,  77  Fed.  281,  holding 
burden  on  defendant  to  show  chemical  product  not  made  by  patented 
process;  Bowers  v.  Pacific  Coast  D.  etc.  Co.,  81  Fed.  571,  issuing  in- 
junction in  absence  of  proof  by  defendant;  Wilkins  Shoe-Button  Fast- 
ener Co.  v.  Webb,  89  Fed.  996,  holding  proof  to  impeach  patent  must 
leave  no  fair  doubt  as  to  invalidity;  Bowers  y.  San  Francisco  Bridge 
Co.,  91  Fed.  409,  and  Badische  v.  Kalle,  94  Fed.  166,  holding  burden  of 
proving  anticipation  is  on  defendant;  Dreyfus  v.  Schneider,  25  Fed.  481, 
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Eagle  Mfg.  Co.  v.  David  Bradley  Mfg.  Co.,  50  Fed.  194,  and  dissenting 
opinion  in  Andrews  v.  Hovey,  5  McCrary,  214, 16  Fed.  411,  all  arguendo. 
Distinguished  in  Esty  v.  Newton,  14  App.  D.  C.  52,  holding  in  inters 
f erence  proceeding  before  patent  granted,  burden  was  on  junior  claim- 
ant to  prove  claim  by  preponderance  only;  Wurts  v.  Harrington,  10 
App.  D.  C.  153, 155,  holding  in  interference  proceeding  between  patentee 
and  applicant,  applicant  was  required  to  prove  claim  of  reduction  to 
practice  by  preponderance  only. 

Failure  of  party  tp  action  to  produce  evidence  as  raising  presump- 
tion against  him.    Note,  Ann.  Oas.  1914A,  988. 

Prior  knowledge  and  use  by  a  sin^  person  is  sniBcient  to  defeat  action 
for  infringement. 

Approved  in  Benthall  Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed. 
931,  holding  patent  for  peanut-picker  void  for  prior  use;  Wayman  v. 
Louis  Lipp  Co.,  222  Fed.  684,  holding  patent  for  dredger  void  for  prior 
use;  Imperial  Brass  Mfg.  Co.  v.  Nelson,  194  Fed.  167,  holding  patent 
for  pipe-coupling  void  for  anticipation  because  of  prior  knowledge  of 
device  by  others ;  Davis  &  Roesch  Temperature  Controlling  Co.  v.  National 
Steam  Speciality  Co.,  164  Fed.  193,  holding  making  and  use  of  invention, 
without  public  use  or  other  act  placing  it  in  possession  of  public,  though 
right  to  patent  lost  by  delay,  did  not  constitute  abandonment  to  public 
so  as  to  invalidate  patent  subsequently  granted  to  another;  Universal 
Adding  Mach.  Co.  v.  Comptograph  Co.,  161  Fed.  367,  holding  claims  of 
patent  void  for  abandonment  to  public  for  eight  years;  Ajaz  Metal  Co. 
V.  Brady  Brass  Co.,  155  Fed.  415,  holding  prior  use  by  others  not  estab- 
lished; United  Shoe  Mach.  Co.  v.  Greenman,  145  Fed.  541,  though  one 
having  embodied  invention  in  machine,  whose  use  was  *  abandoned, 
failed  to  describe  it  in  patent  granted  to  him,  so  that  latter  was  in- 
operative, attempt  to  obtain  patent  is  evidence  that  invention  was  not 
abandoned ;  Daniel  v.  Restein  &  Co.,  131  Fed.  473,  holding  Miller  patent 
No.  524,178,  for  packing,  void  for  anticipation;  United  States  Mineral 
Wool  Co.  V.  Manville  Covering  Co.,  125  Fed.  772,  60  C.  C.  A.  288,  hold- 
ing Rockwell  patent  No.  447,360,  for  process  for  manufacturing  mineral 
wool,  void  for  anticipation;  Bannerman  v.  Sanford;  99  Fed.  297,  39 
C.  C.  A.  534,  holding  void  for  prior  use  Roper  patent  No.  316,401,  for 
magazine  gun,  where  gun  was  invented  jointly  by  Roper  and  another, 
containing  same  combination  though  in  different  gun;  Hall  v.  Macneale, 
107  U.  S.  97,  27  L.  Ed.  869,  2  Sup.  Ct.  79,  holding'  claim  defeated  by 
prior  use  and  sale ;  Brush  v.  Condit,  132  U.  S.  48,  49,  33  L.  Ed.  256,  10 
Sup.  Ct.  4  (affirming  22  Blatchf.  260,  20  Fed.  835),  and  Stephenson  v. 
Brooklyn  etc.  R.  R.  Co.,  19  Blatchf.  476,  14  Fed.  460,  both  holding  suc- 
cessful public  use  by  single  person  sufficient;  Henry  y.  Providence 
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Tool  Co.,  11  Fed.  Cas.  1188,  holding  use  must  be  in  public;  Dalby  v. 
I^ynes,  64  Fed.  378,  379,  holding  knowledge  and  use  by  manufaeturer 
alone  sufficient. 

Distinguished  in  Wilson  v.  Coon,  18  Blatehf.  547,  6  Fed.  626,  and 
Parlin  v.  Moline  Plow  Co.,  89  Fed.  333,  32  C.  C.  A,  221,  under  facts ; 
EmezaoQ  £lee.  M^.  Co.  v.  Van  Nort  Bxos.  Elec.  Co.,  116  Fed.  980, 
arguendo. 

18  WalL  12S-129,  21  L.  Bd.  812»  T7NITED  STATES  ▼.  BUZZO. 

Instance  wliere  IMeral  court  took  ccgnisaoce  of  criminal  case  prose- 
cuted by  information. 

Cited  as  such  in  Ex  parte  Wilson,  114  Jj.  S.  425,  29  L.  Ed.  92,  5 
Sap.  Ct.  939,  and  United  States  v.  Maxwell,  3  Dill.  280,  Fed.  Cas.  15,750. 

Special  Terdict,  on  information  under  act  1866,  for  failing  to  stamp 
certain  instruments,  '*wlth  intent  to  evade^  provisions  of  act^  must  find 
intent. 

,  Approved  in  State  v.  Hoot,  120  Iowa,  243,  94  N.  W.  566,  upholding 
sufficiency  of  proof  of  intent  to  commit  murder  where  defendant  mailed 
box  containing  dynamite  to  himself,  knowing  wife  would  open  it';  Terri- 
tory V,  Baca,  11  N.  M.  564,  566,  71  Pac.  462,  holding  erroneous  refusal 
of  instructiims  in  prosecution  for  assault  with  intent  to  murder  that  if 
defendant  cut  witness  without  intent  so  to  do  he  is  not  guilty;  Robin- 
son V.  Robinson,  20  S.  C.  573,  refusing  to  hold  void,  note  innocently 
executed  without  stamps;  State  v.  French,  50  La.  Ann.  465,  23  South.* 
607,  holding  special  verdict  in  criminal  case  defective  where  intent  not 
found. 

What  special  verdict  must  contain.    Note,.  24  Lr  R.  A.  (N«  8.)  15« 

Supreme  Oonrt  will  not  take  cognizance  of  certificate  of  divison  when 
record  shows  fatal  defect  in  proceedings,  rendering  Judgment  against  de- 
fendant impossible. 

Approved  in  United  States  v.  Britton,  107  U.  S.  671,  27  L.  Ed.  526, 
2  Sup.  Ct.  525,  and  United  States  v.  Britton,  108  U.  S.  207,  27  L.  Ed. 
701,  2  Sup.  Ct.  536,  refusing  to  answer  questions  where  indictment  is 
bad. 

18  Wall  129-141.  21  !■.  Ed.  929,  BABTEMETEB  ▼.  IOWA. 

PoUee  power  of  States  extends  to  regulation  or  prohibition  of  sales  of 
Intoxicating  liquors. 

Approved  in  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201,  57  L.  Ed. 
187,  33  Sup.  Ct.  44,  holding  State  could  prohibit  sale  of  beverage  con- 
taining small  percentage  of  malt ;  Meyer  etc.  Co.  v.  Mobile,  147  Fed.  845, 
upholding  ordinance  licensing  beer  dealers  as  applied  to  sale  of  beer 
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in  bottles  brought  from  other  Stales;  Beauvoir  Club  v.  State,  148  Ala. 
648,  121  Am.  St.  Rep.  82,  42  South.  1041,  holding  statute  closing  plaees 
for  sale  of  liquor  on  Sunday  was  valid  and  applied  to  club  room  of 
private  club;  Ghema  v.  State,  16  Ariz.  360,  Ann.  Oas.  1916D,  94,  146 
Pac.  501,  upholding  prohibitory  amendment  to  Constitution ;  Schmidt  v. 
Indianapolis,  168  Ind.  640,  120  Am  St.  Rep.  386,  14  L.  R.  A.  <N.  8.) 
787,  80  N.  E.  635,  upholding  ordinance  requiring  license  to  conduct  or 
maintain  in  city  brewery,  depot  or  agency  of  brewery;  Tarantina  v. 
Louisville  etc.  R.  Co.,  254  111.  630,  Ann.  Cas.  1918B,  1068,  98  N.  E.  1001, 
upholding  statute  making  it  offense  to  drink  liquor  on  railroad  cars; 
State  V.  Durein,  70  Kan.  29,  30,  80  Pac.  992,'  993,  upholding  constitu- 
tional and  statutory  prohibition  against  sale  of  liquor;  In  re  Hastings 
Brewing  Co.,  83  Neb.  114,  17  Ann.  Oaa.  998,  119  N.  W..  29,  construing 
statutes  to  authorize  license  to  corporation  to  sell  liquors  at  wholesale; 
People  V.  Crane,  214  N.  Y.  183,  Ann.  Cas.  1915B,  1254,  108  N.  E.  437, 
upholding  statute  limiting  employment  on  public  works  to  citizens  of 
United  States;  State  v.  Hooker,  22  Okl.  728,  98  Pac,  971,  upholding 
statute  providing  for  search  and  seizure  of  liquors;  Arie  v.  State,  1 
Okl.  Cr.  257,  673,  23  Okl.  173,  100  Pac.  25,  upholdfng  prohibition  article 
of  State  Constitution ;  Ex  parte  Cain,  1  Okl.  Cr.  8,  20  dkl.  127,  93  Pac. 
975,  holding  prohibition  article  of  Constitution  was  valid  and  self- 
executing;  Buffalo  etc.  Film  Corp.  v.  Breitinger,  250  Pa.  232,  95  Atl.  435, 
holding  statute  creating  board  of  censors  to  regulate  exhibition  of  mov- 
ing picture  films  was  valid  exercise  of  police  power;  Motlow  v.  State, 
125  Tenn.  580,  145  S.  W.  186,  upholding  State  prohibition  law;  State  v. 
J,  W.  Kelly  &  Co.,  123  Tenn.  565, 133  S.  W.  1013,  holding  sale  of  liquor 
was  completed  by  delivery  to  carrier  in  another  State  to  person  order- 
ing by  mail  and  not  subject  to  State  prohibitory  law;  J.  W.  Kelly  & 
Co.  V.  Conner,  122  Tenn.  373,  123  S.  W.  630,  holding  equity  would  not 
enjoin  prosecution  for  selling  liquor  by  wholesale  within  four  miles  of 
schoolhouse,  on  ground  that  such  sales  were  not  intended  to  be  included 
within  prohibition  of  statute;  Harrell  v.  Speed,  113  Tenn.  230,  106 
Am.  St.  Rep.  814,  81  S.  W.  841,  one  running  bar  on  boat  plying  between 
Arkansas  and  Tennessee  is  subject  to  license  tax  imposed  by  Tennessee 
statute  for  running  bar  while  vessel  is  at  landing  in  Tennessee ;  Webster 
V.  State,  110  Tenn.  505,  82  S.  W.  182,  upholding  statute  prohibiting  sale 
of  liquor  within  four  miles  of  institution  of  learning;  State  y.  Board  of 
Commrs.  of  Natrona  County,  18  Wyo.  167,  105  Pac.  298,  upholding  stat- 
ute, prohibiting  sale  of  liquor  outside  incorporated  town;  dissenting 
opinion  in  First  Nat.  Bk.  v.  United  States,  206  Fed.  386,  46  L.  R.  A. 
(N.  S.)  1189,  124  C.  C.  A.  256,  majority  holding  collection  by  bank  of 
sight  draft  for  price  of  liquor  transported  in  interstate  commerce,  and 
delivery  to  consignee  of  bill  of  lading  attached  to  draft,  possession  of 
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which  consignee  required  to  procure  liquor,  did  not  subject  bank  to  fine 
under  section  239,  Penal  Code;  Boston  Beer  Co.  v.  Massachusetts,  97 
n.  S.  32,  33,  84  L.  £d.  992»  Foster  v.  Kansas,  112  U.  S.  206,  28  L.  Ed. 
697,  5  Sup.  Ct.  98,  32  Kan.  768,  Mugler  y.  Kansas,  123  U.  S.  659,  81 
L^  Sd.  209,  8  Sup.  Ct.  296  (affirming  29  Kan.  273,  44  Am  Eep.  640), 
GioKza  V.  Tieman,  148  U.  S.  662,  37  L.  Ed.  601,  13  Sup.  Ct.  723,  Norton 
V.  Jamison,  154  U.S.  501  (Appendix),  88  L.  Ed.  1089,  14  Sup.  Ct.  1196, 
State  V.  Bradley,  26  Fed.  290,  Kohn  v.  Melcher,  29  Fed.  435,  In  re 
Spieker,  43  Fed.  654,  10  L.  B.  A.  447,  Cantini  v.  Tillman,  54  Fed.  973, 
Jacobs  Pharmacy  Co.  v.  Atlanta,  89  Fed.  246,  .Ex  parte  Campbell,  74 
€al.  22,  23,  5  Am.  St.  Bap.  480,  421,  15  Pac.  319,  State  y.  Brown, 
19  Fla.  604,  607,  McLane  y.  Leieht,  69  Iowa,  405,  407,  29  N.  W.  329, 
330,  Connolly  y.  Scarr,  72  Iowa,  225,  33  N.  W.  642,  Prohibitoi-y  Amend- 
ment Cases,  24  Kan.  722,  Carleton  y.  Rugg,  149  Mass.  553,  14  Am.  St 
Sep.  447,  5  L.  B.  A.  196,  22  N.  £.  55,  Decie  y.  Brown,  167  Mass.  291, 
45  K.  £.  766,  Reithmiller  y.  People,  44  Mich.  285,  6  N.  W.  669,  People 
y.  Walling,  53  MUk  268, 18;N.  W.  810,  Rohrbacher  y.  Jackson,  51  Miss. 
743,  Territory  y.  Onyott,  9  Mont.  51,  22  Pac.  135,  State  y.  Joyner,  81 
K.  C.  536,  State  y.  Kibling,  63  Vt.  643,  22  Atl.  616,  and  Sayage  y.  Com- 
numwealth,  84  Va.  623,  5  &.  E.  567,  all  upholding  State  statutes  of  simi- 
lar character;  United  States  y.  Roman,  33^  Fed.  120  (affirming  30  Fed. 
56),  and  State  y.  Berlin,  21  S.  C.  295,  53  Am.  Bap.  679,  State  may  eyen 
discriminate  against  unincorporated  towns  prohibiting  sales  therein; 
dissenting' opinion  in  Bowman  y.  Chicago  letc.  Ry.  Co.,  125  U.  S.  510, 
31  L.  Ed.  716,  8  Sup.  Ct.  707,  majority  holding  State  cannot  prohibit 
carriers  from  bringing  liquor  into  State;  dissenting  opinion  in  Leisy  y. 
Hardin,  135  U.  S.  129,  130,  84  L.  Ed.  139,  J40,  10  Sup.  Ct.  691,  692 
(see  majority  opinion,  infra)^  dissenting  opinion  in  Rhodes  y.  Iowa,  170 
U.  S.  427,  42  L.  Ed.  1096,  18  Sup.  Ct.  669,  majority  holding  law  requir- 
ing carrier  to  certify  that  consignee  is  authorized  to  sell  liquor  uncon- 
stitutional; dissenting  opinion  in  Robinson  y.  Miner,  68  Mich.  575,  37 
K.  W.  33,  majority  holding  Michigan  law  unconstitutional  in  certain 
features;  dissenting  opinion  in  McCullough  y.  Brown,  41  S.  C.  278, 
279,  23  L.  B.  A.  432,  488,  19  S.  E.  485,  majority  holding  dispensary  act 
not  police  regulation,  and  yoid;  Electric  Imp.  Co.  y.  San  Francisco,  45 
Fed.  594,  18  L.  B.  A.  138,  holding  State  may  forbid  stretching  of  oyer- 
head  electric  wires;  Magner  y.  People,  97  HI.  336,  may  enact  laws  for 
protection  of  game;  Glennon  y.  Britton,  155  111.  245,  40  N.  E.  598,  may 
proyide  for  searches  and  seizures  of  property  illegally  kept ;  Hockett  y.. 
State,  105  Ind.  259,  55  Am.  Bep.  207,  5  N.  E.  183,  may  regulate  charges 
of  telephone  companies ;  United  States  y.  Cobn,  2  Ind.  Ter.  491.  52  S.  W. 
44,  holding  prohibition  of  sale  of  liquor  in  territory  is  reasonable  exer- 
cise of  power  by  Congress ;  Matter  of  Brosnahan,  4  McCrary,  9,  18  Fed. 
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67,  Butler  v.  Chambers,  36  Minn.  72,  1  Am.  St.  Rep.  641,  30  N.  W.  309, 
and  State  v.  Addington,  12  Mo.  App.  219,  227,  all  holding  State  may 
regulate  sale  of  oleomargarine;  State  y.  Beattie,  16  Mo.  App.  145, 
regulate  erection  of  livery-stables;  Bavis  v.  State,  68  Ala.  63,  44  Am. 
Rep.  182,  Mangan  v.  State,  76  Ala.  63,  65,  and  State  v.  Moore^  104  N.  C. 
722,  17  Am.  St.  Rep.  702,  10  S.  E.  145,  may  regulate  sale  of  cotton  in 
seed;  State  v.  Burgoyne,  7  Lea,  177,  40  Am.  R^.  62,  may  prohibit 
carrying  of  revolvers;  Justice  v.  Commonwealth,  81  Va.  212,  may  pro- 
hibit conduct  of  lotteries;  Baker  v.  State,  54  Wis.  371,  373,  12  N.  W. 
14,  15,  holding  statute  providing  penalty  for  engaging  in  banking  busi- 
ness when  insolvent,  is  valid ;  Charge  to  Grand  Jury,  30  Fed.  Cas.  1006, 
'  and  dissenting  opinion  in  Koehler  v.  Hill,  60  Iowa,  587,  14  N.  W.  760, 
both  arguendo. 

Distinguished  in  Leisy  v.  Hardin,  135  U.  S.  121,  84  L.  Ed.  187,  10 
Sup.  Ct.  688,  holding  law  prohibiting  sales  of  liquor  inapplicable  to  sales 
in  original  packages  by  importer;  Crutcher  v.  Kentucky,  141  U.  S.  61, 
35  L.  Ed.  653,  11  Sup.  Ct.  855,  holding  Sta^  cannot  lay  discriminating 
tax  on  foreign  insurance  companies;  dissenting  ojHnion  in  Powell  v. 
Pennsylvania,  127  U.  S.  699,  82  L.  Ed.  261,  8  Sup.  Ct.  1263,'majoril7 
holding  State  may  regulate  or  prohibit  sale  of  oleomaigazine. 

How   far   State   may    regulate   or   prohibit    sale   of  intozieating 
liquors.    Note,  35  Am.  Dec.  881,  382. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxicat- 
ing liquors.    Note,  2  Ann.  Gas.  89,  99. 

Constitutionality  of  local  option  laws.    Note,  14  Ann.  Oaa.  1002. 

Constitutional   right   to   prohibit    sale    of   intoxicants.    Note,    15 
L.  R.  A.  (N.  S.)  984,  936. 

Power  to  prohibit  manufacture  of  alcohol  or  liquor  for  uses  other 
than  as  beverage.    Note,  49  L.  R.  A.  (N.  S.)  188. 

Power  of  State  to  regulate  or  prohibit  sale  or  manufacture  of  goods. 
Note,  1  Am.  St.  Rep.  644. 

Constitutionality    of    State    regulations    of   interstate    commerce. 
Note,  27  AnL  St  R&p.  565. 

Oleomargarine  laws.    Note,  57  Am. "Rep.  747. 

Constitutionality  df  statute  attempting  to  grant  monopoly.    NotCi 
58  L.  R.  A.  765. 

Right  to  sell  intoxicatlDg  liavoTe  la  not  a  piiTUege  of  dtisens  of  the 
United  States  under  the  Fourteentb  Amendment. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  96,  58  L.  Ed.  105,  29 
Sup.  Ct.  14,  holding  citizenship  of  State  and  citizenship  of  United 
States  are  distinct,  and  first  eight  amendments  do  not  apply  to  citizens 
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of  States ;  Austin  y.  Tennessee,  179  U.  S.  346,  45  L.  Ed.  227,  21  Sup.  Ct. 
133,  holding  cigarettes  are  subjects  of  commerce;  McClure  v.  Topf,  112 
Ark.  346,  347,  166  8.  W.  175,  upholding  statute  requiring  petition  of 
majority  of  adult  white  population  of  town  as  condition  to  issuance  of 
liquor  license  therein;  State  v.  Fountain,  6  Penne.  (Del.)  525,  69  Atl. 
929,  holding  local  option  law  not  violative  of  Federal  Constitution ;  Jor- 
dan V.  Evansville,  163  Ind.  515,  516,  517,  67  L.  B.  A.  613,  72  N.  E.  545, 
546,  upholding  Bums'  Ann.  Stats.  1901,  §  3927,  giving  city  power  to 
require  license  to  sell  liquor  within  four  miles  of  corporate  limits ;  State 
V.  lindgTOve,  1  Kan.  App.  59,  41  Pac.  691,  upholding  statute  providing 
for  search  and  seizure  of  liquors;  State  v.  Frederickson,  101  Me.  46,  63 
AtL  539,  upholding  Rev.  Stats.,  c.  29,  §40,  declaring  certain  beverages, 
including  cider,  when  kept  with  intent  to  sell  same  for  tippling  pur- 
poses, to  be  intoxicating;  State  v.  Parker  Distilling  Co.,  236  Mo.  304, 
139  S.  W.  478,  holding  statute  imposing  license  on  manufacturers  and 
dealers  in  liquors  not  void  under  Fourteenth  Amendment ;  State  v.  Bix- 
man,  162  Mo.  22,  62  S.  W.  832,  upholding  act  of  May  4,  1899,  providing 
for  inspection  of  beer  and  exacting  fee  for  such  ins])ection;  Hoboken 
V.  Goodman,  68  N.  J.  L.  221,  51  Atl.  1093,  upholding  Hoboken  ordinance 
prohibiting  employment  of  or  sale  by  women  of  liquors  at  retail;  Rapp 
V.  Venable,  15  N.  M.  515,  110  Pac.  836,  upholding  statute  of  territory 
prohibiting  sale  of  liquor  within  certain  distance  of  United  States  sani- 
tarium; Sandys  v.  Williams,  46  Or.  340,  80  Pac.  647,  upholding  ordi- 
nance prohibiting  dale  of  liquor  in  private  rooms;  Trageser  v.  Oray, 
73  Md.  255,  25  Am.  St.  B«.  590,  9  L.  R.  A.  784,  20  Atl.  906,  and  State 
V.  Brennan,  2  S.  D.  389,  50  N.  W.  626,  all  asserting  State's  power  to 
porohibit. 

The  Fourteenth   Amendment  considered '  with   relation  to   special 
privileges,  burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  890. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  582. 

Discrimination   against   women   in   police   regulations.    Note,   49 
L.  R.  A.  111. 

Whether  a  law  prohibiting  sales  of  liquor  owned  when  law  was  passed 
wotikL  be  conatitiitional,  quaere. 

Approved  in  State  v.  Walruff,  26  Fed.  186,  1$7,  196,  holding  in 
so  far  as  statute  prevents  use  of  property  acquired  before  passage  of 
law,  without  compensation,  it  is  unconstitutional;  State  v.  Walruif ,  26 
Fed.  195,  and  Kessinger  v.  Hinkhouse,  27  Fed.  886,  887,  holding  such 
question  is  sufficient  to  give  jurisdiction  to  Federal  court  on  removal; 
Eberle  ▼.  Michigan,  232  U.  S.  706,  58  L.  Ed.  806,  34  Sup.  Ct.  464, 
aigaendo. 
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Snpceme  Court;  on  efcror  to  Stite  courts  will  ooniideir  om^  qnasttoiu 
raised  brtow. 

Approved  in  Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct. 
671,  Federal  question,  though  referred  to  in  assignments  of  errors  in 
State  appellate  court  and  in  Supreme  Court,  not  considered  an  error 
where  it  does  not  appear  that  State  court  considered  question;  State  v. 
Imel,  243  Mo.  189,  147  S.  W.  992,  refusing  to  determine  whether  appeal 
lay  by  executrix  from  order  appointing  administrator  pending  will  con* 
test  where  it  appears  contest  was  determined  in  her  favor;  Wedekind-V- 
Bell,  26  Nev.  413,  69  Pac  614,  holding  appeal  will  bo  dismissed  though 
cause  has  been  argued  and  submitted  wh^i  parties  to  appeal  settle 
controversy. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L  B.  A.  577. 

Miscellaneous.  Cited  in  California  Reduction  Co.  v.  Sanitary  Reduc- 
tion Works,  126  Fed.  37,  61  C.  C.  A.  91,  to  dissenting  opinion;  Wede- 
kind  V.  Bell,  26  Nev.  413,  69  Pac.  614,  dismissing  appeal  where  pend- 
ing appeal  there  is  conveyance  by  plaintiff  of  all  interest  in  subject  of 
action  to  third  party  and  there  .is  settlement  between  latter  and  de- 
fendant in  which  it  is  agreed  that  settlement  shall  not  be  affected  by 
judgment  on  appeal ;  In  re  Burdick,  162  111.  52,  77,  44  N.  E.  414,  422 , 
Cory  v.  Carter,  48  Ind.  361,  17  Am.  Bep.  768,  State  v.  Duke,  42  Tex. 
458,  not  in  point.  . 

IS  WaU.  141-151,  21  L.  Ed.  824,  8TKES  ▼.  OHADWICK, 

Dower  is  a  valuable  right,  absolute  in  wife,  release  of  wbi^  i»  good 
consideration  for  pasrmeiit  of  mon^y  to  her  sn^arate  use. 

Approved  in  Johnson  v.  Bryant,  31  App.  D.  C.  488,  following  rule; 
Shea  V.  McMahon,  16  App.  D.  C.  73,  holding  conveyance  to  wife  yon 
consideration  of  relinquishment  of  dower  in  other  property  was  valid 
as  against  husband  and  those  claiming  under  him;  Lackett  v.  Rum- 
baugb,  45  Fed.  36,  holding  partnership  property  transferred  on  such 
consideration  is  exempt  from  firm  debts;  Gruver  v.  Walkup,  55  Neb. 
546,  75  N.  W.  1092,  holding  wife  may  accept  note  and  mortgage  on  land 
free  from  dower  claims;  Holmes  v.  Winchester,  133  Mass.  141,  and 
3eals  V.  Storm,  26  N.  J.  Eq.  375,  holding  money  so  secured  not  attach- 
able by  husband's  creditors;  Strayer  v.  Long,  86  Va.  561,  10  S.  E. 
575,  holding  release  will  support  post-nuptial  settlement  as  against  hus- 
band's creditors;  Allen  v.  Perry,  56  Wis.  188,  14  N.  W^  7,  holding  re- 
lease of  homestead  rights  is  good  consideration;  Holter  v.  Wassweiler, 

19  Mont.  174,  47  Pac.  808 ;  In  re  Alexander,  53  N.  J.  Eq.  99,  30  AtL  818, 
and  Davis  v.  Davis,  25  Gratt.  590,  all  aiguendo. 
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ICanied  woman's  liability  on  contracts  relating  to  separate  prop- 
erty.   Note,  81  Am.  Rep.  445. 

Effect  of  conveyance  by  husband  to  wife.    Note,  69  L.  B.  A.  866. 

Statute  of  District  of  Oolnmbia  construed,  and  held  to  allow  wife  to 
sue  alone,  joint  obligor  with  husband  on  no|e  given  for  release  of  dower. 

Approved  in  James  v.  Gray,  131  Fed.  406,  407,  1  L.  R.  A.  (N.  S.) 
821,  65  C.  C.  A.  385,  loan  by  wife  to  husband  from  separate  estate  is 
provable  as  debt  against  his  bankrupt  estate  irrespective  of  its  enforce- 
ability under  State  laws;  dissenting  opinion  in  Ritch  v.  Hayatt,  3 
McAr.  (D.  G.)  558,  majority  holding  common-law  disability  of  married 
woman  to  sue  not  removed  by  act  of  1869;  Hamilton  v.  Rathbone,  175 
U.  S.  417,  44  L.  Ed.  220,  20  Sup.  Ct.  155,  holding  wife  may  bequeath 
property  under  such  act;  Friedlander  v.  Johnson,  2  Woods,  678,  Fed. 
Cas.  5117,  holding  husband  may  secure  indebtedness  to  wife  by  note 
or  pledge;  Messer  v.  Smjrth,  58  N.  H.  300,  holding  wife  may  mortgage 
land  to  secure  note  given  by  her ;  Bowles  v.  Field,  83  Fed.  887,  arguendo. 

Distinguished  in  Richards  v.  Bellingham  Bay  Land  Co.,  47  Fed.  855, 
under  territorial  statute. 

Althongli  wife  may  In  fact  have  no  dower  rights  under  certain  drcum- 
stances,  If  release  Is  deemed  necesaary  to  sell  property,  note  given  therefor 
is  vaUd. 

Approved  in  Lyttle  v.  Goldberg,  131  Wis.  616,  111  N.  W.  719,  holding 
folly  executed  release  of  inchoate  dower  right  not  void  under  statute 
of  frauds  or  because  of  marital  status ;  Dexter  v.  Ohlander,  89  Ala.  270, 
7  South.  116,  holding  relinquishment  of  supposed  rights  in  lease  con- 
sideration for  note;  Nichols  v.  Nichols,  136  Mass.  258,  holding  divorce 
obtained  later  by  husband  is  not  failure  of  consideration. 

Distinguished  in  Wilson  v.  Ott,  173  Pa.  St.  260,  51  Am.  St  770,  34 
Atl.  26,  holding  equity  will  relieve  mortgagor  from  mistake  as  to  title 
to  property. 

Miscellaneous.  Cited  in  Hiscock  v.  Jaycox,  12  Nat.  Bank.  Reg.  509, 
12  Fed.  Cas.  214. 

18  WaU.  151-166,  21  li.  Ed.  776,  BATESVILLE  INSTITTTTE  ▼.  KAX7FF- 
MAN. 

Aaignees  of  claim  against  third  persons,  having  parted  with  interest^ 
are  not  necessary  parties  to  bill  by  their  assignees  to  enforce  it. 
Approved  in  Scott  v.  Ludington,  14  W.  Va.  393,  following  rule. 

Assignment  of  debt  carries  with  it  assignment  of  judgment  or  mort- 
gage securing  it. 

VIII— 15 
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Approved  in  Edwards  v.  Bay  State  Gas  Co.,  184  Fed.  982,  holding 
rule  applied  whether  assignee  knew  of  security  or  not;  Kirkpatrick  v. 
Eastern  Milling  etc.  Co.,  135  Fed.  149,  where  person  executed  underwriting 
agreement  with  corporation,  agreeing  to  purchase  its  bond,  he  to  receive 
stock  as  bonus,  but  before  delivery  of  bonds  they  were  pledged  to  bank 
together  with  assignment  of  underwriting  agreement  but  stock  not  de- 
livered bank  could  require  receiver  to  turn  over  stock  to  it;  Rufe  v. 
Commercial  Bank,  99  Fed.  654,  40  C.  C.  A.  27,  holding  where  pending 
appeal  from  judgment,  judgment  creditor  assigned  it  to  his  attorney 
to  pay  his  fees  and  debt  due  third  party  and  reserving  right  in  attor- 
ney to  compromise  action,  and  afterward  judgment  is  set  aside  and 
compromise  judgment  entered,  assignment  transferred  latter  judgment; 
Ober  v.  Gallagher,  93  U.  S.  207,  208,  23  Ii.  Ed.  831,  832,  holding  assignee 
of  note  secured  by  mortgage  may  sue  simultaneously  in  law  and  equity; 
Wall  V.  Bissell,  125  U.  S.  392,  31  L.  Ed.  777,  8  Sup.  Ct.  984,  Common- 
wealth V.  Reading  Sav.  Bank,  137  Mass.  443,  and  Barnes  v.  Board- 
man,  149  Mass.  114,  3  L.  R.  A.  788,  21  N.  E.  309,  both  holding  assign- 
ment of  mortgage  carried  legal  title  to  property ;  Smith  v.  Lang,  2  Tex. 
Civ.  App.  686,  22  S.  W.  198,  holding  assignment  of  note  carried  judg- 
ment as  collateral. 

Although,  on  death  of  trustee,  equity  court  may  appoint  Baccenor,  it 
need  not  do  so,  but  may  enforce  trust  throng  its  own  a^^ency. 

Approved  in  H.  B.  Claflin  Co.  v.  Middlesex  Banking  Co.,  113  Fed. 
959,  permitting  beneficiary  under  trust  created  by  assignment  for  bene- 
fit of  creditors  to  maintain  bill  to  execute  trust  where  assignee  fails  to 
qualify ;  Tuttle  v.  Merchants'  Nat.  Bank,  19  Mont.  18,  47  Pac.  205,  sus- 
taining appointment  by  court ;  dissenting  opinion  in  Meriwether  v.  Gar- 
rett, 102  U.  S.  528,  26  L.  Ed.  210,  and  Garrett  v.  Memphis,  5  Fed.  867, 
both  arguendo. 

Existence  of  Civil  War  operated  to  suspend  statute  of  limitations  in 
rebellious  States, 

Approved  in  Ross  v.  Jones,  22  Wall.  587,  22  L.  Ed.  738,  holding  war 
suspended  bar  against  suit  on  note;  Randolph  v.  Ward,  29  Ark.  245, 
holding  limitation  on  judgment  liens  suspended;  Ahnert  v.  Zaum,  40 
Wis.  629,  holding  statute  barring  ejectment  arrested  by  war;  Mercan- 
tile Trust  Co.  V.  St.  Louis  etc.  Ry.,  69  Fed.  196,  arguendo. 

Miscellaneous.    Cited  in  Smith  v.  Ford,  48  Wis.  145,  2  N.  W.  15L 

LB  WaU.  156-162,  21  I«.  Ed.  860,  DAT  v.  MXCOU. 

Under  conflscatloa  act  of  1862,  only  life  estate  of  person  whose  land 
was  seized  was  subject  to  condemnation  and  sale. 


227  DAY  V.  MICOU.  18  Wall.  156-7.62 

Approved  in  Ex  parte  Lange,  18  Wall.  177,  21  L.  EcL  879,  Conrad  v. 
Waples,  96  U.  S.  285,  24  L.  Ed.  722,  Brugere  v.  Slidell,  154  U.  S.  598, 
21  L.  Ed.  862*  14  Sup.  Ct.  1197,  Davies  v.  Slidell,  154  U.  S.  626,  28  L.  Ed. 
871,  14  Sup.  Ct  1200,  Newby  v.  Brownlee,  23  Fed.  321,  and  Slidell  v. 
Germania  Nat.  Bank,  27  La.  Ann.  355,  all  following  mle;  Jenkins  v. 
CoUard,  145  U.  S.  555,  86  L.  Ed.  815,  12  Sap.  Ct.  871,  and  Burbank  v. 
Harris,  30  La.  Ann.  491,  both  arguendo.     • 

Explained  in  Wallach  v.  Van  Riswick,  92  U.  S.  211,  23  L.  Ed.  477, 
holding  rule  protected  heirs  alone. 

Distinguished  in  Kirk  v.  Lewis,  4  Woods,  101,  9  Fed.  646,  under  prior 
act,  holding  fee  passed  by  sale. 

Decree  comdenming  fee,  under  eonflscatlon  act  of  1862,  passed  only  life 
estate  of  offending  person. 

Approved  in  Michigan  Trust  Co.  v.  Ferry,  175  Fed.  677,  99  C.  C.  A. 
221,  holding  portion  of  judgment,  otherwise  valid,  which  is  in  excess  of 
jurisdiction,  is  void;  Gbodrum  v.  Buffalo,  162  Fed.  827,  89  C.  C.  A.  525, 
holding  decree  adjudging  validity  of  conveyance  by  Indian  allottee  of 
allotment  within  twenty-five  year  i)eriod  of  limitation  void  for  want 
of  jurisdiction;  Lewkowics  v.  Queeii  Aeroplane  Co^,  207  N.  T.  298,  100 
K.  E.  798,  holding  statute  increasing  amount  for  which  court  might 
render  judgment  increased  jurisdiction  of  court;  Knickerbocker  Trust 
Co.  V.  Oneonta  etc.  Ry.  Co.,  201  N.  Y.  384,  94  N.  E.  872,  holding  powers 
of  court  in  sequestration  action  were  as  great  as  in  equity  suit,  subject 
to  limitations  that  court  must  have  i>ower  to  render  judgment  given; 
Seneca  Nation  of  Indians  v.  Appleby,  196  N.  Y.  322,  89  N.  E.  836,  hold- 
ing Indian  nation  could  not  sue,  under  Indian  laws  of  1892  and  1893, 
to  compel  determination  of  claim  based  on  pre-emption  right,  and  decree 
in  such  suit  is  void. 

Cited  in  Foltz  v.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  321,  8  C.  C.  A.  63S, 
and  Suitterlin  v.  Connecticut  etc.  Ins.  Co.,  90  lU.  489,  arguendo. 

Condemnation  in  proceedings  in  rem  does  not^  except  in  admiralty 
and  revenue  cases,  exclude  claims  to  other  interests  in  the  property. 

Approved  in  Dulin  v.  McCaw,  39  W.  Va.  729,  20  S.  E.  684,  ruling 
similarly  as  to  goods  attached. 

Conclusiveness  of  judgment  in  rem.    Note,  11  E.  R.  0.  46. 

Foreclosure  is  proceeding  in  rem. 
Approved  in  Martin  v.  Pond,  30  Fed.  18,  holding  mortgagor  may  be 
summoned  by  publication;  Deck  v.  Whitman,  96  Fed.  889,  arguendo. 

Fropezty  sold  under  confiscatioii  act  of  1862  passed  subject  to  mort- 
gages previously  executed  thereon. 
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Approved  in  Middleton  v.  Moore,  43  Or.  362,  73  Pac.  17,  under  law 
in  force  in  1897-98,  tax  deed  did  not  cat  off  lien  of  mortgage  executed 
prior  to  assessment  and  levy  of  tax ;  Claims  of  Mareuard,  20  Wall.  115, 
22  L.  Ed.  328,  holding  liens  on  land  not  displaced  by  condemnation ; 
Avegno  v.  Schmidt,  113  U.  S.  297;  302,  28  la.  Ed.  977,  978,  6  Sup.  Ct.  488, 
491,  ruling  similarly  as  to  mortgages;  Chapman  v.  Phoenix  Nat.  Bank, 
85  N.  Y.  451,  following  rule;  Shields  v.  Schiff,  124  U.  S.  354,  356,  81 
L.  Ed.  447,  8  Sup.  Ct.  512,  Avegno  v.  Schmidt,  35  La.  Ann.  589,  and 
Shields  v.  Schiff,  36  La.  Ann.  648,  all  holding  mortgagee  may  proceed 
against  mortgagor  as  if  latter  had  not  been  divested  of  title;  Risley  v. 
Phenix  Bank,  83  N.  T.  332,  334,  38  Am.  Bep.  429,  480,  holding  confisca- 
tion of  deposits  did  not  defeat  claims  thereon;  United  States  v.  Dun- 
nington,  146  U.  S.  346,  36  L.  Ed.  999, 13  Sup.  Ct.  81,  arguendo. 

Confiscation  proceedings.    Note,  88  Ahl  Rep.  484. 

Resentence  where  original  sentence  void.    Note,  29  Am.  Bep.  97. 

Miscellaneous.  Cited  in  Semmes  v.  United  States,  91  U.  S.  27,  23 
L.  Ed.  196. 

18  WaU.  163-205,  21  L.  Ed.  872,  EX  PABTE  IiANaE. 

Supreme  Court  may  issne  write  of  habeas  corpus  and  certiorari  to  de- 
termine legality  of  imprieonment  under  judgment  of  inferior  Federal  court. 
Approved  in  Henry  v.  Henkel,  235  U.  S.  228,  59  L.  Ed.  206,  35  Sup. 
Ct.  54,  denying  writ  to  release  defendant  held  for  refusal  to  answer 
before  committee  of  Congress  investigating  affairs  of  national  banks; 
Keizo  V.  Henry,  211  U.  S.  148,  58  L.  Ed.  126,  29  Sup.  Ct.  41,  denying 
writ  where  indictment  merely  voidable  because  of  disqualifications  of 
grand  jurors ;  Ex  parte  Van  Moore,  221  Fed.  971,  holding  Federal  court 
could  discharge  on  habeas  corpus  defendant  convicted  in  State  court 
without  jurisdiction.  Federal  courts  having  exclusive  jurisdiction  of 
offense  charged;  Ex  parte  Lyman,  202  Fed.  304,  upholding  indictment 
charging  conspiracy  to  escape  between  prisoner  and  guard;  Jamison  v. 
Wimbish,  130  Fed.  361,  granting  habeas  corpus  where  petitioner  sen- 
tenced by  police  judge  for  petty  municipal  offense  to  seven  months  in 
chain  gang;  Mackey  v.  Miller,  126  Fed.  163,  62  C.  C.  A.  139,  holding 
where  it  affirmatively  appears  from  return  in  habeas  corpus  that  relators 
are  imprisoned  under  final  sentence  on  state  of  facts  constituting  no 
offense  against  government,  and  which  is  therefore  void  on  its  face, 
habeas  corpus  lies;  In  re  Reese,  107  Fed.  949,  47  C.  C.  A.  87,  holding 
habeas  corpus  is  proper  remedy  to  secure  discharge  of  one  imprisoned 
for  violating  injunction  sought  on  ground  that  prisoner  not  being  party 
to  cause  was  not  subject  to  jurisdiction  of  court  in  particular  case;  De 
Bara  v.  United  States,  99  Fed.  946,  40  C.  C.  A.  194,  holding  error  in 
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consolidation  of  indictments  cannot  be  inquired  into  on  habeas  corpus; 
In  re  Reese,  98  Fed.  989,  discharging  on  habeas  corpus  one  imprisoned 
for  violation  of  order  which  did  not  extend  to  him,  or  if  it  in  terms 
extended  to  him  was  in  excess  of  jurisdiction ;  Matter  of  George  Taylor, 
3  McAr.  (D.  C.)  427,  holding  appeal  by  United  States  lay  from  final 
decision  of  justice  of  Supreme  Court  of  District  at  Chambers  discharg- 
ing prisoner  on  habeas  corpus;  State  v.  Broaddus,  245  Mo.  139,  Ann. 
Cas.  1914A,  828,  149  S.  W.  477,  holding  Supreme  Court  did  not  acquire 
jurisdiction  of  habeas  corpus  as  against  Court  of  Appeals  by  reason  of 
pendency  of  mandamus  proceedings  against  sheriff;  Eureka  County 
Bank  Habeas  Corpus  Cases,  35  Nev.  147,  126  Pac.  678,  granting  writ  to 
release  defendants  on  ground  that  grand  jurors  were  impro])erly  influ- 
enced ;  Ex  parte  Dela,  25  Nev.  352,  60  Pac.  219,  holding  in  habeas  corpus 
where  return  shows  detention  by  process  issued  on  judgment  of  court 
of  competent  jurisdiction,  such  showing  may  be  im])eached  by  record 
for  purpose  of  showing  lack  or  excess  of  jurisdiction;  In  re  Holley,  154 
K.  C.  167,  69  S.  E.  874,  holding  statute  requiring  denial  of  habeas  cor- 
pus when  prisoner  held  on  final  judgment  did  not  apply  where  such 
judgment  was  void  as  in  excess  of  jurisdiction ;  Ex  parte  Harlan,  1  Okl. 
50,  27  Pac.  921,  habeas  corpus  does  not  lie  where  trial  court  had  juris- 
diction of  subject  matter  of  indictment  and  of  person  of  accused  to 
determine  sufficiency  of  indictment  to  charge  offense ;  Ex  x>arte  Siebold, 
100  U.  S.  375,  25  L.  Ed.  719,  holding  writ  may  issue  to  discharge  pris- 
oner held  under  unconstitutional  law,  although  court  has  not  jurisdiction 
to  hear  appeal ;  Ex  parte  Rowland,  104  U.  S.  612,  26  L.  Ed.  864,  Ex  parte 
Fisk,  113  U.  S.  719,  28  L.  Ed.  1119,  5  Sup.  Ct.  726,  In  re  Ayers,  123 
U.  S.  486,  SIL.  Ed.  228,  8  Sup,  Ct.  172,  In  re  Dill,  32  Kan.  683,  5  Pac. 
43,  Ex  parte  O'Brien,  127  Mo.  491,  30  S.  W.  161,  and  Miskmins  v. 
Shaver,  8  Wyo.  392,  58  Pac.  415,  417,  all  discharging  prisoners  com- 
mitted for  contempt  by  court  lacking  authority;  Ex  parte  Hung  Hang, 
108  U.  S.  553,  27  Ii.  Ed.  812,  2  Sup.  Ct.  864,  holding  writ  is  incident  of 
appellate  jurisdiction  alone;  Ex  parte  Royall,  117  U.  S.  253,  29  L.  Ed. 
872,  6  Sup.  Ct.  741,  holding  it  discretionary  with  court  to  issue  writ  or 
await  appeal  where  prisoner  under  indictment  from  State  court;  In  re 
Snow,  120  U.  S.  286,  SO  Ii.  Ed.  668,  7  Sup.  Ct.  562,  ordering  issuance  of 
writ  where  want  of  jurisdiction  of  court  to  punish  appeared  on  record ; 
Ex  parte  Bain,  121  U.  S.  14,  30  L.  Ed.  853,  7  Sup.  Ct.  788,  discharging 
prisoner  held  on  void  indictment;  Hans  Nielson,  Petitioner,  131  U.  S. 
182,  184,  33  L.  Ed.  120,  9  Sup.  Ct.  674,  In  re  Wong  Yung  Quy,  6  Sawy. 
240-244,  47  Fed.  718-721,  Ex  parte  Rosenblatt,  19  Nev.  442,  3  Am.  Rep. 
90S,  14  Pac.  299,  and  Ex  parte  Rollins,  80  Va.  316,  all  discharging 
prisoners  held  under  void'  statute ;  In  re  Mills,  135  U.  S.  270,  84  L.  Ed. 
110,  10  Sup.  Ct.  764,  ordering  discharge  of  prisoner  confined  in  State 
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prison  under  sentence  of  Federal  court;  In  re  Stnpp,  12  Blatchf.  507, 
519,  Fed.  Gas.  13,563,  issuing  writ  to  determine  legality  of  detention 
for  extradition;  Ex  parte  Kenyon,  5  Dill.  389,  Fed.  Cas.  7720,  issuing 
writ  to  determine  whether  prisoner  held  in  violation  of  Federal  Consti- 
tution or  law;  Ex  parte  Bridges,  2  Woods,  430,  Fed.  Cas.  1862,  holding 
person  imprisoned  in  State  prison  for  perjury  before  Federal  officer  is 
entitled  to  writ ;  Ex  parte  Houghton,  7  Fed.  664,  8  Fed.  903,  discharg- 
ing prisoner  held  by  State  court  for  counterfeiting;  Ex  parte  Farley,  40 
Fed.  68,  holding  court  may  inquire  into  pfoceedings  sufficiently  to  deter- 
mine jurisdiction ;  Campbell  v.  Waite,  88  Fed.  107,  31  C.  C.  A.  403,  hold- 
ing Federal  officer  arrested  for  act  done  under  authority  may  be  re- 
leased by  writ  to  State  court;  People  v.  Liscomb,  60  N.  T.  572,  19  Ahl 
Rep.  220,  holding  prisoner  entitled  to  release  on  expiration  of  l^al  term 
of  sentence;  In  re  McCain,  9  S.  D.  60,  68  N.  W.  165,  commitment  for 
refusal  to  obey  writ  of  mandamus  issued  without  authority  is  void ;  Mc- 
Lendon  v.  State,  92  Tenn.  524,  21  L.  R.  A.  740,  22  S.  W.  201,  where 
order  of  arrest  void  on  face ;  Ex  parte  Dixon,  1  Utah,  194,  dischaiging 
prisonef  held  under  void  government;  Ex  parte  D^ener,  30  Tex.  App. 
575,  576,  17  S.  W.  1114,  issuing  writ  where  court  had  no  power  to  com- 
mit for  contempt ;  In  re  Crow,  60  Wis.  360, 19  N.  W.  717,  holding  court 
may  issue  writ  to  determine  whether  term  has  e]q>ired;  In  re  Coy,  127 
U.  S.  733,  32  L.  Ed.  275,  8  Sup.  Ct.  1263,  31  Fed.  795,  Ex  parte  Terry, 
128  U.  S:  305,  32  la.  Ed.  409,  9  Sup.  Ct.  79, 13  Sawy.  463,  Electoral  Col- 
lege Case,  1  Hughes,  587,  Fed.  Cas.  4336,  Eamp  v.  Elamp,  59  N.  T.  218, 
and  Milliken  v.  City  Council  of  Weatherford,  54  Tex.  392,  all  ai^endo. 
Distinguished  in  Whitney  v.  Dick,  202  U.  S.  138,  50  L.  Ed.  956,  26 
Sup.  Ct.  584,  Circuit  Court  of  Appeals  cannot  issue  certiorari  to  review 
conviction  in  inferior  Federal  court  where  only  question  is  whether  pun- 
ishment of  offense  is  within  Federal  jurisdiction ;  Ex  parte  Gf eller,  178 
Mo.  266,  77  S.  W.  557,  in  proceeding  for  discovery  of  assets  of  estate 
of  decedent,  deposition  may  be  taken ;  Stalker,  Petitioner,  167  Mass.  12, 
44  N.  E.  1068,  holding  habeas  corpus  will  not  issue  to  correct  erroneous 
sentence. 

Habeas  corpus  will  not  IsBue  to  review  Judgments  In  criminal  cases. 
Approved  in  United  States  v.  Davis,  18  App.  D.  C.  284,  holding  judg- 
ment not  nullity  and  writ  did  not  lie;  Ex  parte  Tani,  29  Nev.  396,  18 
L.  R.  A.  (N.  S.)  518,  91  Pac.  140,  upholding  on  habeas  corpus  judg- 
ment imposing  fine  or  alternative  imprisonment  which  was  void  only  as 
to  place  of  imprisonment;  Ex  parte  Millsap,  29  Okl.  473,  118  Pac.  136; 
holding  in  habeas  corpus,  where  process  valid  on  face,  it  is  deemed 
prima  facie  l^gal ;  Ex  parte  Parks,  93  U.  S.  23,  23  L.  Ed.  788,  refusing 
to  consider  whether  offense  for  which  prisoner  held  is  punishable;  Ex 
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perte  Curtis,  106  U.  S.  375,  27  L.  Ed.  236,  1  Sup.  Ct.  386,  denying  writ 
where  eourt  had  jurisdiction  under  valid  law ;  Ex  parte  Carll,  106  U.  S. 
522,  27  L.  Ed.  288, 1  Sup.  Ct.  535,  tn  re  Thompson,  9  Mont.  389,  23  Pac. 
934,  and  Ex  parte  Marx,  86  Va.  44,  9  S.  E.  477,  all  holding  writ  will  not 
issue  to  determine  sufficiency  of  evidence;  Ex  parte  Yarbrough,  110 
U.  S.  653,  28  L.  Ed.  274,  4  Sup.  Ct.  153,  holding  errors  of  law  not  re- 
viewable in  proceedings  on  writ;  Ex  parte  Crouch,  112  U.  S.  180,  28 
la.  Ed.  691,  5  Sup.  Ct.  97,  holding  writ  will  not  issue  to  prevent  future 
errors  on  part  of  court ;  Ex  parte  Wilson,  114  U.  S.  421,  29  L.  Ed.  90, 
5  Sup.  Ct.  937,  refusing  to  discharge  prisoner  for  defect  in  commitment ; 
In  re  Frederick,  149  U.  S.  75,  76,  87  L.  Ed.  656,  13  Sup.  Ct.  795,  holding 
writ  issues  only  where  sentence  of  conviction  void ;  Ex  parte  Ulrich,  43 
Fed.  663,  refusing  writ  to  determine  whether  State  court  denied  right 
claimed  under  Federal  laws;  In  re  King,  51  Fed.  435,  holding  habeas 
corpus  will  not  issue  because  of  misconduct  of  jury;  King  v.  M'Lean 
Asylum,  64  Fed.  347,  26  L.  E.  A.  792,  12  C.  C.  A.  145,  denying  jurisdic- 
tion to  issue  writ  to  determine  custody  of  insane  person,  legality  being 
unquestioned;  In  re  Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  refusing  writ 
to  determine  sufficiency  of  indictment;  Sennott's  Case,  146  Mass.  493, 
4  Am.  St.  Bep.  845,  16  N.  E.  450,  holding  erroneous  commitment  can  be 
corrected  only  on  error;  State  v.  Sheriff  of  Hennepin  Co.,  24  Minn.  92, 
refusing  to  review  action  of  court  in  discharging  jury;  Matter  of  Brit- 
tain,  93  N.  C.  588,  refusing  writ  where  record  showed  jurisdiction;  Ex 
parte  Bond,  9  S.  C.  82,  80  Am.  Bep.  22,  holding  prisoner  given  exces- 
sive sentence  not  entitled  to  writ;  State  v.  Noyes,  87  Wis.  343,  41  Am. 
St.  Bep.  46,  27  L.  B.  A.  786,  58  N.  W.  387,  holding  only  jurisdictional 
defects  warrant  release  by  writ ;  In  re  McDonald,  4  Wyo.  162,  33  Pac.  22, 
holding  failure  to  state  term  can  only  be  corrected  on  error;  dissenting 
opinion  in  In  re  Neagle,  135  U.  S.  77,  34  L.  Ed.  76,  10  Sup.  Ct.  673, 
majority  asserting  power  to  issue  writ  to  determine  whether  imprispn- 
ment  contrary  to  Federal  laws,  and  to  hear  testimony  and  argument; 
Ex  parte  Joyce,  13  Fed.  Cas.  1176,  and  Ex  parte  Bamett,  51  Ark.  217, 
10  S.  W.  493,  both  arguendo. 

Extent  of  review  on  habeas  corpus.    Note,  26  Am.  Bee.  44,  46. 

State's  right  to  appeal  in  criminal  case.    Note,  19  la.  B.  A.  344. 

Certiorari  was  nsed  in  this  case  as  auxiliary  to  habeas  corpus  to  bring 
vp  record. 

Approved  in  In  re  Breck,  252  Mo.  318,  158  S.  W.  848,  holding  in 
resx>on8e  to  certiorari,  duty  of  court  and  clerk  was  confined  to  sending 
up  record  called  for;  Ex  parte  Virginia,  100  U.  S.  343,  25  L.  Ed.  678, 
issuing  writs  to  determine  authority  of  court  to  hold  prisoner;  State  v. 
Johnson,  103  Wis.  625,  79  N.  W.  1091,  issuing  writ  of  auxiliary  to 
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mandamus  to  inferior  court ;  dissenting  opinion  in  Ex  parte  Virginia, 

100  U.  S.  351,  25  L.  Ed.  681,  arguendo. 

Distinguished  in  United  States  v.  Dickinson,  213  U.  S.  101,  53  L.  Ed. 
719,  29  Sup.  Ct.  485,  holding  certiorari  did  not  lie  at  instance  of 
United  States  to  bring  up  criminal  case  for  correction  of  mere  error. 

Writ  of  prohibition.    Note,  111  Am.  St.  Bep.  949. 

Judgments  in  both  clyll  and  criminal  cases  may  be  set  aside  or  amended 
by  tbe  conrt  daring  term. 

Approved  in  United  States  v.  Healy,  202  Fed.  350,  applying  rule 
in  criminal  case;  Tiberg  v.  Warren,  192  Fed.  463,  112  C.  C.  A.  596, 
holding  order  discharging  prisoner  on  habeas  corpus  could  be  vacated 
at  same  term;  Southern  Pac.  Co.  v.  Kelley,  187  Fed.  939,  109  C.  C.  A. 
659,  holding  rule  not  affected  by  practice  in  State  courts;  Cornue  v. 
Ingersoll,  176  Fed.  200,  99  C.  C.  A.  548,  holding  where  persons  claimed 
interest  in  fund  on  which  Federal  court  had  decreed  lien  to  exist, 
such  court  had  jurisdiction  of  suits  brought  during  same  term  in  State 
court  by  claimants  seeking  to  be  adjudged  owners ;  Morrison  v.  Bumette, 
154  Fed.  623,  83  C.  C.  A.  391,  holding  rule  did  not  extend  to  give  power 
to  set  aside  confirmed  judicial  sale  without  cause;  United  States  v. 
Linnier,  125  Fed.  86,  holding  where  verdict  of  murder  in  first  degree 
set  aside  and  new  trial  granted  on  ground  that  evidence  sufficient  only 
to  convict  of  manslaughter,  court  could  accept  plea  of  guilty  of  man- 
slaughter, notwithstanding  prosecuting  attorney's  objection;  In  re 
Graves,  117  Fed.  799,  holding  where  execution  of  sentence  to  imprison- 
ment in  Detroit  house  of  correction  has  commenced  when  warden 
thereof  refused  to  carry  out  sentence  because  not  allowed  to  receive 
Federal  prisoners  for  such  term  under  State  law,  court  could  at  same 
term  recall  prisoner,  set  aside  sentence,  and  impose  shorter  one  in 
another  house  of  correction;  Nichols  v.  United  States,  106  Fed.  679, 
46  C.  C.  A.  405,  holding  while  prisoner  still  before  bar,  and  before 
sentence  is  entered  of  record,  court  may  reconsider  it  and  impose  a 
heavier  one;  State  v.  Stevens,  146  N.  C.  681,  61  S.  E.  630,  upholding 
second  sentence  during  term  where  judge  on  first  imposing  sentence  held 
matter  of  final  punishment  under  consideration;  Scott  v.  Chichester, 
107  Va.  936,  16  L.  R.  A.  (N.  S.)  804,  60  S.  E.  96,  holding  order  paroling 
prisoner  did  not  operate  on  return  to  custody  for  its  violation  to  extend 
term  of  sentence  to  exclude  time  he  was  on  parole;  Goddard  v.  Ordway, 

101  U.  S.  752,  25  L.  Ed.  1043,  holding  court  may  vacate  decree  and  grant 
reargument;  Ayres  v.  Wiswall,  112  U.  S.  190,  28  L.  Ed.  695,  5  Sup.  Ct. 
92,  holding  decree  in  foreclosure  suit  is  in  control  of  court  during  term; 
United  States  v.  Harmison,  3  Sawy.  557,  Fed.  Cas.  15,308,  asserting 
power  of  court  to  set  aside  sentence  and  impose  shorter  sentence;  Re 
Dupee,  2  Low.  20,  Fed.  Cas.  4183,  holding  court  may  recall  decree  of 
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dischaige  in  bankruptcy;  Alexander  v.  Mortgage  Co.,  47  Fed.  134, 
holding  bill  by  third  party  to  vacate  judgment  is  not  demurrable; 
Thomas  v.  American  Freehold  Land  etc.  Co.,  47  Fed.  557,  12  L.  B.  A. 
688,  holding  void  judgment  on  note  may  be  set  aside  at  subsequent 
term;  Aetna  Life  Ins.  Co.  v.  Board  Co.  Commrs.  of  Hamilton  County, 
79  Fed.  576,  25  C.  C.  A.  94,  holding  court  may  vacate  judgment  inad- 
vertently entered;  Ex  parte  Gilmore,  71  Cal.  625,  12  Pac.  800,  holding 
ili^al  sentence  of  fine  and  imprisonment  may  be  set  aside  at  term; 
Bradford  v.  People,  22  Colo.  161,  43  Pac.  1015,  suppoHing  resentence 
made  before  prisoner  committed  to  penitentiary;  Ex  parte  Williams, 
26  Fla.  318,  8  South.  426,  sustaining  additional  order  for  costs;  Plain 
v.  State,  60  Ga.  287,  holding  mitigation  of  sentence  first  imposed  not 
ground  for  discharge ;  Pittsburgh  etc.  Ry.  Co.  v.  Hays,  17  Ind.  App.  275, 
46  N.  E.  598,  asserting  power  of  appellate  court  to  set  aside  its  judg- 
ments at  term;  Commonwealth  v.  Foster,  122  Mass.  323,  23  Am.  Rep. 
881,  holding  prisoner  sentenced  on  one  count  in  indictment  cannot  be 
sentenced  on  others  at  subsequent  term;  Ammon  v.  Johnson,  3  Ohio 
C.  C.  273,  holding  court  may  remit  part  of  sentence  for  contempt ;  State 
v.  Fiester,^32  Or.  267,  50  Pac.  565,  holding  record  may  be  amended  at 
term  without  notice;  Price's  Case,  33  Gratt  823,  86  Ain.  Rep.  800, 
asserting  power  of  court  to  increase  sentence  during  term  at  which 
rendered;  Fischer  v.  Hayes,  19  Blatchf.  18,  6  Fed.  69,  arguendo. 

Judgment  in  criminal  case  executed  during  tttm  cannot  be  vacated 
and  another  sentence  siihstitnted. 

Approved  in  Matter  of  Spencer,  228  U.  S.  662,  663,  57  L.  Ed.  1014, 
33  Sup.  Ct.  709,  holding  under  Pennsylvania  law,  sentence  partly  legal 
and  partly  illegal  could  be  modified  by  striking  out  illegal  part;  Com- 
monwealth V.  Soderquest,  183  Mass.  200,  66  N.  E.  802,  holding  court 
cannot,  after  expiration  of  term  at  which  defendant  was  sentenced  on 
plea  of  guilty,  entertain  motion  for  new  trial  or  to  permit  him  to 
retract  plea;  Ex  parte  Adams,  187  Ala.  14,  65  South.  515,  holding  sub- 
mission of  defendant  to  illegal  sentence  and  imposition  of  another  did 
not  appear  on  record  and  could  not  be  considered]  In  re  Sullivan,  3 
Cal.  App.  196,  84  Pac.  782,  holding  where  court  had  no  power  to  impose 
imprisonment  in  State  prison  till  fine  satisfied,  subsequent  modification 
of  judgment  to  provide  imprisonment  in  county  jail  was  void;  Tanner 
v.  Wiggins,  54  Fla.  212,  45  South.  462,  holding  under  power  to  punish 
by  fine  or  imprisonment,  after  sentence  of  imprisonment,  court  could 
pass  further  judgment  that  on  payment  of  fifty  dollars  and  costs  first 
judgment  would  be  suspended  on  conditions  imposed;  Rutland  v.  State, 
14  Ga.  App.  752,  82  S.  E.  297,  holding  new  sentence  could  not  be  passed 
after  term  and  after  original  sentence  partly  complied  with;  Smith  v. 
District  Court,  132  Iowa,  606,  11  Ann.  Oaji.  296. 109  N.  W.  1087,  holding 
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▼oid,  on  certiorari,  nunc  pro  tunc  order,  made  after  six  years,  correcting^ 
judgment  for  imprisonment  by  inserting  fine;  State  v.  Meyer,  86  Kan. 
798,  Ann  Obb.  19130,  278,  40  L.  R.  A.  (N.  S.)  90,  122  Pac.  103,  holding 
where  sentence  had  been  partly  served,  court  could  not  set  it  aside  and 
increase  penalty ;  Ex  parte  Cornwall,  223  Mo.  272,  273,  135  Am.  St.  Rep. 
507,  122  S.  W.  669,  holding  erroneous  judgment  partly  complied  with 
could  not  be  revised  at  subsequent  term;  Rupert  v.  State,  9  Okl.  Or. 
229,  45  L.  R.  A.  (N.  S.)  60,  131  Pac.  714,  holding  where  defendant  paid 
fine  imposed  as  judgment,  a  second  judgment  made  after  setting  aside 
first,  imposing  fine  and  imprisonment,  was  void;  State  v.  Abbott,  87 
S.  C.  471,  Ann.  Obb.  1912B,  1189,  33  L.  R.  A.  (N.  S.)  112,  70  S.  E.  8, 
holding  after  sentences  of  fine  and  imprisonment  for  gaming,  court 
could  not  suspend  sentence  of  imprisonment  on  payment  of  fine  during 
good  behavior;  Ex  parte  Friday,  43  Fed.  918,  919,  holding  sentence 
cannot  be  extended  after  term  to  permit  of  imprisonment  in  penitentiary ; 
In  re  Johnson,  46  Fed.  481,  holding,  after  part  of  illegal  sentence 
served,  court  cannot  resen);ence  to  conform  with  statute;  People  v. 
Whitson,  74  111.  24,  denying  power  of  court  to  modify  sentence  at  sub- 
sequent term;  In  re  Jones,  35  Neb.  502,  53  N.  W.  469,  holding  court 
could  not,  after  part  of  sentence  served  in  industrial  school,  sentence 
boy  to  penitentiary;  State  v.  Warren,  92  N.  G.  828,  holding  court  cannot 
resentence  after  part  expired;  Whitney  v.  State,  6  Lea,  248,  holding 
court  cannot  add  imprisonment  to  fine,  at  next  term;  Grisham  v.  State, 

19  Tex.  App.  514,  515,  holding  rule  applicable  where  part  of  sentence 
of  imprisonment  served;  In  re  Black,  52  Kan.  67,  39  Am.  St.  Rep.  333, 
34  Pac.  415,  arguendo. 

Criticised  in  Minto  v.  State,  9  Ala.  App.  97,  98,  99,  64  South.  370,  and 
State  V.  Gunter,  11  Ala.  App.  403,  66  South.  845,  both  holding  though 
judgment  on  appeal  was  void  as  to  sentence,  court  could  at  same  term 
correct  judgment  and  direct  trial  court  to  impose  lawful  sentence, 
though  part  of  such  sentence  had  been  served. 

Distinguished  in  Commonwealth  v.  Murphy,  174  Mass.  369,  54  N.  E. 
861,  862,  holding  resentence,  ordered  by  appellate  court,  valid,  although 
part  of  first  erroneous  sentence  served;  State  v.  Crook,  115  N.  C.  764, 
766,  29  Ii.  R.  A.  261,  20  S.  E.  515,  holding  payment  of  costs  does  not 
constitute  part  of  sentence ;  State  v.  Yandle,  119  N.  C.  879,  84  L.  R.  A. 
393,  25  S.  E.  797,  holding  order  to  work  on  public  roads  is  not  second 
sentence. 

Discharge  for  inability  of  jury  to  agree.    Note,  12  Am.  Dec.  547. 
Resentence  where  original  judgment  void.    Note,  29  Am.  Rep.  96,  97. 

Power  of  court  to  revise  or  amend  sentence.    Note,  79  Am.  Dec.  779. 

defendant  has  served  part  of  term.    Note,  Ann.  Gas.  19180,  280, 

Right  of  court  to  increase  sentence  imposed  in  criminal  case  after 
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Power  of  trial  eoxirt  to  revise,  correct  or  amend  criminal  judgment 
after  execution.    Note,  11  Ann.  Gas.  298. 

Identity  of  offenses  in  a  plea  of  former  jeopardy.    Note,  92  Anu 
St.  Bep.  104. 

Right  of  court  to  increase  sentence  imposed  in  criminal  case  after 
defendant  has  served  part  of  term.    Note,  Ann.  Gas.  1918G,  283. 

Effect  of  excessive  sentence.    Note,  45  L.  R.  A.  138,  140,  144,  150. 

Power  to  amend  commitment  or  sentence  by  increasing  punishment. 
Note,  40  L.  R.  A.  (N.  S.)  91. 

Ko  person  can  be  twice  ptmlslied  or  placed  In  Je^^ardy  for  tbe  same 
offense. 

Approved  in  Kepner  v.  United  States,  195  U.  S.  126,  49  L.  Ed.  123, 
24  Sup.  Ct.  797,  32  SUt.  691,  c.  1369,  §  5,  relating  to  double  jeopardy, 
prohibits  right  of  government  to  appeal  from  judgment  of  acquittal  in 
court  of  first  instance  in  Philippines;  Duyer  v.  Illinois,  187  U.  S.  86, 
47  la.  Ed.  86,  23  Sup.  Ct.  33,  holding  plea  of  former  jeopardy  based  on 
discharge  of  jury  for  inability  to  agree;  Andrews  v.  State,  174  Ala.  45, 
Ann.  Gas.  1914B,  760,  56  South.  1009,  holding  plea  of  former  jeopardy 
on  ground  of  unauthorized  discharge  of  jury  was  demurrable  for  fail- 
ure to  set  out  order  or  aver  that  no  order  was  entered ;  Davis  v.  Catron, 
22  Wash.  185,  60  Pac.  131,  discharging  prisoner  imprisoned  under 
regularly  certified  judgment  and  commitment  for  term  of  one  year, 
which  had  expired,  though  another  judgment  by  same  court  on  same 
day  ordered  commitment  for  five  years,  which  was  proper  penalty;  Ex 
parte  Ulrich,  42  Fed.  590,  593,  holding  discharge  of  jury,  without 
prisoner's  consent  or  knowledge,  bars  subsequent  prosecution;  In  re 
Bennett,  84  Fed.  326,  holding  prisoner  convicted  of  lesser  offense  than 
charged  in  indictment,  cannot  be  again  indicted;  State  v.  Gathers,  15 
S.  C,  371,  holding  appeal  cannot  be  taken  from  judgment  of  acquittal; 
Powell  V.  State,  17  Tex.  App.  362,  holding  discharge  of  jury,  if  un- 
warranted, bars  further  trial;  McCann  v.  United  States,  2  Wyo.  287 
(294),  holding  indictment  charging  two  inconsistent  offenses,  must  be 
dismissed ;  dissenting  opinion  in  Nelson  v.  People,  38  Mich.  624,  arguendo. 

Distinguished  in  Stout  v.  State,  36  Okl.  761,  Ann.  Gas.  1916E,  858,  45 
L.  R.  A.  (N.  S.)  884,  130  Pac.  560,  holding  rule  did  not  apply  in  civil 
action  affecting  only  property  rights,  though  part  of  punishment  for 
offense;  In  re  McClaskey,  2  Okl.  576,  577,  37  Pac.  857,  where  defendant 
is  convicted  and  judgment  pronounced  and  he  is  put  in  penitentiary 
and  subsequently  remanded  to  trial  court  on  ground  of  lack  of  juris- 
diction, he  was  not  in  jeopardy;  In  re  Leszynsky,  16  Blatchf.  16,  17, 
Fed.  Cas.  8279,  holding  civil  proceeding  to  recover  statutory  penalty 
is  not  bar  to  criminal  prosecution;  United  States  v.  Olsen,  57  Fed.  582, 
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holding  decree  of  forfeiture  of  vessel  will  not  bar  indictment  of  owner ; 
Boswell  V.  State,  20  Fla.  874,  holding  conviction  for  assault  and  battery 
is  no  bar  to  indictment  for  assault  with  deadly  weapon;  In  re  Mc- 
Claskey,  2  Okl.  576,  577,  37  Pac.  857,  holding  jeopardy  does  not  attach 
until  court  has  jurisdiction. 

Defective  or  void  sentence  or  judgment  as  basis  of  plea  of  former 
jeopardy.    Note,  li.  B.  A.  1915A,  531. 

Autrefois  acquit^  or  antrefolB  convict,  Is  good  defense  to  indictmeiit 
or  Information,  for  any  crime  or  misdemeanor. 

Approved  in  Jackson  v.  State,  136  Ala.  100,  33  South.  890,  holding 
conviction  for  affray  in  recorder's  court  is  bar  to  prosecution  for 
assault  with  intent  to  murder,  constituted  by  same  act;  United  States 
V.  Bigelow,  3  Mackey  (D.  C),  409,  holding  discharge,  of  jury  before 
taking  evidence  on  trial  under  order  consolidating  several  indictments 
was  not  equivalent  to  acquittal  when  defendant  was  afterward  tried 
in  single  indictment;  dissenting  opinion  in  Kepner  v.  United  States, 
195  U.  S.  134,  49  L.  Ed.  126,  24  Sup.  Ct.  797,  majority  holding  32  Stat. 
691,  c.  1369,  §  5,  relating  to  double  jeopardy,  prohibits  government  from 
appealing  from  judgment  of  acquittal  in  court  of  first  instance  in 
Philippines;  United  States  v.  Chouteau,  102  U.  S.  611,  26  L.  Ed.  249, 
holding  compromise  settlement  for  offense  against  United  States  is  bar 
to  indictment;  Williams  v.  Commonwealth,  78  Ky.  98,  holding  change 
in  allegations  of  second  indictment  does  not  affect  right  to  plead  dis- 
missal of  first. 

Judgment  merely  erroneous  Is  not  absolutely  void  if  rendered  by  court 
of  competent  Jurisdiction  and  based  on  vaUd  verdict. 

Approved  in  Clark  v.  Arizona  Mut.  Savings  &  Loan  Assn.,  217  Fed. 
643,  decree  in  suit  by  stockholder  against  corporation  based  on  fraud- 
ulent transfer  of  corporate  property  considered  and  held  to  exceed  juris- 
diction; Ex  parte  Jim  Hong,  211  Fed.  78,  127  C.  C.  A.  569,  holding 
United  States  Commissioners  had  jurisdiction  of  proceedings  to  exclude 
Chinese,  and  action  in  excess  of  authority  was  reviewable  on  appeal  and 
not  by  habeas  corpus ;  Stevens  v.  McClaughry,  207  Fed.  22,  24,  25,  26,  28, 
29,  51  L.  R.  A.  (N.  S.)  390,  125  C.  C.  A.  102,  holding  prisoner  held  under 
portion  of  judgment  which  was  in  excess  of  jurisdiction  entitled  to  re- 
lease on  habeas  corpus;  Michigan  Trust  Co.  v.  Ferry,  175  Fed.  677,  699 
C.  C.  A.  221,  holding  void  such  portion  of  decree  as  was  rendered  in  ex- 
cess of  jurisdiction ;  Ex  parte  Davis,  112  Fed.  143,  holding  though  Fed- 
eral court  cannot  punish  contempt  by  both  fine  and  imprisonment,  pris- 
oner not  entitled  to  dischai^  where  court  has  done  so  and  directed 
contemptor  shall  be  imprisoned  for  specified  time  and  until  he  pays  fine 
imposed ;  Jackson  v.  United  States,  102  Fed.  489,  42  C.  C.  A.  452,  hold- 
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ing  where  statute  prescribes  punishment  at  imprisonment  in  peniten- 
tiary, erroneous  insertion  in  sentence  of  words  "at  hard  labor"  does  not 
justify  reversal;  Ex  parte  Haley,  1  Ala.  App.  633,  56  South.  247,  hold- 
ing, on  habeas  corpus,  prisoner  detained  under  separable  part  of  judg- 
ment, which  was  void  as  in  excess  of  jurisdiction,  was  entitled  to 
discharge,  ^ough  judgment  under  which  detention  commenced  wad  erro- 
neous only  as  to  rate  of  satisfaction  of  fine  by  imprisonment;  McVeigh 
V.  Ripley,  77  Conn.  141,  58  Atl.  703,  where  statute  punished  horse- 
stealing by  imprisonment  and  theft  of  property  less  than  fifteen  dollars 
in  value  by  fine  of  not  more  than  seven  dollars,  justice  fining  one  five 
dollars  for  stealing  ten  dollar  horse  and  committing  him  till  fine  paid 
is  not  liable  for  false  imprisonment;  Briscoe  v.  Macfarland,  32  App 
D.  C.  173,  order  confirming  award  of  jury  of  seven  on  condemnation  of 
property  over  objections  of  owner  considered  and  held  voidable  only, 
and  conclusive  when  appeal  was  abandoned;  Knickerbocker  Trust  Co. 
V.  Oneonta  etc.  Ry.  Co.,  201  N.  Y.  384,  94  N.  E.  872,  holding  judgment  of 
court  having  jurisdiction  of  person  and  subject  matter  valid  till  re- 
versed ;  Ex  parte  Blystone,  75  Wash.  289,  134  Pac.  828,  holdii^  habeas 
corpus  did  not  lie  to  discharge  prisoner  sentenced  to  serve  excessive 
minimum  term  prior  to  expiration  of  minimum  term  authorized  by  law; 
dissenting  opinion  in  Kepner  v.  United  States,  195  U.  S.  135,  49  L.  Ed. 
127,  24  Sup.  Ct.  797,  majority  holding  32  Stat.  691,  c.  1369,  §  5,  relating 
to  double  jeopardy,  prohibits  appeal  by  government  from  acquittal  in 
Philippine  court  of  first  instance;  dissenting  opinion  in  Mills  v.  Ameri- 
can Mortgage  Co.  of  Scotland,  123  Ala.  426,  26  South.  305,  majority 
holding  under  Code,  §  859,  no  notice  of  motion  for  decree  for  balance 
of  mortgage  debt  unpaid  after  application  of  proceeds  of  sale  of  mort- 
gaged property  is  necessary;  Semmes  v.  United  States,  96  U.  S.  27,  23 
L.  Ed.  196„  holding  reopening  of  part  of  decree  will  not  justify  recon- 
sideration of  whole;  In  re  Swan,  150  U.  S.  653,  37  L.  Ed.  1211,  14  Sup. 
Ct.  230,  holding  excessive  sentence  void  only  as  to  excess;  In  re  Bonner, 
151  U.  S.  256,  38  L.  Ed.  151,  14  Sup.  Ct.  325,  issuing  writ  for  release  of 
person  sentenced  to  State  prison  from  Federal  court,  but  without  pre- 
judice or  right  to  resentence;  United  States  v.  Pridgeon,  153  U.  S.  62, 
38  L.  Ed.  637,  14  Sup.  Ct.  751,  holding  excessive  sentence  voidable  only 
on  apx)eal ;  Barrett  v.  Hopkins,  2  McCrary,  132,  7  Fed.  314,  holding  Cir- 
cuit Court  may  issue  writ  to  determine  jurisdiction  of  court  martial  to 
hold  prisoner;  United  States  v.  Harman,  68  Fed.  474  (afiirming  50  Fed. 
922,  923),  holding  reversal  of  judgment  for  failure  to  inflict  statutory 
sentence  will  not  warrant  release;  In  re  Christian,  82  Fed.  202,  203, 
where  prisoner  released  for  failure  to  sentence  according  to  statute,  but 
without  prejudice  to  right  to  resentence ;  Ex  parte  Henshaw,  73  Cal.  507, 
15  Pac.  119,  holding  failure  to  specify  costs  awarded  did  not  avoid  com- 
mitment for  contempt;  Suitterlin  v.  Connecticut  etc.  Ins.  Co.,  90  111.  488, 
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holding  decree  of  foreclosure  denying  right  of  redemption  valid  as  to 
foreclosure  alone;  Eisner  v.  Shrigley,  80  Iowa,  36,  45  N.  W.  394,  holding 
mere  failure  to  fix  time  of  imprisonment  does  not  avoid  judgment ;  State 
V.  Sheriff,  48  La.  Ann.  69,  72,  55  Am.  St.  Rep.  260,  263,  18  South.  957, 
959,  holding,  where  punishment  is  less  than  minimum  prescribed,  habeas 
corpus  will  not  issue;  In  re  Williams,  39  Minn.  173,  39  N.  W.  65,  holding 
sentence  for  shorter  term  than  allowed  by  law  not  ground  for  habeas 
corpus;  State  v.  Wolfer,  68  Minn.  466,  71  N.  W.  681,  holding  sentence 
not  void  for  failure  to  sentence  at  hard  labor;  In  re  Taylor,  7  S.  D.  387, 
389,  390,  393,  58  Am.  St.  Rep.  847,  850,  852,  45  L.  R.  A.  146,  147,  149, 
153,  64  N.  W.  255,  256,  257,  holding  sentence  of  imprisonment  void  only 
as  to  excess ;  People  v.  Reggel,  8  Utah,  25,  28  Pac.  956,  holding  excessive 
fine  void  only  as  to  excess;  State  v.  Sloan,  65  Wis.  651,  27  N;  W.  618, 
holding  error  in  judgment  does  not  authorize  discharge ;  dissenting  opin- 
ion in  Gresham  v.  EweU,  85  Ya.  8,  majority  holding  judgment  void  where 
record  did  not  show  reason  if  or  rendition  by  visiting  judge ;  United  States 
V.  Doherty,  27  Fed.  723,  and  Gerling  v.  Agricultural  Ins.  Co.,  39  W.  Va. 
701,  20  S.  E.  695,  both  arguendo. 

Judgment,  when  void.    Note,  29  Am.  St.  Rep.  78. 

Conclusiveness  of  judgment.    Note,  23  Ain.  St.  Rep.  110,  115« 

Right  of  prisoner  who  has  received  excessive  sentence  to  be  dis- 
charged on  habeas  corpus  or  appeal.    Note,  7  Ann.  Gas.  145,  146. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  452. 

When  court  has  imposed  both  alternative  penalties  of  fine  or  imprison- 
ment, and  former  has  been  paid,  It  cannot  modify  sentence  by  imposing 
only  latter. 

Approved  in  Carter  v.  Roberts,  177  U.  S.  499,  44  L.  Ed.  863,  20  Sup. 
Ct.  714,  holding  objection  that  sentence  of  court-martial  imposed  double 
punishment  for  same  offense  is  not  raised  in  Circuit  Court  so  as  to 
authorize  direct  appeal  to  Supreme  Court  by  averment  in  petition  for 
habeas  corpus  that  petitioner  having  suffered  punishment  of  dismissal 
and  publication,  his  imprisonment  is  without  authority  of  law;  In  re 
Carter,  97  Fed.  497,  498,  holding  under  Rev.  Stats.,  §  5488,  and  62d 
Article  of  War,  court-martial  may  punish  army  officer  by  both  fine  and 
imprisonment,  where  he  is  guilty  of  misappropriating  public  moneys; 
Parker  v.  State,  51  Miss.  539,  following  rule ;  State  v.  Addy,  43  N.  J.  L. 
116,  39  Am.  Rep.  550,  holding  condition  exacted  in  consideration  of  sus- 
X)ension  of  sentence,  if  complied  with,  entitles  prisoner  to  discharge. 

Distinguished  in  Murphy  v.  Massachusetts,  177  U.  S.  160,  44  L.  Ed. 
714,  20  Sup.  Ct.  641,  upholding  sentence  imposed  after  reversal  of  former 
judgment  on  application  of  defendant,  because  it  was  imposed  under 
statute  that  was  passed  after  commission  of  offense,  though  he  had 
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partly  served  invalid  sentence  when  it  was  reversed;  Hall  v.  Ames,  182 
Fed.  1013,  refusing  to  enjoin  sale  of  stock  decreed  by  State  conrt  where 
State  conrt  had  full  jurisdiction  over  subject  matter;  State  v.  Schierhoff, 
103  Mo.  51,  15  S.  W.  152,  holding  discharge  from  illegal  imprisonment 
for  failure  to  pay  fine  does  not  discharge  fine. 

Validity  of  sentences  differing  from  those  authorized  by  law.    Note, 
55  Am.  St.  Bep.  269. 

Distinctions  between  void  and  merely  voidable  Judgments  are  very  nice, 
ud  tbey  may  fall  under  the  one  class  or  the  other,  as  they  axe  regarded 
for  different  purposes. 

Approved  in  Windsor  v.  McVeigh,  93  U.  S.  283,  23  L.  Ed.  917,  holding 
void,  sentence  of  confiscation  and  condemnation  rendered  without  notice ; 
Weeks  V.  Bridgman,  159  U.  S.  547,  40  L.  Ed.  265, 16  Sup.  Ct.  75,  holding 
certificate  confirming  title  to  land  granted  to  another  is  inoperative; 
Walker  v.  Sturbans,  38  Fed.  301,  holding  formal  defect  in  judgment  in 
ejectment  did  not  render  it  void ;  Woodruff  v.  United  States,  58  Fed.  768, 
holding  void,  sentence  which  did  not  follow  statute ;  In  re  Curtis,  91  Fed. 
741,  holding  assignment  under  State  law  void  while  national  bankrupt 
law  in  force. 

Distinguished  in  Butler  v.  Indian  Protective  Association,  34  App.  D.  G. 
293,  holding  error  of  Court  of  Claims  in  misconstruing  jurisdiction  con- 
ferred on  it  did  not  render  its  judgment  void  in  whole  or  part,  but  error 
was  in  exercise  of  jurisdiction  and  reviewable  on  appeal. 

Mere  fact  that  a  court  has  JuriBdicti<m  of  the  person  and  the  offense 
will  not  render  valid  an  erroneous  Judgment  rendered  in  the  case. 

Approved  in  United  States  v.  Meyer,  170  Fed.  984,  holding  widow  of 
deceased  alien  wKo  was  honorably  discharged  soldier  could  not  be  nat- 
uralized unless  alien  had  made  declaration  of  intention,  though  court 
liad  jurisdiction  of  person  and  subject  matter;  Mitchell  v.  Evans,  18 
App.  D.  C.  257,  holding  deposit  as  appeal  bond  for  costs  not  subject  to 
payment  of  costs  below,  and  order  to  that  effect  was  erroneous ;  Ex  parte 
Cox,  3  Idaho,  534,  95  Am.  St.  Rep.  32,  32  Pac.  198,  releasing  on  habeas 
corpus  one  sentenced  to  term  of  imprisonment  longer  than  authorized  by 
law;  Hastings  v.  Whitmer,  2  Ind.  Ter.  340,  51  S.  W.  968,  holding  judg- 
ment affirming  dismissal  of  suit  by  Cherokee  Indian  to  recover  improve- 
ments sold  on  execution  was  not  conclusive  as  to  his  title,  in  view  of  stat- 
ute exempting  such  improvements  from  execution ;  Ex  parte  Creasy,  243 
Mo.  696,  41  L.  B.  A.  (N.  S.)  478,  148  S.  W.  919,  holding  on  habeas  cor- 
pus, judgment  in  contempt  subject  to  attack  for  want  of  jurisdiction  in 
particular  case,  owing  to  facts  thereof;  Ex  parte  Burden,  92  Miss.  27, 
131  Am,  St.  Bep.  511,  45  South.  2,  and  State  v.  District  Court,  35  Mont. 
325,  89  Pac.  65,  both  holding  where  court  had  no  power  to  sentence  as 
for  felony  under  verdict  such  judgment  was  void;  Lewkowicz  v.  Queen 
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• 
Aeroplane  Co.,  207  N.  T.  298,  100  N.  E.  798,  holding  statute  increasing 
amount  for  which  inferior  local  court  could  render  judgment  increased 
its  "jurisdiction'*;  In  re  Patzwald,  5  Okl.  794,  60  Pac.  141,  upholding 
right  to  inquire  into  jurisdiction  of  court  on  whole  review  by  habeas 
corpus ;  Bandy  v.  Hehn,  10  Wyo.  176,  67  Pac.  981,  holding  under  statute 
prescribing  infliction  of  punishment  for  grand  larceny  on  second  con- 
viction for  petit  larceny,  judgment  on  plea  of  guilty  to  petit  larceny, 
reciting  that  defendant  having  heretofore  been  convicted  of  petit  lar- 
ceny he  is  found  guilty  of  grand  larceny,  is  void ;  dissenting  opinion  in 
Gompers  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  584,  585,  majority  hold- 
ing court  need  not  consider  whether  restraining  order  pending  appeal 
from  contempt  order  was  void  or  voidable  in  respects  in  which  it  had 
been  modified ;  United  States  v.  Walker,  109  U.  S.  266,  27  L.  Ed.  9S0,  3 
Sup.  Ct.  283,  holding  decree  directing  executor  removed  by  court  to  pay 
over  certain  money  to  his  successor,  void;  Ammons  v.  Ammons,  50  W. 
Va.  404,  40  S.  E.  496,  arguendo. 

Distinguished  in  Ex  parte  King,  200  Fed.  630,  holding  indictment 
charging  use  of  mails  to  defraud  in  violation  of  section  5480,  Revised 
Statutes,  not  void  because  alleging  act  was  in  violation  of  section  of 
Penal  Code  not  then  in  force. 

Judgment  of  court  lacking  JuilBdictioii  Is  void. 
Approved  in  Sorenson  v.  United  States,  168  Fed.  787,  94  C.  C.  A.  181, 
holding  sentence  for  breaking  x>ostoffice  void  where  not  imposing  im- 
prisonment at  hard  labor  as  required  by  statute  for  such  offense;  Good- 
rum  V.  Buffalo,  162  Fed.  827,  89  C.  C.  A.  525,  holding  void,  as  in  excess 
of  jurisdiction,  judgment  rendered  under  stipulation  by  which  .land  of 
Indian  allottee  was  conveyed  before  end  of  period  of  restriction  on 
alienation;  Ex  parte  Robinson,  144  Fed.  836,  75  C.  C.  A.  663,  where  Cir- 
cuit Court  had  no  jurisdiction  over  subject  matter  of  suit,  its  adjudica- 
tion that  party  was  in  contempt  for  violating  injunction  issued  therein  is 
void ;  C.  C.  Taf t  Co.  v.  Century  Sav.  Bank,  141  Fed.  371,  72  C.  C.  A.  671, 
omission  in  petition  in  involuntary  bankruptcy  of  allegation  that  defend- 
ant owes  debts  to  amount  of  over  one  thousand  dollars  is  jurisdictional ; 
Russell  V.  Shurtleff,  28  Colo.  417,  418,  89  Am.  St.  Rep.  218,  65  Pac.  28, 
holding  where  on  default  court  orders  joint  judgment  instead  of  several 
as  prayed,  judgment  is  void  under  statute  providing  that  if  no  answer 
filed  relief  shall  not  exceed  demand  of  complaint;  Tohman  v.  Leonard, 
6  App.  D.  C.  232,  holding  Supreme  Court  of  District  had  jurisdiction  to 
order  payment  of  alimony  and  enforce  it  by  jail  commitment ;  Wilson  v. 
Ames,  McAr.  &  M.  (D.  C.)  282,  holding  decree  of  orphans'  court  direct- 
ing delivery  of  administered  assets  by  displaced  administrator  was  void 
as  in  excess  of  jurisdiction ;  McHenry  v.  State,  91  Miss.  578,  16  L.  R.  A. 
(N.  S.)  1062,  44  South.  834,  holding  order  by  Circuit  Court  in  manda- 
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mus  in  excess  of  power  was  a  nullity;  Troll  v.  St.  Louis,  257  Mo.  723, 
168  S.  W.  195,  judgment  in  partition  suit  held  void  for  want  of  juris- 
diction; Banking  House  of  A.  Castetter  v.  Dukes,  70  Neb.  653,  97  N.  W. 
807,  where  record  shows  aU  steps  by  which  court  of  general  jurisdiction 
acquired  jurisdiction,  and  they  show  on  face  lack  of  jurisdiction,  judg- 
ment is  collaterally  attackable;  Ex  parte  Justus,  3  Okl.  Cr.  118,  119, 
121, 123, 125,  25  L.  R.  A.  (N.  S.)  483, 104  Pac.  936,  939,  judgment  held  on 
habeas  corpus  to  be  rendered  without  jurisdiction ;  Ogle  v.  State,  43  Tex. 
Cr.  228,  96  Am.  St.  Bep.  860,  63  S.  W.  1010,  holding  conviction  on  in- 
dictment found  by  jury  of  thirteen  men  not  bar  to  subsequent  convic- 
tion under  valid  indictment  for-  same  offense;  dissenting  opinion  in 
Chemgas  v.  Tynan,  51  Colo.  40--42,  116  Pac.  1047, 1048,  majority  uphold- 
ing conviction  on  indictment  omitting  words, ' '  against  peace  and  dignity 
of  the  same,"  as  provided  by  Constitution;  Ex  parte  Baldwin,  60  Cal. 
435,  holding  order  of  commitment  on  void  judgment  affords  no  authority 
to  imprison ;  Ex  parte  Bernert,  62  Cal.  529,  530,  discharging  prisoner  for 
want  of  authority  of  court  to  commit;  Hastings  v.  Whitmer,  2  Ind. 
Ter.  340,  51  S.  W.  968,  holding  purchaser  at  sale  ordered  by  court  lack- 
ing jurisdiction  acquires  no  title;  In  re  McVey,  50  Neb.  483,  70  N.  W. 
52,  and  Finders  v.  Bodle,  58  Neb.  57,  78  N.  W.  481,  both  holding  judg- 
ment in  proceeding  not  warranted  by  State  Constitution,  is  void;  Dorr 
V.  Rohr,  82  Va.  363,  8  Am.  St.  Bep.  109,  holding  judgment  in  garnish- 
ment proceedings  without  notice  void;  Seamster  v.  Blackstock,  83  Va. 
235,  5  Am.  St.  Bep.  264,  2  S.  E.  37,  holding  decree  of  partition  attack- 
able collaterally;  Foltz  v.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  321,  8  C.  C.  A. 
635,  and  Wade  v.  Hancock,  76  Va.  625,  626,  both  arguendo. 

Distinguished  in  Springs  v.  Commonwealth,  113  Ky.  733,  68  S.  W. 
1089,  erroneous  instructions,  though  sufficient  to  entitle  defendant  to  new 
trial,  do  not  entitle  him  to  discharge  from  custody ;  dissenting  opinion  in 
Singer  Sewing  Mach.  Co.  v.  Benedict,  179  Fed.  636,  103  C.  C.  A.  186, 
majority  holding  tax  assessment  void. 

When  a  prisoner  has  endured  one  of  two  alternative  pnnisliments  pre- 
scribed for  hia  offense,  tbe  court's  power  is  exhausted,  and  he  is  entitled 
to  discharge. 

Approved  in  Ex  parte  Peeke,  144  Fed.  1017,  where  petitioner  was  con- 
victed on  five  counts,  each  charging  separate  offense,  and  was  sentenced 
to  five  years,  and  maximum  punishment  was  two  years,  sentence  was 
void  as  to  excess  over  two  years;  Moss  v.  United  States,  23  App.  D.  C. 
485,  holding  sentence  of  fine  and  imprisonment  for  contempt  under  sec- 
tion 725,  Revised  Statutes,  could  not  be  enforced  as  to  both;  In  re  Mc- 
Neil, 68  Kan.  367,  74  Pac.  1110,  where  statute  fixes  punishment  at  fine 
or  imprisonment,  one  sentenced  to  jail  and  to  pay  fine  and  lo  stand  com- 
vm— IS 
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mitted  till  fine  paid  is  entitled  to  discharge  on  payment  of  fine ;  Hovey  ▼. 
Elliott,  145  N.  Y.  142,  39  K.R.  A.  462,  39  N.  E.  845,  arguendo. 

Distinguished  in  Matter  of  Application  of  Robbins,  27  Cal.  App.  683, 
151  Pac.  16,  holding  judgment  imposing  fine  of  one  hundred  and  fifty 
dollars  or  one  hundred  and  fifty  days  in  jail  was  valid;  Clevenger  v. 
Figley,  68  Kan.  707,  75  Pac.  1004,  judgment,  in  action  to  foreclose  mort- 
gage given  by  land  owner  jointly  with  guardian  of  insane,  determining 
existence  of  homestead  at  time  mortgage  executed  is  not  collaterally 
attackable;  Hovey  v.  Sheffner,  16  Wyo.  282,  125  Am.  St.  Rep.  1037,  16 
Ann.  Gas.  318,  15  L.  R.  A.  (N.  S.)  227,  93  Pac.  314,  holding  where  jury 
on  failure  to  agree  was  discharged  on  Sunday,  such  discharge  was  not 
ground  for  habeas  corpus  proceedings ;  Ex  parte  Bigelow,  113  U.  S.  331, 
28  la.  Ed.  1006,  5  Sup.  Ct.  544,  under  facts. 

Where  prisoner  has,  nnder  erroneooa  judgment,  suffered  full  ptfialty 
for  his  offense,  further  Judgment  of  court  is  void  for  want  of  power. 

Approved  in  Munson  v.  McClaughry,  198  Fed.  77,  117  C.  C.  A.  180, 
holding  habeas  corpus  lay  to  release  prisoner  held  under  portion  of  judg- 
ment void  as  in  excess  of  jurisdiction;  In  re  Beck,  63  Kan.  61,  64  Pac. 
972,  holding  where  verdict  finds  defendant  guilty  on  several  counts  and 
court  sentences  him  on  one  count,  it  cannot  after  execution  of  sentence 
in  part,  sentence  him  on  z«maining  counts;  Ex  parte  Cica,  18  N.  M.  461, 
51  L.  R.  A.  (N.  S.)  373,  137  Pac.  600,  denying  habeas  corpus  where  de- 
fendant had  paid  neither  of  two  x>enalties,  one  of  which  was  beyond 
power  of  court;  McDonald  v.  State,  45  Md.  92,  holding  appellate  court 
can  only  reverse  judgment,  and  cannot  remand  for  proper  sentence. 

Distinguished  in  Harlan  v.  McGourin,  218  U.  S.  447,  21  Ann.  Gas.  849, 
54  L.  Ed.  1105,  31  Sup.  Ct.  44,  holding  where  sentence  exceeds  authority 
of  court,  only  excess  is  void. 

Under  confiscation  act  of  1862,  decree  condemning  fee  suhjected  only 
life  estate  to  sale. 

Cited  in  Citizens'  Bank  v.  Hyams,  42  La.  Ann.  732,  7  South.  701, 
arguendo. 

Civil  liability  of  judge  for  judicial  acts.    Note,  25  Am.  Rep.  702. 

Civil  liability  of  judges.    Note,  15  E.  R.  0.  49. 

Estoppel  by  record.    Note,  11  E.  R.  0.  16. 

Miscellaneous.  Cited  in  Hanley  v.  United  States,  123  Fed.  854,  59 
C.  C.  A.  153,  holding  Circuit  Court  of  Appeals  may,  on  reversal  of  crim- 
inal judgment,  because  of  imposition  of  excessive  sentence,  correct  error 
by  remanding  case  with  instructions  to  modify  judgment  by  remitting 
excess;  In  re  Charles  Green,  86  Mo.  App.  222,  to  point  that  defendant 
cannot  be  called  as  witness  for  opposition,  petitioner  sued  the  commit- 
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ting  jadge,  after  discharge,  and  his  right  to  recover  was  denied  in 
Lange  v.  Benedict,  99  U.  S.  71,  25  L.  Ed.  470  (affirming  13  Blatchf.  563, 
565,  566,  Fed.  Cas.  18,307),  and  73  N.  Y.  29,  30,  31,  33,  34,  29  Am.  Rep. 
89,  90»  92;  State  v.  Gray,  37  N.  J.  L.  371,  cited  to  dissenting  opinion. 

18  WalL  206-^S2,  21  L.  Ed.  888,    THE  DELAWABE  BAILBOAD  TAX. 

Obaiter  of  private  cc^poration  existing  for  public  purposes  is  contract 
wltbin  meaning  of  ohligation  clause  of  Constitution. 

Approved  in  New  Orleans  Gas  Light  Co.  v.  Louisiana  Light  etc.  Co., 
115  U.  S.  660,  29  L.  Ed.  520,  6  Sup.  Ct.  257,  holding  grant  of  exclusive 
franchise  to  furnish  gas  cannot  be  impaired  by  subsequent  legislation; 
Oliver  v.  Memphis  etc.  R.  Co.,  30  Ark.  130,  denying  power  of  legislature 
to  repeal  tax  exemption  in  corporate  charter;  Gibbons  v.  Mahon,  136 
U.  S.  557,  84  L.  Ed.  527, 10  Sup.  Ct.  1058,  Mobile  v.  Stonewall  Ins.  Co., 
53  Ala.  578,  and  State  v.  Maine  Central  R.  R.  Co.,  66  Me.  494,  all 
arguendo. 

Immunity  ftom  taza;tion  conferred  by  charter  becomes  part  of  contract, 
aad  cannot  be  revoked. 

Distinguished  in  Grand  Lodge  etc.  of  Masons  v.  New  Orleans,  44  La. 
Ann.  665, 11  South.  151,  holding  legislature  may  repeal  exemption  where 
such  power  reserved  by  organic  law. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  874,  885. 

Bight  of  l^;islature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Gas.  681,  683. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  R.  A.  38,  39,  46,  68,  99,  101. 

Intent  of  legislatare  to  exempt  ftom  taxation  must  be  tlear  beyond 
reasonable  doubt. 

Approved  in  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  276,  52  L.  ^d. 
1059,  28  Sup.  Ct.  630,  holding  agreement  to  pay  for  use  of  streets  for 
certain  period  did  not  prevent  city  from  exacting  license  tax  from  street 
railway  company;  Brown  v.  Protection  Life  Ins.  Co.,  188  Ala.  169,  66 
South.  47,  holding  deductions  from  tax  on  gross  premiums  of  insurance 
companies  under  revenue  act  of  1911  did  not  include  city  taxes ;  Ameri- 
can Smelting  etc.  Co.  v.  People,  34  Colo.  254,  82  Pac.  536,  acts  of  1897 
and  1901,  requiring  foreign  corporations  to  pay  filing  fee  as  condition 
precedent  to  doing  business  in  State,  does  not  exempt  from  further 
taxation;  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  535,  65  N.  E. 
466,  holding  where  street-car  company's  charter  permitted  it  to  charge 
certain  fares,  its  lessor  could  under  statutory  provision  be  compelled  to 
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carry  for  smaller  fare ;  Miller  v.  Hageman,  114  Iowa,  198,  86  N.  W.  282, 
holding  exemption  in  statute  exempting  real  estate  in  cities  from  general 
road  tax,  where  it  is  assessed  specially  for  street  improvements,  was 
mere  privilege,  which  could  be  taken  away,  and  was  not  preserved  by 
Code  1897,  §  51 ;  Lincoln  St.  Ry.  Co.  v.  Lincoln,  61  Neb.  122,  84  N.  W. 
806,  holding  railroad  is  by  ordinance  authorized  to  construct  road  in 
street,  it  is  not  exempt  from  street  paving  assessments;  Schock  v.  Sweet, 
45  Okl.  59,  145  Pac.  390,  construing  act  of  March  3,  1903,  relating  to 
Indian  lands  as  not  exempting  any  lands  from  taxation ;  Kidd  v.  Roberts, 
43  Okl.  607,  143  Pac.  863,  and  Allen  v.  Trimmer,  46  Okl.  98,  144  Pac. 
800,  both  holding  lands  allotted  to  Indian  freedmen  by  act  of  July  1, 
1902,  were  subject  to  State  taxation;  dissenting  opinion  in  Blair  v. 
Chicago,  201  U.  S.  498,  50  L.  Ed.  842,  26  Sup.  Ct.  427,  majority  holding 
right  to  use  Chicago  streets  was  not  extended  for  ninety-nine  years, 
without  reference  to  time  limit  fixed  by  city,  by  Illinois  act  of  February 
6,  1865;  Morgan  v.  Louisiana,  93  U.  S.  222,  23  la.  Ed.  861,  Picard  v. 
Tennessee  etc.  R.  R.  Co.,  130  U.  S.  641,  82  L.  Ed.  1053,  9  Sup.  Ct.  642, 
Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  306,  88  L.  Ed.  463,  14  Sup. 
Ct.  594,  Memphis  etc.  R.  R.  Co.  v.  Berry,  41  Ark.  444,  Baltimore  etc. 
Ry.  Co.  v.  Ocean  City,  89  Md.  97,  42  Atl.  922,  and  State  v.  Whitworth, 
8  Lea,  607,  all  holding  exemption  of  property  in  hands  of  corporation 
does  not  follow  it  on  sale ;  Memphis  Gas  Light  Co.  v.  Taxing  District  of 
Shelby  Co.,  109  U.  S.  401,  27  L.  Ed.  977,  3  Sup.  Ct.  206,  and  Turnpike 
Cases,  92  Tenn.  373,  22  S.  W.  76,  both  holding  grant  of  special  privilege 
does  not  imply  exemption  from  privilege  tax ;  Memphis  v.  Union  &  Plant- 
ers' Bank,  91  Tenn.  550, 19  S.  W.  759,  and  State  v.  Bank  of  Commerce,  95 
Tenn.  227,  31  S.  W.  995,  holding  taxation  of  corporation  on  basis  of 
capital  in  lieu  of  other  taxes  does  not  exempt  shares  in  holder's  hands; 
Winchester  etc.  Road  Co.  v.  Croxton,  98  Ky.  744,  33  L.  R.  A.  190,  34 
S.  W.  519,  and  Pingree  v.  Michigan  Cent.  R.  R.  Co.,  118  Mich.  329,  76 
N.  W.  640,  holding  abandonment  of  right  to  fix  tolls  will  not  be  pre- 
sumed ;  Tucker  v.  Ferguson,  22  Wall.  575,  22  la.  Ed.  816,  holding  exemp- 
tion of  railroad  did  not  extend  to  lands  owned  by  it,  but  unnecessary 
for  its  use;  Chesapeake  R.  R.  Co.  v.  Virginia,  94  U.  S.  726,  24  L.  Ed. 
812,  holding  exemption  in  charter  does  not  extend  to  road  subsequently 
added  by  consolidation;  Maine  Central  R.  R.  Co.  v.  Maine,  96  U.  S. 
511,  24  L.  Ed.  841,  holding  consolidation  extinguishes  right  to  exemption 
in  absence  of  specific  provision;  Southwestern  R.  R.  Co.  v.  Wright,  116 
U.  S.  236,  29  la.  Ed.  628,  6  Sup.  Ct.  378,  holding  exemption  in  original 
charter  will  not  extend  to  lines  subsequently  acquired;  Railroad  Com- 
mission Cases,  116  U.  S.  326,  29  L.  Ed.  642,  6  Sup.  Ct.  342,  holding  re- 
linquishment of  right  to  regulate  fares  and  charges  cannot  be  implied ; 
Vicksburg  etc.  R.  R.  Co.  v.  Dennis,  116  U.  S.  668,  29  L.  Ed.  771,  6  Sup. 
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Ct.  627y  holding  exemption  from  taxation,  after  completion  of  road,  does 
not  exempt  daring  construetion ;  Sioux  City  St.  Ry.Co.  v.  Sioux  City,  138 
U.  S.  108,  84  L.  Ed.  902,  11  Sup.  Ct.  229,  holding  stipulation  in  charter 
that  street  railway  should  pave  between  rails  did  not  prevent  city  from 
taxing  to  pave  a  foot  outside;  Board  of  Commrs.  of  Custer  County  v. 
Anderson,  68  Fed.  343,  15  C.  C.  A.  471,  refusing  to  construe  tax  law, 
so  as  to  give  taxpayer  power  to  assess  his  own  property ;  Dauphin  etc. 
Ry.  Co.  V.  Kennerly,  74  Ala.  589,  holding  ordinance,  providing  for  ex- 
emption of  railroads  enfranchised  thereunder,  must  be  construed 
strictly;  State  v.  Board  of  Assessors,  34  La.  Ann.  575,  holding  act  ex- 
empting property  of  charitable  societies,  used  for  corporate  purposes, 
did  not  exempt  property  held  for  profit ;  Jones  v.  Raines,  35  La.  Ann. 
997,  holding  sawmills  not  manufacturers,  within  law  exempting  from 
taxation;  Springfield  v.  Smith,  138  Mo.  656,  60  Am.  St.  Bep.  574,  37 
L  R.  A.  448,  40  S.  W.  759,  holding  ordinance  enfranchising  street  rail- 
road and  providing  for  ad  valorem  tax  will  not  prevent  levy  of  license 
tax;  Wihnington  etc.  R.  R.  Co.  v.  Alsbrook,  110  N.  C.  148,  150,  160,  14 
S.  E.  653,  654,  658,  holding  consolidation  of  corporations,  one  of  which 
was  exempt  from  taxation,  does  not  operate  to  exempt  all  property 
owned  by  new  corporation;  Lee  v.  Sturges,  46  Ohio  St.  159,  %nd  Mem- 
phis v.  Home  Ins.  Co.,  91  Tenn.  562, 19  S.  W.  1043,  exemption  of  capital 
stock  does  not  exempt  shares  in  holder's  hands;  Knoxville  etc.  R.  R.  Co. 
V.  Harris,  99  Tenn.  693,  43  S.  W.  117,  holding  exemption  from  ad  va- 
lorem does  not  include  exemption  from  privilege  taxes ;  Swann  v.  State, 
77  Ala.  547,  Dow  v.  Northern  R.  R.,  67  N.  H.  48,  36  Atl.  534 ,  and  dis- 
senting opinion  in  State  v.  Whitworth,  8  Lea,  623,  all  arguendo. 

Distinguished  in  Petersburg  v.  Petersbui^  Ben.  Assn.,  78  Va.  435, 
holding  rule  inapplicable  where  power,  not  intent,  is  in  question. 

Provision  in  franchise  or  charter  for  bonus  or  tax  as  exemption 
from  taxation.    Note,  4  Ann.  Oaui.  888. 

Power  of  State  legislature  to  exempt  from  taxation.    Note,  19 
L.  B.  A.  77. 

Public  grants  are  strictly  conMrued;  nothing  can  be  taken  against 
State  by  preaomptlon  or  inference. 

Approved  in  Pedrick  v.  Raleigh  etc.  R.  Co.,  143  N.  C.  500, 10  L.  R.  A. 
(N.  S.)  564,  55  S.  E.  883,  holding  citizen,  in  order  to  sue  in  lieu  of  State 
to  abate  public  nuisance,  must  show  special  injury;  Oklahoma  City  v. 
Shields,  22  OkL  293,  100  Pac.  571,  considering  but  not  deciding  whether 
statute  confirming  franchise  of  street  railway  company  exempted  it  from 
cost  of  street  improvements;  Slidell  v.  Grand  jean,  111  U.  S.  437,  28 
L.  Ed.  830,  4  Sup.  Ct.  487,  holding  ambiguous  grant  of  public  lands  will 
be  construed  against  grantee;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161 
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U.  S.  685,  40  L.  Ed.  854,  16  Sup.  Ct.  717,  holding  grant  to  railroad  of 
power  to  connect  with  other  roads  does  not  include  power  to  consolidate ; 
United  States  v.  San  Pedro  &  Canon  del  Agaa  Co.,  4  N.  M.  313,  17  Pac. 
425,  holding  grant  of  lands  will  not  pass  mineral  lands,  unless  expressly 
provided. 

ProylsiQn  in  corporate  charter,  requiring  corporation  to  pay  certain 
annual  tax  upon  capital  stock,  is  not  limitatioii  on  future  power  to  impose 
higher  rate  or  diflTerent  tax. 

Approved  in  Gaar,  Scott  &  Co.  v.  Shannon,  52  Tex.  Civ.  640, 115  S.  W. 
362,  holding  receipt  of  permit  and  payment  of  franchise  tax  hy  foreign 
corporation  did  not  preclude  State  from  imposing  further  franchise  tax; 
State  v.  Hilbert,  72  Wis.  194,  39  N.  W.  330,  holding  ordinance  providing 
for  issuance  of  franchise  upon  payment  of  certain  annual  tax  does  not 
impliedly  prohibit  increase  of  license. 

After  consolidation,  under  laws  of  several  States,  new  company  pos- 
sesses all  rights  and  privileges  original  corporations  had  severally  enjoyed 
in  portions  of  ^ad  previously  belonging  to  them. 

Approved  in  Mackay  v.  New  York  etc.  R.  Co.,  82  Conn.  84,  24  L.  B.  A. 
(N.  S.)  J6B,  72  Atl.  587,  holding  corporation  made  by  consolidating 
corporations  of  different  states  by  special  statutes  of  each  State  could 
not  plead  ultra  vires  to  any  act  done  in  any  State  which  it  had  author- 
ity to  do  under  law  of  that  State;  Cheraw  etc.  R.  R.  Co.  v.  Commis- 
sioners of  Anson,  88  N.  C.  525,  holding  variations  in  route  over  which 
railroad  may  run  do  not  affect  identity  of  corporation,  and  amendatory 
charter  acts  do  not  impair  tax  exemption  in  original  charter;  Punxsu- 
tawney  Borough  v.  T.  W.  Phillips  Gas  etc.  Co.,  238  Pa.  34,  85  Atl.  1007, 
holding  statute  authorizing  consolidation  of  corporations  did  not  extend 
rights  and  obligations  of  both  corporations  to  all  property  of  consoli- 
dation, but  6nly  severally  to  property  of  each  taken  over;  Georgia 
Central  R.  R.  &  Banking  Co.  v.  Georgia,  92  U.  S.  675,.  676,  23  L.  Ed. 
761,  762,  and  Cheraw  etc.  R.  R.  Co.  v.  Commissioners  of  Anson,  88  N.  C. 
525,  holding  consolidation  does  not  extinguish  right  of  one  road  to  im- 
munity from  taxation;  Wilmer  v.  Atlanta  etc.  Ry.  Co.,  2  Woods,  456, 
Fed.  Cas.  17,776,  holding  corporation  chartered  by  two  States  is  bound 
in  its  entirety  by  appearance  in  suit  in  either;  Bloxham  v.  Florida 
Central  etc.  R.  R.  Co.,  35  Fla.  728,  17  South.  923,  holding  debts  follow 
consolidated  corporations;  State  v.  Atlantic  etc.  R.  R.  Co.,  60  Ga.  274, 
holding  property  of  respective  corporations  vests  in  consolidated  com- 
pany; Ohio  etc.  Ry.  Co.  v.  People,  123  111.  482,  483,  14  N.  E.  880,  hold- 
ing directors  may  meet  and  transact  business  in  either  State;  State  v. 
Philadelphia  etc.  R.  R.  Co.,  45  Md.  382,  and  State  ex  reL  United  R.  & 
Canal  Co.  v.  Commissioners  of  Railroad  Taxation,  37  N.  J.  L.  243,  both 
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holding  exemptions  of  respective  corporations  attach  to  consolidation 
acts;  Chicago  etc.  Ry.  Co.  v.  Auditor-General,  53  Mich.  92,  18  N.  W. 
592,  holding  consolidated  railroads  not  taxable  on  entire  system  as  if 
single  domestic  corporation;  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  110 
N.  C.  165,  14  S.  E.  165,  holding  consolidation  of  railroads,^  one  of  which 
was  exempt  from  taxation,  does  not  operate  to  exempt  all  property  of 
new  corporation;  dissenting  opinion  in  State  v.  Northern  Central  Ry. 
Co.,  44  Md.  177,  majority  holding  consolidation  acts  operated  as  new 
charter,  and  legislature  could  repeal  exemptions  granted  in  old;  Boston 
etc.  R.  R.  Co.  V.  New  York  etc.  R.  R.  Co.,  13  R.  I.  274,  arguendo. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
662,658. 

Consolidation  of  corporations.    Note,  79  Am.  Dec.  427. 

Consolidated  interstate  corporation  as  domestic  corporation  of  one 
of  States.    Note,  16  L.  R.  A.  86. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  869. 

State's  power  to  tax  is  confined  to  subjects  within  its  Jurisdiction. 
Approved  in  St.  Louis  I.  M.  etc.  Ry.  Co.  v.  Davis,  132  Fed.  634,  deny- 
ing Federal  jurisdiction  where  State  board  assessed  property  of  railroad 
at  higher  percentage  of  actual  value  than  property  of  other  classes  is 
assessed;  New  York  etc.  R.  R.  Co.  v.  Pennsylvania,  153  U.  S.  646,  88 
L.  Sd.  853, 14  Sup.  Ct.  958,  holding  Pennsylvania  could  not  compel  New 
York  corporation  to  deduct  from  interest  due  residents  of  former, 
amount  of  tax  due  on  such  bonds ;  dissenting  opii^ion  in  Adams  Express 
Co.  V.  Ohio,  165  U.  S.  232,  41  L.  Ed.  699, 17  Sup.  Ct.  313,  majority  hold- 
ing property  of  interstate  express  company  may  be  valued  as  unit  as 
basis  for  proportionate  tax  to    be  levied. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  R.  A.  19150,  946. 

Share  of  8tocUi4d<ler  is  in  a  measure  distinct  ftom  capital  stock;  latter 
is  property  of  corporation;  former  is  individual  interest  of  stockholder^ 
representing  his  proportional  rights. 

Approved  in  State  v.  Travelers'  Ins.  Co.,  73  Conn.  274,  47  Atl.  306,  up- 
holding Gen.  Stats.,  §  3916,  providing  that  insurance  companies  shall 
pay  certain  per  cent  on  market  value  of  shares  held  by  nonresidents; 
niinois  Nat.  Bank  v.  Einsella,  201  111.  44,  66  N.  E.  341,  upholding  na- 
tional bank  stock  tax  imposed  hy  Hurd's  Rev.  Stats.  1899,  pp.  1400, 1401, 
§§35-39;  People's  Nat.  Bank  v.  Board  of  Commrs.  of  Kingfisher,  24  Okl. 
150,  104  Pac.  55,  holding  on  transfer  of  stock,  title  of  corporate  assets 
remained  in  corporation  unaffected ;  New  Orleans  v.  Houston,  119  U.  S. 
277,  SO  L.  Ed.  415,  7  Sup.  Ct.  205,  Albany  City  Nat.  Bank  v.  Maher,  19 
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Blatchf .  179,  6  Fed.  420,  and  Mercantile  Nat.  Bank  t.  New  York,  28 
Fed.  784,  all  holding  stock  and  shares  are  distinct  for  purpose  of  taxa- 
tion; Porter  v.  Rockford  etc.  R.  R.  Co.,  76  111.  567,  holding  "capital 
stock,"  used  in  statute,  did  not  include  "shares,"  in  holders'  hands ;  dis- 
senting opinion  in  Farrington  v.  Tennessee,  95  U.  S.  692,  693,  24  L.  Ed. 
562,  majority  holding  exemption  of  capital  stock  from  taxation  extended 
to  shares  in  hands  of  individuals;  Kirtland  v.  Hotchkiss,  42  Conn.  439, 

19  Am.  Rep.  550,  and  Deaderick  v.  Wilson,  8  Baxt.  118,  discussing  rela- 
tions of  stockholders  to  corporation ;  dissenting  opinion  in  State  v.  Balti- 
more etc.  R.  R.  Co.,  48  Md.  84,  and  Wilberding  v.  Miller,  90  Ohio  St.  51, 
106  N.  E.  672,  both  arguendo. 

Limited  in  dissenting  opinion  in  State  v.  Northern  C.  Ry.,  44  Md.  179, 
aiding  that  corporation  is  trustee  holding  property  owned  by  share- 
holders. 

If  corporate  charter  providea  for  taxation  of  shares  at  locality  of  com- 
pany, their  taxability  at  such  place  is  annexed  as  an  incident,  regardless 
of  owner's  domicile. 

Approved  in  Danville  Lumber  etc.  Co.  v.  Parks,  88  HI.  173,  asserting 
validity  of  act  taxing  bank  shares  at  bank's  place  of  business;  Board 
of  Commrs.  of  Durham  County  v.  Blackwell  Durham  Tobacco  Co.,  116 
N.  C.  448,  21  S.  E.  425,  holding  State  may  tax  capital  stock,  although 
shares  may  be  taxable  in  holders'  hands  elsewhere;  Cotton  Exchange 
v.  Board  of  Assessors,  35  La.  Ann.  1157,  arguendo. 

Limited  in  North  Carolina  R.  R.  Co.  v.  Commrs.  of  Alamance,  91 
N.  C.  460,  holding,  however,  State  cannot  levy  tax  on  shares  of  nonresi- 
dent as  such. 

Criticised  in  Nichols  t.  New  Haven  &  Northampton  Co.,  42  Conn. 
121,  holding  capital  stock  within  meaning  of  statute  exempting  "prop- 
erty" from  taxation. 

Distinguished  in  State  v.  Wisconsin  Tax  Commission,  161  Wis.  116, 
152  N.  W.  850,  holding  income  tax  did  not  apply  to  income  from  loans 
made  within  State  secured  by  trust  deed  on  property  within  State  and 
interest  paid  to  nonresident  bondholders. 

Tax  upon  capital  stock  of  corp<»ation  is  not  tax  upon  shares  of  indi- 
vidual shareholders,  nor  upon  cozporate  property,  hut  upon  corporation 
itself. 

Approved  in  Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  701,  22  Sup. 
Ct.  517,  holding  American  securities  passing  partly  under  will  executed 
abroad  by  nonresident  alien  and  partly  under  Spanish  interstate  laws 
are  not  subject  to  inheritance  tax  imposed  by  Revenue  Act  of  1898^ 
§§  29,  30. 
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Ba«is  of  MBeannent  and  rat«  of  taxation  are  wholly  within  legislative 
dlacxetion* 

Approved  in  Sonthwestem  Oil  Co.  v.  Texas,  217  U.  S.  126,  54  L.  Ed. 
694,  30  Sup.  Ct.  496,  upholding  Texas  statute  of  1905  taxing  certain 
classes  of  business;  Florida  C.  &  P.  R.  R.  Co.  v.  Reynolds,  183  U.  S. 
477,  46  L.  Ed.  286,  22  Sup.  Ct.  179,  upholding  Fla.  Laws  1885,  c.  3558, 
requiring  controller  to  ascertain  taxes  for  certain  years  on  sucli  rail- 
road property  as  has  escaped  taxation  for  such  years  without  providing 
for  assessment  of  other  property  for  same  years;  Michigan  R.  R.  Tax 
Cases,  138  Fed.  234,  upholding  Mich.  Pub.  Acts  1901,  p.  236,  providing 
for  taxation  of  railroad  property  by  state  assessors  by  ascertaining 
average  rate  of  taxation  of  other  property  by  means  of  reports  of  local 
taxing  bodies;  Kansas  City  etc.  R.  Co.  v.  Stiles,  182  Ala.  143,  62  South. 
736,  upholding  statute  imposing  annual  franchise  tax  based  on  paid-up 
capital  stock  "of  all  corporations  organized  under  laws  of  State"; 
Mefford  v.  City  Council,  148  Ala.  542,  41  South.  971,  upholding  or- 
dinance imposing  larger  license  tax  on  dealers  in  one  commodity  than  on 
others;  Kersey  v.  Terre  Haute,  161  Ind.  474,  68  N.  E.  1029,  upholding 
city  ordinance  taxing  vehicles  using  streets  but  omitting  street-cars, 
automobiles  and  vehicles  of  nonresidents;  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  600,  S8  L.  Ed.  1030,  10  Sup.  Ct.  595,  holding  State  may  tax 
franchise  or  business  corporation;  Forbes  v.  Gracey,  9  Fed.  Cas.  405, 
holding  fixing  of  time  for  assessment  is  discretionary  with  legislature;^ 
Neary  v.  Philadelphia  etc.  R.  R.  Co.,  7  Houst.  448,  9  Atl.  415,  holding 
limitation  or  exemption  not  objectionable  because  it  increases  burden  of 
other  taxpayers;  Hannibal  etc.  R.  R.  Co.  v.  State  Board  of  Equalization, 
64.  Mo.  307,  refusing  to  disturb  appraisement  made  by  board  of  equali- 
zation; Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  709,  43  S.  W.  121, 
holding  power  to  levy  privil^e  tax  carriers  unlimited  power  to  fix  rate. 

Limited  in  Santa  Clara  R.  R.  Tax  Case,  9  Sawy.  184,  18  Fed.  397, 
holding,  under  Fourteenth  Amendment,  legislature  cannot  discriminate 
against  corporations ;  First  Nat.  Bank  v.  Treasurer,  25  Fed.  757,  holding 
void,  statute  operating  to  discriminate  against  national  banks. 

Distinguished  in  Northern  Pac.  R.  R.  Co.  v.  Carland,  5  Mont.  181, 
3  Pac.  152,  holding  State  cannot  tax  right  of  way  across  public  land. 

State  may  tax  cQrporati<m  upon  basia  of  its  capital  stock,  its  income^ 
or  the  value  of  its  franchise  or  property. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  424,  uphold- 
ing provisions  for  apportionment  of  capital  stock  of  interstate  railroad 
on  mileage  basis  for  assessment;  State  v.  Canadian  Pac.  Ry.  Co.,  100 
Me.  207,  60  Atl.  903,  upholding  Rev.  Stats.  1883,  c.  6,  §  42,  as  amended 
in  1901,  imposing  excise  tax  on  railroads  based  on  average  gross  re- 
ceipts per  mile  of  road  operated;  Cumberland  etc.  R.  R.  Co.  v.  State, 
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92  Md.  683,  689^  691,  48  Ail.  507,  509,  510,  upholding  Acts  1890,  chap. 
559,  and  1896,  c.  120,  imposing  proportional  tax  on  gross  receipts  of 
interstate  railroad  as  imposing  tax  on  franchise  and  not  on  goods  trans- 
ported; Detroit  Citizens  St.  Ry.  Co.  v.  Common  Council  of  Detroit,  125 
Mich.  689,  85  N.  W.  102,  holding  method  provided  hy  1  Comp.  Laws 
1897,  §  3842,  for  assessment  of  corporate  property  by  deducting  value 
of  realty  from  market  value  of  stock,  and  indebtedness  from  cash  value  of 
personalty,  and  assessing  as  personalty  balances  so  found  is  void  for  lack 
of  uniformity  and  as  imposing  double  taxation ;  State  v.  Pacific  States  Tel. 
&  Tel.  Co.,  53  Or.  165,  99  Pac.  428,  holding  annual  license  fee  was  ex- 
cise tax  and  did  not  prevent  taxation  on  basis  of  gross  receipts ;  Chicago 
etc.  R.  R.  Co.  V.  State,  128  Wis.  590,  108  N.  W.  562,  upholding  Wis. 
Laws  1903,  c.  315,  p.  491,  relating  to  taxation  of  railroads  on  unit  sys- 
tem; Louisville  etc.  R.  R.  Co.  v.  State,  8  Heisk.  798,  holding  assessment 
may  be  based  on  value  of  lines  extending  beyond  State. 

Taxation  of  railroad,  baaed  upon  capital  stock,  income  or  valne  of 
franchise,  does  not  conflict  wltli  commerce  power  of  Oongress. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  232, 
60  L.  Ed.  619,  36  Sup.  Ct.  262,  holding  State  tax  on  corporate  franchise 
not  void  as  being  tax  on  interstate  commerce;  Atlantic  &  Pacific  Tel. 
Co.  V.  Philadelphia,  190  U.  S.  163,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding 
tel^raph  company  engaged  in  interstate  commerce  may  be  compelled  by 
municipality  to  pay  reasonable  license  fee  for  enforcement  of  local  gov- 
ernment supervision  of  poles  and  wires ;  Fargo  v.  Powers,  220  Fed.  710, 
upholding  inclusion  of  tangible  personalty  of  express  company  in  other 
States  in  assessment  of  value,  and  then  determining  portions  assessable 
by  State  on  mileage  basis;  Yost  v.  Lake  Erie  Transp.  Co.,  112  Fed.  747, 
50  C.  C.  A.  511,  holding  vessels  engaged  in  interstate  conmierce  owned 
by  corporation  of  a  State  which  are  registered  under  Federal  law  and 
have  name  of  home  port  painted  on  stem  have  tax  situs  in  home  port; 
People  V.  Reardon,  184  N.  Y.  455,  112  Am.  St.  Eep.  644,  77  N.  E.  978, 
upholding  Laws  1905,  pp.  474,  477,  c.  241,  §§  315,  324.  imposing  tax 
on  transfers  of  corporate  stock;  People  v.  Knight,  174  N.  Y.  482,  67 
N.  E.  68,  upholding  corporate  franchise  tax  on  corporation  which  has 
invested  all  its  capital  in  patents  issued  by  United  States;  Erie  Ry.  Co. 
V.  Pennsylvania,  21  Wall.  498,  22  L.  Ed.  598,  State  v.  Philadelphia,  45 
Md.  381,  385,  24  Am.  Rep.  516,  Baltimore  etc.  Ry.  Co.  v.  Baltimore,  71 
Md.  418,  18  Atl.  919,  and  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D. 
339,  51  N.  W.  393,  all  holding  State  may  base  tax  on  gross  earnings  of 
railroad  company;  Western  Union  TeL  Co.  v.  Mayer,  28  Ohio  St.  531, 
holding  tax  on  gross  receipts  of  telegraph  company  is  not  tax  on  com- 
merce; Insurance  Co.  of  North  America  v.  Commonwealth,  87  Pa.  St. 
184,  80  Am.  Rep.  356,  holding  State  may  tax  insurance  company  on  basis 
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of  all  premiams  received  within  or  without  State;  State  Railroad  Tax 
Cases,  92  U.  S.  611,  23  L.  Ed.  672,  and  Pittsburgh  etc.  Ry.  Co.  v.  Backus, 
154  U.  S.  431,  38  L.  Ed.  1088,  14  Sup.  Ct.  1118,  holding  property  of  in- 
terstate railroad  may  be  valued  as  unit  for  purpose  of  levying  pro> 
portionate  tax;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141*  U.  S. 
23,  28,  35  L.  Ed.  616,  618,  11  Sup.  Ct.  878,  880,  and  Pullman's  Palace-Car 
Co.  V.  Board  of  Assessors,  55  Fed.  209,  both  holding  tax  upon  sleeping- 
cars  is  not  regulation  of  commerce ;  Attorney  General  v.  Western  Union 
Tel.  Co.,  33  Fed.  131,  and  Western  Union  Tel.  Co.  v.  Norman,  77  Fed. 
21,  both  holding  tax  on  franchise  of  telegraph  company  valid;  Horn 
SUver  MiiL  Co.  v.  New  York,  143  U.  S.  313,  36  L.  Ed.  167,  12  Sup.  Ct. 
404,  holding  tax  on  franchise  of  manufacturing  corporation  engaged  in 
interstate  business  is  not  tax  on  commerce;  Ashley  v.  Ryan,  153  U.  S. 
445,  38  L.  Ed.  778, 14  Sup.  Ct.  868,  holding  fee  for  filing  articles  of  con- 
solidation is  not  restrictive  of  commerce;  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  14,  21,  41  L.  Ed.  54.  57, 16  Sup.  Ct.  1058, 1061  (affirm- 
ing  141  Ind  293,  40  N.  E.  1054),  holding  valid,  tax  on  telegraph  com- 
panies based  on  value  of  lines  in  State;  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  226,  41  L.  Ed.  697, 17  Sup.  Ct.  311  (affirming  Sanford  v.  Poe, 
69  Fed.  554,  16  C.  C.  A.  305),  holding  valid,  tax  on  telephone,  telegraph, 
and  express  companies ;  Neary  v.  Philadelphia  etc.  R.  R.  Co.,  7  Houst.  442, 
443,  9  Atl.  412  (affirming  5  Del.  Ch.  611),  holding  tax  on  roadbed  is  not 
regulation  of  commerce;  New  Orleans  v.  Eclipse  Towboat  Co.,  33  La. 
Ann.  650,  39  Am.  &^.  283,  holding  license  tax  on  owners  of  towboats 
on  Mississippi  is  not  regulation  of  commerce;  Lumberville  Bridge  Co. 
V.  Assessors,  55  N.  J.  L.  535,  536,  26  L.  R.  A.  137,  26  Atl.  713,  714,  hold- 
ing franchise  of  bridge  company  engaged  in  interstate  commerce  tax- 
able; People  V.  Wemple,  131  N.  Y.  71,  27  Am.  gt.  Rep.  546,  29  N.  E. 
1003,  holding  State  may  tax  foreign  manufacturing  corporation  for 
privilege  of  doing  business;  Piedmont  R.  R.  Co.  v.  Reidsville  etc.  R.  R. 
Co.,  101  N.  C.  407,  2  L.  B.  A.  285,  8  S.  E.  126,  holding  municipal  ad 
valorem  tax  on  railroad  is  not  repugnant  to  commerce  power;  Vermont 
€t«.  R.  R.  Co.  V.  Central  etc.  R.  R.  Co.,  63  Vt.  23, 10  L.  R.  A.  565,  21  Atl. 
267,  while  declaring  the  principal  case  to  have  been  overruled  on  this 
point,  held  that,  inasmuch  as  such  a  tax  had  previously  been  considered 
valid,  the  lessee  of  a  railroad  could  not  be  compelled  to  make  good  to 
the  lessor  the  amount  deducted  from  the  receipts,  for  payment  to  the 
State.    (On  appeal.  Supreme  Court  dismissed  cause  for  want  of  juris- 
diction, in  159  U.  S.  639,  40  L.  Ed.  289,  16  Sup.  Ct.  115.) 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  8t  B^.  660. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  51,  59,  61,  79, 
80,  98,  108. 
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Tax  on  capital  stock  of  corporations.    Note,  58  L.  B.  A.  521,  578. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
661,  673,  674. 

• 

Miscellaneons.  Cited  in  National  Safe  Deposit  Co.  t.  Stead,  250  111. 
608,  Ann.  Oas.  1912B,  480,  95  N.  E.  983,  to  point  that  inheritance  tax 
act  of  1909,  was  not  void  as  making  safe  deposit  company  trastee 
against  its  will  by  requiring  it  to  do  certain  acts  to  assist  State  in  col- 
lecting tax  on  property  of  deceased  lessee  of  safe ;  Hooper  v.  California, 
155  U.  S.  652,  89  L.  Ed.  299,  15  Sup.  Ct.  209,  to  point  that  State  may 
prescribe  conditions  upon  which  foreign  corporation  may  do  business; 
Phoenix  Carpet  Co.  v.  State,  118  Ala.  152,  22  South.  628,  not  in  point. 

18  WaU.  23S-2S6,  21  I..  Ed.  902,  OHIOAQO  CIT7  BT.  00.  ▼.  AIJJBBTON. 

Power  conferred  on  directors  to  perf onn  all  corporate  acts  refers  to 
ordinary  business  transactions  of  corporation. 

Approved  in  Commercial  Nat.  Bank  v.  Weinhard,  192  U.  S.  249,  48 
L.  Ed.  480,  24  Sup.  Ct.  256,  holding:  under  Rev.  Stats.,  §  5205,  share- 
holders and  not  directors  have  right  to  decide  whether  to  elect  to  make 
assessment  or  wind  up  affairs  of  bank  under  Rev.  Stats.,  §  5220,  and 
assessment  by  directors  alone  is  void ;  Nashua  etc.  R.  R.  Corp.  v.  Boston 
etc.  R.  R.  Co.,  136  U.  S.  384,  84  L.  Ed.  871,  10  Sup.  Ct.  1011  (affirming 
Nashua  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.,  27  Fed.  826),  holding 
directors  of  two  railroads  may  enter  into  contract  for  joint  management, 
but  reversing  on  other  grounds;  Kansas  City  Hay-Press  Co.  v.  Devol, 
72  Fed.  722,  asserting  sole  power  of  directors  to  sell  property. 

Corporations.    Note,  108  Am.  St.  Bep.  559. 

Charter  power  to  increase  capital  stock  can  be  exercised  only  by  stock- 
holders; directors  cannot  do  so  unless  expressly  authorized. 

Approved  in  Smythe  v.  Supreme  Lodge  Knights  of  Pythias,  198  Fed. 
988,  holding  constitution  of  fraternal  order  did  not  authorize  increase 
of  assessments  to  be  paid  by  members  under  existing  contracts  where 
power  was  not  reserved  by  contracts;  Einstein  v.  Raritan  Woolen  Mills^ 
74  N.  J.  Eq.  626,  70  Atl.  296,  holding  creation  of  preferred  stock  with- 
out authority  of  act  of  incorporation  or  general  laws  against  objection 
of  shareholder  was  invalid;  Tschumi  v.  Hills,  6  Kan.  App.  555,  51  Pac. 
621,  holding  where  directors  voted  to  increase  par  value  of  stock  and 
issued  shares  on  such  vote  without  further  authority,  such  shares  were 
void ;  Gilmore  v.  Smathers,  167  N.  C.  446,  447,  83  S.  E.  825,  826,  hold- 
ing agents  subscribing  for  corporate  stock  for  principals,  which  stock 
was  issued  to  and  paid  for  by  principals,  were  not  liable  on  subscrip- 
tions in  suit  by  trustee  for  creditors ;  Pope  v.  Merchants'  Trust  Co.,  118 
Tenn.  529,  103  S.  W.  798,  holding  amendment  to  charter  increasing 
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stock  not  void  because  one  of  required  witnesses  to  signatures  of  appli- 
eants  was  incompetent;  Winters  v.  Armstrong,  37  Fed.  510,  Laredo  Imp. 
Co.  V.  Stevenson,  66  Fed.  635,  13  C.  C.  A.  661,  Peck  v.  Elliott,  79  Fed. 
13, 16,  88  L.  R.  A.  621,  622,  24  C.  C.  A.  425,  Grangers'  etc.  Ins.  Co.  v. 
Eamper,  73  Ala.  343,  and  Newport  Cotton-Mill  Co.  v.  Mims,  103  Tenn. 
465,  53  S.  W.  737,  all  following  rule;  Scoville  v.  Thayer,  105  U.  S.  148, 
56  If.  Ed.  971,  holding  issue  in  excess  of  amount  allowed  by  charter  is 
void;  Gill  v.  Balis,  72  Mo.  433,  denying  power  of  directors  to  reduce  capital 
stock;  Baker  v.  Ft.  Worth  Board  of  Trade,  8  Tex.  Civ.  App.  562,  28  S.  W. 
403,  holding  stockholder  not  liable  on  subscription  to  excessive  issue  of 
stock;  Ross-Meehan  Brake  Shoe  Foundry  Co.  v.  Southern  etc.  Iron  Co.,  72 
Fed.  963,  and  National  Exch.  Bank  v.  Sibley,  71  Ga.  732,  arguendo. 

Distinguished  in  Bumes  v.  Bumes,  132  Fed.  497,  solvent  corporation 
which  accepted  transfer  of  its  own  stock  under  its  agreement  to  pay 
annuity  to  former  owners  and  received  dividends  thereon  cannot  avoid 
eontraet  as  ultra  vires;  Venner  v.  Chicago  City  Ry.  Co.,  236  111.  362, 
86  N.  E.  271,  holding  where  charter  provided  all  corporate  powers  be 
exercised  by  directors,  acceptance  of  street  railway  franchise  was  bind- 
ing on  stockholders;  Wood  v.  Whelen,  93  111.  164,  holding  act  of  di- 
rectors, in  allowing  conversion  of  bonds  into  stock,  while  ultra  vires, 
did  not  affect  validity  of  bonds. 

What  is  a  withdrawing  of  assets  of  corporations.    Note,  57  Am.  St. 
Rep.  67. 

What  by-laws  private  corporation  aggregate  may  adopt.    Note,  85 
Am.  Dec.  621. 

Power  to  increase  capital  stock  of  corporations.    Note,  88  L.  B.  A* 
617, 

Law  empowering  directors  to  increase  cH^tal  stock  must  be  accepted 
by  stockholders,  either  expressly  or  by  acquiescence. 

Approved  in  Kent  v.  Quicksilver  Min.  Co.,  78  N.  Y.  182,  holding 
stockholders,  objecting  to  reissue  of  preferred  stock,  may  sue  to  re- 
strain payments  thereon;  Bailey  v.  Champlain  Min.  etc.  Co.,  77  Wis. 
459,  46  N.  W.  540,  holding  acquiescence  in  increase  rendered  directors' 
act  valid. 

Acceptance  of  legislative  amendments  to  corporate  charter.    Note, 
53  Am.  Dec.  462. 

Ohsiige  in  purpose,  object  or  constituency  of  corporation  cannot  be 
made  witliout  consent  or  stockholders,  express  or  implied. 

Approved  in  Barrows  v.  Natchang  Silk  Co.,  72  Conn.  665,  45  Atl.  954, 
holding  one  retaining  shares  irregularly  issued  and  receiving  dividends, 
with  knowledge  or  means  of  knowledge  of  circumstances  of  issuance,  is 
estopped  to  set  up  irregularities  in  suit  by  receiver  for  unpaid  sub- 
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Bcriptions ;  Marion  Trast  Co.  v.  Bennett,  169  Ind.  350,  124  Am.  St.  Rep. 
228,  82  N.  E.  784,  holding  law  authorizing  increase  of  capital  stock  of 
insurance  company  void  as  special  act  creating  corporation;  Parish  v. 
New  York  Produce  Exchange,  169  N.  Y.  48,  61  N.  E.  981,  holding  void 
amendment  to  by-laws  of  New  York  Produce  Exchange  providing  for 
conversion  of  widow's  gratuity  fund  into  cash  and  distribution  among 
living  surviving  subscribers;  Venner  v.  Atchison  etc.  R.  R.  Co.,  28  Fed. 
589,  holding  acquiescence  in  act  of  directors,  in  accepting  amendment  of 
charter  by  l^slature,  implied  from  circumstances;  Board  of  Commrs. 
of  Tippecanoe  County  v.  Lafayette  etc.  R.  R.  Co.,  50  Ind.  98,  and  Dow 
v.  Northern  R.  R.  Co.,  67  N.  H.  26,  36  Atl.  523,  both  holding  lease  of 
lines  invalid  as  to  dissenting  stockholders;  Baltimore  etc.  R.  R.  Co.  v. 
Employees  R.  Assn.,  77  Md.  570,  26  Atl.  1046,  holding  directors  of  rail- 
road relief  association  could  not  release  company  from  obligations  with- 
out members'  consent ;  People  v.  Ballard,  134  N.  Y.  296,  17  L.  R.  A.  747, 
32  N.  E.  60,  holding  corporation  cannot  transfer  all  its  property  without 
consent  of  members. 

Distinguished  in  Mannington  v.  Hocking  Valley  Ry.  Co.,  183  Fed.  146, 
147,  holding  directors  had  power  as  part  of  usual  business  of  company 
to  redeem  preferred  stock  according  to  terms  of  issuance ;  dissenting  opin- 
ion in  Gilchrist  v.  Highfield,  140  Wis.  485,  17  Ann.  Oas.  1257, 123  N.  W. 
105,  majority  holding  corporation  could  purchase  its  own  stock  where 
rights  of  creation  not  affected;  Louisville  Trust  Co.  v.  Louisville  etc. 
R.  R.  Co.,  75  Fed.  447,  22  C.  C.  A.  378,  holding  guaranteeing  bonds  of 
another  corporation  does  not  change  object  of  corporation. 

Bonus  stock.    Note,  38  L.  B.  A.  491. 

Invalidity  of  unreasonable  by-law.    Note,  7  E.  R.  G.  286,  287. 

118  WaU.  237-254,  21  L.  Ed.  827.  MEBOAKTILE  MT7T.  IN&  CO.  ▼.  FOLSOIL 

Where  Jury  is  waived  and  issuee  submitted  to  Olrcnit  Court,  finding 
may  be  either  general  or  special;  if  general,  parties  are  c<»iclnded  thereby,, 
unless. exceptions  were  duly  taken  to  court's  rulings. 

Approved  in  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  952,  and  Consoli- 
dated Coal  Co.  V.  Polar  Wave  Ice  Co.,  106  Fed.  799,  46  C.  C.  A.  638,  both 
following  rule ;  W.  L.  Perkins  &  Co.  v.  Von  Baumbach,  185  Fed.  267, 107 
C.  C.  A.  371,  holding  mere  setting  out  of  testimony  with  statement  that 
court  finds  it  true  was  insufficient  as  finding;  Joline  v.  Metropolitan  Se- 
curities Co.,  164  Fed.  651,  holding  in  action  at  law  tried  by  court  under 
section  649,  Revised  Statutes,  defeated  party  was  entitled  to  have  court 
make  special  findings  when  doubtful  whether  questions  of  law  involved 
could  otherwise  be  presented  to  appellate  court;  Cooper  v.  Omohundro, 
19  Wall.  69,  22  L.  Ed.  49,  Jessup  v.  United  States,  106  C  S.  150,  27 
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L.  Ed.  86,  1  Sup.  Ct.  77,  and  National  Bank  of  Commerce  y.  First  Nat. 
Bank  of  Kansas  City,  61  Fed.  810,  10  C.  C.  A.  87,  all  following  rule;' 
Springfield  Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall.  161,  22  L.  Ed.  512,  holding 
general  exception  to  findings  will  be  disregarded;  Marye  v.  Strouse,  6 
Sawy.  218,  5  Fed.  497,  Searcy  Co.  v.  Thompson,  66  Fed.  93,  94,  95,  13 
C.  C.  A.  349,  Key  West  v.  Baer,  66  Fed.  442,  13  C.  C.  A.  572,  and  Dis- 
tilling &  Cattle  Feeding  Co.  v.  Gottschalk  Co.,  66  Fed.  610,  13  C.  C.  A. 
618,  all  holding  refusal  of  court  to  make  special  finding,  is  not  assignable 
as  error;  Davis  v.  Schwartz,  155  U.  S.  637,  89  L.  Ed.  293,  15  Sup.  Ct. 
239,  Walters  v.  Western  etc.  R.  R.  Co.,  69  Fed.  710,  and  United  States 
Trust  Co.  V.  Mercantile  Trust  Co.,  88  Fed.  153,  31  C.  C.  A.  427,  all  hold- 
ing master's  findings  of  fact  conclusive  on  equity  court;  Capital  l^rao- 
tion  Co.  V.  Hof,  174  U.  S.  9,  48  L.  Ed.  876,  19  Sup.  Ct.  584,  and  World's 
Columbian  Exposition  Co.  v.  Republic  of  France,  96  Fed.  689,  38  C.  C.  A. 
483,  both  aiguendo. 

Distinguished  in  John  Hetherington  &  Sons  v.  William  Firth  Co.,  210 
Mass.  19,  95  N.  E.  963,  holding  where  court  denied  request  for  ruling 
founded  on  evidence  without  stating  reason,  exception  thereto  must  bo 
sustained  where  it  did  not  plainly  appear  that  no  harm  was  done 
thereby;  Joliet  etc.  Ry.  Co.  t.  Velie,  140  111.  67^  29  N.  E.  708,  under  facts. 

Supreme  Court  will  not  tevlew  general  findings  of  Circuit  Court  in 
cause  submitted  to  that  court  f<»  trial  without  Jury. 

Approved  in  Hill  v.  Walker,  167  Fed.  256,  92  C.  C.  A.  633,  following 
rule;  Sierra  Land  &  Live  Stock  Co.  v.  Desert  Power  etc.  Co.,  229  Fed. 
983,  holding  appellate  court  could  not,  on  writ  of  error,  determine  suffi- 
ciency of  evidence  to  supx>ort  general  finding  where  no  application  was 
made  at  close  of  case  for  declaration  of  law  that  on  whole  case  finding 
should  be  for  either  party;  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161 
Fed.  538,  88  C.  C.  A.  477,  holding  appellate  court  could  not  re-examine 
facts  and  render  right  judgment ;  The  Abbotsf ord,  98  U.  S.  443,  25  L.  Ed. 
169,  Martinton  v.  Fairbanks,  112  U.  S.  673,  674,  28  L.  Ed.  868,  864,  5 
Snp.  Ct.  322,  323,  British  Queen  Min.  Co.  v.  Baker  Silver  Min.  Co.,  139 
U.  S.  222,  85  L.  Ed.  147,  11  Sup.  Ct.  523,  Bowden  v.  Bumham,  59  Fed. 
753,  8  C.  C.  A.  248,  Rhodes  v.  United  States  Nat.  Bank,  66  Fed.  515, 
34  L.  B.  A.  744,  13  C.  C.  A.  612,  and  CHara  v.  Mobile  etc.  R.  R.  Co., 
76  Fed.  720,  22  C.  C.  A.  512,  all  following  rule;  Mays  v.  Fritton,  20 
WalL  418,  22  L.  Ed.  890,  holding  jurisdiction  not  questionable  on  ap< 
peal ;  Crews  v.\  Brewer,  19  Wall.  72,  22  L.  Ed.  64,  and  Kentucky  Life 
etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  97,  11  C.  C.  A.  42,  both  holding 
embodying  evidence  in  bill  of  exceptions  does  not  constitute  special 
findings ;  Packer  v.  Whittier,  91  Fed.  513,  33  C.  C.  A.  658,  holding  Cir- 
cuit Court  of  Appeals  cannot  supply ^ding  on  issue  of  fraud;  Hahn  v. 
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Billings  Bros.,  18  R.  I.  553,  28  Atl.  1028,  where  State  eoort  followed 
same  practice;  New  Mexican  B.  B.  Co.  v.  Hendricks,  6  N.  M.  616,  30 
Pac.  902,  arguendo. 

Findin«B  of  fact  in  ranse  submitted  to  conit  without  Jury  are  equi- 
valent to  special  verdict. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236  U.  S. 
527,  59  L.  Ed.  703,  35  Sup.  Ct.  298,  and  Paul  v.  Delaware  etc.  R.  Co.,  130 
Fed.  956,  both  following  rule ;  Fort  Scott  v.  Hickman,  112  U.  S.  165,  28 
L.  Ed.  641,  5  Sup.  Ct.  64,  holding,  on  reversal  of  erroneous  judgment, 
based  on  special  finding,  appellate  court  should  direct  entry  of  proper 
judgment ;  dissenting  opinion  in  Murphy  v.  Bennett,  68  Ci4.  536,  9  Pac. 
743,  arguendo. 

Where  cause  is  tried  by  Circuit  Oonrt,  without  jury,  and  findings  are 
general.  Supreme  Oonrt  will  re-examine  cmly  rulings  of  law  duly  presented 
by  bill  of  exceptions. 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126, 128, 
66  C.  C.  A.  190,  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  953,  954,  956,  and 
Grattan  Tp.  v.  Chilton,  97  Fed.  150,  38  C.  C.  A.  84,  all  following  rule ; 
Wilson  V.  Merchants*  Loan  &  T.  Co.,  183  U.  S.  127,  46  L.  Ed.  116,  22 
Sup.  Ct.  58,  holding  agreed  statement  of  tsfita  not  equivalent  to  special 
finding  of  facts,  so  that  exception  to  general  finding  of  court  upon  such 
statement  will  bring  up  question  for  review;  West  v.  Houston  Oil  Co., 
136  Fed.  350,  69  C.  C.  A.  169,  applying  rule  in  trespass  to  try  title; 
Berwind-White  Coal  Min.  Co.  v.  Martin,  124  Fed.  314,  60  C.  C.  A,  27, 
holding  where  cause  tried  without  jury  and  court,  notwithstanding  de- 
fendant's application  for  special  findings,  found  generally  for  plaintiff, 
facts  cannot  be  reviewed;  Ogden  City  v.  Weaver,  108  Fed.  566,  47 
C.  C.  A.  485,  and  White  v.  German  etc.  Ins.  Co.,  103  Fed.  260,  43  C.  C.  A. 
216,  both  holding  on  waiver  of  jury  by  stipulation  and  general  finding 
by  court,  bill  of  exception  only  brings  up  for  review  rulings  excepted  to 
below,  and  does  not  include  general  finding  or  conclusions  of  court  em- 
bodied therein;  Ash  v.  Prunier,  105  Fed.  725,  44  C.  C.  A.  675,  holding 
where  there  is  no  error  in  instructions  on  damages,  questions  of  exces- 
siveness  of  verdict  and  refusal  of  new  trial  on  that  ground  are  not  re- 
viewable ;  McMaster  v.  New  York  etc.  Ins.  Co.,  99  Fed.  870,  40  C.  C.  A. 
119,  holding  technical  suf&ciency  of  pleading  which  substantially  avers 
facts  constituting  cause  of  action  cannot  be  reviewed  where  not  raised 
below ;  New  York  etc.  R.  R.  Co.  v.  Fraloff,  100  U.  S.  32,  25  L.  Ed.  535, 
holding  facts  found  by  jury,  under  correct  instruction  of  court,  not  re- 
viewable ;  Lehnen  v.  Dickson,  148  U.  S.  73,  37  L.  Ed.  373,  13  Sup.  Ct. 
482,  and  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  Ed.  232,  16  Sup.  Ct. 
1066,  both  holding  evidence  not  reviewable;  Pacific  Postal  Tel.  etc.  Co. 
V.  Fleischner,  66  Fed.  ^3,  14  C.  C.  A.  166,  refusing  to  examine  findings 
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to  determine  sufficiency ;  Lynch  v.  Grayson,  7  N.  IC.  40,  32  Pao.  153 
(affirming  5  N.  M.  495,  25  Pac.  994),  holding  rule  applicable  in  terri- 
torial courts;  Torlina  v.  Trorlicht,  6  N.  M.  55,  27  Pac.  794,  arguendo. 

Criticised  in  dissenting  opinion  in  Searcy  Co.  v.  Thompson,  66  Fed.  98, 
99,  100, 13  C.  C.  A.  349,  majority  following  rule. 

Olrcnit  Court  cannot  order  peremptory  nonsuit  a£;ain8t  will  of  plainti£F. 
•Approved  in  Patting  v.  Spring  Valley  Coal  Co.,  93  Fed.  99,  holding 

proper  procedure  is  to  impanel  jury  and  direct  verdict  for  defendant. 

« 

Altlioagh  Oircnlt  Oonrt  cannot  gcaat  peremptory  nonnit,  refusal  to 
instruct  Jury,  at  def^idiuif  a  reauest,  that  plaintiff's  evidence  is  insufllcieiity 
is  groimd  for  exception. 

Approved  in  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  955«  following 
rule;  Union  County  Nat.  Bank  v.  Organ  Lumber  Co.,  179  Fed.  712,  103 
C  C.  A.  584,  holding  where  evidence  not  contradictory,  it  was  proper  to 
raise  question  of  law  for  review  for  each  party  to  ask  declaration  in 
his  favor  on  such  question ;  United  States  Fidelity  etc.  Co.  v.  Board  of 
Commrs.,  145  Fed.  151,  76  C*  C.  A.  114,  refusing  to  review  judgment 
in  action  on  fidelity  bond  tried  without  jury. 

Special  findings  of  Olzcnit  Oourt,  in  cause  submitted  without  jury,  can 
Tie  reiviewed  only  for  purpose  of  determining  sufficiency  of  facts  to  support 
Judgment. 

Approved  in  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  following 
rule ;  Davidson  Steamship  Co.  v.  United  States,  205  U.  S.  192,  61  L.  Ed. 
766,  27  Sup.  Ct.  480,  applying  rule  to  special  verdict  of  jury;  Connor 
V.  United  States,  214  Fed.  527,  131  C.  C.  A.  68,  holding  court  could  not 
disregard  findings  of  master,  to  whom  case  was  referred  by  consent 
and  make  findings  of  its  own;  Jones  v.  United  States,  135  Fed.  519, 
68  C.  C.  A:  68,  making  of  special  findings  by  Federal  court  on  waiver 
of  jury  is  governed  by  Rev.  Stats.,  §§  649,  700,  and  not  by  State  stat- 
utes; dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc. 
Mining  Co.,  154  Fed.  565,  83  C.  C.  A.  431,  majority  holding  where  record 
did  not  clearly  show  verdict  contrary  to  instructions  taken  as  whole, 
it  would  be  presumed  jury  followed  instructions;  Mercantile  Trust  Co. 
V.  Wood,  60  Fed.  348,  8  C.  C.  A.  658,  and  Sayward  v.  Dexter,  72  Fed.. 
769,  19  C.  C.  A.  176,  both  following  rule;  Walker  v.  Miller,  59  Fed. 
870,  8  C.  C.  A.  331,  holding  sufficiency  of  evidence  to  support  findings 
not  questionable;  Citizens'  Bank  v.  Farwell,  63  Fed.  119,  11  C.  C.  A. 
108,  stating  practice  in  determining  sufficiency;  dissenting  opinion  in 
Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  134,  139,  24  L.  Ed.  400,  402,  majority 
holding  that  special  order  may  make  such  finding  part  of  record  re- 
viewable  without  bill  of  exceptions, 
vin— 17 
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Miscellaneous.  Cited  in  Arkansas  Cattle  Co.  v:  Mann,  130  U.  S.  75, 
82  L.  Ed.  856,  9  Sup.  Ct.  460 ;  New  York  etc.  S.  S.  Co.  v.  Anderson,  50 
Fed.  465,  1  C.  C.  A.  529 ;  Northern  Pac.  R.  R.  v,  Charless,  51  Fed.  579, 
2  C.  C.  A.  380,  and  Richmond  Ry.  etc.  Co.  v.  Dick,  52  Fed.  380,  3  C.  C.  A. 
149,  all  to  point  that  refusal  to  grant  new  trial  is  not  ground  for  error. 
United  States  v.  Central  Pac.  R.  R.,  26  Fed.  484,  erroneously. 

18  WalL  25fi-272,  21  L.  Ed.  835,  HENSHAW  y.  BISSELL. 

In  dispute  un<l6r  conflicting' patents,  conflrming  Mexican  gsants,  the 
original  coiLceMioos  will  be  examined  to  determine  idiicli  carried  "better 
Tight. 

Approved  in  Stoneroad  v.  Beck,  16  N.  M.  760,  120  Pac.  900,  following 
rule;  Los  Angeles  Farming  etc.  Co.  v.  City  of  Los  Angeles,  217  U.  S. 
227,  54  L.  Ed.  745,  30  Sup.  Ct.  452,  holding  act  of  1851  confirming 
Mexican  titles  did  not  originate  titles  or  make  patents  issued  there- 
under conclusive  except  as  against  United  States;  Harrison  v.  Ulrichs, 
39  Fed.  656,  following  rule ;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co., 
61  Fed.  566,  9  C.  C.  A.  613,  adopting  rule  in  determining  rights  under 
conflicting  mining  claim. 

Orant  by  Mexico  of  land  so  described  as  to  render  identlflcatioa  certain 
entitled  grantee  to  specific  tract  named. 

Approved  in  Hale  v.  Akers,  69  Cal.  166,  10  Pac.  388,  following  rule; 
United  States  v.  Central  Pac.  R.  R.  Co.,  11  Sawy.  445,  26  Fed.  484, 
holding  lands  in  question  sufficiently  identified  to  defeat  suit  by  United 
States. 

Question  as  to  which  of  two  coniUcting  surveys,  approved  by  political 
department,  appropriates  premises  in  dispute  is  for  courts  to  determbie. 

Approved  in  Jones  v.  St.  Louis  Land  etc.  Co.,  232  U.  S.  361,  58  L.  Ed. 
638,  34.  Sup.  Ct.  419,  holding  where  two  grants  confirmed  by  act  of 
1860  overlapped,  court  could  inquire  into  character  of  original  con- 
cessions to  determine  which  gave  better  right. 

Semble,  as  between  two  floating  grants  of  quantity  within  same  gen- 
eral tract,  where  neither  grantee  has  received  official  delivery  fr<»n  former 
government,  first  survey  and  patent  will  hold  land. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  633,"  72  Pac.  32,  where 
surveyor-general  of  New  Mexico  declared  Mexican  grant  good  and 
valid  and  recommended  it  to  Congress  for  confirmation  without  limita- 
tion as  to  quantity,  congressional  confirmation  adjudicates  validity  of 
title  for  all  land  claimed;  Miller  v.  Dale,  92  U.  S.  477,  478,  23  L.  Ed. 
787,  following  rule;  Haynerv.  Stanly,  8  Sawy.  226,  13  Fed.  226,  hold- 
ing  survey  relates  back  to  grant. 
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Snrrej,  approved  hj  Btstrtct  Ooort,  under  act  of  1860,  renders  grant 
conelnBlve  as  against  daimants  under  floating  grants. 

Approved  in  United  States  v.  Conway,  175  U.  S.  70,  44  L.  Ed.  76, 
20  Snp.  Ct.  17,  holding  Indian  title  confirmed  by  Congress  is  a  **ju8t 
and  nnextingnished"  one  within  meaning  of  Private  Land  Act,  §  13, 
sabd.  2,  providing  that  no  claim  shall  be  allowed  that  shall  interfere 
with  or  overthrow  any  such  title;  Southern  Pac.  R.  R.  Co.  v.  Dull,  10 
Sawy.  516,  22  Fed.  496,  a  similar  case ;  Adam  v.  Norris,  103  U.  S.  593, 
26  L.  Ed.  584,  holding  confirmation  concludes  United  States;  Cragin  v. 
Powell,  128  U.  S.  699,  32  L.  Ed.  568,  9  Snp.  Ct.  206,  holding  survey,  ap- 
proved by  land  office,  not  attackable  collaterally;  United  States  v.  Con- 
way, 175  U.  S.  70,  44  L.  Ed.  76,  20  Sup.  Ct.  13,  holding  confirmation  of 
Indian  grant  passes  all  United  States  title;  Manning  v.  San  Jacinto 
Tin  Co.,  7  Sawy.  424,  9  Fed.  730,  and  Mora  v.  Nunez,  7  Sawy.  465, 
10  Fed.  641,  both  holding  patent  issued  on  confirmation,  is  conclusive 
of  location. 

SorvejB  are  suhject  to  exclusive  control  of  Congress,  and  until  patents 
Issne  thereon  may  be  set  aside  and  new  ones  orderelL 

Approved  in  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125,  hold- 
ing United  States  survey  not  subject  to  attack  by  defendant  in  eject- 
ment by  holder  of  patent  against  homestead  claimant;  United  States  v. 
McLaughlin,  127  U.  S.  450,  82  L.  Ed.  221,  8  Sup.  Ct.  1187,  asserting 
power  of  Land  Department  to  locate  Mexican  floats. 

Oalifomla  statute  of  limitations  does  not  run,  during  confirmation  pro- 
ceedings in  Federal  courts,  against,  claimants  whose  titles  are  perfected  by 
sncli  proceedings. 

Approved  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,  136  Fed.  128,  69 
C.  C.  A.  548,  there  is  not  disseizin  sufiioient  to  start  operation  of  limita- 
tions as  against  locator  of  mining  claim  prior  to  issuance  of  patent; 
Crittenden  Cattle  Co.  v.  Ainsa,  14  Ariz.  312,  127  Pac.  735,  applying 
rule  to  holder  of  grant  within  Gadsden  purchase;  Palmer  v.  Low,  98 
U.  S.  16,  25  L.  Ed.  64;  Gardiner  v.  Miller,  47  Cal.  577,  578,  and  Manly 
V.  Hewlett,  55  Cal.  98,  all  following  rule;  Wilhoit  v.  Tubbs,  83  Cal. 
288,  23  Pac.  388,  and  Ohm  v.  San  Francisco,  92  Cal.  455,  28  Pac.  585, 
holding  statute  runs  after  confirmation  of  title,  or  issuance  of  patent; 
Le  Roy  v.  Carroll,  3  Sawy.  67,  Fed.  Cas.  8266,  and  King  v.  Thomas, 
6  Mont.  415,  12  Pac.  867,  both  holding  statute  will  not  run  against 
mining  claim  before  patent  issued;  Riverside  Land  etc.  Co.  v.  Jansen, 
66  Cal.  301,  5  Pac.  487,  holding  prescriptive  right  to  run  ditch  over 
land  cannot  accrue  before  patent  issued;  Altschul  v.  O'Neill,  35  Or. 
202,  68  Pac.  99 ;  Anzar  v.  Miller,  90  Cal.  345,  27  Pac.  300,  and  dissenting 
opinion  in  Pickett  v.  Hastings,  47  Cal.  291,  all  arguendo. 
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To  Apply  doctrlnA  of  eavltable  wtoppel,  there  mitft  bo  lome  Intendod 
doception  in  condnrt  ot  declarationB,  or  such  gnme  nogUgence  as  to  amount 
to  constmcttve  fraad. 

Approved  in  Grier  v.  Union  Nat.  Life  Ins.  Co.,  217  Fed.  292,  holding 
under  facts  of  ease,  subscribers  to  stock  of  insurance  company  were  not 
estopped,  by  retaining  shares  received,  to  sue  to  recover  subscriptions 
paid  on  failure  of  company  to  sell  whole  stock  within  agreed  time; 
United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  661,  holding  letters  of 
officers  of  Interior  Department  giving  opinion  as  to  rig;hts  of  United 
States  in  certain  unsurveyed  lands  did  not  estop  United  States  when 
based  on  erroneous  assumption ;  Crowder  v.  Allen- West  Commission  Co., 
213  Fed.  184, 129  C.  C.  A.  521,  holding  creditor  of  insolvent  not  estopped 
to  prove  unsecured  debt  because  it  had  loaned  money  knowing  in- 
solvency and  had  refused  to  answer  questions  as  to  insolvent's  condition; 
Canadian  Northern  Ry.  Co.  v.  Northern  Mississippi  Ry.  Co.,  209  Fed. 
765,  126  C.  C.  A.  482,  holding  mere  statement  of  vendor  to  purchaser 
from  vendee  that  it  had  sold  property  did  not  estop  it  from  enforcing 
against  such  purchaser  terms  of  contract  with  vendee;  Peterson  v. 
Tillinghast,  192  Fed."  292,  112  C.  C.  A.  545,  holding  maker  of  accom- 
modation^ note  not  estopped  to  plead,  it  was  so  made  by  knowing  it 
was  to  be  discounted,  when  ill^al  purpose  of  discount  was  unknown 
to  him;  Berwind-White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co.,  173 
Fed.  810,  holding  evidence  did  not  support  estoppel  against  certain 
maritime  liens;  Daniels  v.  Benedict,  97  Fed.  380,  38  C.  C.  A.  592,  up- 
holding marriage  settlement  of  seventy-five  thousand  dollars  where  hus- 
band worth  seven  hundred  thousand  dollars  and  no  part  of  money 
received  from  wife,  and  parties  had  lived  together  sev^n  months;  Schar- 
fenberg  v.  Town  of  New  Decatur,  155  Ala.  655,  47  South.  96,  holding 
abutting  owner  not  estopped  to  claim  damages  from  change  of  street 
gradjs  because  he  petitioned  therefor,  when  petition  not  acted  on; 
Wiser  v.  Lawler,  7  Ariz.  191,  62  Pac.  703,  holding  defendants  not 
estopped  to  assert  title  to  mine  contracted  to  be  sold  under  agreement 
reserving  title  till  full  payment;  Druryv.  Gorrell,  44  App.  D.  C.  529, 
holding  failure  to  claim  testatrix  was  indebted  to  plaintiff  and  to 
assert  claim  in  bankruptcy  did  not  estop  claimant  from  asserting  that 
testatrix  had  contracted  to  make  will  in  his  favor,  where  no  prejudice 
shown  to  testatrix;  Bowen  v.  Howens-oin,  39  App.  D.  C.  587,  Ann.  Gas. 
1913E,  1179,  holding  waiver  ofs  citation  and  consent  to  probate  by 
beneficiary  of  will  did  not  estop  him  to  caveat  same;  Boddie  v.  Bond, 
154  N.  C.  367,  70  S.  E.  827,  holding  evidence  as  to  agreement  on 
division  line  did  not  show  estoppel  to  claim  title ;  Dye  v.  Crar}%  13  N.  M. 
463,  9  L.  R.  A.  (N.  S.)  1136,  85  Pac.  1042,  holding  no  estoppel  where 
condition  of  title  known  to  both  parties;  dissenting  opinion  in  El  Paso 
Livestock  Com.  Co.  v.  Colorado  Livestock  Com.  Co.,  171  Fed.  27,  28,  29, 
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96  C.  C.  A.  262,  majority  holding  principal  bound  as  to  acts  done  in 
reliance  upon  statements  made  by  its  agent;  dissenting  opinion  in  Rice- 
Stix  Dry  Goods  Co.  v.  J.  A.  Seriven  Co.,  165  Fed.  650,  91  C.  C.  A.  475, 
majority  holding  owner  of  patent  who  had  benefit  for  its  full  life 
estopped  to  assert  it  void  in  support  of  claim  to  trademark  in  name  of 
patented  article;  dissenting  opinion  in  Sherman  v.  Sherman,  23  S.  D. 
507,  122  N.  W.  448,  majority  deciding  on  other  grounds;  Brant  v. 
Virginia  Coal  &  Iron  Co.,  93  U.  S.  336,  ,23  L.  Ed.  929,  holding,  where 
true  title  is  known  to  both. parties,  no  estoppel  arises;  Steel  v.  St.  Louis 
Smelting  etc.  Co.,  106  U.  S.  456,  27  L.  Ed.  230,  1  Sup.  Ct.  397,  holding 
party  making  improvements,  with  knowledge  that  land  belonged  to 
another,  cannot  invoke  doctrine;  Farmers  &  Merchants'  Bank  v.  Farwell, 
58  Fed.  639,  7  C.  C.  A.  391,  holding  assignee  not  estopped  from  claiming 
proceeds  of  policies  by  failure  to  /give  notice  of  assignment;  United 
States  V.  Winona  etc.  R.  R.  Co.,  67  Fed.  971,  15  C.  C.  A.  117,  holding 
delay  by  United  States,  in  suing  to  cancel  erroneous  certification  will  not 
work  estoppel;  First  Nat.  Bank  v.  Marshall  &  Ilsley  Bank,  83  Fed.  734, 
735,  28  C.  C.  A.  42,  holding  bank  not  estopped  by  declarations  of  cashier, 
not  made  in  performance. of  duties;  New  York  Life  Ins.  Co.  v.  M 'Master, 
87  Fed.  66,  30  C.  C.  A.  532,  holding,  in  suit  to  reform  policy,  company 
may  deny  oral  agreement,  in  absence  of  fraud;  Jones  v.  McPhillips,  82 
Ala.  116,  2  South.  476,  holding  trustee,  who  has  defeated  creditor's  bill  by 
pleading  previous  bill,  is  not  estopped  from  defending  latter  on  merits ; 
Gull  River  Lumber  Co.  v.  Keefe,  6  Dak.  169,  41  N.  W.  746,  holding 
agent's  statements  as  to  amount  owing,  if  honest,  cannot  estop  prin- 
cipal from  enforcing  mechanic's  lien;  Hale  v.  Skinner,  117  Mass.  475, 
holding  innocently  witnessing  deed  to  land  does  not  estop  owner  from 
claiming  title ;  Pearson  v.  Hardin,  95  Mich.  369,  54  N.  W.  906,  holding  in- 
dorser  of  note  not  estopped  by  innocent  declarations  from  showing 
fraudulent  alteration  of  note ;  Smith  v.  Sprague,  119  Mich.  148,  77  N.  W. 
689,  holding  ig^orantly  attaching  property,  supposing  it  to  be  property 
of  another,  does  not  estop  claim  of  title;  Fabian  v.  Collins,  3  Mont. 
231,  holding  failure  to  assert  claim  to  water  right,  estopped  owner  after 
diversion;  Po3mter  v.  Chapman,  8  Utah,  452,  32  Pac.  693,  holding  owner 
disclaiming  right  to  land  under  government  survey  and  allowing  im- 
provements thereon  is  estopped;  Mercantile  etc.  Bank  v^  Brown,  96  Va. 
622,  32  S.  £.  66,  holding  mortgagee  in  possession  of  recorded  mortgage, 
showing  mistake  in  date  of  record,  is  bound  with  notice  of  mistake; 
dissenting  opinion  in  Scott  ▼.  Latimer,  89  Fed.  860,  33  C.  C.  A.  1, 
majority  holding  subscriber  receiving  dividends  under  void  subscription 
of  stocl^  cannot  rescind  contract  of  subscription  as  against  creditors ; 
Patterson  v.  Hitchcock,  3  Colo.  536,  arguendo. 

Distinguished  in  dissenting  opinion  in  Grice  v.  Woodworth,  10  Idaho, 
474, 109  AnL  St.  Bep.  214,  69  L.  E.  A.  584,  80  Pac.  917,  majority  holding 
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where  husband  and  wife  entered  into  oral  contract  for  sale  of  homestead 
and  purchaser  took  possession,  paid  price  and  made  improvements  with 
knowledge  and  consent  of  wife,  they  must  execute  conveyanyce. 

Doctrine  of  estoppel  in  pais.    Note,  85  Am.  Dae  171. 

Requisites  of  estoppel  in  pais.    Note,  61  Am.  Dec.  505. 

18  Wall.  272-307,  21  !>.  Ed.  841,  ATKINS  ▼.  FIBBB  DlSDrTBGRATINO 
00. 

TTnqnalified  entry  of  appearance,  followed  by  execution  of  bonds^  cures 
aU  Jurisdictional  defecu. 

Approved  in  The  Athanasios,  228  Fed.  559,  holding  process  in  personam 
against  nonresident  owner  of  foreign  vessel  with  clause  of  foreign  at- 
tachment would  not  issue  when  respondent  offered  to  appear,  and  did 
so  before  allowance  of  process;  Wfeaver  v.  Weaver,  16  N.  M.  104,  113 
Pac.  600,  holding  defendant  submitting  herself  to  jurisdiction  was  pre- 
cluded from  claiming  decree  void  for  want  of  jurisdiction;  Foote  v. 
Massachusetts  Ben.  Assn.,  39  Fed.  24,  holding  general  appearance  waives 
objection  to  regularity  of  service;  The  Norma,  32  Fed.  414,  following 
rule. 

Distinguished  in  Birdsall  v.  Germain  Co.,  227  Fed.  954,  955,  holding 
general  appearance  did  not  validate  improper  attachment;  Romaine  v. 
Union  Ins.  Co.,  28  Fed.  636,  638,  explaining  practice  on  motion  to  vacate 
service;  The  Monte  A,  12  Fed.  335,  holding  judgment  in  personam  can- 
not be  based  on  appearance  in  rem. 

Admiralty  canae  la  not  "civil  suit,"  within  meaning  of  judiciary  act^ 
prescribing  Jurisdiction  in  sncb  suits. 

Approved  in  Hawaii  v.  Mankichi,  190  U.  S.  213,  47  L.  Ed.  1021,  23 
Sup.  Ct.  789,  holding  criminal  proceedings  by  grand  and  petit  juries  not 
substituted  for  existing  Hawaiian  procedure  by  Newlands'  resolution  of 
annexation;  Lewis  Blind  Stitch  Co.  v.  Arbetter  Felling  Mach.  Co.,  181 
Fed.  977,  holding  suit  to  obtain  issuance  of  patent  was  not  civil  suit 
within  meaning  of  Judiciary  Act  of  1875  as  amended  in  1887  and  1888 ; 
Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfgs.  Assn.,  165  Fed.  9, 
91  C.  C.  A.  39,  holding  provisions  of  Judiciary  Acts  of  1887  and  1888 
as  to  requirement  of  residence  for  jurisdiction  did  not  apply  to  suit  to 
enjoin  railroad  from  enforcing  rates  violative  of  commerce  act;  United 
States  V.  Standard  Oil  Co.,  152  Fed.  293,  nor  to  suits  under  Sherman 
act ;  Pouppirt  v.  Elder  Dempster  Shipping  Co.,  122  Fed.  988,  upholding 
admiralty  jurisdiction  over  action  in  personam  against  ship  owner  to 
recover  for  injuries  sustained  by  American  passenger  on  high  smas  irre- 
spective of  law  of  ship's  flag;  In  re  Louisville  Underwriters,  134  U.  S. 
492,  83  L.  Ed.  994,  10  Sup.  Ct.  589,  following  rule ;  Van  Patten  v.  Chi- 
cago etc.  R.  Co.,  74  Fed.  987,  arpruendo. 
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In  eoostmiiig  sfcatiiteB,  togMfttlYe  IntentloiL  is  to  be  deteimlned  \xj  c<m- 
t«zt  or  statntOB  in  paci  matoria. 

Approved  in  In  re  Deans,  208  Fed.  1019,  constroing  naturalization  law 
as  to  requirements  for  continuous  residenee;  Fulton  v.  State,  171  Ala. 
579,  54  South.  690,  act  of  1909,  readopting  code,  held  not  to  repeal  Car- 
michael  or  Fuller  acts,  relating  to  prohibition  of  liquor;  City  of  Bir- 
mingham T.  Southern  Express  Co.,  164  Ala.  538,  51  South.  162,  constru- 
ing statutes  relating  to  taxation,  license  or  privilege  taxes  on  trade; 
Coeeiola  v.  Wood-Dickerson  Supply  Co.,  136  Ala.  537,  33  South.  857, 
holding  und^  act  of  March  4,  1901,  mechanic's  lien  may  be  imposed 
where  materials  are  furnished  for  erection  of  separate  houses  on  same 
lot  under  one  general  contract;  Tate  v.  Cody-Henderson  Co.,  11  Ala. 
App.  356,  66  South.  839,  construing  meaning  of  "team"  in  section  4743, 
Code  of  1907;  Beresheim  v.  Amd,  117  Iowa,  85,  90  N.  W.  506,  holding 
Code,  §  1374;  providing  for  taxation  of  omitted  property,  is  retroactive; 
State  V.  Brodigan,  37  Nev.  255,  141  Pac.  991,  construing  statute  divid- 
ing State  into  judicial  districts  and  fixing  number  of  judges;  State  v. 
Taylor,  22  N.  D.  373,  133  N.  W.  1051,  construing  provisions  of  Consti- 
tution as  to  revision  and  amendment ;  Power  v.  Hamilton,  22  N.  D.  182, 
132  N.  W.  666,  construing  statute  relating  to  voting  by  nonregistered 
persons ;  Pitts  v.  Logan  County,  3  Okl.  740,  41  Pac.  591,  clerks  of  terri- 
torial district  courts  must  accotmt  to  Secretary  of  Treasury  for  all  fees 
earned  by  them  as  such  clerks;  Parshall  y.  State,  62  Tex.  Cr.  187,  138 
S.  W.  764,  construing  statute  relating  to  vagrancy;  Brown  v.  United 
States,  113  U.  S.  571,  28  L.  Ed.  1080,  5  Sup.  Ct.  650,  construing  statute 
relating  to  retirement  of  army  ofiScers;  East  Tennessee  etc.  R.  R.  Co. 
v.  Atlanta  etc.  R.  R.  Co.,  49  Fed.  615,  15  L.  E.  A.  112,  construing  stat- 
ute prescribing  jurisdiction  of  Circuit  and  District  Courts;  United 
States  V.  Barber,  74  Fed.  488,  20  C.  C.  A.  616,  and  Pitts  v.  Logan  Co., 
3  Okl.  741,  41  Pac.  591,  both  arguendo. 

€teneral  language  found  In  one  part  of  statute  may  be  restricted  in 
effect  to  particular  expressions  employed  in  another,  if  such  intent  i^pears. 

Approved  in  United  States  v.  Board  of  Commrs.  of  Osage  County, 
193  Fed.  490,  construing  Osage  Allotment  Act  of  1906;  Coal  &  Coke 
By.  Co.  V.  Conley,  67  W.  Va.  162,  67  S.  E.  627,  construing  statutes  gov- 
erning railway  rate  r^alation  to  except  railroad  from  penalty  clause 
of  chapter  41,  acts  of  1907,  while  prosecuting  suit  to  determine  whether 
statute  was  confiscatory;  Smythe  v.  Fiske,  23  Wall.  380,  23  L.  Ed.  49, 
construing  tariff  act;  Vermont  Loan  etc.  Co.  v.  Whithed,  2  N.  D.  102,  49 
N-  W.  323,  construing  statute  relating  to  usury;  Medley  v.  Medley,  81 
Va.  273,  and  Boiling  v.  Boiling,  88  Va.  527,  14  S.  E.  68,  applying  rule 
in  construing  will. 
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Admiralty  may  acquire  JnriBdlction  to  procoed  in  pcraonaia  against 
defendant  not  within  district,  by  attachment  of  Ills  property  found  thereto 

Approved  in  Ameriean  Potato  Corp.  v.  Boca  Grande  S.  S.  Co.,  233 
Fed.  543,  and  Bjolstad  v.  Pacific  Coast  S.  S.  Co.,  221  Fed.  694,  both  fol- 
lowing rule;  Cashing  v.  Laird,  107  U.  S.  76,  27  L.  £d.  894,  2  Sup.  Ct. 
201,  holding  attachment  is  ancillary  to  cause  in  admiralty ;  In  re  Louis- 
ville Underwriters,  134  U.  S.  490,  83  L.  Ed.  998,  10  Sup.  Ct.  588,  hold- 
ing jurisdiction  acquired  by  seizure  of  property  and  service  on  attor- 
ney; Lee  v.  Thompson,  3  Woods,  171,  Fed.  Cas.  8202,  holding  credits 
subject  to  attachment;  Card  v.  Hines,  36  Fed.  575,  holding  attachment 
of  vessel  gives  jurisdiction  in  suit  for  breach  of  charter-party;  Hayden 
v.  Andi'oscoggin  Mills,  1  Fed.  94,  arguendo. 

Limited  in  The  Bremena  v.  Card,  38  Fed.  145,  146,  holding  attach- 
ment will  not  issue  where  defendant  within  jurisdiction,  but  not  sub- 
ject to  arrest. 

Miscellaneous.  Cited  in  Wilson  v.  McNamee,  102  U.  S.  675,  26  L.  Ed. 
235;  Howell  v.  Gilt  Edge  Mfg.  Co.,  32  Neb.  631,  49  N.  W.  705. 

18  WaU.   307.   21  U  Ed.   846,   NEW  ENQLAND   BfUTUAIi   INS.   CQ.   ▼. 
DETROIT  ft  CLEVELAND  STEAM  NAVIQATION  OO. 

Not  cited. 

18  WaU.  307-317,  21  L.  Ed.  759,  LAMB  v.  DAVENPORT. 

Possessory  rights  of  settlers  on  public  lands  are  protected  so  far,  at 
least,  as  to  give  priority  of  rights  to  purchase  when  such  lands  are  offered 
for  sale. 

Approved  in  Clark  v.  Herington,  186  U.  S.  211,  46  L.  Ed.  1131,  22 
Sup.  Ct.  874,  holding  of  Land  Department  of  selection  by  railroad  as 
indemnity  lands  of  sections  which  under  statute  were  subject  only  to 
entry  under  homestead  and  pre-emption  laws  did  not  vest  title  in 
railroad. 

Possessory  rights  of  settlers  are,  in  absence  of  statutory  prohibition, 
subjects  of  bargain  and  sale. 

Approved  in  Tarpey  v.  Madsen,  178  U.  S.  221,  44  L.  Ed.  1045,  20  Sup. 
Ct.  851,  holding  mere  occupancy  of  entryman  who  does  not  file  declara- 
tory statement  is  insufficient  to  protect  claim  against  land  grant; 
Trodick  v.  Northern  Pac.  Ry.  Co.,  164  Fed.  919,  90  C.  C.  A.  653,  holding 
fact  that  settler  on  public  land  with  bona  fide  intention  to  acquire  title 
under  homestead  law  purchased  improvements  from  prior  settler  did  not 
affect  right  to  acquire  land;  Pereles  v.  Weil,  157  Fed.  424,  holding 
preference  right  to  purchase  coal  lands  was  subject  of  lawful  sale; 
United  States  v.  Biggs,  157  Fed.  267,  268,  holding  preference  right  to 
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purehase  nnder  timber  and  stone  act  subject  of  lawful  sale;  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  16,  61  L.  R.  A.  230,  50 
.  C.  C.  A.  79,  holding  lands  occupied  by  oil  explorer  under  oil  placer  min- 
ing location  not  open  to  selection  under  forest  reserve  lien  land  act  of 
1897;  Bryan  v.  Graham,  6  Cal.  App.  602,  91  Pac.  116,  holding  one  agree- 
ing to  sell,  after  filing  application  and  before  receiving  certificate,  land 
acquired  nnder  lake  land  act  of  1893  did  not  lose  right  to  purchase; 
Johnson  v.  Muetsch,  176  Mo.  469,  75  S.  W.  1010,  holding  military  land 
warrant  may  be  assigned;  Murray  v.  White,  42  !&(ont.  440,  Ann.  Cas. 
1912A,  1297,  113  Pac.  759,  upholding  contract  between  claimants  divid- 
ing disputed  lands  and  expense  of  procuring  patents;  Coleman  v.  Terri- 
tory, 5  Okl.  204,  47  Pac.  1080,  it  is  forgery  to  procure  another  to  make 
and  counterfeit  order  to  register  of  land  office  to  dismiss  x>ending  land 
contest;  Tecumseh  State  Bank  v.  Maddox,  4  Okl.  594,  46  Pac.  567,  re- 
linquishment of  preferential  right  to  entry  on  public  lands  and  agree- 
ment to  sell  personalty  thereon  are  good  consideration  for  assignment  of 
moneys;  City  of  Guthrie  v.  Beamer,  3  Okl.  662,  41  Pac.  650,  whei*e  sur- 
vey and  plat  for  town  site  made  and  adopted  by  inhabitants  prior  to 
town-site  act  of  1890,  and  afterward  Secretary  of  Interior  adopted  plat, 
individual  claims  to  streets  and  alleys  were  divested;  McKennon  v. 
Winn,  1  Okl.  335,  22  L.  R.  A.  501,  33  Pac.  585,  enforcing  specific  per- 
formance of  agreement  whereby  town-site  claimant  agreed  to  acquire 
title  to  town-site  lot  for  joint  benefit  of  himself  and  plaintiff  in  con- 
sideration of  latter  paying  for  fences  and  house;  Waring  v.  Loomis,  35 
Wash.  90,  76  Pac.  512,  contract  between  joint  occupiers  of  government 
land  with  intent  to  acquire  title  thereto,  stipulating  for  payment  of  sum 
by  one  to  another  as  part  of  expense  of  erecting  dwelling,  and  provid- 
ii^  that  one  shall  occupy  dwelling  and  acquire  title  for  other  to  extent 
of  his  interest,  is  based  upon  good  considerations;  Maish  v.  Arizona, 
164  U.  S.  609,  41  L.  Ed.  571,  17  Sup.  Ct.  197,  holding  possessor,  under 
unconfirmed  Mexican  grant,  has  taxable  interest ;  St.  Louis  Min.  etc.  Co. 
T.  Montana  Min.  Co.,  171  U.  S.  667,  43  L.  Ed.  328,  19  Sup.  Ct.  63, 
Gaines  v.  Molen,  30  Fed.  29,  and  McKennon  v.  Winn,  1  Okl.  335,  22 
L.  B.  A.  511,*  33  Pac.  585,  enforcing  specific  performance  of  contract  to 
convey;  Beley  v.  Naphtaly,  73  Fed.  127,  19  C.  C.  A.  392,  holding  pre- 
ferred right  of  purchase  assignable;  Mantooth  v.  Burke,  35  Ark.  545, 
lidding  agreement  relating  to  improvements  valid;  Southerland  v. 
Whittington,  46  Ark.  289,  holding  settler's  rights  may  be  subject  to 
contract  to  take  steps  preliminary  to  patent;  Hardesty  v.  Service,  45 
Kan.  617,  26  Pac.  30,  and  McCabe  v.  Caner,  68  Mich.  IM,  35  N.  W.  902, 
both  holding  relinquishment  of  homestead  rights  is  good  consideration 
for  note;  Guthrie  v.  Beamer,  3  Okl.  662,  41  Pac.  650,  holding  town-site 
claim  may  be  sold  before  patent  issues;  United  States  v.  Tithing  Yard, 
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9  Utah,  281,  282,  34  Pac.  58,  holding  settler,  erecting  bmldings,  has 
"vested  right,"  within  meaning  of  anti -polygamy  law;  Spiess  v.  New- 
berg,  71  Wis.  286,  5  Am.  Bt  Bep.  214,  37  N.  W.  419,  and  Meinhold  v. 
Walters,  102  Wis.  393,  72  Ahl  St.  R^.  890,  78  N.  W.  575,  both  holding 
homesteader  may  mortgage  claim ;  Catholic  Bishop  of  Nesqually  y.  Gib- 
bon, 158  U.  S.  169,  39  Lb  Ed.  937,  15  Sop.  Ct.  785,  arguendo. 

Rights  of  pre-emptors  on  public  lands.    Note,  87  Am.  Bee.  134« 

Congrees  has  ezcliulTe  power  to  regulate  disposal  ot  public  lands. 
Approved  in  Lewis  v.  Sittle,  30  Okl.  533,  121  Pac.  1079,  holding  Fed- 
eral courts  in  Indian  Territory  had  jurisdiction  to  determine  right  of 
possession  of  town  lots  in  Choctaw  nation  prior  to  Atoka  agreement. 

After-acquired  title,  under  patent  issued  to  settler  or  his  heirs,  inures 
to  settler's  assignee. 

Approved  in  Barney  v.  Dolph,  97  U.  S.  654,  24  L.  Ed.  1068  (affirming 
5  Or.  204),  following  rule;  Rector  v.  Gibbon,  111  U.  S.  285,  28  L.  Ed. 
430,  4  Sup.  Ct.  609,  holding  assignor  estopped  from  setting  up  after- 
acquired  title. 

Distinguished  in  Johnson  v.  Riddle,  240  U.  S.  483,  60  L.  Ed.  760,  36 
Sup.  Ct.  399,  holding  that  tenant  held  lot  in  Chickasaw  district  under 
lease  from  noncitizen  having  no  rights  and  retained  possession  after 
refusal  to  pay  rent,  and  thus  prevented  lessor  from  making  improve- 
ments under  Atoka  agreement,  did  not  estop  tenant,  who  had  erected 
improvements,  from  acquiring  lot  under  agreement. 

Provision  in  Oregon  donation  act,  forbidding  sales  of  settler's  interest 
before  patent^  applied  only  to  future  sales. 

Approved  in  Stansbery  v.  First  Methodist  Episcopal  Church,  79  Or. 
167,  154  Pac.  891,  and  Stark  v.  Starr,  94  U.  S.  488,  24  L.  Ed.  279,  both 
following  rule. 

Miscellaneous.  Cited  in  Burgess  v.  Corker,  25  Idaho,  224,  136  Pac. 
1129,  point  that  contract  to  convey  unsurveyed  government  land  was 
void ;  Hall  v.  Russell,  101  U.  S,  507,  25  L.  Ed.  881,  historically,  Shively 
V.  Bowlby,  152  U.  S.  51,  38  L.  Ed.  350,  14  Sup.  Ct.  567,  on  point  that 
before  donation  act,  title  to  United  States  land  could  not  be  acquired 
in  Oregon. 

18  Wall.  317-322,  21  L.  Ed.  784,  SNOW  ▼.  tmiTED  STATES. 

Oovenunent  of  territories  belongs  primarily  to  Congrera;  secondarily, 
to  such  agencies  as  Congress  may  establish  for  that  purpose. 

Approved  in  Boyd  v.  Great  Western  Coal  etc.  Co.,  189  Fed.  120,  hold- 
ing corporation  organized  in  Indian  Territory  under  Arkansas  laws 
made  applicable  thereto  was  not  Federal  corporation  so  as  to  be  author- 
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ized  to  remove  actions  against  it  from  State  courts  after  formation  of 
State;  State  v.  Farmers'  etc.  Sav.  Bank,  114  Minn.  108,  130  N.  W.  448, 
holding  bonds  of  municipality  of  Indian  Territory  were  subject  to  taxa- 
tion in,  ix>ssession  of  State  savings  banks;  Higgins  v.  Brown,  20  Okl. 
397,  408,  409, 1  Okl.  Cr.  73,  83,  84,  94  Pac.  719,  723,  724,  holding  indict- 
ment for  murder  within  jurisdiction  of  Federal  court  for  Inflian  Terri- 
tory was  cognizable  in  District  Court  of  State  as  its  successor;  Lincoln 
etc.  Min.  Co.  v.  District  Court,  7  N.  M.  502,  38  Pac.  585,  ftsserting  Fed- 
eral power  of  control  over  territorial  courts ;  People  v.  Clayton,  4  Utah, 
432,  11  Pac.  210,  holding  invalid  statute  ^not  validated  by  failure  of 
Congress  to  disapprove  it;  People  v.  Daniels,  6  Utah,  291,  5  L.  B.  A. 
445,  22  Pac.  160,  holding  territorial  laws  will  be  less  liberally  construed 
by  courts  than  State  laws. 

Extent  of  power  of  self-govenmient  depends .  solely  upon  organic  act 
of  Oongzess  In  each  caae^  which  is  always  subject  to  alteration  by  Congress. 

Approved  in  Ex  parte  Haly,  1  Okl.  14,  25  Pac.  615,  under  Organic  Act, 
§  10,  United  States  commissioner  may  commit  one  charged  with  assault 
to  custody  of  marshaL 

xnider  organic  act  establishing  territory  of  TTtah,  attorney  general, 
tf ected  by  territorial  legislature,  is  entitled  to  prosecute  for  offenses  against 
territorial  laws. 

Distinguished  in  Clayton  v.  Utah  Territory,  132  U.  S.  641,  33  lu  Ed. 
459,  10  Sup.  Ct.  193,  under  facts. 

Business  of  territorial  courts,  when  acting  as  drcuit  and  District 
Conrts,  is  to  be  kept  distinct  from  their  business  as  ordinary  courts  of  the 
tecritory. 

Cited  in  United  Stales  v.  Beebe,  2  Dak.  303,  11  N.  W.  510,  arguendo. 
Miscellaneous.    Cited  in  Dakota  v.  Cox,  6  Dak.  528,  but  not  in  point. 

« 

18  Wall.  322-331,  21  L.  Ed.  763,  WESTRAT  v.  UNITED  STATES. 

Under  act  of  1864,  collector  is  not  bound  to  give  notice  to  imp<«ter  of 
liquidation  of  duties;  knowledge  of  importer  is  presumed. 

Approved  in  Kahn  v.  Herold,  147  Fed.  580,  where,  at  time  executors 
paid  inheritance  tax  on  life  estate  under  protest,  they  did  not  know  life 
tenant  had  died,  payment  was  not  voluntary;  Wright  v.  Blakeslee,  101 
U.  S.  179,  25  L.  Ed.  1050,  Davies  v.  Miller,  130  U.  S.  290,  32  L.  Ed.  934, 
9  Sup.  Ct.  562,  United  States  v.  Cousinery,  7  Ben.  256,  Fed,  Cas.  14,878, 
United  States  v.  Campbell,  10  Fed.  818,  819,  United  States  v.  Earnshaw, 
12  Fed.  286,  and  United  States  v.  McDowell,  21  Fed.  566,  all  following 
rule ;  United  States  v.  Phelps,  17  Blatchf .  317,  Fed.  Cas.  16,039,  and 
United.  States  v.  Chase,  25  Fed.  Cas.  411,  although  decisions  of  collector 
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were  eigroneouSi  importer  having  failed  to  protest;  United  States  v. 
Frazer,  10  Ben.  348,  Fed.  Gas.  15,161,  argaendo. 

Distinguished  in  United  States  t.  Schlesinger,  120  U.  S.  114,  30  L.  Bd. 
609»  7  Sup.  Ct.  445,  under  facts. 

Limitation  of  ri^t  to  appeal  from  collector's  decision  runs  from  date 
of  liquidation,  regardless  of  Importer's  knowledge  thereof. 

Approved  in  Merritt  v.  Cameron,  137  U.  S.  546,  547,  549,  34  L.  Bd. 
774,  11  Sup.  Ct.  176, 177,  Chunj?  Yune  v.  Shurtleff,  7  Sawy.  450,  10  Fed. 
240,  Foster  y.  Simmons,  9  Fed.  Cas.  578,  United  States  v.  Sowers,  27 
Fed.  Cas.  1276,  Chase  v.  United  States,  9  Fed.  883,  United  States  v. 
Cobb,  11  Fed.  79,  United  States  v.  Schlesinger,  14  Fed.  685,  and  United 
States  V.  Eamshaw,  45  Fed.  780,  783,  all  following  rule;  Saltonstall  v. 
Russell,  15  U.  S.  631,  38  L.  Bd.  577,  14  Sup.  Ct.  734,  holding  duties  can- 
not be  recovered  back  without/protest  within  ten  days;  Liamal  v.  United 
States,  41  Fed.  768,  arguendo. 

Ordinary  warehouse  bond,  providing  that  penalty  may  be  avoided  by 
payment  of  fixed  sum  within  one  year,  or  hy  payment  of  duties  due,  can 
be  discharged  after  time  limited  only  by  payment  of  duties,  although  part 
of  sum  fixed  has  been  paid. 

Approved  in  United  States  v.  De  Visser,  10  Fed.  647,  660,  following 
rule;  United  States  v.  Seidenberg,  17  Fed.  230,  arguendo. 

Miscellaneous.  Cited  in  People  v.  Douglass,  5  Utah,  291^  14  Pac.  803, 
erroneously. 

18  Wall.  33^342,  21  L.  Ed.  933,  COOK  ▼.  TtJLLIS. 

Subsequent  ratification  of  unauthorized  act  ia  equivalent  to  previous 
authority,  except  so  far  as  it  tends  to  defeat  Intervening  rli^ts  of  third 
persona. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  477,  59 
L.  Ed.  683,  35  Sup.  Ct.  309,  upholding  withdrawal  of  public  lands  from 
entry  and  holding  act  of  June  25, 1910,  could  not  be  construed  as  repudiat- 
ing withdrawals  already  made ;  Clews  v.  Jamieson,  182  U.  S.  483,  45  L.  Ed. 
1194,  ^1  Sup.  Ct.  855,  holding  failure  of  principal  to  repudiate  sale  of 
stock  by  broker  on  stock  exchange  immediately  after  it  is  reported  to 
him  is  ratification ;  Reed  v.  Weule,  176  Fed.  663,  100  C.  C.  A.  212,  hold- 
ing purchaser  of  ship  who  retained  and  used  rented  chronometer  rati- 
fied implied  contract  for  rent  for  whole  term  of  use;  Cunard  S.  S.  Co. 
V.  Kelley,  115  Fed.  681,  53  C.  C.  A.  310,  holding  steamship  company 
whose  agent  has,  without  authority,,  issued  bills  of  lading  for  goods  in 
public  warehouse  does  not  ratify  such  act  and  make  bills  its  own  by 
areceiving  on  board  goods  substituted  without  its  knowledge;  Loy  v. 
Reid,  11  Ala.  App.  236,  65  South.  856,  holding  where  defendant  repre- 
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sented  he  had  embalmed  body  of  plaintiff's  ehild  and  plaintiff  ratified 
servieCy  paying  therefor^  contract  was  created,  and  plaintiff  could  sue  for 
damages  for  breach  occasioned  by  failure  to  embalm  as  represented; 
Chesapeake  etc.  B.  R,  Co.  v.  Howard,  14  App.  D.  C.  280,  holding  right 
of  action  for  injuries  against  railroad  company  operating  road  under 
illegal  lease  was  not  affected  by  subsequent  confirmatory  statute; 
Graham  v.  Williams,  114  Ga.  719,  40  Atl.  791,  holding  when  party  has 
cause  of  action  at  time  suit  is  brought,  he  cannot  be  deprived  thereof 
by  third  party  ratifying  deed  which  at  commencement  of  suit  was  with- 
out binding  force  for  want  of  such  ratification;  First  Nat.  Bank  v. 
Gunhus,  133  Iowa,  414,  9  L.  R.  A,  (N.  S,)  471,  110  N.  W.  613,  holding 
where  cashier  accepted,  as  cashier,  note  of  third  person,  to  pay  his  own 
debt  to  bank,  bank  could  ratify  action  so  as  to  render  it  payment  of 
cashier's  debt;  Stickley  v.  Widle,  122  Iowa,  402,  98  N.  W.  136,  where 
wife  fails  to  ratify  husband's  oral  contract  for  sale  of  homestead  until 
after  its  abandonment  and  after  its  attachment  by  husband's  creditors, 
her  ratification  does  not  prejudice  creditors;  Hodson  v.  Karr,  96  Md. 
478,  53  Atl.  1115,  holding  sale  by  corporations  for  cost  of  drafts  on 
purchasers  of  its  goods  not  unlawful  preference;  Smith  v.  Jefferson 
Bank,  120  Mo.  App.  550,  97  S.  W.  255,  holding  under  facts,  principal 
did  not,  by  accepting  draft,  ratify  act  of  factor  in  reconsigning  goods 
and  drawing  and  collecting  draft  therefor;  People  v.  Board  of  Educa- 
tion, 217  N.  Y.  474, 112  N.  E.  169,  holding  ratification  of  notice  to  proba- 
tionaiy  teacher  of  intention  not  to  retain  him,  made  after  lapse  of  period 
of  probation,  waa  ineffective  where  right  to  permanent  appointment  ac- 
crued at  end  of  period  without  notice ;  Catholic  Foreign  Mission  Soc.  v. 
Oussani,  215  N.  J.  6,  109  N.  £.  82,  holding  where  contract  for  purchase 
of  land  had  been  made  by  president  of  membership  corporation,  but  no 
ratification  by  members  or  directors  appeared,  such  ratification  could  not 
be  inferred  from  subsequent  acts  of  president;  Almeda  Oil  Co.  v.  Kelley, 
35  Okl.  528,  130  Pac.  933,  holding  approval  by  Secretary  of  Interior  of 
lease  by  Cherokee  allottee  related  back  to  date  of  lease,  and  maker  could 
not  claim  it  void ,  because  restrictions  on  alienation  were  removed  in 
meantime;  Piatt  v.  Schmitt,  117  Wis.  497,  94  N.  W.  348,  applying  rule 
as  to  ratification  of  receipt  of  payment  of  notes;  Pickering  v.  Lomax, 
146  U.  S.  315,  36  L.  Ed.  718,  12  Sup.  Ct.  862,  holding  ratification  vali- 
dated previous  grant  by  President;  Strain  v.  Gourdin,  2  Woods,  385, 
Fed.  Cas.  13,521,  holding  insolvent  could  not  ratify  transfer  so  as  to 
defeat  creditor's  rights ;  Consolidated  Fruit-Jar  Co.  v.  Bellaire  Stamping 
Co.,  27  Fed.  382,  holding  ratification  of  unauthorized  renewal  of  patent 
could  not  recall  rights  abandoned  to  public ;  Union  Pac.  Ry.  Co.  v.  Reed, 
80  Fed.  236,  25  C.  C.  A.  389,  holding  deed  ratifying  former  defective 
deed  cannot  affect  title  under  deed  intervening;  Farmers'  Lban  etc.  Co. 
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V.  Memphis  etc.  R.  Co.,  83  Fed.  872,  holding  raiiroad  company  bound  by 
ratified  acts  of  attorney ;  Findlay  v.  Pertz,  66  Fed.  439,  29  L.  B.  A.  195, 
13  C.  C.  A.  559,  asserting  power  of  city  trustees  to  ratify  unaathorized 
act  of  city  officer;  National  I>Dimdry  etc  Works  ▼.  Oconto  Water  Co., 

68  Fed.  1010,  holding  ratification  of  mortgage  by  directors  eannot  divest 
intervening  mechanic's  lien;  Haas  ▼.  Sternbach,  156  111.  60,  41  N.  E. 
55,  knowledge  of  attorney  as  to  existing  mortgage  may  be  imputed  to 
clients  who  have  been  benefited  thereby;  Lomax  v.  Pickering,  165  111. 
435,  46  N.  E.  239,  holding  approval  of  deed  by  president  cannot  affect 
deed  to  same  land  previously  approved,  but  not  recorded;  Long  v.  Os- 
bom,  91  Iowa,  163,  59  N.  W.  14,  holding  plea  that  agreement  was  made 
by  defendant  admits  proof  that  it  was  made  by  agent,  and  ratified; 
Sullivan  v.  School  District,  39  Kan.  349,  18  Pac.  288,  holding  void  con- 
tract executed  by  one  member  of  school  board  may  be  ratified  by  whole 
board;  Troup  v.  Appleman,  52  Md.  460,  holding  acceptance  of  agent's 
act  estops  principal  from  alleging  fraud  in  former;  Mayer  v.  Bernstein, 

69  Miss.  22, 12  South.  259,  holding  ratification  of  assignment  by  partner 
cannot  divest  intervening  liens;  Johnson  v.  Milwaukee  etc.  Inv.  Co.,  49 
Neb.  76,  77,  68  N.  W.  385,  386,  holding  acceptance  of  benefits  resulting 
from  agent's  act  implies  ratification;  Bennett  v.  Keen,  59  N.  J.  Eq.  636, 
43  Atl.  1071,  holding  ratification  by  corporation  of  president's  mortgage 
inoperative  against  receiver  previously  appointed;  Pinckney  v.  Inglesby, 
28  S.  C.  352,  5  S.  E.  827,  holding  ratification  of  agent's  purchase  cannot 
be  made  after  one  vendor  has  withdrawn  assent  to  sale;  Kempner  v. 
Rosenthal,  81  Tex.  16, 16  S.  W.  640,  holding  ratification  of  agent's  deed 
will  not  defeat  intervening  attachment;  Williams  v.  Shoudy,  12  Wash. 
368,  41  Pac.  171,  and  West  v.  Chehalis,  12  Wash.  372,  50  Am  St.  BeR. 
899,  41  Pac.  172,  holding  subsequent  election  may  validate  excessive 
indebtedness;  Coleman  v.  Darling,  66  Wis.  160,  57  Am.  Bep.  256,  28 
N.  W.  369,  holding  ratificaltion  of  assignment  by  partner  cannot  defeat 
intervening  garnishment ;  Galloway  v.  Hamilton,  68^  Wis.  656,  32  N,  W. 
638,  holding  ratification  of  president's  deed  cannot  affect  intervening  lien 
of  corporation's  creditors;  Franey  v.  Wauwatosa  Park  Co.,  99  Wis.  48, 
74  N.  W.  551,  holding  election  to  sue  on  contract  barred  right  to  rescind; 
dissenting  opinion  in  Edwards  v.  Carson  Water  Co.,  21  Nev.  493,  34 
Pac.  390,  majority  holding  evidence  insufficient  to  estabtish  ratification; 
Wright  V.  Carson  Water  Co.,  23  Nev.  45,  42  Pac.  198,  majority  holding 
that  knowledge  of  directors  as  individuals  could  not  raise  implication 
of  ratification  by  board ;  Merritt  v.  Kewanee,  175  HI.  549,  51  N.  E.  871, 
and  dissenting  opinion  in  Rock  Spring  Nat.  Bank  v.  Luman,  6  Wyo.  159, 
42  Pac.  885,  both  arguendo. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Bep.  490. 
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Fair  ezehangiB  of  valnM  doeB  not  yiolate  baakmpt  act,  in  absence  of 
fraud,  altbongh  one  party  ia  insolvent  at  time  of  traoBaction. 

Approved  in  Richardson  v.  Shaw,  209  U.  S.  380,  14  Ann.  Gas.  981, 
52  L.  Ed.  843»  28  Sup.  Ct.  612,  holding  insolvent  broker  could  nse  his 
estate  to  redeem  pledged  stocks;  Parker  v.  Sherman,  212  Fed.  919,  129 
C  C.  A.  437,  holding  purchase  of  bankinpt's  goods  within  four  months 
of  bankruptcy  for  fair  consideration  but  not  in  good  faith  was  void; 
McDonald  v.  Clearwater  Shortline  Ry.  Co.,  164  Fed.  1011,  upholding 
transfer  to  secure  loan;  In  re  McLoon,  162  Fed.  576,  holding  making  of 
mortgage  to  secure  advances  made  and  to  be  made  to  pay  debts  was  not 
act  of  bankruptcy;  Tomlinson  v.  Bahk  of  Lexington,  145  Fed.  828, 
76  C.  C.  A.  400,  where  manufacturing  concern  made  overdrafts  under 
agreement,  whereby  subsequent  deposits  applied  in  payment  thereof, 
deposits  so  made  and  applied  in  payment  of  overdrafts  made  in  due 
course  of  business  are  not  preferences;  Booth  v.  Atlanta  Clearing  House 
Assn.,  132  Ga.  104,  63  S.  E.  908,  upholding  loan  transaction  by  in- 
solvent with  pledge  of  collaterals  to  secure  same;  Clarke  v.  Second  Nat. 
Bank,  177  Mass.  265,  59  N.  E.  124,  holding  part  payment  upon  notes 
indorsed  by  persons  of  undoubted  credit  an  unlawful  preference  under 
insolvency  laws;  Bennett  v.  Keen,  59  N.  J.  Eq.  636,  53  Atl.  1070,  hold- 
ing ratification  by  board  of  directors  of  mortgage  made  by  president 
of  corporation  in  contemplation  of  insolvency  does  not  validate  mort- 
gage; Clark  V.  Iselin,  21  Wall.  369,  378,  22  L.  Ed.  671,  674,  holding 
valid,  pledge  to  secure  release  of  property  attached ;  Sawyer  v.  Turpin, 
91  U.  S.  121,  28  L.  Ed.  287;  Stewart  v.  Piatt,  101  U.  S.  /42,  26  L.  Ed. 
819;  In  re  Jackson  Iron  Mfg.  Co.,  15  Nat.  Bank.  Reg.  438, 13  Fed.  Cas.« 
261,  and  Douglas  v.  Vogeler,  6  Fed.  57,  all  holding  valid,  chattel  mort- 
gage given  as  new  security;  Casey  v.  La  Soci^t^  de  Credit  Mobilier,  2 
Woods,  82,  Fed*.  Cas.  2496,  holding  substitution  of  notes  pledged  as 
security  not  repugnant  to  act;  In  re  Reynolds,  16  N.  B.  R.  158,  20  Fed. 
Cas.  616,  holding  assignment  as  security  for  debt  valid;  Clark  v.  Heze- 
kiah,  24  Fed.  667,  holding  recording  of  mortgage  while  insolvent  is 
not  per  se  act  of  bankruptcy;  Armstrong  v.  Chemical  Nat.  Bank,  41 
Fed.  239,  6  L.  B.  A.  229,  holding  valid,  transfer  made  to  protect  out- 
standing loan;  Hutchinson  v.  Murchie,  74  Me.  191,  holding  exchange 
of  mortgage  securities  valid;  Nicholson  v.  Schmucker,  81  Md.  465,  32 
Atl.  184,  holding  transfer  of  property  for  consideration  fully  paid  is 
not  preference;  Stewart  v.  Hopkins,  30  Ohio  St.  532,  holding  exchange 
of  equivalent  values  does  not  create  preference  under  bankrupt  act; 
Fox  V.  Gardner,  21  WaU.  480,  22  L.  Ed.  687,  Piatt  v.  Stewart,  13  Blatchf. 
493,  500,  Fed.  Cas.  11,220,  and  Binford  v.  Willson,  65  Ind.  73,  all 
arguendo. 

Distinguished  in  Alderdice  v.  State  Bank  of  Virginia,  1  Hughes,  56, 
Fed.  Cas.  154,  and  Upham  v.  New  York  Loan  etc.  Co.,  76  N.  T.  8,  under 
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facts ;  Morey  v.  MUliken,  86  Me.  481,  30  Ail.  108,  holding  replacing  of 
securities  already  lost  is  not  exchange. 

Lien  on  bankrupt 's  property  for  funds  wrongfully  "used  in  purchas- 
ing it.    Note,  9  L.  R.  A.  (N.  S.)  876. 

Act  of  depositary  of  goyemment  bonds  in  substituting  therefor  bond, 
and  mortgage  of  equal  value  is  not  void  as  to  his  creditors,  although  he 
was  insolvent  when  his  act  was  ratified  by  owner  of  bonds- 
Approved  in  Seixas  v.  Brugier,  37  La.  Ann.  514,  515,  following  rule. 
Distinguislied  in  Rosenbluth  v.  De  Forest  etc.  Co.,  85  Conn.  49,  81 
Atl.  958,  holding  transfer  of  property  to  creditor  as  security  for  cost 
of  constructing  building,  relying  on  which  creditors  failed  to  perfect 
building  liens,  was  void  as  to  creditors  and  creditor  not  entitled,  on 
restoring  property,  to  offset  amount  which  might  have  been  secur<ed  by 
liens;  dissenting  opinion  in  Seixas  v.  Brugier,  37  La.  Ann.  517,  majority 
following  rule. 

Voidability  as  preference  of  transfer  in  satisfaction  of  claim  for 
misappropriation.    Note,  30  L.  R.  A.  (N.  S.)  1055. 

Trustees  take  property  of  bankrupt  subject  to  all  legal  and  equitable 
claims  -of  others. 

Approved  in  In  re  Williamsburg  Knitting  Mill,  190  Fed.  874,  holding 
unrecorded  conditional  sale  was  void  as  against  purchasers  from  trustee 
in  bankruptcy;  Smith  v.  Au  Ores  Twp.,  150  Fed.  264,  9  L.  R.  A.  (N.  S.) 
876,  80  C.  C*  A.  145,  witness  may  testify,  after  death  of  bankrupt,  to 
admissions  made  by  bankrupt  concerning  his  estate  while  he  was  yet 
owner  thereof;  In  re  Standard  Laundry  Co.,  116  Fed.  478,  53  C.  C.  A. 
644,  holding  where  bankrupt  purchased  personalty  subject  to  mortgage, 
bankruptcy  trustee  estopped  to  question  validity  of  mortgage;  Duplan 
Silk  Co.  V.  Spencer,  115  Fed.  695,  53  C!.C.  A.  321,  holding  trustee  in 
bankruptcy  takes  subject  to  claims  for  mechanics'  liens;  Page  Co.  v. 
Rose,  130  Iowa,  299,  106  N.  W.  745,  where  county  treasurer  deposited 
tax  receipts  with  bank  for  collection  and  bank  collected  same  and 
credited  same  to  treasurer  in  representative  capacity,  county  was  en- 
titled to  preference  on  bank 's  insolvency ;  dissenting  opinion  in  Milliken- 
Helm  Commission  Co.  v.  C.  H.  Albers  Com.  Co.,  244  Mo.  58,  147  -S.  W. 
1071,  majority  holding  where  party  to  contract  deposited  with  him  by 
other  party  as  security  for  loan  was  sued  for  breach  and  failed  to  plead 
loan  as  offset,  he  could  not  complain  of  recovery  of  full  damages  for 
breach;  Burnhisel  v.  Firman,  22  Wall.  178,  22  L.  Ed.  769,  Stewart  v. 
Piatt,  101  U.  S.  739,  25  L.  Ed.  818,  Hauselt  v.  Harrison,  105  U.  S.  406, 
26  L.  Ed.  1076 ;  Schulze  v.  Bolting,  8  Biss.  175,  Fed.  Cas.  12,489 ,  In  re 
Dakin,  19  N.  B.  R.  181,  6  Fed.  Cas.  1116 ,  Dewey  v.  Kelton,  18  N.  B.  R. 
217,  7  Fed.  Cas.  574,  and  Keeler  v.  Smalley,  63  Tex.  520,  all  holding 
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mortgages  not  defeated  by  assignment;  Teatman  ▼.  Savings  Institution, 
95  U.  S.  766,  24  L.  Ed.  590,  Smith  v.  Perry,  56  Ala.  268,  and  Exchange 
&  Deposit  Bank  v.  Stone,  80 'Ky.  123,  all  holding  liens  attach  to  prop- 
erty in  assignee's  hands;  Williamson  v.  Colcord,  1  Hask.  622,  Fed.  Cas. 
17,752,  holding  assignee  takes  property  subject  to  wife's  rights  therein; 
Cain  V.  Sheets,  77  Ala.  495,  holding  bond  for  title  does  not  pass  to 
assignee  greater  right  than  bankrupt  had;  Lamb  v.  Morris,  118  Ind. 
184,  4  L.  B.  A.  113,  20  N.  E.  748,  holding  receiver  of  bank  takes  note 
held  by  bank  subject  to  equities  of  depositor;  Chace  v.  Chapin,  130 
Mass.  131,  holding  assignees  take  property  subject  to  trust  therein; 
Esterbrook  Co.  v.  Ahem,  31  N.  J.  Eq.  6,  holding  assignee  bound  by 
proceeding  to  enforce  liens;  Margin  v.  Bowen,  51  N.  J.  Eq.  458,  26  Atl. 
825,  holding  mortgagee  takes  property  subject  to  prior  unrecorded  equi- 
table mortgage;  Welles  v.  Stout,  38  Fed.  811,  arguendo. 

Distinguished  in  In  re  Yungbluth,  209  Fed.  118,  holding  drawing  of 
draft  to  pay  depositor  by  insolvent  bank  on  bank  with  which  it  had 
deposit  did  not  operate  as  equitable  assignment  of  fund  so  as  to  give 
payee  preference;  Kimmel  v.  Bean,  68  Kan.  603,  64  L.  K  A.  785,  75 
Pac.  1120,  bank  receiving  from  agent  for  deposit  in  own  name  money 
of  principal,  without  notice  of  agency,  may  apply  deposit  to  overdraft ; 
Casey  v.  Cavaroc,  96  U.  S.  487,  24  L.  Ed.  787,  holding  pledge  must  be 
accompanied  by  possession,  and  person  claiming  as  pledgor  has  no 
rights  against  assignor. 

Where  property  is  misapplied  and  converted  into  different  property,  or 
sold  and  proceeds  invested,  it  may  be  followed  and  subjected,  in  its  new 
form,  to  claims  of  cestui  que  trust. 

Approved  in  Smith  v.  Au  Gres  Twp.,  150  Fed.  265,  9  L.  R.  A.  (N.  S.) 
876,  80  C.  C.  A.  145,  where  bankrupt,  who  was  township  trustee,  used 
township  money  to  buy  goods  for  sale  in  his  business  and  mingled  them 
with  other  goods,  township  had  equitable  lien  on  proceeds  of  sale  of 
stock  by  bankrupt's  trustee  for  amount  appropriated;  United  States 
V.  Thurston  Co.,  143  Fed.  290,  74  C.  C.  A.  425,  proceeds  of  sales  of 
lands  allotted  to  Indians  by  Indian  heirs  of  allottees  under  3?  Stat. 
245,  c.  888,  §  7,  which  have  been  deposited  in  bank  to  credit  of  heirs, 
are  exempt  from  State  taxation;  City  Nat.  Bank  v.  Bruce,  109  Fed. 
70,  48  C.  C.  A.  236,  holding  mortgage  given  within  four  months  of  bank- 
ruptcy in  part  for  present  consideration  and  in  part  as  security  for 
renewal  of  antecedent  debt  previously  secured  by  mortgage  void  as  to 
creditors,  because  not  recorded,  is  valid  lien  as  to  new  consideration 
but  void  as  preference  as  to  prior  debt;  German  Sav.  Inst.  v.  Adae,  1 
McCrary,  505,  8  Fed.  109,  holding  money  collected  by  agent  recoverable 
by  owner;  First  Nat.  Bank  v.  Armstrong,  36  Fed.  62,  holding  owner 
vin— 18 
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or  draft  sent  to  bank  for  collection,  may  claim  draft  after  receiver  in  pos- 
session;  McClure  v.  La  Plata  County,  19  Colo.  125,  34  Pac.  764,  holding 
county  may  follow  property  misappropriated  by  treasurer;  Hampson 
V.  Fall,  64  Ind.  387,  holding  mortgage  of  trust  property  to  secure  per- 
sonal debt  cannot  affect  cestui 's  rights;  Clifford  v.  Farmer,  79  Ind.  535, 
holding  title  to  lands  bought  with  trust  funds  vests  in  beneficiary; 
Merket  v.  Smith,  33  Kan.  70;  5  Pac.  397,  holding  ward  may  elect  to 
hold  guardian  personally  for  misappropriation,  or  follow  property; 
Burtnett  v.  First  Nat.  Bank,  38  Mich.  635,  holding  money  deposited  by 
agent  to  his  own  account  my  be  recovered  from  bank  by  owner;  Pierce 
V.  Holzer,  65  Mich.  273,  32  N.  W.  435,  holding  property  boi^ht  with 
trust  funds  and  homesteaded  by  her  is  subject  to  beneficiary's  claims; 
Morrison  v.  Kinstra,  55  Miss.  76,  holding  mingling  of  trust  funds  with 
trustee's  property  will  not  prevent  separation;  Crane  Bros.  Mfg.  Co.  v. 
Xeck,  35  Neb.  686,  53  N.  W.  607,  and  Commissioners  of  Clark  County 
T.  Springfield,  36  Ohio  St.  646,  holding  mingling  of  city  and  county 
funds  cannot  affect  rights  of  either  corporation;  State  v.  Bevers,  86 
N.  C.  594,  holding,  where  property  has  been  converted  by  officer,  State 
may  elect  to  call  for  original  fund,  or  follow  it  in  new  form;  Burwell 
T.  Burwell,  78  Va.  582,  holding  guardian  liable  for  conversion  of  ward 's 
property,  notwithstanding  reacquisition  of  assets;  Marks  v.  Spencer, 
^1  Va.  755,  holding  property  bought  with  proceeds  of  sale  of  wife's 
property,  belongs  to  wife;  Moorman  v.  Arthur,  90  Va.  477, 18  S.  E.  878, 
holding  administrator's  act  in  changing  personalty  cannot  affect  heir's 
Tights;  Partee  v.  Thomas,  11  Fed.  773,  Commercial  Nat.  Bank  v.  Arm- 
strong, 39  Fed.  692 ,  Coble  v.  Coble,  .82  N.  C.  341,  and  Warwick  ▼. 
Warwick,  31  Gratt.  76,  all  arguendo. 

Distinguished  in  Atherton  v.  Green,  179  Fed.  808,  809,  30  L.  B.  A. 
<N.  S.)  1058,  103  C.  C.  A.  298,  holding  where  note  was  collected  by  in- 
solvent and  proceeds  applied  to  his  own  use,  but  he  gave  owner  deed 
to  property  instead,  which  was  accepted,  owner  became  creditor  only 
as  to  proceeds  of  note  and  was  not  entitled  to  preference;  Neely  v. 
Rood,  54  Mich.  136,  52  Am.  Rep.  804,  19  N.  W.  921,  Sherwood  v.  Mil- 
ford  Bank,  94  Mich.  81,  53  N.  W.  924,  and  Butler  v.  Sprague,  66  N.  Y. 
■^95;  all  holding  rule  inapplicable  where  fund  not  traceable. 

Right  to  pursue  and  recover  trust  funds.    Note,  32  Am.  St.  Rep. 
125,  126. 

Miscellaneous.  Cited  in  Harmanson  v.  Bain,  1  Hughes,  201,  Fed. 
Cas.  6072,  but  not  in  point. 

18  WaU.  342-S50,  21  L.  Ed.  808,  MULHAUi  t.  KEBKAK. 

Letter  authorizing  drafts  whe%  there  is  <%Qlllclent  margin**  confers 
limited  authority,  whicli  caonot  be  exceeded. 
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DistingaiBhed  in  Merehant's  Bank  v.  Gxiswold,  72  N.  Y.  479,  28  Am. 
Bep.  168,  holding  authority  td  draw  ''as  may  be  necessary."  did  not 
imply  limit. 

What  provable  by  books  of  account.    Note,  52  L.  K  A.  71L 

Only  lemedy  for  surprise  caused  by  failure  of  declaration  and  bill 
of  particulars  to  clearly  set  out  nature  of  case  is  motion  for  new  trial 

Approved  in  Colorado  Midland  Ry.  Co.  v.  Bowles,  14  Colo.  89,  23 
Pac.  468,  holding  surprise  by  admission  of  unexpected  evidence  is 
ground  for  new  trial. 

What  proceedings  are  inconsistent  with  motion  for  new  trial  so 
as  to  waive  right  to  move.    Note,  Ann.  Gas.  1914B,  616. 

Refnaal  of  court  to  grant  new  trial  is  not  subject  of  appeaL 
Approved  in  Ruch  v.  Rock  Island,  97  IT.  S.  696,  24  L.  Ed.  1102, 
Kansas  Pacific  Ry.  Co.  ▼.  Twombly,  100  U.  S.  81,  25  L.  Ed.  550,  Preble 
▼.  Bates,  37  Fed.  773,  and  McClellan  v.  Pyeatt,  50  Fed.  688,  1  C.  C.  A. 
ei3,  all  following  rule ;  Diets  v,  Lymer,  61  Fed.  794, 10  C.  C.  A.  71,  hold- 
ing discretion  of  lower  court  in  sustaining  motion  to  make  answer  more 
certain  is  not  controllable  on  appeal. 

18  WaU.«S50-S76,  21 1..  Ed.  969,  GAIJPIK  ▼.  PAGE. 

In  suit  to  settle  partnership^  adjudication  by  State  Supreme  Court 
«n  appeal  that  service  on  infant  heir  of  deceased  partner  was  insufficient^ 
and  henoe  court  could  not  appoint  guardian  ad  litem,  is  binding  upon  Cir- 
cuit Court  in  suit  based  on  such  reversed  Judgment. 

Approved  in  Byrd  v.  Hall,  211  Fed.  186,  holding  decision  of  State 
Supreme  Court  as  to  validity  of  administrator's  deed  binding  on  Federal 
courts;  Seavems  v.  Gerke,  3  Sawy.  366,  Fed.  Cas.  12,595,  following 
rule;  Loomis  v.  Carrington,  18  Fed.  99,  holding  Circuit  Court  cannot 
review  orders  of  State  court  in  garnishment  proceedings  made  prior 
to  removal;  Perry  v.  Wheeler,  12  Bush,  552,  refusing  to  follow  Federal 
court's  interpretation  of  State  law  repugnant  to  construction  adopted 
by  State  courts ;  Hunt  v.  Hunt,  72  N.  Y.  236,  28  Am.  Bep.  143,  holding 
State  court  is  exclusive  judge  as  to  jurisdiction  in  suit  for  divorce 
between  its  citizens;  Van  Matre  v.  Sankey,  148  HI.  551,  89  Am.  St. 
Rep.  201,  23  L.  K  A.  670,  36  N.  E.  631,  arguendo. 

Judgments  against  infants,  their  validity,  and  how  to  correct  or 
avoid  them  when  they,  are  erroneous  or  voidable.  Note,  89  Am. 
Dec  191. 

Presomption  is  in  favor  of  Jurisdiction  of  court  of  general  Jurisdic- 
tion over  both  property  and  parties;  aliter,  where  court  is  one  of  limited 
or  special  jurisdiction. 
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Approved  in  Copley  v.  Ball,  176  Fed.  689,  100  C.  C.  A.  234,  holding 
there  is  no  presumption  in  favor  of  powjer  of  clerk  of  court  to  admit 
wills  to  probate ;  Hardin  v.  Hardin,  168  Ind.  359,  81  N.  E.  62,  holding 
in  action  on  foreign  judgment  of  court  of  special .  jorisdietion,  general 
averment  court  had  jurisdiction  was  sufficient;  RoiMrts  v.  Leutzke,  39 
Ind.  App.  580,  78  N.  E.  636,  holding  foreign  court  ^  record  presumed 
to  be  court  of  general  jurisdiction ;  Old  Wayne  etc.  Life  Assn.  v.  Flynn, 
31  Ind.  App.  474,  68  N.  E.  327,  holding  where,  in  action  on  sister  State 
judgment,  complaint  alleged  that  court  was  one  of  record  and  of  gen- 
eral jurisdiction,  it  is  presumed  that  it  had  jurisdiction  of  both  subject 
matter  and  parties;  Woodworth  v.  McKee,  126  Iowa,  716,  102  N.  W. 
777,  where  certificate  to  judgment  record  of  sister  State  court  shows 
court  was  court  of  record,  mere  denial  of  its  jurisdiction  does  not  cast 
burden  of  proving  its  existence  on  one  relying  on  judgment;  Jenkins  v. 
Carroll,  42  Mont.  312,  112  Pac.  1069,  ^holding  record  of  judgment  ren- 
dered on  appeal  from  justice's  court  must  affirmatively  show. jurisdiction 
acquired  by  appeal ;  Golden  v.  Averill,  31  Nev.  261,  262,  101  Pac.  1026, 
holding  void  appointment  of  receiver  for  corporation  made  without 
proper  notice  to  directors ;  Fisher  &  Lanning  v.  Quillen,  76  Ohio  St.  196, 
81  N.  E.  183,  holding  on  error  where  record  silent,  it  would  be  presumed 
requirements  of  statute  as  to  costs  after  offer  of  confession  were  com- 
plied with;  Russell  v.  Houston,  115  Tenn.  541,  91  S.  W.  194,  where 
papers  in  case  have  disappeared  from  clerk's  office  and  cannot  be  found, 
final  decree  and  entries  on  docket  are  admissible  to  show  former  adjudi- 
cation ;  Clark  v.  Eltinge,  38  Wash.  381,  107  Am.  St.  Rep.  858,  80  Pac. 
558,  whether. record  of  foreign  judgment, is  properly  authenticated  is 
for  trial  court ;  Cuddy,  Petitioner,  131  U.  S.  285,  33  L.  Ed.  156,  9  Sup. 
Ct.  704,  holding  presumption  applicable  to  sentence  for  contempt ;  Lynde 
V.  Columbus  etc.  Ry.  Co.,  57  Fed.  994,  holding  plea  of  judgment  as  bar 
is  not  bad  for  failure  to  aver  that  court  had  jurisdiction;  Foster  v. 
Givens,  67  Fed.  686,  688,  14  C.  C.  A.  625,  presuming  jurisdiction  in  suit 
to  enforce  vendor's  lien ;  M'Connell  v.  Day,  61  Ark.  474,  33  S.  W.  734, 
applying  rule  to- judgment  in  ejectment;  Hughes  v.  Cummings,  7  Colo, 
141,  2  Pac.  290,  holding  validity  of  order  reinstating  cause  cannot  be 
questioned  in  collateral  action  in  another  court;  Sammis  v.  Wightman, 
31  Fla.  25,  12  South.  530,  and  Gates  v.  Newman,  18  Ind.  App.  394,  46 
N.  E.  655,  applying  rule  in  suit  on  foreign  judgment  in  assumpsit ;  Henry 
v.  Carson,  96  Ind.  423,  holding  jurisdiction  of  District  Court  to  confiscate 
property  must  appear  on  record ;  Van  Norman  v.  Gordon,  172  Mass.  579, 
70  Am.  St.  Bep.  306,  44  L.  B.  A.  841,  53  N.  E.  268,  asserting  jurisdic- 
tion to  enter  judgment  confessed  by  attorney  in  suit  on  note ;  Hersey  v. 
Walsh,  38  Minn.  522,  8  Am.  St.  Bep.  690,  38.  N.  W.  613,  holding  judg- 
ment will  be  presumed  to  be  regularly  entered;  Werz  v.  Werz,  11  Mo. 
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App.  32,  33,  43,  and  Amy  v.  Amy,  12  Utah,  309,  42  Pac.  1124,  holding 
jnrisdietion  presumed  in  divorce  proceedings;  Brown  v.  Walker,  U  Mo. 
App.  230,  holding  presumption  arises  in  suit  to  collect  back  taxes ;  Smith 
V.  Central  Trust  Co.,  154  N.  Y.  341,  48  N.  E.  555,  sustaining  order  ap- 
pointing trustee  under  will ;  Angell  v.  Angell,  14  R.  I.  544,  holding  juris- 
diction of  probate  court  to  appoint  guardian  presumed;  Holmes  r. 
Buekner,  67  Tex.  109,  2  S.  W.  453,  holding  judgment  of  court  of  general 
jurisdiction  not  attackable  for  failure  to  show  jurisdiction;  American 
Tube  etc.  Co.  v.  Crafts,  156  Mass.  268,  30  N.  E.  1024,  Kelley  v.  Kelley, 
161  Mass.  113,  42  Am.  St.  Bep.  S81,  25  L.  B.  A.  807,  36  N.  E.  838,  Sipes 
V.  Whitney,  30  Ohio  St.  74,  and  Chafee  v.  Postal  Telegraph  Co.,  35  S.  C. 
380, 14  S.  £.  766,  all  arguendo. 

Distinguished  in  Sinclair  v.  Guneenhauser,  179  Ind.  138,  139,  140, 
100  N.  £.  379,  holding  where  record  made  showing  as  to  jurisdictional 
fact,  not  presumed  there  is  other  or  different  evidence  of  fact. 

Limited  in  Burke  v.  Interstate  Sav.  etc.  Assn..  25  Mont.  322,  64  Pac. 
881,  holding  on  direct  attack  by  appeal,  presumption  that  court  render- 
ing default  judgment  had  jurisdiction  does  not  obtain. 

PteBumptions  in  support  of  Judgments  of  luperlor  courts  of  general 
juriadictlim  only  arise  witli  respect  to  Jurisdictional  facts  concerning 
vbich  record  is  silent. 

Approved  in  Old  Wayne  Mut.  Life  Assn.  v.  McDonough,  204  U.  S. 
17,  51  L.  Ed.  849,  27  Sup.  Ct.  236,  holding  void  judgment  rendered 
against  foreign  insurance  corporation  on  contract  executed  in  another 
StatiB  rendered  by  default  on  service  on  insurance  commissioner  under 
State  law.  providing  for  suclr  service ;  Butterfield  v.  Miller,  195  Fed.  203, 
115  C.  C.  A.  152,  upholding  on  collateral  attack  judgment  on  attachment 
proceedings  rendered  on  service  by  publication ;  Johnson  v.  Hunter,  147 
Fed.  137,  139,  77  C.  C.  A.  359,  under  Arkansas  Laws  of  1895,  p.  88,  for 
enforcement  of  payment  of  levee  taxes,  affidavit  that  defendant,  pro- 
ceeded against  as  unknown  owner,  is  nonresident  of  county  and  absent 
therefrom  and  that  land  is  unoccupied  is  prerequisite  to  service  by 
publication;  Roman  v.  Morgan,  162  Ala.  139,  50  South.  275,  return  of 
service  on  corporation  by  service  on  officer  held  sufficient  to  sustain  judg- 
ment on  collateral  attack;  Alaska  Commercial  Co.  v.  Debney,  2  Alaska, 
319,  under  statutes  of  Yukon  Territory,  providing  for  service  on  agent 
where  defendant  is  out  of  territor^r,  where  defendant  g^ve  brother  power 
of  attorney  to  transact  his  business,  service  on  brother  while  he  was 
not  transacting  any  business  for  defendant  is  void;  Crittenden  Lumber 
Co.  V.  McDougal,  101  Ark,  395,  142  S.  W.  837,  holding  judgment  fore- 
closing levee  tax  lien  on  lands  of  nonresident  not  void  on  collateral  at- 
tack for  failure  to  name  owner  in  notice  of  suit;  Johnston  v.  Southern 
Pacific  Co.,  150  Cal.  537,  11  Ann.  OaA.  841,  89  Pac.  349,  holding  voidable 
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order  appointing -gaardian  ad  litem  for  minor  over  fourteen  where  record 
showed  it  was  made  on  application  of  another  than  minor;  Empire 
Ranch  &  Cattle  Co.  v.  Coldren,  61  Colo.  124,  117  Pac.  1008,  holdhig  void 
on  collateral  attack  judgment  against  nonresident  where  record  showed 
defective  affidavit  for  publication ;  Stubbs  v.  McGillis,  44  Colo.  143,  180 
Am.  St.  Bep.  116,  18  L.  B.  A.  (K.  S.)  406,  96  Pac.  1007,  holding  return 
of  service  controlled  recitals  in  judgment;  Van  Wagenen  v.  Carpenter, 
27  Colo.  452,  61  Pac.  700,  applying  rule  in  action  to  enforce  trust ;  O^Neill 
V.  Potvin,  13  Idaho,  728,  93  Pac.  22,  judgment  held  valid  on  collateral 
attack;  Sinclair  v.  Guzenhauser,  179  Ind.  110,  111,  113,  98  N.  E.  49, 
holding  where  record  on  foreclosure  showed  affidavit  of  service  outside 
State  but  no  affidavit  of  nonresident,  order  for  service  outside  State,  or 
authority  of  notaiy  taking  affidavit  of  service,  it  would  be  presumed 
on  collateral  attack  court  had  jurisdiction  over  defendants;  Gunby  v. 
Cooper,  177  Mo.  App.  368,  164  S.  W.  153,  holding  on  collateral  attack 
on  judgment  against  surety  on  appeal  bond  burden  of  showing  surety 
died  before  filing  bond  was  on  his  executrix ;  Duval  v.  Johnson,  90  Neb. 
605,  Ann.  0a3.  1913B,  26,  133  N.  W.  1126,  holding  recital  in  judgment 
foreclosing  tax  lien  that  due  and  legal  notice  of  pendency  of  action  had 
been  given  defendants  did  not  supply  jurisdictional  facts;  Gulling  v. 
Washoe  Co.  Bank,  28  Nev.  488,  82  Pac.  802,  answer  directed  against 
complainant,  but  which  seeks  affirmative  relief  against  codefendant, 
raises  no  issue  as  to  latter  where  it  is  not  served  on  him,  and  he  does 
fiot  answer  or  demur,  and  judgment  granting  affirmative  relief  is  not 
res  adjudicata  as  against  codefendant;  Colfax  Bank  v.  Richardson,  34 
Or.  527,  75  Am.  St.  Bep.  671,  54  Pac.  362,  holding  objection  on  collateral 
attack  of  judgment  against  nonresident  served  with  summons  by  publi- 
cation, that  it  does  not  affirmatively  appear  that  summons  was  issued 
in  action  before  or  at  time  of  issuance  of  attachment,  is  unavailing; 
Kaylor  v.  Hiller,  77  S.  C.  398;  58  S.  E.  3,  holding  where  minor  lived  with 
executor  of  mother's  estate,  service  on  minor  in  action  by  executor  with- 
out proof  of  service  on  father  raised  presumption  of  jurisdiction  of 
minor  sufficient  on  collateral  attack;  Carter  v.  Frahm,  31  S.  D.  397, 141 
N.  W.  375,  holding  probate  decree  not  reciting  jurisdictional  facts  pre- 
sumed valid  on  collateral  attack;  Central  of  Georgia  Ry.  Co.  v.  Fuller 
Combing  Gin  Co.,  2  Tenn.  Civ.  347,  holding  presumption  of  liability 
created  by  law  disappeared  when  any  explanatory  evidence  was  given; 
Hopkins  v.  Heywood,  86  Vt.  490,  49  L.  B.  A.  (N.  S.)  710,  86  Atl.  306, 
holding  presumption  of  title  from  possession  of  no  effect  where  title 
referable  to  will;  Smith  v.  White,  107  Va.  619,  59  S.  E.  481,  holding 
where  record  silent,  it  would  be  presumed  judge  authorized  to  sit  under 
certain  circumstances  for  disqualified  incumbent  was  acting  under 
proper  authority;  Turner  v.  Barraud,  102  Va.  329,  331,  46  S.  E.  319, 
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321,  where  only  mention  of  one  infant  defendant,  as  shown  by  record, 
is  in  bill,  and  in  caption  of  answer  of  guardian  appointed  for  other  in- 
fant defendants,  whose  interests  are  adverse  to  former,  use  of  words 
"infant  defendants"  in  decree  is  not  treatment  of  former  as  party  to  suit ; 
Joigenson  v.  Winter,  69  Wash.  578,  125  Pac.  959,  upholding  judgment 
restoring  insane  person  to  capacity  where  proceeding  conducted  withont 
notice  to  ward;  Wick  v.  Bea,  54  Wash.  426,  103  Pac.  463,  holding  tax 
judgment  void  for  insufficiency  of  summons  appearing  on  record;  dis- 
senting opinion  in  Wells  v.  American  Mortgage  Co.  of  Scotland,  123 
Ala.  421,  26  South. -303,  majority  holding  under  Code,  §  859,  notice  not 
required  for  motion  for  decree  for  balance  due  after  application  of  pro- 
ceeds of  sale  of  mortgaged  property;  Tates  v.  Taylor  County  Court,  47 
W.  Va.  379,  381,  35  S.  £.  26,  arguendo ;  Newman  v.  Crowls,  60  Fed.  224, 

8  C.  C.  A.  577,  Latta  v.  Tutton,  122  Cal.  282,  68  Am.  St.  Bop.  38,  54 
Pac  844^  Clayton  v.  Clayton,  4  Colo.  416,  San  Juan  etc.  Min.  &  Smelt- 
ii^  Co.  V.  Finch,  6  Colo.  219,  Israel  v.  Arthur,  7  Colo.  8,  1  Pac.  439, 
State  V.  Waterman,  79  Iowa,  365,  44  N.  W.  678,  Hart  v.  Grigsby,  14 
Bosh,  550,  and  Barber  v.  Morris,  37  Minn.  196,  6  Am.  St.  Bep.  838, 
33  N*.  W.  560,  all  holding  where  record  shows  defective  service  or  want 
of  service  no  contrary  presumption  can  arise;  Cheely  v.  Clayton,  110 
U.  S.  708,  28  L.  Ed.  801,  4  Sup.  Ct.  332,  holding  notice  and  return  ap- 
pearing  on  record  of  divorce  proceeding^  control  recitals  of  service; 
Cissell  V.  Pulaski  Co.,  3  McCrary,  449, 10  Fed.  893,  holding  lecital  show- 
ing failure  to  give  notice  calling  in  county  warrants  cannot  be  contra- 
dicted by  parol;  Hunt  v.  Woodward,  12  Fed.  Cas.  950,  holding  record 
is  prima  facie  evidence  of  service;  little  Bock  Junction  By.  v.  Burke, 
66  Fed.  90,  13  C.  C.  A.  341,  holding  decree  in  ejectment  attackable 
where  record  shows  want  of  jurisdiction ;  Koons  v.  Bryson,  69  Fed.  301, 
16  C.  C.  A.  227,  holding  recital^  in  decree  of  foreclosure  prima  facie 
evidence  of  previous  proceedings;  Northern  Pacific  By.  Co.  v.  Kurtz- 
man,  82  Fed.  243,  and  Parr  v.  Matthews,  50  Ark.  393,  8  S.  W.  23,  hold- 
ing record  showing  that  tax  was*  illegal  is  conclusive  and  sale  thereunder 
void;  Dexter  Horton  &  Co.  v.  Sayward,  84  Fed.  300,  301,  holding  judg- 
ment void  where  record  showed  want  of  jurisdiction;  Martin  v.  M'Diar- 
mid,  55  Ark.  216,  17  S.  W.  877,  holding  record  averring  authority  of 
eourt  leaves  no  room  for  contrary  presumption ;  Frankel  v.  Satterfield, 

9  Houst.  204,  206,  210,  19  Atl.  899,  900,  901,  holding  want  of  jurisdic- 
tion apparent  on  record  is  defense  to  scire  facias ;  Bobinson  v,  Epping, 
24  Fla.  252,  4  South.  818  (affirming,  upon  this  point,  21  Fla.  48,  49,  50), 
holding,  in  absence  of  record  of  County  Court  in  proceeding  to  appoint 
administrator,  letters  raise  presumption  of  jurisdiction ;  Hunter  v.  Fer- 
guson, 13  Kan.  471,  holding  record  stating  regular  judge  to  have  been 
incompetent  is  presumptively  true;  Lonkey  v.  Keyes  etc.  Min.  Co.,  21 
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Nev.  320,  17  L.  B.  A.  S63,  31  Pac.  60,  holding  recital  in  judgment  as  to 
sei*vice  controlled  by  record  showing  of  return;  Pope  v.  HaiTison,  16 
Lea,  93,  96,  holding  record  showing  service  at  certain  place  cannot  be 
contradicted  by  evidence  proving  another  place ;  Fitch  v.  Boyer,  51  Tex. 
344,  and  Chrisman'  v.  Graham,  51  Tex.  457,  holding  record  recital  of 
jurisdictional  facts  conclusive;  Vai:^hn  v.  Congdon,  56  Vt.  116,  48  Am. 
Rep.  759,  holding  allegation  as  to  time  of  committing  offense  conclusive ; 
Wade  v.  Hancock,  76  Va.  625,  and  Dillard  v.  Central  Va.  Iron  Co.,  82 
Ya.  738,  1  S.  E.  126,  holding  judgment  void  where  want  of  jurisdiction 
appears  on  record.  •  -*         ' 

Distinguished  in  Parker  v.  Kelley,  166  Fed.  971,  holding  void,  pro- 
ceedings to  remove  trustee  in  Massachusetts  court  when  trust  fund  was 
not  in  State  and  no  appearance  by  trustee  or  service  on  him  within 
State;  Kuntz  v.  Oregon  R.  &  Navigation  Co.,  51  Or.  190,  94  Pac.  504, 
holding  complaint  on  probate  judgment  alleging  due  and  legal  notice  of 
hearing-  did  not  disclose  lack  of  jurisdiction  of  probate  court ;  Nolan  v. 
Hughes,  51  Or.  190,  93  Pac.  363,  holding  in  pleading  judgment  of  county 
court  sitting  in  probate  it  was  sufficient  to  allege  it  was  rendered  in 
probate  matter;  Taylor  v.  Huntington,  34  Wash.  459,  75  Pac.  1105, 
court  of  general  jurisdiction  foreclosing  tax  lien  cannot  be  vacated  on 
ground  that  affidavit  for  publication  of  notice  was  defective,  and  it  did 
not  appear  that  holder  of  delinquency  certificate  had  paid  accrued 
taxes. 

Conclusiveness  of  judgment  and  collateral  attack.  Note,  94  Am. 
Dec.  768. 

Recital  in  judgment  or  decree  that  service  has  been  had  on  defend- 
ant as  supplying  failure  of  record  to  show  proper  service.  Note, 
Ann.  Oas.  1913B,  30. 

Presumption  as  to  jurisdiction  where  record  shows  defect.  Note, 
III.  R.  A.  (N.  S.)  740. 

Presumptions  tn  support  of  judgments  of  Superior  Courts  of  general 
jurisdiction  are  limited  to  jurisdiction  over  persons  within  their  terri- 
torial limits,  who  can  he  reached  by  process,  and  over  proceedings  in 
accordance  with  course  of  cdnunon  law. 

Approved  in  Edwards  v.  Bates  Co.,  117  Fed.  529,  holding  under  statute 
authorizing  County  Court  to  call  bond  election  on  petition  of  twenty- 
five  taxpayers  and  residents,  affirmative  finding  by  court  that  peti- 
tioners were  taxpayers  and  residents  is  condition  precedent  to  juris- 
diction for  further  action;  First  Nat.  Bank  v.  Eastman,  144  Cal.  491, 
108  Am.  St.  Rep.  95,  77  Pac.  1045,  judgment  on  personal  service  out- 
side State  on  nonresident  pursuant  to  Code  Civ.  Proc,  §  413,  is  void 
except  as  to  disposition  of  property  seized  thereunder;  Watts  v.  Dulli 
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184  ni.  91/  75  Am.  St  Bep.  148,  56  N.  E.  305,  holding  under  Acts  1874, 
§  1,  adoption  by  wife  alone  where  husband  insane  cannot  be  had ;  State 
V.  Clancy,  24  Mont.  364,  61  Pac.  989,  holding  it  erroneous  to  refuse 
relator  to  move  to  dissolve  'temporary  injunction  on  ground  that  he  was 
in  contempt  for  violation  of  injunction  when  no  contempt  proceedings 
had  been  instituted;  Comesky  v.  Suffem,  179  N.  Y.  398,  72  N.  E.  322, 
where  claimant  petitioned  court  to  appoint  commissioners  to  award 
damages  for  change  of  street  grade,  and  answer  denied,  all  facts  ex- 
eept  village's  jurisdiction  over  street  and  alleged  waiver  of  claim  by 
petitioner,  award  made  without  opportunity  to  village  to  prove  issues 
raised  by  answer  is  void;  Cordray  v.  Cordray,  19  Okf.  40,  41,  91  Pac, 
782,  holding  divorce  judgment  void  for  insufficient  affidavit  for  service 
by  publication  on  nonresident;  Knapp  v.  Wallace,  50  Or.  352,'  353, 
128  Am.  St.  Bep.  742,  92  Pac.  l(j)56,  holding  return  of  service  on  foreign 
corporation  insufficient  where  not  showing  corporation  was  doing  busi- 
ness in  State  or  had  office  therein;  Rice  v.  Bamberg,  59  S.  C.  504,  38 

5.  E.  211,  holding  error  to  submit  to  jury  question  as  to  whether  sum- 
mons in  previous  suit  had  been  served;  Ferry  v.  Miltimore  Car  Wheel 
Co.,  71  Vt.  461,  76  Am.  St.  Bep.  789,  45  Atl.  1036,  upholding  declara- 
tion in  action  on  foreign  judgment  though  it  fails  to  show  jurisdiction 
of  court  rendering  judgment;  Galpin  v.  Pa^e,  3  Sawy.  100,  Fed.  Cas. 
5206,  following  rule;  Furgeson  v.  Jones,  17  Or.  211,  11  Am.  St.  Bep. 
SIS,  3'L.  B.  A.  62S,  20  Pac.  846,  holding  where  defendant  is  nonresident, 
burden  is  on  plaintiff  to  show  jurisdictional  facts;  Wilbur  v.  Abbot, 
6  Fed.  816,  Belcher  v.  Chambers,  53  Cal.  639,  Guaranty  etc.  Deposit  Co. 
V.  Buddington,  27  Fla.  231,  12  L.  B.  A.  776,  9  South.  250,  Green  v. 
Equitable  Mut.  life  etc.  Assn.,  105  Iowa,  631,  75  N.  W.  636,  Rand  v. 
Hanson,  154  Mass.  89,  26  Am.  St.  Bep.  211,  12  L.  B.  A.  574,  28  N.  E. 

6,  Northcut  v.  Lemery,  8  Or.  323,  and  Jfeff  v.  Pennoyer,  3  Sawy.  299, 
Fed.  Cas.  10,083,  all  holding  judgment  in  personam  against  nonresident 
cannot  hold  property  within  State,  not  attached ;  Hindman  v.  0  'Connor, 
54  Ark.  643,  IS  L.  B.  A.  498,  16  S.  W.  1057,  ruling  similariy  in  suit 
under  statute  to  remove  minor's  disabilities;  Morris  v.  Dooley,  59  Ark. 
487,  28  S.  W.  31,  and  Foster  v.  Waterman,  124  Mass.  595,  all  holding 
proceeding  for  adoption  of  child  is  statutory,  and  jurisdiction  must 
appear;  Prentiss  y.  Parks,  65  Me.  562,  holding  record  in  assumpsit  for 
debt  for  flowing  land  must  show  jurisdiction;  Kelley  v.  Kelley,  161 
Mass.  117,  118,  42  Am.  St.  Bep.  395,  396,  25  L.  B.  A.  809,  36  N.  E.  840, 
holding  jurisdiction  must  be  shown  by  record  in  suit  to  annul  marriage ; 
Coleman  v.  Steams  Mfg.  Co.,  38  Mich.  34,  holding  suit  to  establish 
mechanic's  lien  is  not  common-law  suit,  and  jurisdiction  must  be  shown; 
Pulaski  Co.  v.  Stuart,  28  Gratt.  878,  879,  holding  special  jurisdiction 
to  act  ministerially  must  appear  on  record;  dissenting  opinion  in 
Pressley  v.  Lamb,  105  Ind.  196,  4  N.  E.  698,  majority  holding  decree 
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appointing  receiver  cannot  be  attacked  collaterally;  In  re  Goldsmith, 
12  Or.  417,  7  Pac.  98,  and  Frame  v.  Thormann,  102  Wis.  670,  79  N.  W. 
43,  both  arguendo. 

Criticised  in  Newcomb  v.  Newcomb,  13  Bush,  503,  564,  26  Am.  Rep. 
229,  280,  denying  existence  of  distinction,  and  holding  judgment  of 
court  of  general  jurisdiction  against  nonresident  presumed  valid. 

Distinguished  in  Burke  v.  Interstate  Sav.  etc.  Assn.,  25  Mont.  329, 
64  Pac.  884,  holding  summons  served  by  one  not  of  age  required  by 
statute  does  not  invalidate  judgment  or  subject  it  to  collateral  attack. 

Courts  of  opje  State  liave  no  Jurisdiction  over  residents  of  otlier 
States  not  found  witliln  th^  territorial  limits;  tliey  cannot  extend  their 
process  into  otber  States. 

Approved  in  Michigan  Trust  Co.  v.  Perry,  176  Fed.  672,  681,  99 
G.  C.  A.  221,  holding  probate  court  of  Michigan  had  no  jurisdiction 
to  appoint  guardian  ad  litem  and  to  adjudicate  claim  against  deposed 
administrator  who  had  removed  from  State  and  been  adjudged  incom- 
petent, and  against  his  individual  property  for  devastavit;  Lutz  y. 
Roberts  Cotton  Oil  Co.,  3  Boyce  (Del.),  232,  82  Atl.  603,  holding  void 
personal  judgment  in  attachment  proceeding  against  nonresident  with- 
out personal  service;  Cooper  v.  Newell,  173  U.  S.  567,  573,  43  L.  Ed. 
812,  814,  19  Sup.  Ct.  510,  513,  holding  judgment  of  State  court  against 
nonresident,  subject  to  collateral  attack;  Neff  v.  Pennoyer,  3  Sawy.  278, 
Fed.  Cas.  10,083,  holding  judgment  based  on  constructive  service,  in 
action  in  personam  against  nonresident,  cannot  hold  property  not 
attached;  Graham  v.  Spencer,  14  Fed.  605,  denying  right  to  recover 
on  foreign  judgment  in  personam  rendered  against  nonresident ;  Romaine 
V.  Union  Ins.  Co.,  28  Fed.  639,  vacating  service  of  subpoena  outside 
of  jurisdiction;  Wakelee  v.  Davis,  50  Fed.  523,  holding  allegation  of 
jurisdictional  facts  proper  where  defendant  in  judgment  relied  upon 
was  nonresident;  United  States  v.  American  Lumber  Co.,  80  Fed.  311,. 
holding  service  of  process  outside  of  State  will  not  stop  running  of 
statute  of  limitations;  Iron  Age  Pub.  Co.  v.  Western  Union  Tel.  Co., 
83  Ala!  505,  S  Am.  St.  Rep.  761,  3  South.  451,  denying  jurisdiction  of 
equity  to  enforce  specific  performance  against  foreign  corporation; 
Rucker  v.  Morgan,  122  Ala.  308,  25  South.  246,  aflarming  decree  dis- 
missing bill  against  nonresident;  Belcher  v.  Chambers,  53  Cal.  643, 
holding  void,  judgment  on  money  demand  based  on  constructive  service; 
De  La  Montanya  v.  De  La  Montanya,  112  Cal.  113,  63  Am.  St.  Rep.  172, 
32  L.  R.  A.  86,  44  Pac.  348,  holding  decree  for  alimony  cannot  be  based 
on  constructive  service  on  nonresident;  Caldwell  v.  Armour,  1  Penne. 
(Del.)  551,  43  Atl.  519,  holding  service  on  agent  of  nonresident  corpo- 
ration insufficient;  State  v.  Jacksonville  etc.  R.  R.  Co.,  15  Fla.  285, 
holding,  under  Florida  laws,  receiver  cannot  be  appointed  by  judge  of 
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<«^^  cia?cuit'  to  take  charge  of  property  in  another;  Harris  v.  Pullman, 

^^.   24,  25  Am.  Rep.  4l8,  holding  decree  based  on  constractive  ser- 

^^  <^Kinot  bind  property  in  other  State;  Wilson  v.  St.  Louis  etc.  Ry. 

r^>  108  Mo.  598,  32  Am.  St.  Rep.  629,  18  S.  W.  293,  holding  notice  to 

^  personal  liability  of  stockholder  cannot  be  served  outside  of  State ; 

T\tt\ng]iagt  ▼.  Boston  etc.  Lumber  Co.,  39  S,  C.  494,  22  L.  R.  A.  63, 

^^  B.  E.  124,  holding  court  cannot  require  jurisdiction  in  personal 

action  against  foreign  corporation  by  publication;  Phillips  v.  Benson, 

82  Ala.  503,  2  South.  94,  argueiMo. 

Distinguished  in  dissenting  opinion  in  Pennoyer  v.  Neff,  95  T7.  S.  743, 
24  L  Ed.  576,  majority  holding  execution  will  not  issue  on  judgment 
in  personam  against  nonresident;  dissenting  opinion  in  State  v.  Jackson- 
ville etc.  R.  R.  Co.,  15  Fla.  287,  majority  holding,  under  Florida  laws, 
receiver  cannot  be  appointed  by  judge  of  one  circuit  to  take  charge  of 
property  in  another. 

Jurisdictioa  over  foreigners  and  their  property.  Note,  76  Am.  Dec. 
o66« 

Ri^t  of  State  to  authorize  entry  of  personal  judgment  on  service 
of  process  on  resident  outside  of  State  limite.  Note,  Ann.  Oaa« 
1918D,  097. 

I 

It  is  a  role  as  <Ad  as  law  that  no  one  diall  be  personally  hound  till 
lie  has  had  his  day  in  court  and  Judgment  without  such  citation  Is  void. 
Approved  in  Crapster  v.  Taylor,  74  Kan.  774,  87  Pac.  1140,  holding 
void  judgment  divesting  infant  of  realty  of  which  he  had  no  notice, 
he  having  no  representation  by  guardian  or  otherwise;  State  v.  Taylor, 
27  N.  D.  90,  145  N.  W.  430,  holding  void,  chapter  194  of  Laws  of  1913, 
creating  State  bonding  department  for  insurance  commission,  as  un- 
warranted delegation  of  judicial  power  to  administrative  officers;  Ex 
1>aTte  Sullivan,  10  Okl.  Or.  475, 138  Pac.  819,  holding  where  person  was 
Held  under  sentence  without  due  process  of  law,  it  was  duty  of  court 
on  habeas  corpus  to  inquire  into  legality  of  conunitment;  Phillips  v. 
Branch  Mint  Min.  etc.  Co.,  27  S.  D.  364, 131  N.  W.  313,  holding  defend- 
sflt  in  suit  to  foreclose  miner^s  lien,  who  files  cross-bill  without  serving 
^^^^  on  nonresident  mortgagee  could  not  obtain  judgment  that  his 
^^  was  superior  to  mortgage. 

Statutes  authMlzing  constructive  service   on  absentees  by  publlca- 
tfon  niQs^  1^  strictly  observed  to  give  court  Jurisdiction. 

'Approved  in  Qrannis  v.  Ordean,  234  IT.  S.  395,  58  L.  Ed.  1869,  34  Sup. 
^t.  779,  holding  misspelling  of  defendant's  name  in  published  sum- 
'^Qa  did  not  render  service  by  publication  in  foreclosure  ineffective; 
"i^J^cr  V.  Parker,  222  Fed.  190, 137  C.  C.  A.  626,  holding  in  divorce  suit, 

"^We  State  is  interested,  constructive  service  must  be  strictly  viewed; 
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North  Star  Lumber  Co.  v.  Johnson,  196  Fed.  59,  60,  and  Johnson  v. 
North  Star  Lumber  Co.,  206  Fed.  629,  125  C.  C.  A.  118,  both  holding^ 
affidavit  made  in  another  State  and  not  authenticated  as  required  by 
Oregon  laws  could  not  serve  as  basis  for  order  for  service  of  process 
by  publication  against  nonresident ;  Simon  v.  Southern  Ry.  Co.,  195 
Fed.  58,  115  C.  C.  A.  58,  holding  void,  judgment  based  on  service  on 
ai^sistant  secretary  of  State  instead  of  secretary  as  required  by  Louisiana 
statute;  Welch  v.  Farmers'  Loan  etc.  Co.,  165  Fed.  572,  576,  91  C.  C.  A. 
399,  affidavit  for  service  by  publication  under  Ohio  statute  held  insuffi- 
cient; Gage  V.  Riverside  Trust  Co.,  156  Fed.  1004,  vacating  order  for 
substituted  service  where  bill  failed  to  affirmatively  show  grounds  for 
relief;  Cohen  v.  Portland  Lodge  of  Elks,  144  Fed.  269,  upholding  suffi- 
ciency of  affidavit  for  publication  of  summons  in  action  to  foreclose 
mortgage;  Tweed  v.  Guild,  2  Ariz.  210,  11  Pac.  754,  holding  where  com- 
plaint in  forcible  entry  and  detainer  was  filed  under  Comp.  Laws  1877, 
c.  43,  §§  3-6,  with  clerk  of  District  Court,  and  a  capias  iissued  by  him 
bearing  teste  of  that  court,  such  acts  not  being  compliance  .with  stat- 
ute, proceedings  are  void;  Clay  v.  Bilby,  72  Ark.  108,  78  S.  W.  751,  in 
proceedings  for  sale  under  overdue  tax  act  of  1881,  affidavit  of  pub- 
lication of  warning  order  not  insufficient  on  collateral  attack  for  fail- 
ure of  affiant  to  state  that  he  was  publisher,  that  paper  published  in 
county  or  that  it  had  bona  fide  circulation  in  county  for  one  month 
prioi:  to  first  publication;  Cohen  v.  United  States,  38  App.  D.  C.  126, 
holding  district  attorney  could  not  bring  suit  in  name  of  United  States 
to  cancel  naturalization  papers  for  fraud  without  showing  by  affidavit 
good  cause  therefor;  Morse  v.  United  States,  29  App.  D.  C.  442,  holding 
publication  for  fifteen  days  insufficient  where  statute  required  publica- 
tion once  a  week  for  three  weeks;  Myakka  Co.  v.  Edwards, -68^ Fla.  386, 
67  South.  221,  judgment  held  void  for  insufficient  term  of  publication; 
Kerns  v.  McAulay,  8  Idaho,  565,  69  Pac.  640,  where  service  of  summons 
on  nonresident  is  made  by  publication  and  his  property  within  State 
is  attached,  and  personal  judgment  thereafter  entered,- judgment  is  valid 
as  against  property  attached ;  Thomas  v.  Thomas,  96  Me.  224,  90  Am.  St. 
Rep.  343,  52  Atl.  642,  holding  where  defendant  is  nonresident,  and  only 
commorant  in  some  town  in  this  State  and  is  so  described  in  writ,  return 
by  officer  that  he  attached  ship  as  property  of  defendant  and  summoned 
said  defendant  by  leaving  summons  at  her  last  and  u^sual  place  of  abode, 
there  is  not  sufficient  legal  service;  Emanuel  v.  Ferris,  63  S.  C.  121,  41 
S.  E.  25,  holding  where  property  is  turned  over  to  foreign  corporation 
as  trustee  under  will.  State  courts  could  not  acquire  jurisdiction  of  cor- 
poration by  publication  of  summons  and  personal  service  at  its  residence, 
in  action  by  resident  beneficiary;  Boyd  v.  Roane,  49  Ark.  414,  5  S.  W. 
708,  and  Campbell  v.  Drais,  125  Cal.  258,  57  Pac.  995,  in  both  of  which, 
facts  were  similar  to  those  involved  in  principal  case ;  Earle  v.  McVeigh, 
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91  TJ.    S.   508,  2S  L.  Ed.  400,  holding  notice  posted  on  door  of  honse  va- 
eftted     s^^en  months  previously  is  not  posted  at  usual  place  of  abode; 
Settle»x^cr  V.  Sullivan,  97  U.  S.  449,  24  L.  Ed.  1111,  holding  record  re- 
eital*    n.ot  conclusive  of  due  service;  Guaranty  Trust  Co.  v.  Green  Cove 
R.  B.  Co.,  139  U.  S.  148,  S5  L.  Ed.  120,  11  Sup.  Ct.  516,  holding  publica- 
\iioB  ^fox-   four  weeks  does  not  satisfy  statutory  requirement  of  **one 
loontli'  »  ;  Dick  v,  Foraker,  155  U.  S.  413,  39  L.  Ed.  206,  15  Sup.  Ct.  128, 
tfid  ^a.rtin  V.  Barbour,  34  Fed.  708,  holding  tax  sale  void  where  notice 
Bol  ^ven  for  length  of  time  prescribed;  Cissell  v.  Pulaski  Co.,  3  Mc- 
Cwrv,  450,  10  Fed.  894,  and  Gibney  v.  Crawford,  61  Ark.  40,  9  S.  W. 
^^^)  holding  failure  to  post  notice  calling  in  county  warrants  renders 
Wiceedings  void;  In  re  Pensacola  Lumber  Co.,  8  Ben.  172,  Fed.  Cas. 
^^^59,  holding  order  dissolving  corporation  without  previous  order  to 
show  cause  is  void;  Swift  v.  Meyers,  13  Sawy.  592,  37  Fed.  43,  holding 
decree  foreclosing  lien  void  where  return  did  not  show  compliance  with 
statute;  Hatch  v.  Ferguson,  57  Fed.  970,  holding  judgment  against 
minor  void  if  parent  not  served  also ;  Foster  v.  Givens,  67  Fed.  691,  692, 
14  C.  C.  A.  625,  holding  recital  of  service  on  record  is  sufficient  on  col- 
lateral attack ;  Gregory  v.  Bartlett,  55  Ark.  34,  36,  17  S.  W.  345,  hold- 
ing failure  to  enter  warning  order  in  record  renders  judgment  in  tax 
suit  void;  OTlear  v.  Lazarus,  8  Colo.  609,  9  Pac.  621,  and  Park  v.  Higbee, 
6  Utah,  416,  24  Pac.  525,  holding  order  failing  to  direct  mailing  of  copy 
insufficient;  Brenner  v.  Quick,  88  Ind.  551,  and  Palmer  v.  McMaster,  8 
Mont.  192,  194,  195,  19  Pac.  587,  588,  holding  service  ineffectual  where  - 
affidavit  failed  to  set  forth  cause  of  action ;  Vizzard  v.  Taylor,  97  Ind. . 
H  holding  void,  notice  of  assessment  not  containing  owner's  name; 
Hardester  V.  Sharretts,  84  Md.  150,  34  Atl.  1122,  holding  notice  to  un- 
known heirs  ineffectual  if  ancestor  misnamed;  Gould  v.  Jacobson,  58 
Mich.  293,  25  N.  W.  197,  holding  mere  recital  of  due  publication  in  re- 
*nra  cannot  cure  want  of  it;  Godfrey  v.  Valentine,  39  Minn.  337,  12 
-^  St  Eep.  658,  40  N.  W.  164,  holding  publication  ''once  a  week"  not 
shown  by  proof  of  publication  ''for  six  weeks";  Fore  v.  Hoke,  48  Mo. 
^Pp.  260,  holding  order  in  condemnation  proceedings  insufficient  where 
^ount  of  land  not  specified ;  Coffin  v.  Bell,  22  Nevs  183,  58  Am.  St.  Rep. 
^^1  37  Pac.  241,  holding  publication  without  order  of  court  is  ineffec- 
J^ve;  Odell  v.  Campbell,  9  Or.  304,  holding  failure  to  aver  date  of  order 
^  ^atal ;  Colburn  v.  Barrett,  21  Or.  30,  26  Pac.  1009,  holding  affidavit  de- 
*^tive  in  not  showing  property  in  State ;  Stewart  v.  Anderson,  70  Tex. 
^^>  8   S.  W.  297,  holding  burden  is  on  party  relying  on  judgment  to 
*"®^  jurisdiction;  Mosby  v.  Gisbom,  17  Utah,  280,  54  Pac.  127,  holding 
^fier  appointing  guardian  void  where  nptice  not  given  to  interested  par- 
^^ '  Abraham  v.  Cheeney,  1  Wash.  Ter.  504,  holding  defendant  must  be 
«»ly  cited  to  appear ;  Beaupre  v.  Brigham,  79  Wis.  441,  48  N.  W.  597, 
olding'   notice  must  be  mailed  as  directed  by  statute;  Noble  v.  Union 
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River  Logging  R.  R.  Co.,  147  U.  S.  173,  37  L.  Ed.  126»  13  Sup.  Ct.  273, 
and  Woolridge  v.  McKenna,  8  Fed.  656,  Caldwell  v.  Armour,  1  Penne. 
(Del.)  551,  43  Ail.  519,  Mastin  v.  Gray,  19  Kan.  463,  27  Am.  Rep.  153» 
and  dissenting  opinion  in  Leonard  v.  Sparks,  63  Mo.  App.  607,  and  In  re 
Rosser,  101  Fed.  568,  41  C.  C.  A.  497,  all  arguendo. 

Distinguished  in  McHatton  v.  Rhodes,  143  Cal.  280,  101  Am.  St.  Rep. 
125,  76  Pac.  1038,  presumption  is  in  favor  of  jurisdiction  of  court  of 
general  jurisdiction  to  render  judgment  where  service  had  by  publica- 
tion; Applegate  v.  Lexington  etc.  Min.  Co.,  117  U.  S.  271,  29  L.  Ed.  897, 
6  Sup.  Ct.  749,  and  Amy  v.  Amy,  12  Utah,  319,  321,  326,  42  Pac.  1124, 
both  holding  recital  of  publication  raises  presumption  that  it  was  reg- 
ular; 

Service  of  process   constituting  due  process   of  law.    Note,   50 
L.  R.  A.  578. 

Facts  necessary  to  ez^cise  of  special  Jurisdiction  must  appear  upon 
record. 

Approved  in  Ex  parte  Lange,  197  Fed.  771,  holding  rule  applied  to 
jurisdiction  of  courts  in  naturalizing  aliens ;  Indiana  etc.  Lumber  &  Mfg. 
Co.  V.  Brinkley,  164  Fed.  968,  91  C.  C.  A.  91,  holding  void  on  collateral 
attack  judgment  rendered  on  publication  against  heirs  of  deceased  with- 
out naming  them  in  complaint;  Cohen  v.  Portland  Lodge  No.  142 
B.  P.  0.  E.,  152  Fed.  360,  81  C.  C.  A.  483,  upholding  service  by  publica- 
tion on  nonresident  minor,  under  Oregon  laws;  dissenting  opinion  in 
Clay  V.  Bilby,  72  Ark.  115,  78  S.  W.  754,  majority  holding  iuvproceed- 
ings  for  sale  of  land  under  overdue*  tax  act  of  1881,  affidavit  of  publica- 
tion of  warning  order  not  insufficient  on  collateral  attack  for  failure  of 
affiant  to  state  that  he  was  publisher  of  paper,  that  it  was  published  in 
county,  and  that  it  had  bona  fide  circulation  therein  for  one  month  prior 
to  first  publication;  dissenting  opinion  in  Indiana  Trust  Co.  v.  Byram, 
36  Ind.  App.  25,  72  N.  E.  677,  majority  holding  that  where  decedent  had 
been  claimant's  agent  to  make  investments  and  take  notes,  and  on  de- 
cedent's death  note  found  payable  to  claimant  with  indorsements  of 
payments  on  it,  and  claimant  had  no  knowledge  of  it,  presumptipn  that 
decedent  held  note  as  agent;  State  v.  Simpson,  91  Me.  81,  39  Atl.  287, 
holding  records  of  court  of  limited  jurisdiction  are  not  prima  facie  evi- 
dence of  former  conviction. 

Distinguished  in  Johnson  y.  Hunter,  127  Fed.  226,  holding  under  Acts 
Ark.  1895,  p.  88,  No.  71,  providing  for  sale  of  land  for  nonpayment  of 
levee  taxes  by  means  of  proceeding  in  Superior  Court  of  Record  to  fore- 
close lien,  authorizing  defendant  to  file  answer  and  have  hearing  as  in 
ordinary  equity  cases,  decree  foreclosing  lien  not  collaterally  attackable 
on  .ground  that  record  did  not  show  all  jurisdictional  facts;  Cobe  v. 
Guyer,  237  111.  520,  86  N.  E.  1072,  holding  presumptions. attaching  to 
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judgment  of  eourt  of  general  jorisdiction  attached  to  judgment  in  re- 
eeivership  proceeding  under  homestead  and  loan  association  act;  City 
of  Rockland  v.  Inhabitants  of  Hurricane  Isle,  106  Me.  173,  76  Atl.  287, 
record  of  naturalization  proceeding  held  sufficient;  Taylor  v.  Hunting- 
ton, 34  Wash.  458,  75  Pac.  1105,  judgment  of  court  of  general  jurisdic- 
tion foreclosing  tax  lien  cannot  be  vacated  on  ground  that  affidavit  for 
publication  of  notice  was  defective  and  it  did  not  appear  that  holder 
of  delinquency  certificate  had  paid  accrued  taxes. 

Judgment  without  Jurisdiction  is*  unavailing  for  any  purpose. 
Approved  in  Reinach  v.  Atlantic  etc.  R.  Co.,  58  Fed.  43,  holding  de- 
cree of  foreclosure  void;  Gray  v.  Larrimore,  4  Sawy.  563,  Fed.  Cas. 
5721,  holding  decree  of  dissolution  void  as  against  nonresident  partner; 
Jewett  V.  Iowa  Land  Co.,  64  Minn.  537,  58  Am.  St.  Rep.  560,  67  N.  W. 
641,  holding  void  judgment  cannot  be  validated  by  summoning  defend- 
ant to  show  cause  why  it  should  not  be  enforced;  Troyer  v.  Wood,  96 
Mo.  480,  9  Am.  St.  Rep.  368,  10  S.  W.  43,  holding  vmd  judgment  recov- 
ered on  process  directed  to  person  by  wrong  name;  In  re  Christiansen, 
17  Utah,  423,  70  Am.  St  Rep.  801,  41  L.  R.  A.  508,  53  Pac.  .1006,  hold- 
ing  divorce  decree  void  where  court  had  no  jurisdiction;  Dorr  v.  Rohr, 
82  Va.  363,  8  Am.  St.  Rep.  109,  holding  order  of  publication  executed 
in  Virginia  during  war  inoperative  against  resident  of  New  York; 
Staunton  Perpetual  etc.  Co.  v.  Haden,  92  Va.  207,  23  S.  E.  287,  holding 
no  act  of  ratification  can  validate  judgment  not  based  on  service;  In  re 
MeKibben,  12  N.  B.  R.  101, 16  Fed.  Cas.  211,  arguendo. 

Collateral  attack  on  judgments.    Note,  6  Am.  St.  Rep.  464. 

Plalntur  or  taJs  attorney  purchasing  property  unAer  judgment  of 
Callfoznia  court  ia  bound  to  restore  it  to  defendant  upon  reversal  of 
Judgment. 

Approved  in  Dodson  v.  Butler,  101  Ark.  420,  Ann.  0a3.  1918E,  1001, 
89  L.  R.  A.  (N.  S.)  1100,  142  S.  W.  505,  holding  where  money  was  re- 
ceived under  judgment  subsequently  reversed,  court  could  order  it  repaid 
when  in  possession  of  creditor;  Johnson  v«  McKinnon,  54  Fla.  232,  127 
Am.  St.  Rep.  186,  14  Ann.  Oaa.  180,  18  L.  R.  A.  (N.  S.)  874,  45  South. 
27,  applying  rule  to  purchase  by  plaintiff's  attorney;  Ritchie  v.  Carter, 
89  Mo.  App.  293,  applying  rule  when  judgment  was  reversed  after  it 
was  paid;  Stewart  v.  Tennant,  52  W.  Va.  580,  44  S.  E.  229,  holding 
party  to  suit,  moving  sale  therein  of  infant's  realty  and  purchasing  same 
under  decree  made,  is  not  protected  by  Code  1899,  c.  132,  §  8,  and  on 
reversal  title  falls;  Ammons  v.  Ammons,  50  W.  Va.  401,  40  S.  £.  495, 
api^ying  rule  to  sale  of  property  devised  to  infants  in  remainder ;  Robin- 
son v.  Alabama  etc.  Mfg.  Co.,  67  Fed.  193,  McDonald  v.  Mobile  Life  Ins. 
Co.,  65  Ala.  362,  and  Wickes  v.  Odom,  74  Tex.  212,  15  Am.  St.  Rep. 
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831,  12  S.  W.  36,  applying  rale  to  property  purchased  at  foreclosure; 
Johnson  v.  Dooly,  72  Ga.  300,  Mullin  v.  Atherton,  61  N.  H.  22,  Sii^ly  v. 
Warren,  18  Wash.  441,  63  Am.  St.  Jtep.  901,  51  Pac.  1068,  and  Dunfee 
V.  Childs,  45  W.  Va.  165,  30  S.  E.  106,  applying  rule  to  property  pur- 
chased at  execution;  Marks  v.  Cowles,  61  Allt.  303,  holding  plaintiff's 
assignee  obtains  no  rights  as  bona  fide  purchaser;  Blythe  v.  Hinckley, 
84  Fed.  254,  arguendo. 

Limited  in  Martin  v.  Victor  M.  ft  M.  Co.,  19  Nev.  198,  9  Pac.  336, 
holding  mere  modification  of  judpnent  will  not  warrant  decree  of 
restitution. 

Distinguished  in  Childers  v.  Londin,  51  W.  Va.  568,  42  S.  E.  641, 
holding  where  in  partition  suit  land  is  sold  without  ascertainment  of 
interests  of  parties  and  is  purchased  by  cotenant  who  never  appeared 
in  cause  and  sale  is  confirmed,  title  is  protected  by  Code  1899,  c.  132, 
§  8,  notwithstanding  error  in  decree  of  sale. 

Bona  fide  purdiaBn  of  iiropwir  at  jwUeial  gale  Is  not  boand  to  re- 
store-property  upon  reyexsal  <tf  judgment. 

Approved  in  Perkins  v.  Pfalzgraff,  60  W.  Va.  137,  53  S.  E.  919,  fol- 
lowing rule;  The  John  Twohy,  Jr.,  189  Fed.  969,  applying  rule  to  sale 
of  vessel  in  admiralty  proceeding  in  rem;  Thompson  v.  Reasoner,  122 
Ind.  458,  461,  7  L.  R.  A.  497,  498,  24  N.  E.  225,  holding  rights  of  third 
parties  acquired  on  faith  of  decree  respecting  right  of  drainage  eltnnot 
l>e  affected  by  reversal. 

Restitution  of  property  upon  reversal  of  judgment.  Note,  28  Am. 
Dec  372. 

Restoration  on  reversal  of  judgment.    Note,  76  Am.  Dec.  467. 

Reversal  of  judgments.    Note,  96  Am.  St.  R^.  140. 

Effect  of  reversal  of  judgment  authorizing  sale,  on  title  tq  land 
purchased  at  judicial  sale  by  attorney  of  party  to  proceeding. 
Note,  14  Ann.  Gas.  186. 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.  Note,  21  L.  R.  A. 
52. 

Judgment  obtained  without  service  of  process  on  defendant  Is  void. 

Approved  in  McClatchy  v.  Superior  Court,  119  Cal.  421,  89  L.  R,  A. 

694,  51  Pac.  699,  holding  order  committing  for  contempt  vfithout  hear< 

ing  void;  Hovey  v.  Elliott,  167  U.  S.  418,  42  L.  Bd.  221,  17  Sup.  Ct. 

844,  arguendo. 

Miscellaneous.  Cited  in  dissenting  opinion  in  First  Nat.  Bank  v.  City 
Council  of  Estherville,  160  Iowa,  106,  129  N.  W.  479,  construing  statutes 
relating  to  taxation  of  stock  of  national  banks;  McKay  v.  Ross,  40 
Mich.  551,  application  not  apparent. 
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18  WaU.  376-391,  21  li.  Ed.  868,  TIFFANT  T.  BOATBCAN^  8AVIKM  IN- 
8TITUTI0N. 

Provisloii  in  bank  charter  f orbiddJnir  it  to  take  Interest  in  excese  of 
certain  rate  avoids  contracts  made  in  violation  thereof. 

Approved  in  Kilbreth  v.  Bates,  38  Ohio  St.  196,  following  rule;  Penn 
v.  Bomman,  102  111.  535,  holding  loan  to  directors  in  contravention 
of  charter  void;  Crocker  v.  National  Bank,  4  Dill.  361,  Fed.  Cas.  3397, 
ai^nendo. 

Criticised  in  Lewis  v.  Clarendon,  5  Dill.  339,  Fed.  Cas.  8320,  holding 
contract  of  corporation  in  excess  of  legal  rate  is  void  only  as  to  excess ; 
dissenting  opinion  in  First  Nat.  Bank  v.  Henry,  159  Ala.  398,  49  South. 
108,  majority  holding  national  bank  bound*  to  account  to  depositor  for 
money  though  it  made  ultra  vires  agreement  with  him  to  pay  it  to  third 
person  on  deposit  of  collaterals  for  his  benefit|  when  it  paid  money  with- 
out taking  collaterals. 

If  contract  be  ezecatory,  eanlt^  wiU  relieve  borrower  only  on  con- 
dition that  he  pay  lender  the  principal  with  legal  interest 

Approved  in  Holden  Land  &  L.  Co.  v.  Interstate  Trading  Co.,  233 
U.  S.  541,  58  L.  Ed.  1086,  34  Sup.  Ct.  661,  refusing  to  review  judgment 
of  State  court  that  party  seeking  to  redeem  lands  could  do  so  on  equi- 
table condition  that  he  pay  debt,  as  resting  on  non-Federal  ground ;  In  re 
Hoole,  3  Fed.  501,  holding  pajrments  in  excess  of  legal  rate  should  be 
Jtpplied  to  liquidation  of  principal ;  Pickett  v.  Merchants'  Nat.  Bank,  32 
Ark.  364,  370,  and  Anthony  v.  Lawson,  34  Ark.  630,  holding  person 
seeking  relief  from  judgment  on  ground  of  usury  must  pay  what  is 
legally  due  from  him;  dissenting  opinion  in  Missouri  etc.  Trust  Co.  v. 
Kmmseig,  77  Fed.  43,  23  C.  C.  A.  1,  majority  applying  contrary  rule  in 
force  in  Minnesota;  Yardley  v.  New  York  Guaranty  etc.  Co.,  1  Flipp. 
558,  Fed.  Cas.  18,125,  and  Manhattan  Trust  Co.  v.  Sioux  City  etc.  R. 
Co.,  65  Fed.  568,  both  aiguendo. 

Distinguished  in  Missouri  etc.  Trust  Co.  v.  Krumseig,  172  U.  S.  357, 
43  L.  Ed.  476,  19  Sup.  Ct.  182,  following  contrary  rule  in  force  in 
Minnesota. 

Usory.    Note,  56  Am.  Dec.  399. 

If  nsorious  contract  be  executed,  equity  will  not  assist  borrower  to 
recover  more  than  the  excess  he  has  paid  above  legal  interest. 

Approved  in  Wright  v.  First  Nat.  Bank,  8  Biss.  245,  Fed.  Cas.  18,078, 
asserting  assignee's  right  to  recover  usurious  interest. 

IMscount  of  accommodation  paper  at  greater  rate  of  Interest  than 
law  allows  is  nsnrloas  and  not  defensible  as  purchase, 
vni— 1» 
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Approved  in  In  re  Clifford,  136  Fed.  477,  under  Comp.  Stats.  1901, 
p.  3449,  recording  of  mortgage  given  for  present  consideration  prior  to 
commencement  of  bankraptcy  proceedings  is  sufficient;  Crim  v.  Wood- 
ford, 136  Fed.  41,  68  C.  C.  A.  684,  liens  given  by  insolvent  within  four 
months  prior  to  bankruptcy  to  secure  present  loans,  valid  under  State 
laws,  are  not  preferences,  though  lender  knew  borrower  had  overdraft; 
In  re  Pease,  129  Fed.  448,  where  trust  company,  through  its  attorney, 
who  also  represented  other  creditors,  made  loan  to  insolvent  merchant 
secured  by  mortgage  on  goods,  with  which  certain  creditors,  including 
clients,  paid  in  full,  and  company  sold  out  stock  on  next  day  under 
mortgage,  mortgage  was  illegal  preference. 

Sale  of  note  at  discount  as  usury.    Note,  8  Am.  Dec.  224. 

Purchase  of  paper  at  discount  as  usury.    Note,  43  L.  R.  A.  (K.  S.) 
220,  221. 

Bona  fide  transfer  of  iiroperty  to  secure  present  loaa  Is  not  repug- 
nant to  bankrupt  act^  altbough  lender  had  reason  to  believe  borrower 
was  In  fact  Insolrent  at  time. 

Approved  in  Walters  v.  Zimmerman,  208  Fed.  67,  security  for  loan  to 
insolvent  held  taken  with  knowledge  that  it  was  intended  as  preference ; 
In  re  Watson,  201  Fed.  968,  holding  withholding  from  record  till  within 
four  months  of  bankruptcy,  of  mortgage  to  secure  piece  of  property 
purchased  without  agreement  therefor  by  bankrupt  did  not  invalidate 
it  as  against  trustee;  In  re  Soudan  Mfg.  Co.,  113  Fed.  809,  51  C.  C.  A. 
476,  upholding  mortgage  made  by  one  in  good  faith  acting  through 
agent  on  representations  of  president  of  company,  where  company  was 
going  concern,  though  it  was  insolvent  and  went  into  bankruptcy  within 
four  months;  City  Nat.  Bank  v.  Bruce,  109  Fed.  71,  48  C.  C.  A.  236, 
holding  mortgage  given  within  four  months  of  bankruptcy,  partly  for 
present  consideration  and  partly  in  renewal  of  old  debt  previously 
secured  by  void  mortgage,  is  valid  lien  for  new  consideration  only; 
Booth  V.  Atlanta  Clearing  House  Assn.,  132  Ga.  104,  63  S.  £.  908,  hold- 
ing deposit  of  collateral  with  insolvent  clearing-house  association  and 
issuance  of  certificates  thereon  was  not  voidable  preference  J  Clark  v. 
Iselin,  21  Wall.  369,  378,  22  L.  Ed.  571,  674,  holding  exchange  of  securi- 
ties valid;  Bumhisel  v.  Firman,  22  Wall.  178,  22  L.  Ed.  769,  holding 
renewal  of  old  security  is  not  repugnant  to  act;  Piatt  v.  Stewart,  13 
Blatchf.  493,  500,  Fed.  Cas.  11,220,  holding  valid  mortgage  given  to 
secure  accruing  rent ;  Piper  v.  Baldy,  19  Fed.  Cas.  717,  10  N.  B.  R.  519, 
refusing  to  set  aside  judgment  on  previously  executed  judgment  notes; 
In  re  Reynolds,  20  Fed.  Cas.  616,  16  N.  B.  R.  158,  holding  valid  assign- 
ment of  bond  for  title;  Douglass  v.  Vogeler,  6  Fed.  55,  and  Clark  v. 
Hezekiah,  24  Fed.  667,  holding  mortgage  securing  present  loan  valid. 
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although  unrecorded;  In  re  Little  River  Lumber  Co.,  92  Fed.  589,  hold- 
ing assignment  of  policies  to  secure  future  advances  valid;  HutchiASon 
V.  Murchie,  74  Me.  189, 191,  holding  bill  of  sale  to  secure  advances  bind- 
ing on  assignee;  Bush  v.  Boutelle,  156  Mass.  170,  171,  82  Am.  St.  Bep. 
444,  445,  30  N.  E.  608,  and  Paulding  v.  Chrome  Steel  Co.,  94  N.  Y.  338, 
holding,  when  previous  contract  of  loan  has  stipulated  for  security, 
transfer  may  be  made  after  insolvency  in  fact;  Preston  v.  Russell,  71 
Vt.  151,  44  Atl.  116,  holding  valid  transfer  of  orders  to  secure  purchase 
price  of  previous  purchase  of  lumber;  Fox  v.  Gardner,  21  Wall.  480,  22 
It.  Ed.  687,  Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas.  6072,  and 
Corey  v.  Wadsworth,  99  Ala.  74,  42  Asl  St.  Bep.  33,  28  L.  B.  A.  620,  ll 
South.  351,  arguendo. 

Distinguished  in  In  re  Moody,  134  Fed.  633,  where  bankrupt  merchant 
sold  stock  to  firm  in  exchange  for  farm  taken  in  wife's  name  and  for 
further  consideration  of  pa3nnent  of  debt  due  to  bank,  of  which  partners 
were  officers,  transfer  was  illegal  preference ;  In  re  Pease,  129  Fed.  451, 
452,  where  trust  company,  through  its  attorney,  who  also  represented 
other  creditors,  made  loan  to  insolvent  merchant  secured  by  mortgagee 
on  goods,  with  which  certain  creditors,  including  clients,  paid  in  full, 
and  company  on  next  day  sold  stock  under  mortgage,  mortgage  was 
illegal  preference;  Alderdice  v.  State  Bank  of  Va.,  1  Hughes,  56,  Fed. 
Cas.  154,  where  intention  of  debtor  was  fraudulent. 

AdTsacea  may  be  made  in  good  faitb  to  debtor  to  carry  on  his  bosi- 
neflSy  regardless  of  his  financial  condition,  and  leader  may  lawfully  take 
securities  for  repasrment. 

Approved  in  Sieg  v.  Greene,  225  Fed.  960,  holding  where  loan  to  in- 
solvent partnership  was  to  be  repaid  in  manufactures  of  partnership  and 
creditor  received  goods  within  four  months  of  bankruptcy,  no  voidable 
preference  was  given;  In  re  Soforenko,  210  Fed.  563,  564,  holding  void- 
able  preferential  payment  by  insolvent,  not  intending  to  continue  in 
business,  to  provide  for  payment  of  certain  creditors  at  expense  of 
others;  Debus  v.  Tates,  193  Fed.  430,  holding  deed  made  within  four 
months  of  bankruptcy  in  pursuance  of  contract  made  a  year  earlier  with 
purchaser,  who  had  paid  price,  was  not  voidable  preference ;  In  re  Cobb, 
96  Fed.  826,  holding  person  advancing  money  entitled  to  payment  in 
full;  Casey  Soci^t6  de  Credit  Mobilier,  2  Woods,  82,  Fed.  Cas.  2496, 
holding  pledge  of  assets  of  bank  to  secure  such  advances  is  valid ;  Clark 
V.  Sawyer,  151  Mass.  65,  23  N.  E.  726,  holding  assignee  is  entitled  to 
advances  made  for  debtor  before  assignment. 

Miscellaneous.  Cited  in  In  re  Stern,  144  Fed.  958,  76  C.  C.  A.  10,  de- 
fense of  usury  is  available  to  debtor's  trustee  in  bankruptcy;  In  re  Kel- 
loggy  12^  ^^'  335,  57  C.  C.  A.  547,  holding  defense  of  usury  available 
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to  bankruptcy  trustee  against  bankrupt's  mortgage,  though  bankrupt 
within  four  months  conveyed  property  subject  to  mortgage  and  grantee 
conveyed  it  to  trustee ;  Lasater  v.  National  Bank,  96  Tex.  348,  72  S.  W. 
1058,  holding  cause  of  action  for  recovery  of  penalty  for  receiving  usuri- 
ous interest  on  bankruptcy  of  owner  of  cause  of  action  passes  to  trustee 
in  bankruptcy;  In  re  Smith,  22  Fed.  Cas.  406,  15  N.  B.  R.  459,  to  point 
that  assignee  succeeds  only  to  rights  of  debtor. 

18  WalL  381-409,  21  I..  Sd.  888,  TRABK  ▼.  MAOUIEB. 

ZSxemption  in  corporate  cbarter  caimiit  be  repealed  by  sabsegnent 
legislature. 

Approved  in  State  v.  Western  etc.  R.  R.  Co.,  66  Qa.  567,  holding  rate 
fixed  by  charter  cannot  be  altered;  dissenting  opinion  in  State  v.  Mor- 
gan, 28  La.  Ann.  493,  to  point  that  exemption  from  taxation  is  fran- 
chise property. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  18  Ann.  Qas.  682,  688. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  K  B.  A.  47,  50,  95,  99,  102,  lOS. 

Tenn  "stock  of  the  compaajT  imports  capital  tto<^,  the  subscribed 
fund  which,  the  ^on^iaDy  hold%  as  distinguished  from  sepaiate  interests 
of  individusls. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Loftin,  30  Ark.  706,  construing 
charter  exemption. 

Sale  of  railroad  property  and  appurtenaaoes  to  State  to  satisfy  statu- 
tory lien  for  money  loaned  operated  to  extinguish  Immnnlty  ftom  taxa- 
tion previously  granted. 

Approved  in  State  v.  Chicago  etc.  Ry.  Co.,  106  Minn.  301,  119  N.  W. 
213,  and  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S.  254,  51  L.  Ed. 
792,  27  Sup.  Ct.  469,  both  holding  contract  exempting  street  railway 
company  from  paving  obligation  did  not  pass  to  purchaser;  State  v. 
Great  Northern  Ry.  Co.,  106  Minn.  329,  333,  119  N.  W.  208,  210,  holding 
contract  exemptions. of  Minnesota  and  Pacific  railway  did  not  pass  to  its 
successors;  Schock  v.  Sweet,  45  Okl.  63,  145  Pac.  392,  holding  prop- 
erty of  Creek  freedmen,  formerly  exempt,  secured  by  virtue  of  statute 
which  did  not  exempt  lands  from  taxation,  was  subject  to  State  tax; 
Morgan  v.  Louisiana,  93  U.  S.  224,  23  L.  Ed.  862,  holding  on  resale  by 
State,  immunity  does  not  pass. 

Distinguished  in  Winona  etc.  R.  R.  Co.  v.  Deuel  Co.,  3  Dak.  23,  12 
N.  W.  568,  under  facts;  State  Board  of  Assessors  v.  Morris  etc.  R.  R. 
Co.,  49  N.  J.  L.  201,  203,  7  Atl.  829,  830,  where  act  authorizing  consoli- 
dation contemplated  transfer  of  privileges  and  immunities. 
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Act  providing  for  sale  of  corporate  property  witb  ''aU  rights,  priTl- 
leges  and  ImnmnltieB'*  Includes  exemption  from  taxation. 

Approved  in  Atlantic  etc.  R.  R.  Co.  v.  Allen,  15  Fla.  658,  following 
role;  State  v.  Nashville  etc.  Ry.  Co.,  12  Lea,  595,  applying  mle  where 
railroad  exempt  for  certain  period  from  taxation  was  sold  under  pro- 
ceedings by  State  to  enforce  statutory  lien. 

Missouri  legislature  could  not  provide  that  on  sale  of  defaulting  cor- 
poration's property,  its  Immnuity  fr<nn  taxation  should  pass  to  purchaser, 
Constitution  adopted  since  Incorporation  of  former  having  forbidden  new 
exemptions. 

Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  U.  S.  224,  54 
L.  Ed.  466,  30  Sup.  Ct.  344,  holding  where  State  became  owner  by  pur- 
chase of  entire  property  and  franchise  of  corporation,  it  could  only  con- 
vey same  under  terms  of  existing  Constitution  under  which  purchaser 
had  no  exemption  from  taxation;  Keith  v.  State  Funding  Board,  127 
Tenn.  465,  Ann.  Oas.  1914B,  1146, 155  S.  W.  146,  holding  void  under  pro- 
visions of  Constitution,  statute  exempting  bonds  issued  by  State;  Parm- 
ley  V.  St.  Louis  etc.  R.  R.  Co.,  3  Dill.  36,  Fed.  Cas.  10,768,  following 
mle;  Bailey  v.  Atlantic  etc.  R.  R.  Co.,  3  Dill.  23,  Fed.  Cas.  732,  arguendo. 

Distinguished  in  State  v.  Winona  etc.  R.  R.  Co.,  21  Minn;  318,  and 
East  Tennessee  etc.  R.  Co.  v.  Pickerd,  24  Fed.  620,  623,  under  statutes. 

Right  to  transfer  public  franchises.    Note,  35  Am.  St.  Rep.  400. 

Absolute  prohibition  of  new  immunities  ftom  taxation  in  Missouri 
Ck)nstitution  extended  to  renewals  of  exemptions  previously  granted. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Palmes,  109  U.  S.  254,  27 
L.  Ed.  926,  3  Sup.  Ct.  199,  following  rule ;  Lake  Drummond  Canal  Co.  v. 
Commonwealth,  103  Ya.  355,  49  S.  E.  512,  corporation  created  under 
Code  1887,  §  1234,  on  purchase  of  property  of  another  corporation  on 
foreclosure,  cannot  claim  tax  immunity  granted  to  original  corporation 
prior  to  Constitution. 

Application  to  board  of  directors  as  condition  of  stockholder's  right 
to  sue  on  behalf  of  corporation.    Note,  61  L.  R.  A.  (N.  8.)  100. 

Miscellaneous.  Cited  in  Chadwick  v.  Old  Colony  R.  R.,  171  Mass.  243, 
50  N.  £.  630. 

18  WaU.  409-418,  10  Am.  Bep.  768,  21  L.  Ed.  862,  l!IFFAKT  ▼.  BANK 
OF  MIB80T7BL 

Under  national  banking  act,  national  banks  may  charge  rate  of  in> 
toreet  allowed  to  natural  persona,  and  more,  if  State  banks  of  issue  are 
authorised  to  charge  higher  rate. 

Approved  in  Daggs  v.  Phoenix  Nat.  Bank,  177  U.  S.  555,  44  L.  Ed. 
884,  20  Sup.  Ct.  735,  holding  under  Ariz.  Stats.  §§  2161,  2162,  national 
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banks  not  limited  to  seven  x)er  cent  interest;  First  Nat.  Bank  y.  Duncani 
9  Fed.  Cas.  92,  First  Nat.  Bank  v.  Tinstman,  9  Fed.  Cas.  95,  Hinds  v. 
Marmolejo,  60  Cal.  232,  California  Nat.  Bank  v.  Ginty,  108  Cal.  162,  41 
Pac.  39,  Rockwell  v.  Bank  of  Longmont,  4  Colo.  App.  664,  36  Pac.  906, 
Guild  V.  First  Nat.  Bank,  4  S.  D.  673,  575,  67  N.  W.  501,  502,  and  Na- 
tional Bank  of  Jefferson  v.  Bruhn,  64  Tex.  577,  58  Am.  B^.  773,  all 
holding,  where  statute  prescribes  legal  rate,  but  allows  parties  to  agree 
on  any  rate,  national  bank  may  take  any  rate;  Markson  v.  First  Nat. 
Bank,  16  Fed.  Cas.  768,  Crocker  v.  National  Bank,  4  Dill.  360,  361,  Fed. 
Cas.  3397,  and  Alves  v.  Henderson  Nat.  Bank,  89  Ky.  130,  9  S.  W.  606, 
all  holding,  where  national  bank  reserves  illegal  rate,  it  forfeits  interest ; 
Hintermister  v.  First  Nat.  Bank,  64  N.  Y.  216,  La  Dow  v.  First  Nat. 
Bank,  5  Ohio  C.  C.  151*,  and  First  Nat.  Bank  v.  Gruber,  87  Pa.  St.  476, 
all  arguendo. 

Distinguished  in  National  Bank  v.  Johnson,  104  U.  S.  277,  26  L.  Ed. 
745,  holding  provision  inapplicable  to  discount. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
66  K  R.  A.  674. 

Btatnte  preecrlbing  penalty  for  taking  uBorloiu  interest  should  be 
strictly  construed. 

Approved  in  Keppel  v.  Tiffin  Sav.  Bank>  197  U.  S.  362,  49  L.  Ed.  792, 
25  Sup.  Ct.  443,  creditor  of  bankrupt  who  has  in  good  faith  received 
preference,  voidable  solely  because  given  within  four  months,  and  has 
retained  it  until  deprived  of  it  by  order  of  court,  may  prove  his  debt; 
In  re  Elletson  Co.,  193  Fed.  88,  holding  under  facts  assertion  of  prefer- 
ence by  bank  based  on  void  deeds  did  not  preclude  it  from  proving  debt 
in  bankruptcy  as  unsecured  claim;  Younts  v.  Southwestern  Tel.  &  Tel. 
Co.,  192  Fed.  207,  holding  statute  authorizing  cumulative  recoveries  for 
injuries,^ greatly  in  excess  of  actual  damage,  must  be  strictly  construed; 
In  re  Clark,  176  Fed.  963,  holding  reliance  on  preferential  mortgage  sub- 
sequently annulled  did  not  prevent  creditor  from  filing  claim  after  an- 
nulment, though  more  than  year  had  elapsed;  In  re  Worth,  130  Fed. 
930,  under  Iowa  Code  1897,  §  3041,  making  usurious  contracts  voidable 
only  to  extent  of  usurious  interest,  creditors  of  bankrupt  cannot  plead 
usury  against  claim  of  another  creditor;  The  Carrie  L.  Tyler,  106  Fed. 
427,  45  C.  C.  A.  405,  holding  Code  N.  C,  §  3519,  imposing  penalty  on 
unqualified  and  unlicensed  person  who  presumes  to  act  as  pilot,  creates 
no  lien  on  vessel,  and  libel  in  reni  cannot  be  maintained ;  State  v.  Flynn, 
157  Ind.  56,  60  N.  E.  685,  holding  penalty  imposed  on  officer  by  Act  of 
March  11, 1895,  §  132,  for  failure  to  report  or  pay  over  fees,  cannot  be 
recovered  from  sureties  on  official  bond,  as  it  is  in  nature  of  punishment ; 
United  States  v.  Kansas  Pac.  By.  Co.,  26  Fed.  Cas.  680,  Wright  v.  First 
Nat.  Bank,  8  Biss.  244,  Fed.  Cas.  18,078,  and  Pardee  v.  Iowa  State  Nat. 
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Bank,  106  Iowa,  351,  76  N.  W.  802,  all  following  rale;  Palatine  Ins.  Co. 
V.  Ewing,  92  Fed.  114,  34  G.  C.  A.  236,  arguendo. 

Miscellaneous.  Cited  in  Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank^ 
87  Fed.  147;  Barker  v.  Rochester  Nat.  Bank,  59  N.  H.  3IL 

18  wall.  414r-il7,  21  I..  Ed.  766^  ETJNSOlf  y.  DODGB. 

Not  cited. 

18  Waa  417-420,  21  I..  Sd.  904,  EX  PASTE  STATE  INS.  00. 

Juzifldiction  of  District  and  Oircnit  Oonrts  in  Alabama  prior  to 
ICarch  S,  1873,  discussed. 

Approved  in  St.  John  v.  Taintor,  220  T'ed.  458,  construing  provisions 
of  Judicial  Code  for  removal  of  suits  to  proper  District  Courts  of  United 
States;  Hubbard  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  176  Fed.  996,  998, 
holding  order  of  removal  by  judge  of  State  court  conferred  no  jurisdic- 
tion on  Federal  court. 

18  Waa  421-430,  21  L.  Ed.  864,  MTLTENBEBGEB  y.  OOOEB. 

Act  of  coUector  in  accepting  drafts  in  payment  of  tax,  and  diarging 
himself  with  amount  luui,  an  between  parties^  the  effect  of  payment,  and 
flzea  his  right  to  recover. 

Approved  in  Perley  v.  Muskegon  Co.^  32  Mich.  138,  20  Am*  Rep.  641, 
azguendo. 

Act  requiring  collector  to  receive  payment  In  coin  is  for  benefit  and 
protection  of  United  States  alone;  accordingly,  acceptor  of  drafts*  taken 
by  collector  for  reason  acceptable  to  government,  cannot  invoke  act  as 
defense  to  suit  thereon  by  collector. 

Approved  in  State  v.  Newton,  33  Ark.  282,  285,  ruling  similarly  in 
construing  State  statute  regulating  office  of  State  treasurer. 

Acceptors  of  drafts  on  funds  placed  in  their  hands  in  trust  for  drawee 
are  bound  to  pay  at  all  events,  and  cannot  object  to  original  consldera- 
tlon  of  drafts. 

Approved  in  Union  Nat.  Bank  v.  Lyons,  220  Mo.  563,  119  S.  W.  546, 
holding  bank  liable  for  money  received  and  used  by  it  on  void  note  exe- 
cuted by  cashier  without  authority;  Chapman  v.  County  of  Douglas,  107 
U.  S.  356,  27  I*.  Ed.  881,  2  Sup.  Ct.  69,  and  Patterson  Land  Co.  v.  Lynn, 
27  N.  D.  407, 147  N.  W.  259,  both  arguendo. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Underwood  v.  McVeigh, 
131  U.  S.  cxxiii  (Appx.)  21  K  Ed,  952^  as  instance  where  writ  of 
error  directed  to  State  court. 
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18  WalL  430-436,  21  L.  Ed.  777,  BBEKT  ▼.  ICABTLAKD. 

Notice  and  demand  are  not  neceisary  where  trustee  is  hlaiaelf  aft 
aotor  and  has  foil  knowledge  of  his  dnties. 

Approved  in  Ward  v.  State,  111  Md.  635,  75  Atl.  119,  holding  where 
receivers  knew  their  account  had  heen  stated  and  ratified,  service  of 
order  of  ratification  was  not  required  to  fix  rights  of  holder  of  allowed 
claim  to  recover  on  bond. 

is  Wall.  436-467,  21  L.  Sd.  779,  LU0A8  ▼.  BBOOK& 
Tenant  is  estopped  ttom  denying  his  landlord's  title. 
Approved  in  Chavez  v.  De  Bergere,  231  U.  S.  491,  58  L.  Ed.  830,  34 
Sup.  Ct.  144,  holding  in  ejectment,  defendant  acquiring  possession  as 
conditional  vendee  of  plaintifE  estopped  to  deny  his  title;  Piper  v. 
Cashell,  122  Fed.  616,  58  C.  C.  A.  396,  holding  tenant  in  possession  under 
lease  taking  second  lease  from  one  claiming  adversely  to  first  lessor  is 
estopped  to  deny  second  lessor's  title ;  Johnson  v.  Elder,  92  Ark.  36,  121 
S.  W.  1068,  holdii^  one  in  possession  could  agree  to  become  tenant  to 
another  and  thereby  estop  himself  to  dispute  such  other's  title ;  McFar- 
lane  v.  Kirby,  28  App.  D.  C.  395,  applying  rule  in  landlord  and  tenant 
proceeding  by  assignee  of  landlord;  Bullard  v.  Hudson,  125  Ga.  397,  54 
S.  E.  134,  where  possessor  of  premises  agrees  to  pay  party  rent  for  them, 
he  cannot  set  up  title  adverse  to  landlord,  even  after  expiration  of  term, 
without  first  surrendering  premises;  Hodges  v.  Waters,  124  Ga.  233, 
110  AnL  St.  Rep.  167, 1  L.  R.  A.  (N.  8.)  1181,  52  S.  E.  163,  where  tenant 
in  possession  agreed  to  pay  rent  to  another  than  his  landlord  for  given 
time,  no  promise  to  pay  rent  after  expiration  is  implied  though  he  re- 
main in  possession;  Johnson  v.  Thrower,  117  Ga.  1010,  44  S.  E.  848, 
holding  tenant  in  possession  under  claim  of  title  at  time  contract  of  rent 
made  cannot  claim  title  against  landlord;  Ikard  v.  Minter,  4  Ind.  Ter. 
216,  69  S.  W.  853,  holding  one  claiming  under  grantor  as  assignee  of 
lessee  could  not  dispute  grantor's  title ;  Lynch  v.  Ferryman,  29  Okl.  620, 
Ann.  Oaa.  1918A,  1065,  119  Pac.  231,  holding  where  owner  in  possession 
sold  property  and  leased  it  back  under  agreement  never  to  contest  right 
of  lessor,  he  was  estopped  to  defend  action  for  rent  by  assignee  of  lessor, 
on  ground  that  lessor  was  not  competent  to  take  title ;  Jennings  v.  Brown, 
20  Okl.  302,  94  Pac.  560,  holding  occupancy  under  parol  executory  con- 
tract of  purchase  not  adverse  to  vendor;  Hagar  v.  Wikoff,  2  Okl.  585, 
39  Pac.  282,  applying  rule  where  wife  rented  town-site  lot  and  husband 
resided  there  with  her;  dissenting  opinion  in  Illinois  Steel  Co.  v.  Budzisz, 
139  Wis.  311,  119  N.  W.  942,  majority  holding  under  statutes  as  to  ad- 
verse possession,  purchaser  from  tenant  without  notice  of  tenancy  who 
held  possession  ten  years  acquired  title  as  against  owner;  Sage  v.  Hat- 
versen,  72  Minn.  295,  75  N.  W.  229,  Killoren  v.  Murtaugh,  64  N.  H.  51, 
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6  Atl.  770,  Hagar  v.  Wikoff,  2  Okl.  585,  39  Pac.  282,  and  Voss  v.  King, 
33  W.  Va.  241,  10  S.  E.  403,  all  following  rule;  Alderaon  v.  Marshall, 

7  Mont.  297,  16  Pac.  679,  holding  person  entering  under  agreement  to 
purchase  cannot  dispute  title;  Carson  v.  Broady,  56  Neh.  651,  71.  Am. 
St.  Rep.  698,  77  N.  W.  81,  holding  tenant  remaining  in  possession  after 
expiration  of  lease  does  not  hold  adversely;  Jordan  v.  Katz,  89  Va.  630, 
16  S.  E.  867,  holding  rule  not  affected  hy  fact  that  tenant  in  possession 
under  contract  of  purchase  at  time  lease  given. 

Estoppel  of  a  tenant  to  deny  his  landlord's  title.    Note,  89  Am.  St. 
Sep.  106. 

Estoppel  hy  tenant  to  deny  landlord's  title  in  action  hy  landlord  to 
^  recover  possession  of  premises.   .Note,  Ann.  Oas.  1912D,  ^02. 

Estoppel  of  tenant  in  possession  prior  to  lease  to  deny  landlord's 
title.    Note,  4  Ann.  Oas.  109. 

Tenant  in  possession  becomes  tenant  of  reversioner  when  title  passes 
to  reversioner. 

Approved  in  Bliss  v.  Duncan,  44  App.  D.  C.  97,  holding  tenant  in 
possession  of  land  sold  on  foreclosure  hecame  tenant  of  purchaser  by 
operation  of  loan. 

Act  of  Congress  providing  that  witnesses  shall  not  he  disqualified  in 
Federal  courts  becaose  parties  to  suit  or  interested  in  issue,  does  not  give 
capacity  to  wife  to  testify  in  favor  of  her  husband. 

Approved  in  Haller  v.  Clark,  21  D.  C.  132,  following  rule ;  Talbott  v. 
United  States,  208  Fed.  145,  125  C.  C.  A.  360,  holding  wife  of  one  of 
several  defendants  heing  tried  together  could  not  be  called  as  witness 
against  them ;  McCartney  v.  Fletcher,  10  App.  D.  C.  595,  holding  widow 
could  not  be  required  by  bill  in  equity  to  disclose  all  circumstances 
attending  receipt  of  any  and  all  property  by  her  during  marriage ;  Hop- 
kins V.  Grimshaw,  165  U.  S.  349,  41  L.  Ed.  741,  17  Sup.  Ct.  404,  follow- 
ing  rule ;  McGill  v.  McGill,  19  Fla.  346,  State  v.  Workman,  15  S.  C.  546, 
and  Gee  v.  Scott,  48  Tex.  516,  26  Am.  Bep.  834,  construing  similar  State 
statutes;  Sauter  v.  Scrutchfield,  28  Mo.  App.  158,  arguendo. 

Distinguished  in  Lloyd  v.  Pennie,  50  Fed.  9,  under  statute. 

Bole  excluding  testimony  of  wife  is  not  based  upon  interest,  but 
upon  public  policy. 

Approved  in  In  re  Mayer,  97  Fed.  329,  holding  where  by  State  law 
wife  cannot  be  witness  against  husband,  she  cannot,  in  bankruptcy  pro- 
ceedings against  husband,  be  required  to  testify  concerning  sums  of 
money  alleged  to  have  been  placed  in  her  hands  by  husband;  Foertsch  v. 
CJermuiller,  9  App.  D.  C.  356,  holding  rule  not  abrogated  by  sections  876 
and  877,  Revised  Statutes,  of  District  of  Columbia;  Maget  v.  Maget,  85 
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Mo.  App.  9,  holding  in  divorce  proceedings  based  on  emel  treatment 
growing  out  of  marital  excesses  by  husband,  wife  is  competent  witness 
as  to  husband 's  treatment  in  that  regard ;  dissenting  opinion  in  Wolfson 
V.  United  States,  102  Fed.  147,  41  C.  C.  A.  422,  majority  holding  under 
20  Stat.  30,  one  of  two  defendants  jointly  indicted  and  tried  may,  at 
his  own  request,  be  examined  as  witness  by  government;  dissenting 
opinion  in  Ex  parte  Beville,  58  Fla.  194,  19  Ann.  Oaa.  48,  27  L.  R.  A. 
(N.  S.)  273,  50  South.  693,  majority  holding  wife  may  be  compelled  to 
testify  against  husband  in  matters  not  involving  marital  confidence; 
Rice  V.  Martin,  7  Sawy.  340,  8  Fed.  478,  construing  same  act;  United 
States  V.  Jones,  32  Fed.  570,  in  prosecution  for  presenting  false  claim 
on  government;  United  States  v.  Crow  Dog,  3  Dak.  115,  14  N.  W.  439, 
and  Turpin  v.  State,  55  Md.  477,  holding  wife  incompetent  to  testify 
for  husband  in  prosecution  for  murder;  Mercer  v.  State,  40  Fla.  228, 
24  South.  157,  holding  letters  from  husband  to  wife  inadmissible  in 
suit  against  husband;  Mathews  v.  Sheldon,  53  Ala.  138,  Haworth  v. 
Norris,  28  Fla.  777, 10  South.  21,  and  in  re  Holt,  56  Minn.  36,  45  Am.  St. 
R^.  436,  22  Ii.  R.  A.  488,  57  N.  W.  219,  all  aiguendo. 

Privileged  communications  between  husband  and  wife.  Note,  29 
Am.  St.  R^.  416. 

Federal  court  will  be  guided  by  rules  of  evidence  In  use  in  State  where 
it  Bits. 

Approved  in  Qravelle  v.  Minneapolis  etc  Ry.  Co.,  3  McCrary,  386,  16 
Fed.  436,  holding  depositions  admissible  in  State  courts  must  be  re- 
ceived in  Federal. 

Questions  of  State  law  as  to  which  State  courts'  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  449. 

Immaterial  eividence  tending  to  divert  attention  of  jury  ttcm  real 
issue  should  be  excluded. 

Approved  in  Neudecker  v.  Kohlberg,  81  N.  Y.  305,  granting  new  trial 
where  such  evidence  admitted. 

Erroneous  exclusion  of  cumulatlTe  evidence  is  not  ground  for  new 
trial  if  party  offering  it  has  not  been  Injured  thereby. 

Approved  in  Reeves  v.  Low,  8  App.  D.  C.  117,  following  rule;  Nichols 
V.  Camden  Interstate  Ry.  Co.,  62  W.  Va,  413,  59  S.  E.  970,  upholding 
judgment  where  error  in  admitting  evidence  not  prejudicial;  United 
States  V.  Shapleigh,  54  Fed.  137,  4  C.  C.  A.  237,  and  Sipes  v.  Seymour, 
76  Fed.  118,  22  C.  C.  A.  90,  both  following  rule ;  Lancaster  v.  Collins,  115 
U.  S.  227,  29  L.  Ed.  375,  6  Sup.  Ct.  35,  holding  admission  of  harmless 
evidence  not  ground  for  reversal. 
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Prayer  wliich  overlooks  fact  of  wbich  tliere  is  evidence,  or  which 
mwimes  aa  fact  that  of  which  there  ia  no  evidence,  must  be  refused. 

Approved  in  Behr  v.  Connecticut  Mut.  life  Ins.  Co.,  2  FUpp.  698,  4 
Fed.  362,  snstaining  refusal  to  give  instruction,  which,  in  construing 
certain  words^  overlooked  opposing  parties'  evidence. 

Objections  to  instractions  must  be  specific.  Simple  averment  that 
court  erred  in  charging  of  its  own  motion  in  lieu  of  giving  inetmctionB 
prayed  is  insnlficieixt. 

Approved  in  Van  Stone  v.  Stillwell  etc.  Mfg.  Co.,  142  U.  S.  135,  85 
L.  Ed.  964,  12  Sup.  Ct.  183,  refusing  to  consider  general  exception  to 
chai^;  State  v.  Donnelly,  9  Mo.  App.  531,  holding,  if  instruction  in- 
complete in  any  particular,  court  may  reject  it  entirely ;  Marshall  v.  Bur- 
tis,  172  U.  S.  634,  48  L.  Ed.  580,  19  Sup.  Ct.  291,  Swift  v.  Mulkey,  17 
Or.  639,  21  Pac.  873,  and  Haugh  v.  Tacoma,  12  Wash.  388,  41  Pac.  173, 
affirming  judgments  where  errors  not  specified. 

Distinguished  in  Rhea  v.  United  States,  6  Okl.  257,  50  Pac.  994,  up- 
holding sufficiency  of  exception  to  separate  instructions  where  record 
shows  that  to  giving  of  each  and  every  and  all  of  said  instructions  de- 
fendant excepted  separately  at  the  time. 

Acceptance  by  wife  of  offer  of  leftse  made  by  rdative  inures  to  bene- 
fit of  husband  in  abeence  of  words  showing  contrary  intent. 

Approved  in  Hagar  v.  Wikoff,  2  Okl.  586,  39  Pac.  283,  applying  rule 
where  wife  rented  town  site  lot  and  husband  resided  there  with  her; 
Hagar  v.  Wikoff,  2  Okl.  586,  39  Pac.  283,  holding,  if  husband  takes  pos- 
session under  lease  to  wife  he  is  tenant,  unless  he  repudiates  lease. 

Acceptance  of  lease  by  one  in  possession.    Note,  18  Am.  Dec.  69, 

Incorporating  into  will  by  reference  an  unattested  or  imx)erf ectly 
attested  paper.    Note,  25  E.  B.  0.  465. 

Miscellaneous.    Cited  in  Mays  v.  Fritton,  20  Wall.  418,  22  L.  Ed.  890. 


18  Wan.  457-^71,  21  !■.  Bd.  897,  THOICPSON  v. 

Constitatiottal  and  statutory  provisions  regarding  faith  and  credit 
due  Judgments  of  sister  States  do  not  prevent  inquirr  into  jurisdiction 
of  court  rendering  Judgment  relied  upon. 

Approved  in  Frank  v.  Wolf,  17  Ga.  App.  468,  87  S.  E.  697,  follow- 
ing rule;  Brown  v.  Fletcher's  Estate,  210  U.  S.  88,  52  L.  Ed.  970,  28  Sup. 
Ct.  702,  holding  where  party  died  x)ending  suit  and  suit  was  revived 
against  administrator  with  will  annexed  appointed  in  State  in  which  suit 
was  pending,  judgment  bound  only  parties  within  jurisdiction,  and 
courts  of  another  State  were  not  required  to  give  effect  to  judgment  as 
against  executor;  Tilt  v.  Kelsey,  207  U.  S.  59,  52  L.  Ed.  102,  28  Sup.  Ct. 
1,  holding  New  York  courts  not  bound  by  adjudication  of  New  Jersey 
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eoarts  as  to  domicile  on  probate  of  will;  National  Exchange  Bank  v. 
Wiley,  196  U.  S.  269,  270,  49  L.  Ed.  190,  25  Sup.  Ct.  70,  judgment  taken 
under  warrant  of  attorney,  annexed  to  note  authorizing  confession  of 
judgment  in  favor  of  holder,  ii^  collaterally  attackable  in  suit  in  another 
State  on  ground  that  one  in  whose  favor  it  was  rendered  ^as  not  holder 
because  he  was  not  real  owner  of  note;  Andrews  v.  Andrews,  188  U.  S. 
34,  47  L.  Ed.  370,  23  Sup.  Ct.  24X,  holding  refusal  of  Massachusetts  court, 
under  Mass.  Pub.  Stats.,  c.  146,  §  41,  to  give  effect  to  divorce  decree  ren- 
dered in  Dakota  in  suit  by  resident  of  Massachusetts  who  acquires  domi- 
cile in  Dakota  for  divorce  purposes  only  does  not  violate  full  faith  and 
credit  clause ;  Thorman  v.  Frame,  176  U.  S.  366,  44  L.  Ed.  503,  20  Sup. 
Ct.  448,  holding  appointment  of  administrator  in  State  of  death  and 
when  there  is  personalty  of  estate  does  not  constitute  adjudication  that 
decedent  was  domiciled  there  at  time  of  death,  where  there  is  no  finding 
as  to  domicile ;  Parker  v.  Parker,  222  Fed.  191, 137  C.  C.  A.  626,  applying 
rule  to  divorce  decree;  Davis  v.  Davis,  174  Fed.  789,  98  C.  C.  A.  494, 
holding  in  suit  on  foreign  revived  judgment,  declaration  not  demurrable 
because  defendant  not  resident  of  State  in  which  judgment  was  revived 
where  nonresidence  did  not  appear  of  record;  Davis  v.  Davis^  164  Fed. 
283,  holding  on  demurrer  to  declaration  on  revived  judgment  of  another 
State,  judgment  of  revival  entered  on  scire  facias  after  nine  years,  when 
statute  limited  life  of  judgment  to  five  years,  was  void  for  lack  of  juris- 
diction; Lutz  V.  Roberts  Cotton  Oil  Co.,  3  Boyce  (Del.),  231,  82  Atl.  603, 
holding  void,  personal  judgment  against  nonresident  defendant  rendered 
in  attachment,  proceedings  without  personal  service;  Underwood  v. 
Underwood,  142  Ga.  442,  L.  B.  A.  1915B,  674,  83  S.  £.  209,  refusing  to 
enforce  judgment  of  another  State  for  alimony  as  rendered  without 
jurisdiction;  Irose  v.  Balla,  181  Ind.  496,  497,  104  N.  E.  854,  judgment 
of  another  State  rendered  on  warrant  of  attorney  held  void  in  action 
thereon;  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass. 
208,  40  K  R.  A.  (N.  8.)  814,  89  N.  E  214,  holding  one  of  several  joint 
tort-feasors  sued  by  person  injured  could  not  plead  in  bar  judgment  in 
favor  of  another  of  them  rendered  in  Federal  court  in  another  State; 
Worthington  v.  District  Court,  37  Nev.  232,  142  Pac.  237,  holding  where 
neither  party  was  bona  fide  resident  of  State,  appearance  of  nonresident 
defendant  did  not  give  court  jurisdiction  to  make  valid  divorce  decree; 
State  V.  Westmoreland,  76  S.  C.  148,  8  L.  R.  A.  (N.  8.)  842,  66  S.  E.  673, 
holding  divorce  decree  void  on  showing  plaintiff  not  citizen  of  State  of 
rendition ;  Ferry  v.  Miltimore  Car  Wheel  Co.,  71  Vt.  469,  46  Atl.  1036, 
holding  declaration  on  foreign  judgment  rendered  by  court  of  superior 
jurisdiction  need  not  allege  jurisdiction  of  court  rendering  judgment; 
Dormitzer  v.  German  Sav.  etc.  Soc,  23  Wash.  203,  62  Pac.  886,  declaring 
void  sister  State  divorce  decree  on  collateral  attack  in  action  in  which 
it  is  sought  to  give  it  effect,  where  all  facts  tended  to  show  its  procure- 
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ment  by  fraud ;  dissenting  opinion  in  Fanntleroy  y.  Lmn,  210  U.  S.  242, 
62  L.  Ed.  1044,  28  Sup.  Ct.  641,  majority  holding  judgment  entitled  to 
full  faith  and  credit  in  another  State  when  based  on  award  for  claim 
which  could  not  have  been  enforced  in  courts  of  that  State;  dissenting 
opinion  in  Overvy  v.  Gordon,  13  App.  D.  C.  422,  majority  holding  judg- 
ment of  State  court  determining  domicile  of  decedent  and  admitting  will 
to  probate  was  not  admissible  on  question  of  domicile  in  proceedings  to 
caveat  will ;  Simmons  v.  Saul,  138  U.  S.  448,  459,  34  L.  Ed.  1059»  1068, 
11  Sup.  Ct.  372,  376,  asserting  power  to  question  jurisdiction  of  probate 
court  to  grant  letters  of  administration ;  Reynolds  v.  Stockton,  140  U.  S. 
265,  85  Ji.  Ed.  467,  11  Sup.  Ct.  776,  holding  provision  does  not  exclude 
evidence  to  show  receiver's  lack  of  authority  to  hold  property ;  National 
Bank  of  Wilmington  &  Brandywine  v.  Furtick,  2  Marv.  (Del.)  61,  69  Am. 
St.  B^.  Ill,  42  Atl.  484,  holding  attachment  process  against  foreign  cor- 
poration void;  Wilbur  v.  Abbot,  60  N.  H.  52,  refusing  to  enforce  joint 
judg^nent  against  two  defendants,  only  one  of  whom  was  served;  Mc- 
Creery  v.  Davis,  44  S.  C.  211,  51  Am.  St.  Bep.  805,  28  L.  B.  A.  661,  22 
S.  E.  184,  holding  court  not  bound  to  recognize  foreign  decree  of  divorce 
if  divorces  not  allowed  in  such  State  on  any  ground ;  Frame  v.  Thormann, 
102  Wis.  670,  79  N.  W.  43,  holding  decree  pf  divorce  void;  Vilas  v. 
Plattsburgh  etc.  R.  R.  Co.,  123  N.  T.  455,  20  Am.  St.  Bep.  777,  9  L.  B.  A. 
849,  25  N.  E.  945,  Kingsborough  v.  Tousley,  56  Ohio  St.  457,  47  N.  E.  542, 
and  Chunn  v.  Gray,  51  Tex.  114,  all  holding  defendant  may  show  want  of 
service;  Hanley  v.  Donoghue,  116  U.  S.  4,  29  L.  Ed.  587,  6  Sup.  Ct.  244, 
Huntington  v.  Attrill,  146  U.  S.  685,  86  L.  Ed.  1134, 13  Sup.  Ct.  234,  Mer- 
ritt  V.  American  Steel-Barge  Co.,  75  Fed.  818,  21  C.  C.  A.  525,  and  Fisher 
V.  Fielding,  67  Conn.  105,  52  Am.  St.  Bep.  278,  82  L.  B.  A.  289,  34  Atl. 
715,  and  dissenting  opinion  in  Thomas  v.  Mojrisett,  76  Ga.  396,  397,  all 
ai^uendo. 

Distinguished  in  Chinn  v.  Foster-Milbum  Co.,  195  Fed.  161,  and  Fos- 
ter-Milbum  Co.  v.  Chinn,  202  Fed.  177,  122  C.  C.  A.  577,  both  holding 
rule  of  State  court  that  defendant  by  appealing  waived  objection  to 
jurisdiction  on  ground  of  lack  of  service  would  be  enforced  in  Federal 
court;  Keyser  v.  Lowell,  117  Fed.  404,  54  C.  C.  A:  574,  holding  Colo. 
Sess.  Laws  1899,  c.  113,  which  b€u*8  suit  in  that  State  against  residents 
on  sister  State  judgment  based  on  cause  of  action  that  is  barred  in  that 
State  but  not  in  latter  State,  is  void ;  Richmond  etc.  R.  R.  Co.  v.  Gorman, 
7  App.  D.  C.  108,  holding  consent  judgment  of  another  State  in  favor  of 
lidministrator  for  wrongful  death,  valid  on  its  face,  could  not  be  col- 
laterally attacked  for  fraud  in  suit  on  same  cause  of  action ;  Renaud  v. 
Abbott,  116  U.  S.  287,  29  L.  Ed.  682,  6  Sup.  Ct.  1198,  under  facts. 

Special  plea  In  bar  of  suit  on  Judgment  in  another  State  must 
poaitiTely  deny  every  fact  tending  to  ihow  that  court  liad  jurisdiction 
of  perMn  or  subject  nurtter* 
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Approved  in  Ritchie  v.  Carpenter,  2  Wash.  523,  26  Axn.  St.  Rep.  886, 
28  Pac.  384,  holding  burden  on  defendant  where  question  is  as  to  identity. 

Execution   cannot    issue    on    Judgment    of    one    State    without    suit 
thereon  in  other  State  where  it  is  sought  to  be  enforced. 

Approved  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  292,  82  L.  Ed. 
244,  8  Sup.  Ct.  1375,  and  Cole  v.  Cunningham,  133  U.  S.  112,  38  L.  Ed. 
541, 10  Sup.  Ct.  270,  both  following  rule ;  Andrews  v.  Andrews,  188  U.  S. 
37,  47  L.  Ed.  871,  23  Sup.  Ct.  242,  holding  refusal  of  Massachusetts  court 
under  Mass.  Pub.  Stats.,  c.  146,  §  41,  to  give  effect  to  divorce  decree  ren- 
dered in  Dakota  in  suit  by  resident  of  Massachusetts  who  acquires  domi- 
cile in  Dakota  for  divorce  purposes  only  does  not  violate  full  faith  and 
credit  clause;  Kirk  v.  United  States,  124  Fed.  339,  arguendo. 

It  it  only  when  Jurisdiction  is  not  impeached  that  record  Is  entitled 
to  full  faith  and  credit  in  another  State. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Whitley,  237  U.  S.  496,  L.  R.  A. 
1915F,  786,  59  I*.  Ed.  1068,  35  Sup.  Ct.  655,  holding  person  entitled  to 
sue  for  wrongful  death  under  Idaho  statute  not  barred  by  judgment  in 
favor  of  another  person  so  entitled,  rendered  in  Washington  in  action 
to  which  former  was  not  party;  Thompson  v.  Thompson,  226  U.  S.  561, 

57  L.  Ed.  851,  33  Sup.  Ct.  129,  holding  full  faith  and  credit  clause  did 
not  apply  to  judgment  rendered  without  jurisdiction;  Bigelow  v.  Old 
Dominion  Copper  Mining  etc.  Co.,  225  U.  S.  134,  135,  Ann.  Oas.  1913E, 
875,  56  L.  Ed.  1024,  32  Sup.  Ct.  641,  holding  judgment  in  one  State  dis- 
missing action  as  to  one  of  two  joint  tort-feasors  did  not  bar  action 
against  other  in  another  State ;  Colt  v.  Colt,  111  U.  S.  $78,  28  K  Ed.  525, 
4  Sup.  Ct.  558  (affirming  19  Blatchf.  466,  48  Fed.  427),  holding  findings 
that  infants  were  "duly  represented  by  guardians  ad  litem"  conclusive  in 
collateral  suit ;  L'Engle  v.  Qates,  74  Fed.  514,  holding  appearance  of  non- 
resident authorizes  personal  judgment  against  him;  Peel  v.  January,  35 
Ark.  337,  37  Am.  Rep.  31,  holding  judgment  conclusive  as  to  subject  mat- 
ter if  jurisdiction  appears;  Newcomb  v.  Newcomb,  13  Bush,  571,  26  Am. 
Rep.  236,  holding,  where  wife  insane  and  not  capable  of  receiving  sum- 
mons, decree  of  divorce  against  her  is  void;  Faber  v.  Hovey,  117  Mass. 
108,  19  Am.  Rep.  399,  holding,  if  appeal  does  not  operate  as  stay  where 
judgment  rendered,  it  will  not  be  given  such  eEect  elsewhere ;  Sammis  v. 
Wightman,  31  Fla,  25, 12  South.  530,  and  Griggs  v.  Becker,  87  Wis.  317, 

58  N.  W.  398,  arguendo. 

Record  recitals  of  Jurisdictional  facts  do  not  render  judgment  con- 
clusive in  suit  in  another  State  wherein  such  Judgment  is  relied  upon. 

Approved  in  Old  Wayne  Mut.  Life  Assn.  v.  McDonough,  204  U.  S.  15, 
51  L.  Ed.  348,  27  Sup.  Ct.  236,  holding  personal  judgment  against  insur- 
ance corporation  rendered  on  service  on  State  Insurance  Commissioner 
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was  void  when  based  on  contract  not  made  in  State;  Andrews  v.  An- 
drews, 188  U.  S.  38,  39,  40,  47  K  Bd.  872,  23  Sup.  Ct.  243,  holding  full 
faith  and  credit  clause  not  violated  by  judgment  in  176  Mass.  94,  57 
N.  E.  334,  holding  under  Pub.  Stats.,  c.  146,  §  41,  divorce  granted  in 
South  Dakota  in  suit  by  Massachusetts  citizen  who  obtained  domicile  in 
Dakota  merely  for  divorce  purposes  is  void ;  Bell  v.  Bell,  181  U.  S.  178, 
45  L.  Ed.  807,  21  Sup.  Ct.  553,  holding  recital  in  proceedings  for  divorce 
of  facts  necessary  to  give  jurisdiction  may  be  contradicted  in  suit  be- 
tween same  parties  in  another  State;  Davis  v.  Bessemer  City  Cotton 
Mills,  178  Fed.  788,  102  C.  C.  A.  232,  holding  in  suit  in  Federal  court  on 
judgment  of  State  court,  return  of  service  of  process  of  State  court  was 
subject  to  contradiction;  Cooper  v.  Brazelon,  135  Fed.  479,  68  C.  C.  A. 
188,  president  of  bank  to  which  borrowing  members  of  foreign  building 
association  paid  dues  to  be  forwarded  to  home  office  was  not,  after  bank 
ceased  to  do  business  for  it,  agent  of  association  for  purpose  of  service 
of  process ;  In  re  Gulp,  2  CaL  App.  81,  83  Pac.  94,  under  Code  Civ.  Proc, 
§§1915,  1916,  personal  judgment  of  another  State  is  collaterally  at- 
tackable on  ground  of  lack  of  jurisdiction  though  judgment  recites  due 
notiee;  Mortgage  Trust  Co.  v.  Redd,  38  Colo.  464,  120  Am.  St.  Bep.  132, 
8  L.  R.  A.  (N.  S.)  1215,  88  Pac.  475,  upholding  judgment  collaterally 
attacked  for  want  of  jurisdiction;  District  of  Columbia  v.  Humphries, 
12  App.  D.  G.  135,  holding  void  on  collateral  attack,  judgment  rendered 
on  sealed  verdict  of  eleven  jurors  who  stated  twelfth  was  sick  but  had 
signed  verdict;  Plumb  v.  Bateman,  2  App.  D.  C.  173,  holding  order  of 
publication  in  equity  suit  irr^ular  where  subpoena  returned  "not  to  be 
found"  b-fore  return  day  of  writ;  Forsyth  v.  Barnes,  228  111.  333,  10 
Ann.  Oaa.  710,  81  N.  E.  1030,  holding  judgment  by  confession  on  war- 
rant of  attorney  executed  by  married  woman  void ;  Abercrombie  v.  Aber- 
crombie,  64  Kan.  37,  67  Pac.  542,  holding  defendant  to  divorce  decree  of 
sister  State  may,  when  sued  in  this  State  for  alimony  granted  under  such 
decree,  defend  on  ground  that  he  was  induced  to  submit  to  jurisdiction 
of  court  by  sister  State  by  plaintiff's  fraud;  Bryant  v.  Shute's  Exr.,  147 
Ky.  277,  144  S.  W.  33,  upholding  foreign  judgment  attacked  for  want 
of  jurisdiction^;  Gildersleeve  v.  Gildersleeve,  88  Conn.  693,  Ann.  Oas. 
1916B,  920,  92  Atl.  686,  and  Walker  v.  Walker,  125  Md.  664,  Ann.  Oas. 
1916B,  9S4,  94  Atl.  352,  both  applying  rule  to  divorce  decree  where  hus- 
band removed  to  another  State  solely  for  purpose  of  procuring  divorce : 
Farrow  v.  Railway  Conductor's  etc.  Assn.,  178  Mich.  644, 146  N.  W.  149, 
holding  where  record  of  foreign  judgment  showed  defendant  was  absent 
from  State  at  time  of  alleged  service,  burden  was  on  party  rel3dng  on 
judgment  to  show  jurisdiction ;  Marshall  v.  R.  M.  Owen  &  Co.,  171  Mich. 
237,  137  N.  W.  207,  upholding  judgnnent  of  foreign  State,  attacked  for 
want  of  jurisdiction,  against  corporation  whore  it  did  not  appear  that 
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it  was  not  resident  of  State;  Weller  Mfg.  Co.  v.  Eaton,  81  Mb.  App. 
663,  holding  foreign  judgment  rendered  on  proper  service  but  after  death 
of  party  is  void  when  sued  on  in  this  State;  Tiedemann  v.  Tiedemann, 
36  Nev.  509, 137  Pac.  829,  holding  divorce  complaint  sufficient  regardless 
of  showing  as  to  term  of  plaintiff's  residence  when  summons,  served  on 
defendant  in  county  where  found;  Watkinson  v.  Watkinson,  67  N.  J. 
Eq.  155,  58  Atl.  389,  defendant  in  divorce  decree  may  set  aside  decree, 
where  neither  spouse  had  domicile  in  State  and  defendant  served  out- 
side of  State  did  not  apx)ear;  Mottu  v.  Davis,  151  N.  C.  248,  65  S.  E. 
974,  holding  in  suit  on  judgment  of  foreign  court  of  prima  facie  limited 
jurisdiction,  on  denial  of  jurisdiction  burden  was  on  plaintiff  to  prove 
same;  De  Vail  v.  De  Vail,  57  Or.  135,  109  Pac.  759,  holding  foreign 
judgment  awarding  alimony  was  rendered  with  jurisdiction ;  In  re  Box's 
Will,  127  Wis.  270,  106  N.  W.  1065,  where  copy  of  will  admitted  to  pro- 
bate in  another  State  and  of  record  showing  its  admission  to  probate 
not  authenticated  as  required  by  statute.  County  Court  has  no  jurisdic- 
tion to  admit  it  to  probate;  dissenting  opinion  in  Haddock  v.  Haddock, 
201  U.  S.  608,  50  L.  Ed.  886,  26  Sup.  Ct.  225,  majority  holding  mere 
domicile  within  State  of  one  spouse  does  not  give  court  jurisdiction  to 
render  divorce  decree  enforceable  in  other  States  against  Nonresident  non- 
appearing  defendant  served  by  publication ;  dissenting  opinion  in  United 
States  V.  Ju  Toy,  198  U.  S.  275,  277,  49  L.  Ed.  1049,  1060,  25  Sup.  Ct. 
644,  majority  holding  decision  of  Secretary  of  Commerce  affirming  denial 
by  immigration  officers  of  right  of  Chinese  to  enter  is  conclusive  on 
habeas  corpus  when  citizenship  is  ground  on  which  right  of  entry 
claimed;  dissenting  opinion  in  Jordan  v.  Chicago  etc.  Ry.  Co.,  125  Wis. 
592,  110  Am.  St.  Bep.  865,  1  L.  B.  A.  (N.  S.)  885,  104  N.  W.  807,  ma- 
jority  holding  determination  of  County  Court  on  petition  by  public  admin- 
istrator for  letters  that  decedent  left  property  in  State  is  not  collaterally 
attackable;  Knowles  v.  Logansport  Gaslight  etc.  Co.,  19  Wall.  61,  22 
L.  Ed.  72,  Downs  v.  Allen,  23  Blatchf.  59,  22  Fed.  808,  Hunt  v.  Wood- 
ward, 12  Fed.  Cas.  950,  Rose  v.  Northwest  etc.  Ins.  Co.,  67  Fed.  439, 
Kingsbury  v.  Yniestra,  59  Ala.  321,  Price  v.  Schaeffer,  161  Pa.  St.  534, 
535,  25  L.  R.  A.  700.  29  Atl.  279,  Fisher  v.  March,  26  Gratt.  778,  and 
Bowler  v.  Huston,  30  Gratt.  275,  276,  82  Asl  Rep.  678,  679,  all  asserting 
right  of  defendant  to  contradict  record  showing  service  of  process ;  Pen- 
noyer  v.  Neff,  95  U.  S.  730,  24  K  Ed.  571  (affirming  3  Sawy.  301,  Fed. 
Cas.  10,083),  holding  record  showing  constinictive  service  attackable; 
Scott  V.  McNeal,  154  U.  S.  47,  88  L.  Ed.  902,  14  Sup.  Ct.  1113,  holding 
void,  letters  of  administration  on  estate  of  living  person;  Owens  v. 
Henry,  161  U.  S.  646,  40  L.  Ed.  888,  16  Sup.  Ct.  694,  holding  want  of 
jurisdiction  to  pronounce  judgment  pleadable  to  scire  facias;  Cooper  v. 
Newell,  173  U.  S.  566,  43  L.  Ed.  811.  19  Sup.  Ct.  510,  holding  judg- 
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ment  Toid  for  want  of  8e.rvieey  although  record  recited  jurisdictional 
facts ;  Runkle  v.  Citizens'  Ins.  Co.,  6  Fed.  148,  holding  assessment  under 
revenue  laws  may  be  impeached  by  showing  prior  payment;  Reinach  v. 
Atlantic  etc.  R.  Co.,  58  Fed.  43,  holding  parol  evidence  admissible  to 
show  want  of  jurisdiction  to  foreclose;  Greenzweig  v.  Strelinger,  103 
Cal.  279,  37  Pac.  398,  holding  recital  of  service  of  summons  not  conclu- 
sive; Wilson  V.  Hawthorne,  14  Colo.  533,  20  Ahl  St.  Rep.  292,  24  Pac. 
549,  holding  judgment  impeachable  by  direct  proceeding  in  equity ;  Mit- 
chell v.  Ferris,  5  Houst.  41,  holding  judgment  acquired  without  service  is 
not  prima  facie  evidence  of  indebtedness;  Forsythe  v.  Hammond,  142 
Ind.  519,  30  L.  R.  A.  588,  41  N.  E.  951,  holding  question  whether  steps 
preliminary  to  annexation  of  territory  to  city  have  been  taken  may  be 
raised  in  courts;  Neff  v.  Beauchamp,  74  Iowa,  94,  36  N.  W.  906,  holding 
jurisdiction  to  render  divorce  questionable  in  action  for  dower;  Mastin 
V.  Gray,  19  Kan.  463,  469,  27  Am.  R^.  152|  158,  holding  return  of  service 
impeachable ;  Adams  v.  Adams,  154  Mass.  294,  13  L.  R.  A.  280,  28  N.  E. 
261,  holding  recitals  in  divorce  decree  not  conclusive  of  Son's  right  to 
inherit;  Smalley  v.  lighthall,  37  Mich.  350,  holding  recital  of  personal 
service  not  conclusive;  Reed  v.  Reed,  52  Mich.  121,  50  Am.  Rep.  250, 
17  N.  W.  722,  holding  false  assertion  of  plaintiffs  residence  in  divorce 
suit  may  be  contradicted;  Pennywit  v.  Foote,  27  Ohio  St.  618,  22  Am. 
Rep.  351,  holding  defendant  may  show  he  was  not  amenable  to  pro- 
cess ;  In  re  McKibben,  12  N.  B.  R.  101, 16  Fed.  Cas.  211,  Corby  v.  Wright, 
4  Mo.  App.  450,  and  Guthrie  v.  Lowry,  84  Pa.  St.  537,  all  arguendo. 

Distinguished  in  Cohen  v.  Portland  Lodge  142,  B.  P.  0.  E.,  140  Fed. 
775,  domestic  judgment  is  not  conclusive  against  defendant  who  was 
not  served  or  did  not  appear  or  was  not  defaulted;  Tootle  v.  McClellan, 
7  Ind.  Ter.  70,  12  K  R.  A.  (N.  S.)  941,  103  S.  W.  768,  holding  where 
foreign  court  decided  question  of  its  jurisdiction  on  motion  to  quash 
service  its  judgment  was  not  subject  to  question  in  action  thereon ;  Cuy- 
kendall  v.  Doe,  129  Iowa,  457,  105  N.  W.  700,  where  judgment  regularly 
confessed  under  warrant  of  attorney  and  entered  in  court  of  State  where 
debtor  resided  at  time  of  execution  and  in  accordance  with  its  laws,  it 
is  enforceable  here  though  judgments  so  confessed  not  permitted  by  our 
law;  Holmes  v.  Oregon  etc.  R.  R.  Co.,  7  Sawy.  398,  399,  400,  401,  9  Fed. 
242,  243,  244,  245,  holding  recitals  of  residence  of  intestate  conclusive 
of  court's  right  to  grant  letters  of  administration;  Michaels  v.  Stork, 
62  Mich.  264, 17  N.  W.  835,  holding  officer's  return  to  process  conclusive 
in  collateral  action ;  Amy  v.  Amy,  12  Utah,  320,  42  Pac.  1128,  holding 
judgment  record  reciting  jurisdictional  facts  in  divorce  suit  conclusive. 

Limited  in  Kansas  City  etc.  R.  R.  Co.  v.  Morgan,  76  Fed.  438,  21 
C.  C.  A.  468,  holding  evidence  inadmissible  to  show  subject  matter 
cited  in  record  was  not  what  was  i^djudicated. 
vin— so 
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Effect  of  judgments  of  other  States.    Note,  2  Am.  Dec.  44* 

Foreign  judgment,  how  far  conclusive.    Note,  11  Am.  Rep.  485. 

Conclusiveness  of  sister  State  judgments.    Note,  26  Am.  Bep.  27, 
30. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Bep. 
308. 

Conclusiveness  and  enforceability  of  judgment  of  foreign  court  hav- 
ing jurisdiction.    Note,  5  E.  B.  0.  745. 

Defendant^  In  suit  on  foreign  judgment^  may  show,  notwitlistaiiding 
record  recitals,  that  attorney  appeared  for  him  without  authority. 

Approved  in  Scott  v.  Royston,  223  Mo.  594,  123  S.  W.  461,  holding 
judgment  could  not  be  attacked  collaterally  on  ground  that  appearance 
of  attorney  was  unauthorized;  Citizens'  Bank  v.  Brooks,  23  Blatchf.  138, 
23  Fed.  22,  Graham  v.  Spencer,  14  Fed.  605,  Gilman  v.  Gilman,  126  Mass. 
28,  30  Am.  Bep.  647,  American  Tube  etc.  Co.  v.  Crafts,  156  Mass.  258, 
30  N.  E.  1024,  Eager  v.  Stover,  59  Mo.  88,  and  Wood  v.  Augustins,  70  Vt. 
639,  640,  41  Atl.  584,  all  following  rule ;  First  Nat.  Bank  v.  Cunningham, 
48  Fed.  514,  holding  judgment  confessed  by  attorney  without  authority 
is  void;  Hatch  v.  Ferguson,  57  Fed.  971,  holding  ward  may  show  that 
person  acting  as  guardian  in  suit  was  not  authorized. 

Limited  in  Hill  v.  Mendenhall,  21  Wall.  454,  455,  22  L.  Ed.  616,  hold- 
ing such  want  of  authority  cannot  be  shown  under  plea  of  nul  tiel  record. 

Judgment  by  unauthorized  appearance  of  attorney.    Note,  75  Am. 
Dec.  149. 

Effect  of  judgment  on  unauthorized  appearance.    Note,  21  L.  B.  A. 
857. 

Eight  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  B.  A.  (N.  S.)  910. 

Judgment  rendered  in  suit  in  wliich  defendant  was  not  served  with 
process  or  did  not  voluntarily  appear  is  void. 

Approved  in  Ontario  Land  Co.  v.  Wilfong,  162  Fed.  1002,  judgments 
foreclosing  tax  liens  without  warning  defendants  in  published  summons 
held  void ;  Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  53  Ind. 
App.  639,  100  N.  E.  587,  holding  in  action  in  rem  court  had  by  construc- 
tive service  on  defendant  such  jurisdiction  over  person  as  to  enable  it  to 
render  judgment  depriving  him  of  property;  Downs  v.  Downs'  Admr., 
123  Ky.  410,  96  S.  W.  538  ,  holding  judgment  for  alimony  rendered  with- 
out personal  service  in  anotlier  State  was  unenforceable;  Hall  v.  Lan- 
ning,  91  U.  S.  165,  167,  169,  28  L.  Ed.  273,  274,  holding  nonresident 
partner  not  bound  by  judgment  against  firm ;  Grover  &  Baker  Sewing  Ma- 
chine Co.  V.  Radcliffe,  137  U.  S.  295,  34  L.  Ed.  672, 11  Sup.  Ct.  94,  hold- 
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ing  judgment  on  money  demand  against  nonresident  void;  Isett  v. 
Stuart,  80  Ili  410,  22  Am.  Eep.  198»  holding  decree  in  bankruptcy  void 
without  service;  Howard  v.  Coon,  93  Mich.  445,  53  N.  W.  514,  holding 
process  in  personam  cannot  be  served  outside  State;  Betts  v.  Johnson, 
68  Vt.  555,  36  AtL  491,  personal  judgment  based  on  constructive  service 
cannot  hold  property  of  nonresident;  Crumlish  v.  Central  Imp.  Co.,  38 
W.  Ya.  398,  46  Am.  St.  Bep.  878,  23  L.  B.  A.  131,  18  S.  E.  459,  holding 
judgment  in  scire  facias  proceeding  void  where  process  not  served; 
Renier  v.  Hurlbut,  81  Wis.  28,  29  Am.  St.  Bep.  851,  14  L.  B.  A.  564,  50 
N.  W.  784,  holding  judgment  against  nonresident  void  for  want  of  ser- 
vid«;  St.  Sure  v.  linsfelt,  82  Wis.  349,  33  Am.  St.  Bep.  «62,  19  L.  B.  A. 
517,  52  N.  W.  309,  holding  Swedish  decree  of  divoixse  void  where  defend- 
ant had  no  notice  of  proceedings. 

Judgments  of  conrt  acting  witbout  jurisdiction  are  absolutely  void. 
Approved  in  Chase  v.  Wetzlar,  225  XT.  S.  86,  56  L.  Ed.  994,  32  Sup.  Ct. 
659,  holding  burden  of  proof  was  on  complainants,  under  section  8  of 
Act  of  1875,  to  show  property  affected  was  within  jurisdiction,  defend- 
ants not  being  within  jurisdiction;  Lynde  v.  Lynde,  181  U.  S.  187,  46 
L.  Ed.  814,  21  Sup.  Ct.  556,  holding  judgment  for  alimony  based  on  sis- 
ter State  decree  is  restricted  .to  fixed  sum  already  due,  excluding  pro- 
vision for  future  alimony;  Clarke  v.  Clarke,  178  U.  S.  195,  44  L.  Ed. 
1033,  20  Sup.  Ct.  876,  holding  decision  of  courts  of  testatrix's  domicile 
that  her  will  worked  conversion  into  personalty  of  realty,  wherever 
situated,  is  not  conclusive  on  courts  of  sister  State  in  respect  to  effect  of 
will  on  title  to  realty  in  that  State;  Pensacola  State  Bank  v.  Thomberry, 
226  Fed.  618,  judgment  against  nonappearing  defendants  held  void  under 
facts  of  case ;  Burt  &  Brabb  Lumber  Co.  v.  Bailey,  175  Fed.  135,  holding 
judgment  void  for  want  of  jurisdiction  subject  to  collateral  attack; 
Morse  v.  United  States,  29  App.  D.  C.  439,  decree  pro  confesso  rendered 
in  advance  of  time  defendants  were  required  to  appear  held  void;  Belt 
V.  United  States,  4  App.  D.  C.  30,  quaere,  whether  judgment  in  criminal 
case  after  waiver  of  jury  was  subject  to  collateral  attack  in  proceeding 
against  same  person  in  which  record  was  offered  in  evidence;  Tenney  v. 
Taylor,  1  App.  D.  C.  227,  holding  judgment  by  default  in  Supreme  Court 
on  appeal  from  justice  of  peace  against  surety  on  appeal  bond  void  for 
want  of  jurisdiction  over  surety;  Beeman  v.  Kitzman,  124  Iowa,  89,  99 
N.  W.  172,  where  husband  went  to  another  State  with  no  intention  of 
remaining  there  and  sued  for  divorce  immediately  after  residing  there 
jurisdictional  period  and  left  immediately  after  procuring  decree,  wife 
not  appearing,  court  had  no  jurisdiction;  Andrews  v.  Andrews,  176  Mass. 
95,  57  N.  E.  334,  holding  under  Pub.  Stats.,  c.  146,  §  41,  divorce  decree 
granted  in  South  Dakota  in  suit  by  Massachusetts  citizen  who  obtained 
domicile  in  Dakota  merely  for  divorce  purposes  is  void,  (affirmed  in  188 
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U.  S.  15,  47  L.  Ed.  366,  23  Sup.  Ct.  247) ;  Blessing  v.  McLinden,  81  N.  J.  L. 
385,  35  L.  E.  A.  (N.  S.)  312,  79  Atl.  349,  holding  in  action  against  two 
joint  debtors,  personal  judgment  against  one  not  served  because  not  in 
State  was  void ;  Brunette  v.  Minneapolis  etc.  Ry.  O.,  118  Minn.  446, 137 
N.  W.  172,  holding  judgment  in  action  by  nonresident  father  for  injury 
to  minor  was  valid  and  barred  subsequent  action' in  behalf  of  minor; 
Raher  v.  Raher,  150  Iowa  525,  Ann.  Gas.  1912D,  680,  35  L.  B.  A.  (N.  S.) 
292, 129  N.  W.  499,  holding  valid  personal  judgment  on  resident  rendered 
on  personal  service  outside  State ;  In  re  Sawyer,  124  U.  S.  220,  31  L.  Ed. 
409,  8  Sup.  Ct.  493,  denjdng  jurisdiction  of  equity  to  stay  criminal  pro- 
ceeding; Holmes  v.  Oregon  etc.  Ry.  Co.,  6  Sawy.  279,  5  Fed.  528,  holding 
letters  of  administration  void,  other  valid  letters  having  been  granted 
previously;  M'Carty  v.  Steam  Propeller  City  of  New  Bedford,  4  Fed. 
832,  holding  garnishment  proceeding  in  State  court  against  seaman's 
wages  void;  Jones  v.  Lamar,  34^  Fed.  462,  denying  authority  of  equity 
to  empower  administratrix  to  encumber  intestate's  property;  Frankel  v. 
Satterfield,  9  Houst.  205, 19  Atl.  900,  holding  failure  to  appear  and  plead 
want  of  jurisdiction  in  scire  facias  proceeding  does  not  waive  objection 
to  jurisdiction  apparent  on  record;  Thomas  v.  People,  107  111.  527,  47 
Am.  Rep.  463,  and  D'Arusment  v.  Jones,  4  Lea,  261,  40  Am.  Bep.  17, 
holding  order  granting  letters  of  administration  on  estate  of  living  per- 
son  void;  Litowich  v.  Litowich,  19  Kan.  455,  27  Am.  Bep.  148,  and  Van 
Fossen  v.  State,  37  Ohio  St.  320,  41  Am.  Bep.  509,  holding  decree  of 
divorce  void  where  neither  party  was  within  jurisdiction ;  Perry  v.  Saint 
Joseph  etc.  R.  R.  Co.,  29  Kan.  424,  holding  decree  granting  letters  of 
administration  void;  Gregory  v.  Gregory,  78  Me.  190,  57  Am.  Bep.  793, 
3  Atl.  281,  and  Sewall  v.  Sewall,  122  Mass.  161,  23  Am.  Bep.  304,  holding 
decree  of  divorce  void  where  plaintiff's  residence  not  bona  fide;  Grover 
&  Baker  Sewing  Mach.  Co.  v.  Radcliffe,  66  Md.  517,  8  Atl.  267,  holding 
judgment  against  nonresident  not  served,  is  void;  Kelley  v.  Kelley,  161 
Mass.  113,  42  Am.  St.  Bep.  391,  25  L.  B.  A.  807,  36  N.  E.  838,  holding 
jurisdiction  of  equity  to  annul  marriage  must  be  proved,  if  decree  relied 
upon ;  Hauswirth  v.  Sullivan,  6  Mont.  208,  209,  9  Pac.  801,  802,  holding 
void,  judgment  based  on  service  made  on  Sunday ;  Risley  v.  Phenix  Bank, 
83  N.  T.  337,  38  Am.  Bep.  433,  holding  decree  confiscating  corporate  prop- 
erty void,  statute  not  having  provided  against  corporations;  Jones  v. 
Jones,  108  N.  Y.  424,  2  Am.  St.  Bep.  450,  15  N.  E.  708,  holding  service 
by  publication  on  nonresident  in  divorce  suit  inoperative ;  Cook  v.  Cook, 
56  Wis.  215,  43  Am.  Bep.  716, 14  N.  W.  39,  denying  jurisdiction  of  court 
to  decree  alimony  against  nonresident ;  Rigney  v.  Rigney,  127  N.  Y.  415, 
24  Am.  St.  Bep.  466,  and  Gilchrist  v.  West  Virginia  Oil  etc.  Co.,  21 
W.  Va.  118,  45  Am.  Bep.  557,  both  holding  judgment  in  personam 
against  foreign  corporation  void ;  In  re  Eaton,  51  Fed.  805,  arguendo. 
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Distinguished  in  Boston  Towboat  Co.  v.  John  H.  Sesnon  Co.,  199  Fed. 
447,  holding  where  foreign  corporation  defendant  could  not  sue  because 
of  failure  to  comply  with  State  law,  it  could  set  up  counterclaim,  and 
court  could  render  judgment  in  its  favor  to  extent  of  oflfeetting  plain- 
tiff's demand;  Dexter  v.  Sayward,  84  Fed.  300,  under  facts. 

Limited  in  The  City  of  New  Bedford,  20  Fed.  60,  holding  admiralty 
acting  on  equitable  principles  may  recognize  authority  of  State  court  to 
enforce  lien  for  seaman's  wages. 

Judgment,  when  void.    Note,  29  Am.  St.  Bep.  80. 

.  Jurisdiction  of  court  to  render  Judgment  may  be  inquired  into  in 
every  otlier  court  wherein  sucli  Judgment  is  relied  upon. 

Approved  in  Bank  of  Horton  v.  Knox,  133  Iowa,  445,  109  N.  W.  201, 
following  rule;  Phoenix  Bridge  Co.  v.  Castleberry,  131  Fed.  177,  65 
C.  C.  A.  481,  determining  priority  of  jurisdiction  over  administration  of 
estate  under  South  Carolina  statute;  Harris  v.  Cosby,  173  Ala.  96,  55 
South.  235,  holding  where  civil  court  determined  that  ecclesiastical  court 
had  jurisdiction  to  decide  question,  such  decision  was  binding  and  final ; 
Estate  of  Hancock,  156  Cal.  807, 134  Am.  St.  Bep.  177, 106  Pac.  59,  for- 
eign judgment  of  divorce  held  void  on  collateral  attack  for  want  of 
jurisdiction  over  defendant ;  Fox  v.  Mick,  20  Cal.  App.  601, 129  Pac.  973, 
holding  foreign  judgment  void  where  admission  of  service  of  process  on 
defendants  outside  State  was  obtained  by  fraud;  Davis  v.  Albritton,  127 
Ga.  518, 119  Am.  St.  Bep.  362,  8  L.  B.  A.  (N.  S.)  820,  56  S.  E.  515,  hold- 
ing judgment  admitting  copy  of  lost  will  to  probate  could  be  contra- 
dieted,  improper  proceeding  by  heir  for  want  of  jurisdiction ;  Barbee  v. 
Shannon,  1  Ind.  Ter.  208,  40  S.  W.  586,  holding  where  judgment  of  court 
of  Creek  nation  dismissed  suit  on  finding  of  former  adjudication,  such 
finding  was  conclusive  in  subsequent  proceedings;  Ealboum  v.  Thomp- 
son, 103  U.  S.  198,  26  li.  Ed.  389;  Adams  v.  Terrell,  4  Woods,  341,  4 
Fed.  800;  Swift  v.  Meyers,  13  Sawy.  591,  37  Fed.  43;  Fumald  v.  Glenn, 
56  Fed.  373 ;  King  v.  McLean  Asylum,  64  Fed.  341,  26  L.  B.  A.  789,  12 
C.  C.  A.  145 ;  In  re  James,  99  Cal.  377,  37  Am.  St.  Bep.  63,  33  Pac.  1123 ; 
Marr  v.  Wetzell,  3  Colo.  5;  Hallack  v.  Loft,  19  Colo.  83,  34  Pac.  571; 
Lowe  V.  Lowe,  40  Iowa,  224;  Woods  v.  Wood,  78  Ky.  627;  Chicago  etc. 
R.  R.  Co.  V.  Campbell,  5  Kan.  App.  424,  49  Pac.  322;  Pasteur  v.  Lewis, 
39  La.  Ann.  8,  1  South.  309;  Gregory  v.  Gregory,  76  Me.  539;  Crone 
V.  Dawson,  19  Mo.  App.  219;  Scobey  v.  Gano,  35  Ohio  St.  553;  Noble 
V.  Union  River  Logging  R.  R.  Co.,  147  U.  S.  173,  37  L.  Ed.  126,  13  Sup. 
Ct.  273,  and  Foshier  v.  Narver,  24  Or.  443,  41  Am.  St.  Bep.  875,  34 
Pac.  22,  all  applying  rule  in  asserting  power  to  inquire  into  the  juris- 
diction of  judgments  relied  upon;  Sharon  v.  Hill,  11  Sawy.  304,  26 
Fed.  346,  arguendo. 

Distinguished  in  Singo  v.  Fritz,  165  Ala.  662,  51  South.  868,  holding 
eourt  had  no  power  to  vacate  decree  rendered  at  previous  term  where 
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it  was  not  entirely  void;  Sadler  v.  Prairie  Lodge,, 59  Miss.  575,  holding 
jurisdiction  of  court  of  general  jurisdiction  not  questionable  collaterally. 

State  law  providing  that  records  of  its  courts  shall  import  absolute 
verity  as  to  Jurisdictional  facts  has  no  extra  territorial  force. 

Distinguished  in  Wehrle  v.  Wehrle,  39  Ohio  St.  366,  holding  recitals 
in  personal  judgment  conclusive  in  State  where  rendered. 

Judgment  in  criminal  action  as  res  judicata  in  civil  action.    Note, 
11  L.  B.  A.  (K.  S.)  657. 

Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  B.  A. 
498. 

Miscellaneous.  Cited  in  Moch  v.  Virginia  Fire  etc.  Ins.  Co.,  4  Hughes, 
119,  10  Fed.  706,  as  instance  where  constitutional  provision  construed; 
Briggs  V.  Hinton,  14  Lea,  237,  not  in  point. 

18  WalL  471-476,  21  L.  Ed.  810,  WASHVILIiE  ETC.  B.  B.  CO.  ▼.  QBE. 

In  equity,  all  persons  having  Interest,  although  remote,  must  be  made 
parties,  or  bin  must  be  so  framed  as  to  allow  them  to  come  in  and  be 
made  parties. 

Approved  in  Swenney  v.  Hill,  65  Kan.  829,  70  Pac.  869,  holding  where 
notes  given  to  one  person  and  mortgage  securing  them  be  given  to 
another,  who  by  terms  of  latter  instrument  is  given  active  powers  and  au- 
thority over  subjects  of  mortgage  relation,  mortgagee  is  necessary  party 
to  foreclosure  suit  by  payee  of  notes;  United  States  v.  Central  Pacific 
R.  R.  Co.,  8  Sawy.  93, 11  Fed.  458,  holding  owners  of  land  indispensable 
parties  to  suit  against  original  patentee  to  vacate  patent;  Sheffield  etc. 
Ry.  Co.  V.  Newman,  77  Fed.  794,  23  C.  C.  A.  459,  where  holder  of  cer- 
tificate secured  by  common  lien  held  necessary  party  to  suit  to  foreclose ; 
Preston  v.  Aston,  85  Va.  113,  7  S.  E.  348,  holding  alienees  of  land  sought 
to  be  subjected  are  proper  parties  to  creditor's  suit;  McPike  v.  Wells, 
54  Miss.  146,  and  Qalveston  etc.  R.  R.  Co.  v.  Butler,  56  Tex.  511, 
arguendo. 

Equitable  doctrine  of  virtual  representation.    Note,  Ann.  Gas.  1913C, 
656. 

Where  bill  shows  that  deficiency  in  funds  is  probable,  all  creditors  or 
legatees  entitled  to  share  ratably  must  be  made  parties,  or  complainants 
must  sue  for  themselves  and  all  others. 

Approved  in  Wheelwright  v.  St.  Louis  etc.  Transp.  Co.,  56  Fed.  166, 
and  New  Orleans  Pacific  Ry.  Co.  v.  Parker,  143  U.  S.  59,  36  L.  Ed.  71, 
12  Sup.  Ct.  369,  both  following  rule. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note, 
20  L.  B.  A.  538.  v 
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18  WaU.  47e-478,  21  I..  Ed.  866,  OLENK  v.  JOHNSON. 

At  common  law,  agreement  tliat  wife  may  trade  on  own  account  and 
retain  earnings  is  invalid  as  against  creditors,  unless  founded  on  valn- 
al>le  consideration. 

Approved  in  Roche  v.  Union  Trost  Co.  (Ind.  Jer.),  52  N.  E.  613, 
arguendo. 

18   WalL   478-493,   21   Z..  Ed.  769.   NEW  JERSEY  STEAMBOAT   CO.   T. 
THE  COLI.E0TOB. 

Special  laws  are  not  abrogated  by  general  ones,  unless  such  intent 
be  very  clear. 

Approved  in  In  re  Gopsill  's  Estate,  77  N.  J.  Eq.  217,  77  Atl.  794,  hold- 
ing statute  of  1906  relating  to  inheritance  tax  impliedly  repealed  stat- 
ute of  1898,  exempting  gifts  to  foreign  corporations;  Ex  parte  Dunn, 
8  S.  C.  233,  holding  act  authorizing  comptroller  to  take  charge  of  cer- 
tain railroad  on  contingency  not  repealed  hy  general  act  relating  to  all 
railroads. 

18  WalL  493-609,  21  Z..  Ed.  904,  OLABKE  v.  BOOBMAN. 

Adjudged  cases  are  of  little  assistance  in  construing  wills  to  deter- 
mine nature  of  interests  created. 

Approved  in  Adams  v.  Cowen,  177  TJ.  S.  477,  44  L.  Ed.  863,  20  Sup. 
Ct.  670,  holding  moneys  advanced  by  testator  to  son  after  will  made 
cannot  be  deducted  from  son's  share  under  will  reciting  that  equal  pro- 
vision made  for  his  children  shall  be  in  addition  to  advances  made  or 
that  may  thereafter  be  made;  In  re  Poppleton's  Estate,  34  Utah,  294, 
131  Am.  St  Rep.  842,  97  Pac.  140,  and  Holden  v.  Circleville  Light  & 
Power  Co.,  216  Fed.  495,  Ann.  Gas.  1916D,  443,  132  C.  C.  A.  550,  both 
holding  intent  of  testator  was  cardinal  rule  in  construing  wills ;  McClel- 
land V.  Rose,  208  Fed.  509,  125  C.  C.  A.  505^  construing  will  and  codicil 
together  to  determine  quality  of  an  estate  conveyed;  Bradbury  v.  Jack- 
son, 97  Me.  456,  54  Atl.  1070,  construing  trust  clause  in  will  bequeathing 
to  son  life  estate  in  income  of  certain  fund;  Robinson  v.  Bonaparte, 
102  Md.  70,  61  Atl.  215,  where  testator  directed  trust  to.  continue  for 
twenty  years  after  his  death  and  death  of  wife  and  that  trustees  should 
apply  rents  to  support  of  wife  for  life  and  after  her  death  to  support 
of  children,  trust  continued  for  twenty  years  after  death  of  widow; 
Susby  V.  Cobb,  80  Miss.  729,  32  South.  8,  holding  where  will  devising 
estate  to  "all  my  blood  kind  in  Louisiana  and  Texas"  and  testator  had 
half-brothers  and  nephews  of  whole  blood  in  Louisiana  and  nephews  and 
grand-nephews  of  whole  blood  in  Texas,  half-brothers  are  entitled  to  per 
capita  share;  Darnell  v.  Lafferty,  113  Mo.  App.  303,  88  S.  W.  791,  ad- 
mitting parol  evidence  to  show  what  animals  referred  to  in  memoranda 
of  sale  describing  them  as  'Hen  head  of  cows  and  heifers'';  Giles  v. 
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Little,  104  U.  S.  293,  26  L.  Ed.  746,  Colton  v.  Colton,  127  U.  S.  310, 

82  L.  Ed.  142,  8  Sup.  Ct.  1168,  First  Nat.  Bank  v.  De  Pauw,  75  Fed. 
777,  Bedford  v.  Bedford,  99  Ky.  283,  35  S.  W.  928,  Sanborn  v.  Sanborn, 
62  N.  H.  639,  Doten  v.  Doten,  66  N.  H.  333,  20  Atl.  388,  Cole  v.  Cole, 
79  Va.  265;  Miller  v.  Porterfield,  86  Va.  881,  19  Am.  St  Rep.  923,  11 
S.  E.  487,  and  Bartlett  v.  Patton,  33  W.  Va.  77,  5  L.  R.  A.  526, 10  S.  E. 
23,  all  holding  that  the  intent  of  the  testator,  as  drawn  from  the  words 
used  in  the  surrounding  circumstanees,  govern  construction;  dissenting 
opinions  in  Chartrand  v.  Brace,  16  Colo.  26,  12  L.  R.  A.  214,  26  Pac.  154, 
and  Stevens  v.  Underbill,  67  N.  H.  74,  36  Atl.  373,  all  arguendo. 

Where  person  entitled  to  allege  frand  in  tnauaction  had  knowledge 
of  all  facts  and  did  not  seek  relief  dnzing  his  lifetime,  his  heizi  cannot 
dn  80  and  defeat  statute  of  limitations. 

Approved  in  H.  B.  Claflin  Co.  v.  Middlesex  Banking  Co.,  113  Fed*. 
961,  holding  where  limitations  operate  against  mortgagor  they  bar  rights 
of  claimant  through  him  either  as  heirs  or  grantees;  Pearsall  v.  Smith, 
149  U.  S.  233,  37  L.  Ed.  716,  13  Sup.  Ct.  834,  holding  suit  by  assignee 
in  bankruptcy  to  set  aside  conveyance,  barred  by  lapse  of  time;  United 
States  V.  Beebe,  4  McCrary,  16,  17  Fed.  39,  holding  suit  to  cancel 
patent  on  ground  of  fraud  barred  by  lapse  of  time;  United  States  v. 
Dallas  etc.  Road  Co.,  14  $awy.  399,  41  Fed.  500,  holding  suit  by  United 
States  to  regain  possession  of  land  under  act  authorizing  suit,  and  pro- 
tecting bona  fide  purchasers,  barred  by  lapse  of  time;  Smith  v.  M'Intire, 

83  Fed.  467,  holding,  after  lapse  of  fifty  years  after  sale  of  land  to 
pay  debts,  presumption  is  conclusive  that  debts  were  not  barred  by 
statute  at  time  of  sale;  Troll  v.  Carter,  15  W.  Va.  583,  holding  equity 
will  not  interpose  to  establish  parol  trust  after  long  lapse  of  time. 

Where  trustee  has  closed  up  his  relation  to  trust,  and  no  longer  exer- 
cises any  power  thereunder,  he  is  protected  by  statutes  of  limitation. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Stevenson,  135  Fed.  557, 
where  defendant  on  resigning  presidency  of  railroad  retained  title  to 
property  which  had  been  donated  to  aid  railroad,  claiming  it  was  his 
own,  ten  years'  delay  in  enforcing  trust  bars  right;  Taylor  v.  Holmes, 
127  U.  S.  493,  32  L.  Ed.  180,  8  Sup.  Ct.  1194  (affirming,  14  Fed.  509),  and 
Beard  v.  Stanton,  15  S.  C.  170,  holding  statute  runs  after  disavowal  of 
constructive  trust ;  McGaughey  v.  Brown,  46  Ark.  35,  in  favor  of  admin- 
istrator from  time  of  discharge  by  probate  court ;  Lammer  v.  Stoddard, 
103  N.  Y.  673,  9  N.  E.  329,  in  favor  of  trustee  ex  maleficio  as  soon  as 
wrong  committed;  Stewart  v.  Welch,  41  Ohio  St.  500,  in  favor  of 
executors  after  final  accounting. 

Application  of  statute  of  limitations  as  between  trustee  and  bene- 
ficiary of  express  trust.    Note,  3  Ann.  Oas.  200. 
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Piffol  eyidence  of  mistake  in  description  of  land  devised.    Note^ 
16  L.  R.  A.  321. 

Miscellaneous.  Cited  also  in  Jones  v.  Smith,  38  Fed.  381,  and  Miles 
V.  Vivian,  79  Fed.  863,  25  C.  C.  A.  208,  as  instance  where  Federal  court 
sitting  in  equity  followed  State  statute  of  limitations;  Memphis  v. 
Memphis  City  Bank,  91  Tenn.  679,  but  apparently  erroneous. 

18  WalL  ftlO-516,  21  Z..  Ed.  849,  BEAK  ▼.  BEOKWITH. 

Whenever  one  Jnstlfles,  In  special  plea,  an  act  in  Itself  a  common- 
law  wrong,  he  must  set  forth  substantially  and  In  traversable  form  tho 
propess,  order  or  autHority  relied  upon. 

Approved  in  Edger  v.  Burke,  96  Md.  723,  64  Atl.  988,  holding  in 
action  for  false  arrest  and  imprisonment  plea  of  justification  should 
set  forth  facts  constituting  justification  relied  on  so  that  plaintiff  may 
be  apprised  of  them  and  court  may  be  enabled  to  judge  of  their  suffi- 
ciency. 

Act  of  Marcli  3,  1863,  declaring  valid,  acts  done  pursuant  to  Presi- 
dent's proclamation,  does  not  dispense  with  necessity  of  setting  forth  an 
order  by  person  defending  himself  thereunder. 

Approved  in  Beckwith  v.  Bean,  98  IL  S.  267,  292,  25  L.  Ed.  127,  134, 
on  subsequent  hearing  of  same  case. 

Distinguished  in  Mitchell  v.  Clark,  110  U.  S.  646,  28  L.  Ed.  283,  4 
Sup.  Ct.  176  (reversing,  Clark  v.  Mitchell,  64  Mo.  667),  holding  order 
necessary  to  justify  seizure  of  private  property  by  military  commander. 

Martial  law.    Note,  Ann.  Oa«.  19140,  28. 

Martial  law  when  no  actual  war.    Note,  66  L.  B.  A.  204. 

Responsibility  of  soldiers  and  militiamen.    Note,  L.  B.  A.  1915A, 
1146,  1150. 

18  Waa  6ie-54e^  21  I..  Ed.  908,  CHAFFEE  T.  UNITED  STATES. 
Debt  lies  for  the  recovery  of  a  statutory  penalty. 
Approved  in  Miami  Copx)er  Co.  v.  State,  17  Ariz.  191,  149  Pac.  762, 
following  rule;  Nebraska  Nat.  Bank  v.  Walsh,  68  Ark.  440,  69  S.  W. 
955,  holding  three-year  limitations  provided  for  by  Sand.  &  H.  Dig., 
§4822,  for  actions  founded  on  liability  expressed  or  implied,  not  in 
writing,  applies  to  suit  to  enforce  statutory  liability  for  corporate  debts 
imposed  by  section  1347,  on  corporate  officers  neglecting  to  file  certificate 
required  of  them  by  section  1337;  Dwyer  v.  Smelter  City  St.  Bank,  30 
Colo.  319,  70  Pac.  324,  upholding  jurisdiction  of  justices  of  peace  over 
actions  to  recover  penalty  from  corporation  for  failure  to  permit  stock- 
holder to  inspect  stockholder's  book ;  dissenting  opinion  in  United  States 
V.  Chamberlain  166  Fed.  892, 13  Ann.  Oas.  720,  84  C.  C.  A.  461,  majority 
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liolding  action  of  debt  did  not  lie  to  recover  stamp  taxes  owing  on  deed 
under  war  revenue  act  of  1898;  Hatch  v.  Steamboat  Boston,  3  Fed. 
809,  entertaining  suit  under  navigation  laws  for  overcrowding  steamer; 
United  States  v.  Younger,  92  Fed.  673,  holding  information  does  not 
lie  under  statute  prescribing  penalty  for  holding  seaman's  clothing; 
Davis  v.  State,  119  Ind.  557,  22  N.  E.  9,  in  suit  to  recover  penalty  for 
returning  false  tax  list;  International  &  G.  N.  R.  R.  Co.  v.  Pickard,  1 
Tex.  App.  Civ.  190,  in  suit  to  recover  penalty  for  overcharging  freight; 
Davidson  v.  Missouri  Pacific  Ry.  Co.,  3  Tex.  App.  Civ.  217,  holding 
suit  to  recover  penalty  barred  by  statute  limiting  time  for  bringing 
debt;  Texas  etc.  Ry.  Co.  v.  Barnhart,  5  Tex.  Civ.  App.  603,  23  S.  W. 
801,  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Taylor,  84  Ga.  414,  8 
L.  B.  A.  191,  11  S.  E.  397,  holding,  under  statute.  Justices'  Courts  had 
no  jurisdiction  of  suit  to  recover  penalty;  Western  Union  TeL  Co.  ▼• 
Brigbt,  90  Va.  780,  20  S.  E.  147,  under  statute. 

Action  of  debt  for  recovery  of  statutory  penalty,  while  in  fonn  oz 
contractu,  is  founded  in  fact  upon  tort. 

Approved  in  United  States  v.  McElroy,  115  Fed.  253,  holding  debt 
lies  to  recover  penalty  of  one  thousand  dollars,  imposed  by  23  Stat. 
332,  §  3,  on  persons  knowingly  importing  aliens  under  labor  contracts ; 
Bums  V.  Reeves,  127  Ala.  130,  28  South.  556,  holding  in  action  to  re- 
cover statutory,  penalty  for  failing  to  make  marginal  record  entries 
of  partial  payments  on  mortgage  debts,  it  is  not  necessary  to  all^e 
amount  of  partial  payments  made;  In  re  Seagraves,  4  Okl.  433,  48  Pac. 
275,  since  penalty  provided  for  in  U.  S.  Rev.  Stats.,  §  2148,  is  recoverable 
in  action  of  debt,  one  prosecuted  criminally  for  violation  of  sai^  act 
cannot  be  imprisoned  until  fine  is  paid;  Bagley  v.  Shoppach,  43  Ark. 
377,  holding  suit  against  sheriff  for  exacting  illegal  fees  is  ex  delicto; 
Baltimore  etc.  Tel.  Co.  v.  Lovejoy,  48  Ark.  303,  3  S.  W.  184,  denying 
jurisdiction  of  Justices'  Courts  in  suits  to  recover  penalties  for  failure 
to  deliver  messages. 

Distinguished  in  United  States  v.  A  Lot  of  Jewelry,  59  Fed.  690,  hold- 
ing customs  law  prescribing  penalty  is  not  penal  law,  so  that  suits 
thereunder  are  governed  by  criminal  laws. 

In  debt  to  recover  statntory  penalty,  it  is  not  necessary  to  establiah 
joint  liabllltsr;  it  is  sofflcient  if  liability  of  any  of  defendants  is  shown. 
Approved  in  Albright  v.  M'Tighe,  49  Fed.  820,  holding  rule  applicable 
in  tort  for  malicious  prosecution. 

In  debt  to  recover  statutory  penalty,  Judgment  may  be  against  de- 
fendants liable,  and  in  favor  of  those  ^^ose  complicity  is  not  proved, 
as  thouglL  action  were  in  form  as  well  as  in  substance  ecc  delicto. 
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Approved  in  United  States  v.  Chicago  etc.  By.  Co.,  143  Fed.  355,  in 
joint  actions  against  two  or  more  railroads  to  recover  penalty  for  vio- 
lation of  safety  appliance  act,  there  may  be  recovery  against  all  or  any 
of  defendants  according  to  proofs;  Lovelace  v.  Miller,  150  Ala.  425,  14 
Ann.  Gas.  1139,  11  L.  E.  A.  (N.  S.)  670,  43  South.  735,  holding  in  civil 
snit  for  assault  against  two  persons,  judgment  could  be  rendered  against 
one  only;  Wall  v.  De  Hitkiewicz,  9  App.  D.  C.  126,  holding  action  for 
replevin  was  substantially  ex  delicto,  and  verdict  could  be  for  one  and 
against  the  other;  Tyler  v.  Hilton  Lumber  Co.,  165  N.  C.  165,  81  S.  E. 
140,  holding  in  tort  action,  court  stating  cause  of  action  against  two 
jointly  included  cause  of  action  on  the  several  liability  of  each;  Pence 
v.  Biyant,  73  W.  Va.  131,  80  S.  E.  139,  holding  in  tort  action,  where 
verdict  was  against  three  defendants,  court,  on  passing  on  motion  for 
new  trial,  could  pass  judgment  on  two  as  shown  guilty  by  evidence  and 
dismi.ss  as  to  third. 

Distinguished  in  Chils  v.  Gronlund,  41  Fed.  505,  holding,  in  joint  ac- 
tion of  tort,  court  cannot  render  separate  judgments  for  different 
amounts. 

Rerenne  collector's  books  are  not  public  records;  hence,  admissilill- 
tty  most  be  detennined  by  rule  governing  admissibility  of  entries  by 
private  penons. 

Approved  in  Little  Rock  Granite  Co.  v.  Dallas  Co.,  66  Fed.  525,  13 
C.  C.  A.  620,  ruling  similarly  as  to  time-book  of  county  contractor. 

Entries  in  books  by  private  parties,  in  ordinary  coarse  of  business, 
anist  be  contemporaneous  with  facts  related,  made  by  parties  having 
personal  knowledge  thereof,  and  be  corroborated  by  their  testimony  or 
proof  of  their  handwriting. 

Approved  in  Phillips  v.  United  States,  201  Fed.  267,  120  C.  C.  A.  149, 
holding  on  trial  for  false  entry  in  report  of  national  bank  showing  false 
balance  due  from  another  bank,  books  of  such  bank  were  inadmissible  in 
absence  of  testimony  as  to  correctness;  Rosenthal  v.  McGraw,  138  Fed. 
725,  71  C.  C.  A.  277,  testimony  of  witness  as  to  indebtedness  based  on 
his  examination  of  charges  in  account-books  which  were  not  made  by 
him  is  inadmissible;  Chandler  v.  Robinett,  21  Cal.  App.  336,  131  Pac. 
892,  holding  inadmissible  debit  entries  not  showing  for  what  made,  with- 
out testimony  of  one  knowing  transactions  leading  thereto;  San  Fran- 
cisco Teaming  Co.  v.  Gray,  11  Cal.  App.  320,  104  Pac.  1001,  holding 
ledger  to  which  items  were  transferred  from  other  books  not  admissible 
as  book  of  original  entry;  State  v.  Hoffman,  120  La.  961,  45  South.  955, 
holding  in  prosecution  of  bank  officers  for  receiving  deposits  when  in- 
solvent bank's  books  were  admissible  and  could  be  explained  by  experts ; 
National  Bank  of  Commerce  v.  New  Bedford,  175  Mass.  261,  56  N.  E. 
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290,  refusing  to  admit  newspaper  market  qnotations,  famished  by  per- 
sons who  might  have  been  summoned  as  witnesses,  to  show  fair  cash 
value  of  stock  shares,  though  such  quotations  were  made  ground  of 
opinion  by  expert  for  their  testimony  as  to  value ;  Eaton  Chemical  Co.  v. 
Doherty,  31  N.  D.  188,  153  N.  W.  970,  holding  inadmissible  evidence 
based  on  book  entries  not  produced,  when  in  possession  of  party  offering 
evidence;  Ribas  v.  Revere  Rubber  Co.,  37  R.  I.  200,  91  Atl.  62,  holding 
record  made  up  every  three  days  admissible;  State  v.  Alpert,  188  Vt. 
202,  92  Atl.  36,  holding  admission  of  copies  of  invoices  without  proof 
that  originals  could  not  be  had  was  error;  Coolidge  v.  Taylor,  85  Vt.  47, 
48,  80  Atl.  1042,  1043,  private  entries  in  books  considered  and  held  in- 
admissible to  show  ownership  of  defendant  in  suit  to  collect  taxes ;  West 
Viiiginia  Architects  v.  Stewart,  68  W.  Va.  509,  510,  36  L.  R.  A.  (N.  S.) 
899,  70  S.  E.  115,  books  of  contractor  held  admissible  in  company  with 
testimony  of  bookkeeper  to  prove  account  therein;  Maxwell  v.  Wilkin- 
son, 113  U.  S.  658,  28  L.  Ed.  1038,  5  Sup.  Ct.  692,  Bates  v.  Preble,  151 
U.  S.  156,  38  L.  Ed.  109,  14  Sup.  Ct.  278,  and  Putnam  v.  United  States, 
162  U.  S.  695,  40  L.  Ed.  1121,  16  Sup.  Ct.  926,  all  holding  memoranda 
not  admissible  if  not  contemporaneous  with  transactions;  In  re  Tully, 
22  Blatchf .  217,  20  Fed.  815,  holding  entries  by  paying  teller,  admissible 
in  prosecution  for  forgery;  Glenn  v.  Liggett,  47  Fed.  480,  holding  stock 
books  of  corporation  admissible  to  determine  stockholders;  Chicago 
Lumbering  Co.  v.  Hewitt,  64  Fed.  318,  319,  12  C.  C.  A.  129,  and  Paine 
v.  Sherwood,  21  Minn.  240,  holding  entries  in  daybook  transcribed  from 
temporary  memoranda,  not  admissible  without  testimony  of  person  who 
made  memoranda;  Elliott  v.  Dycke,  78  Ala.  i57,  holding  entries  show- 
ing execution  of  deed,  since  destroyed,  admissible;  Seligman  v.  Rogers, 
113  Mo.  657,  21  S.  W.  97,  holding  copies  of  letters  admissible  to  show 
prices  of  stock;  Lassone  v.  Boston  etc.  R.  R.  Co.,  66  N.  H.  357,  17 
L.  B.  A.  528,  24  Atl.  905,  holding  entry  in  wheelwright's  books  admissible 
to  show  extent  of  injury  to  plaintiff's  wagon ;  Vinal  v.  Oilman,  21  W.  Va. 
310,  45  Am.  Rep.  565,  holding  duly  certified  copy  of  entry  in  book,  not 
within  reach  of  court,  admissible  as  evidence. 

Distinguished  in  Sharp  v.  United  States,  191  U.  S.  350,  48  L.  Ed.  214, 
24  Sup.  Ct.  114,  holding  in  condemnation  proceedings  evidence  inadmis- 
sible as  to  offers  received  by  owner  to  purchase  or  lease  property;  Dis- 
mukes  v.  Tolson,  67  Ala.  388,  under  statute. 

Books  of  account  as  evidence.    Note,  15  Am.  Bee.  192,  193,  194,  197. 

Newspaper  reports  as  evidence.    Note,  90  Am.  Dec.  259,  260. 

Use  of  memoranda  by  witness  to  refresh  his  memoiy.    Note,  98 
Am.  Dec.  621. 

Admissibility  in  evidence  of  books  of  account.    Note,  138  Am.  St. 
Bep.  449. 
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Use  of  books  of  aceount  as  evidence  on  issues  between  other  parties. 
Note,  58  L.  R.  A.  525,  526,  542.     • 

Statements  of  dealers  to  agents  in  course  of  trade  are  admisslMe  to 
prove  market  value  of  goods  dealt  In. 

Approved  in  Virginia  v.  West  Virginia,  238  U.  S.  212,  59  L.  Ed.  1279, 
35  Sup.  Ct.  795,  holding  accredited  price  currents  and  market  reports  in 
trustworthy  papers  were  admissible  to  prove  market  value. 

Admissibility  in  evidence  against  third  person  of  books,  reports  and 
the  like,  other  than  books  of  account.  Note,  125  Am.  St«  Eep. 
846. 

Admissllilllty  of  verbal  or  written  declarations  of  witnesses  beyond 
reacb  of  court  is  limited  by  necessity  upon  which  it  is  founded. 

Approved  in  Labaree  v.  Klosterman,  33  Neb.  161,  49  N.  W.  1104,  hold- 
ing memorandum  admissible  to  refresh  witness'  memory,  maker's  hand- 
writing having  been  proven. 

In  suit  to  reeover  penalties  under  revenue  laws^  burden  of  proof  is 
on  government,  and  no  presumption  can  be  taken  against  defendants  by 
jvry  because  of  failure  to  produce  certain  explanatory  evidoice. 

Approved  in  United  States  v.  Regan,  232  U.  S.  49,  58  L.  Ed.  499,  34 
Sup.  Ct.  213,  holding  only  reasonable  preponderance  required  of  govern- 
ment in  suit  to  recover  penalty  for  violation  of  alien  immigration  act; 
Hcpner  v.  United  States,  213  U.  S.  108,  27  L.  R.  A.  (N.  S.)  739,  53  L.  Ed. 
722,  29  Sup.  Ct.  474,  holding  court  could  direct  verdict  for  government 
on  undisputed  evidence  in  action  to  recover  penalty  for  violation  of  alien 
immigration  act ;  Regan  v.  United  States,  183  Fed.  296,  298,  31  L.  E.  A. 
(N.  S.)  1073, 105  C.  C.  A.  505,  and  United  States  v.  Regan,  203  Fed.  434, 
436, 121  C.  C.  A.  643,  both  holding  in  suit  to  recover  penalty  for  viola- 
tion of  alien  immigration  law,  government  must  prove  case  beyond  rea- 
sonable doubt;  United  States  v.  Williams,  203  Fed.  157,  holding  alien 
could  not  be  excluded  on  ground  of  having  committed  crime  when  only 
evidence  was  refusal  to  answer  questions  put  to  him  in  relation  to  al- 
lejred  crime ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  United  States,  172  Fed.  196, 
27  L.  R.  A.  (K.  S.)  756,  96  C.  C.  A  646,  holding  court  could  not  direct 
verdict  in  suit  for  penalty  for  violation  of  safety  appliance  act;  New 
York  Cent.  &  H.  R.  R.  Co.  v.  United  States,  166  Fed.  840,  91  C.  C.  A. 
619,  stating  rules  as  to  burden  of  proof  with  reference  to  allegations 
setting  up  negative  in  penal  suits;  United  States  v.  Illinois  Cent.  Ry. 
Co.,  156  Fed.  187,  holding  proof  beyond  reasonable  doubt  required  in  suit 
to  recover  penalty  under  safety  appliance  act. 

Approved  in  McKnight  v.  United  States,  115  Fed.  975,  54  C.  C.  A.  368, 
holding  erroneous  charge  in  criminal  prosecution  on  burden  of  proof  to 
show  intent ;  State  v.  Adams,  22  Idaho,  488,  126  Pae.  403,  holding  pro- 
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vision  that  proof  of  possession  of  liquors  should  be  prima  facie  evi* 
dence  of  violation  of  law  did  not  mean  such  evidence  was  binding  on 
jury ;  Parris  v.  United  States,  1  Ind.  Ter.  47,  35  S.  W.  244,  holding  bur- 
den of  proof  on  defendant  found  with  liquor  in  possession  to  show  pur- 
chase in  territory,  and  jury  authorized  to  assume,  in  absence  of  such 
proof,  that  he  introduced  it;  State  v.  Chicago  etc.  Ry.  Co.,  122  Iowa.. 
25,  26,  101  Am.  St.  Rep.  254,  96  N.  W.  905,  burden  on  State  of  proving 
that  engineer  was  liable  to  penalty  imposed  by  Code,  §  2073,  for  failure 
to  stop  train  before  crossing  intersecting  railroad  on  same  level,  not 
shifted  by  proof  that  train  did  not  stop ;  Territory  v.  Gutierez,  13  N.  M. 
144,  79  Pac.  718,  holding  it  error  to  instruct  that  killing  with  dangerous 
weapon  is  murder  in  second  degree  unless  jury  believe  killing  was  with- 
out malice;  State  v.  Weckert,  17  S.  D.  206,  95  N.  W.  925,  holding  erro- 
neous instruction  in  prosecution  for  larceny  as  casting  burden  that  prop- 
erty was  taken  under  honest  claim  of  ownership  on  defendant;  United 
States  V.  Shapleigh,  54  Fed.  131,  132,  4  C.  C.  A.  237,  holding  riile  ap- 
plicable in  suit  to  recover  for  presenting  fraudulent  claim  against  United 
States;  Gulf  etc.  Ry.  Co.  v.  Dwyer,  84  Tex.  199,  19  S.  W.  471,  holding 
burden  on  plaintiff  in  suit  to  recover  for  overcharge  of  fre^ht.  Cited 
by  way  of  analogy  in  Gage  v.  Parmelee,  87  111.  343,  holding  presumption 
arising  from  failure  to  produce  evidence  will  not  shift  burden  in  any 
case;  State  v.  Wingo,  66  Mo.  186,  191,  27  Am.  Bep.  S32,  336,  holding 
burden  never  shifts  from  State  in  prosecution  for  murder;  State  v. 
Hickham,  95  Mo.  329,  6  Am.  St.  Bep.  58,  8  S.  W.  256,  holding  burden 
on  State  in  prosecution  for  assault  with  intent  to  kill;  Territory  v. 
Lucero,  8  N.  M.  557,  46  Pac.  22,  holding  burden  of  proof,  as  to  malice, 
in  homicide,  never  shifts  to  defendant ;  United  States  v.  Babcock,  3  DilL 
621,  Fed.  Cas.  14,487,  arguendo. 

Distinguished  in  United  States  v.  Tillman,  205  Fed.  393,  evidence  in 
action  to  set  aside  x>atent  for  fraud  considered  and  held  to  make  prima 
facie  case;  Lilienthal's  Tobacco  v.  United  States,  97  U.  S.  271,  24  L.  Ed. 
906,  and  Three  Thousand  Eight  Hundred  and  Eighty  Boxes  v.  United 
States,  9  Sawy.  303,  23  Fed.  395,  both  holding  rule  inapplicable  in  in- 
formation in  rem  against  property. 

Limited  in  Hawlowetz  v.  Kass,  23  Blatchf.  397,  26  Fed.  766,  holding, 
in  such  suit,  government  need  not  establish  case  beyond  reasonable 
doubt. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presump- 
tion against  him.    Note,  Ann.  Gas.  1914A,  934. 

Presumption  from  failure  to  produce  evidence.    Note,  14  L.  E.  A. 
470. 

Miscellaneous.  Cited  in  Matter  of  Vetterlein,  13  Blatchf.  45,  Fed. 
Cas.  16,929 ;  Tourtelotte  v.  Brown.  4  Colo.  App.  394,  36  Pac.  79. 
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18  WalL  646-548,  21  L.  Ed.  767,  BOYCE  v.  TABB. 

Contracts  relBtln^  to  slavoB,  enforcealile  when  made,  cannot  be  im- 
paired by  State  laws  subsequently  passed. 

Approved  in  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods, 
248,  Fed.  Gas.  8541,  denying  power  of  legislature  to  revoke  charter 
privil^es  of  lottery  corporation ;  Berry  v.  Bellows,  30  Ark.  203,  holding 
pajrment  in  Confederate  money,  legal  when  made,'  discharges  deht. 

Effect  on  I^al  contract  of  subsequent  statute  making  same  illegal. 
Note,  10  Ann.  Ga&  1024. 

Tblrty-fouxtb  section  of  Judiciary  Act  does  not  apply  to  general  qnes- 
tlons  not  based  on  local  statute  or  usage,  nor  on  any  rule  of  law  affecting 
land  titles,  nor  on  any  principle  which  had  become  a  settled  rule  of  property. 
Approved  in  Converse  v.  Mears,  162  Fed.  772,  holding  Federal  court 
sitting  in  Wisconsin  not  bound  to  follow  Wisconsin  decisions  as  to 
nature  of  liability  of  stockholders  in  suit  involving  Minnesota  corpora- 
tion; Gilbert  v.  American  Surety  Co.,  121  Fed.  502,  61  L.  B.  A.  258,  57 
C.  C.  A.  619,  holding  State  decision  determining  effect  of  invalidity  of 
contract  on  rights  of  party  is  not  binding  on  Federal  court;  dissenting 
opiuion  in  L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity  etc.  Co.,  109  Fed.  407, 
48  C.  C.  A.  436,  majority  holding  under  Florida  Statute  of  1892,  §  1646, 
relating  to  conditions  of  attachment  bonds,  attorney's  fees  expended  in 
securing  dissolution  of  attachment  are  recoverable  as  damages  in  action 
on  bond;  Burgess  v.  Seligman,  107  U.  S.  35,  27  L.  Ed.  365,  2  Sup.  Ct.  22, 
and  Pana  v.  Bowler,  107  U.  S.  541,  27.L.  Ed.  429,  2  Sup.  Ct.  714,  both 
holding  Federal  courts  act  independently  in  applying  rules  of  general 
commercial  law;  Hollingsworth  v.  Parish  of  Tensas,  17  Fed.  112,  refus- 
ing to  follow  decision  declaring  right  of  l^slature  to  appropriate  pri- 
vate property;  Sanford  v.  Portsmouth,  2  Flipp.  108,  Fed.  Cas.  12,315, 
decision  holding  mandamus  the  only  proper  remedy  on  municipal  bonds ; 
Howard  v.  Delaware  etc.  Canal  Co.,  40  Fed.  197,  6  L.  B.  A.  78,  decision 
upon  general  law  relative  to  liability  of  carriers;  Dexter  v.  Edmands, 
89  Fed.  470,  holding  determination  of  State  court  that  foreign  statute  is 
against  public  policy  is  not  binding  on  Federal  court;  Stowe  v.  Belfast 
Sav.  Bank,  92  Fed.  100,  holding  sii^le  decision  of  State  court  as  to 
validity  of  assignment  is  not  rule  of  property. 

18  WaU.  549-^2,  21  I..  Ed.  786,  TACEY  v.  IBWIN. 

Act  done  by  one  for  benefit  of  another  la  valid  if  ratified,  either  «x- 
preesly  or  impliedly,  and  such  ratification  will  be  presumed  in  furtherance 
of  justice. 

Approved  in  Forderer  v.  Schmidt,  154  Fed.  477,  12  Ann.  Gas.  80,  84 
C.  C.  A.  426,  holding  tender  by  third  person  to  part  owner  of  mining 
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claim  of  sum  elaimed  due  from  cotenant  was  effective  where  ratified  at 
once. 

Under  act  of  Jnne  7, 1862,  for  coUecUon  of  direct  tax  In  Insurrectionary 
districts,  tender  by  relative  owner  of  property  advertised  for  sale  la  snfll- 
cient. 

Approved  in  Atwood  v.  Weems,  99  U.  S.  186,  25  L.  Ed.  472,  Smith  v. 
Turner,  1  Hughes,  377,  Fed.  Cas.  13,119,  and  Lee  v.  Kaufman,  3  Hughes, 
143,  144, 146,  147,  148,  Fed.  Cas.  8192,  all  construing  same  act;  State  v. 
Johnson,  30  Fla.  607,  11  South.  867,  holding  tax  collector  has  no  right 
to  refuse  poll  tax,  tendered  on  behalf  of  another;  Arkansas  Bldg.  etc. 
Assn.  V.  Madden,  91  Tex.  462,  44  S.  W.  824,  holding  tender  of  tax  suffi- 
cient to  prevent  forfeiture  of  property. 

Distinguished  in  United  States  v.  Edwin  S.  Hartwell  Lumber  Co.,  142 
Fed.  437,  73  C.  C.  A.  648,  where  at  time  of  tendering  entry  of  goods 
importers  had  no  right  to  have  it  accepted,  government  not  estopped  be- 
cause collector's  refusal  on  wrong  grounds  misled  importers  into  failing 
to  renew  tender  on  proper  occasion;  Morrison  v.  Jacoby,  114  Ind.  95, 15 
N.  E.  807,  under  facts. 

Commissioners  having  established  rule  refusing  to  receive  payment  of 
tax  under  act  of  June  7,  1862,  except  from  owner  in  person,  formal  offer 
by  another  to  pay  is  unnecessary,  such  rule  being  in  effect  waiver. 

Approved  in  Smith  v.  Davidson,  23  Idaho,  560,  Ann.  Oas.  1914D,  1053, 
130  Pac.  1073,  holding  where  party  offering  to  pay  tax  was  informed  by 
proper  officer  there  wa's  no  tax,  deed  based  on  such  tax  did  not  pass 
title ;  United  States  v.  Lee,  106  TJ.  S.  200,  202,  203,  27  L.  Ed.  174,  175, 
1  Sup.  Ct.  244,  245,  246  (afiirming  Lee  v.  Kaufman,  3  Hughes,  143,  144, 
146,  147,  Fed.  Cas.  8192),  and  McKinley  v.  Sherry,  2  Lea,  202,  constru- 
ing same  act;  Hills  v.  Exchange  Bank,  105  U.  S.  321,  26  L.  Ed.  1053, 
reported  also  in  12  Fed.  95,  holding,  where  assessors  have  refused  to 
reduce  tax,  tender  is  unnecessary  before  suit  to  enjoin  collection;  Vir- 
^nia  Coupon  Cases,  114  U.  S.  282,  29  L.  Ed.  190,  6  Sup.  Ct.  910,  and 
Parsons  v.  Marye,  23  Fed.  121,  both  holding  where  State  had  refused 
to  receive  coupons  in  pajnnent  of  taxes,  tender  was  unnecessary  prior 
to  suit ;  Royall  v.  Virginia,  116  U.  S.  679,  29  L.  Ed.  787,  6  Sup.  Ct.  613, 
holding  person  tendering  license  tax  is  not  bound  to  await  decision  in 
mandamus  proceeding  before  entering  business;  Schmeider  v.  Barney, 
13  Blatchf .  43,  44,  Fed.  Cas.  12,462,  holding  demand  for  duties  illegally 
exacted  not  prerequisite  to  suit,  instructions  to  collectors  having  shown 
it  would  be  refused;  Virginia  Coupon  Cases,  26  Fed.  662,  663,  holding 
where  statute  gives  State  creditor  option  of  accepting  or  refusing  com- 
promise, election  must  be  by  positive  act;  Chicago  etc.  R.  R.  Co.  v. 
Board  of  Commrs.  of  Chase  County,  49  Kan.  414,  30  Pac.  459,  holding 
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formal  drauuid  on  public  officers  to  execute  bonds  unnecessary  as  pre- 
liniinary  to  mandamus;  Fairfax  v.  Alexandria,  28  Gratt.  37^  holding 
failure  of  counsel  to  appear  did  not  render  default  judgment  in  confisca- 
tion proceedings  valid,  court  having  refused  to  defend  nghts  of  "rebels" ; 
Hampton  v.  Rouse,  22  Wall.  274,  22  L.  Ed.  758,  Hoge  v.  Hubb,  94  Mo. 
503,  7  S.  W.  447,  and  Wheeling  etc.  Ry.  Co.  y.  Stewart,  13  Ohio  C.  C. 
372,  all  arguendo. 

Effect  of  attempt  to  pay  taxes  frustrated  by  officer.    Note,  17 
Ann.  Gas.  820. 

Validity  of  tax  sales  for  nonpayment  due  to  tax  officers'  mistake  or 
negligence.    Note,  20  L.  B.  A.  491. 

Miscellaneous.  Cited  in  Lee  v.  Kaufman,  3  Hughes,  112,  Fed.  Cas. 
8191,  incidentally. 

18  WalL  652-^53,  21  Ii.  Ed.  813,  TOWN  OF  OBIO  ▼.  MABCY» 

Jndgmmt  on  agreed  case  affirmed  where  record  did  not  present  qnes- 
tlGDfl  of  law  for  coDALderatl<Mi  of  court. 

Approved  in  Springfield  Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall.  161,  22 
Ii.  Ed.  512,  and  Martinton  v.  Fairbanks,  112  U.  S.  673,  28  L.  Ed.  863, 
5  Sup.  Ct.  322,  both  holding  exception  to  general  finding  presents  no 
reviewable  question;  Mays  v.  Fritton,  20  Wall.  418,  22  L.  Ed.  390,  and 
Minchen  v.  Hart,  72  Fed.  296,  18  C.  C.  A.  570,  both  holding  decision 
on  .agreed  case,  which  discusses  law  and  evidence  together,  is  not 
reviewable. 

Effect  on  election  of  irregular  canvass  of  returns.    Note,  Ann.  Oas. 
1916A,  710,  713. 

Miscellaneous.  Cited  in  People  .v.  Green,  265  111.  42, 106  N.  E^  506,  to 
point  that  omissions  and  mistakes  of  canvassing  board  have  no  control- 
ling influence  on  election. 

18  WalL  6R3-R87,  21  L.  Ed.  914,  CASE  OF  SEWINO-MACHZME  0O8» 
Corporatloii  is  dtisen  for  purposes  of  suit  In  Federal  courts. 
Approved  in  Tunstall  v.  Parish  of  Madison,  30  La.  Ann.  475,  holding 
parish  is  corporate  citizen  of  Louisiana,  and  may  petition  for  removal. 

Under  section  11  of  Judiciary  Act,  each  plaintiff,  if  interests  be  Joint, 
must  be  competent  to  sue  each  defendant  in  Circuit  Court. 

Approved  in  Sweeney  v.  Carter  Oil  Co.,  199  U.  S.  257,  50  L.  Ed.  180, 

26  Sup.  Ct.  55,  two  citizens  of  different  States  may  sue  citizen  of  third 

State  in  district  of  latter's  residence  under  act  of  1887,  as  amended  in 

1888;  Smith  v.  Lyon,  133  U.  S.  319,  33  L.  Ed.  636,  10  Sup.  Ct.  304, 

vin— 31 
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denying  jurisdiction  of  Circuit  Court,  where  one  defendant  is  resident 
of  same  State  as  plaintiff ;  Gindrat  v.  Dane,  4  Cliff.  263,  Fed.  Cas.  5455, 
asserting  jurisdiction  of  suit  by  assignee  against  nonresident;  Dormit- 
zer  V.  Illinois  et<r.  Bridge  Co.,*  6  Fed.  218,  disclaiming  jurisdiction  where 
one  defendant  was  resident  in  State  with  plaintiff. 

Distinguished  in  Pond  v.  Vermont  etc.  R.  R.  Co.,  12  Blatchf.  290, 
Fed  Cas.  11,265,  holding  objection  to  jurisdietion  may  be  waived  by 
appearance. 

Effect  of  misjoinder  of  defendants  in  action  for  tort.    Note,  14 
Ann.  Oas.  1142. 

Jurisdiction  of  Olrcnlt  Court  depends  entirely  upon  acta  of  Oongress. 
Approved  in  Bank  of  Andrews  v.  Gudger,  212  Fed.  51,  128  C.  C.  A. 
505,  holding  in  case  of  conflict  as  to  jurisdiction,  State  court  is  pre- 
sumed to  have  jurisdiction  of  all  matters  justiciable  in  State,  while 
Federal  court  is  confined  to  jurisdiction  conferred  by  statute;  Teel  v. 
Chesapeake  &  0.  Ry.  Co.,  2Q4  Fed.  919,  47  L.  R.  A.  (N.  S.)  21,  123 
C.  C.  A.  240,  holding  right  of  removal  defended  solely  on  statute  and 
was  not  veste*d;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  202,  holding  Con- 
gress conferred  on  Federal  court  only  concurrent  jurisdiction  of  suits 
arising  under  postal  laws;  Fish  v.  Chicago' etc.  Ry.  Co.,  263  Mo.  117, 
Ann.  Cas.  1916B,  147,  172  S.  W.  343,  holding  State  court  not  required 
to  removiB  suit  under  Employers'  Liability  Act  to  Federal  court,  juris- 
diction under  act  being  concurrent. 

One  of  several  def  endaata^  who  alone  is  nonre8ideat»  may  remove  canae 
to  Circuit  Gourt»  if  suit  is  one  which,  so  far  as  it  respects  such  defendant, 
can  be  finally  determined  without  presence  of  others  as  parties. 

Approved  in  TuUar  v.  Illinois  Cent.  R.  Co.,  213  Fed.  282,  holding  suit 
involving  two  causes  of  action  not  removable  where  one  not  within  Fed- 
eral jurisdiction ;  Barney  v.  Latham,  103  U.  S.  210,  26  L.  Ed.  516,  hold- 
ing removal  allowable  where  defendant,  who  is  resident,  is  not  indis- 
pensable party ;  Swann  v.  Myers,  79  N.  C.  102,  in  suit  to  recover  land 
interests  of  resident,  defendant,  being  in  fact  adverse  to  nonresident; 
Simmons  V.  Taylor,  83  N.  C.  151,  85  Am.  Rep.  669,  allowing  remoyal 
of  action  of  trespass  to  land,  leaving  other  parties  to  defend  as  to  them- 
selves in  State  court;  Crane  v.  Seitz,  30  Mich.  455,  456,  refusing  to  al- 
low severance  and  removal,  where  interest  in  ejectment  suit  joint;  Tay- 
lor V.  Rockefeller,  23  Fed.  Cas.  795,  arguendo. 

Suit  is  any. proceeding  in  a  court  of  justice,  in  which  plaintlir  pumas 
his  remedy  to  recover  a  riffht  or  claim. 

Approved  in  Ward  v.  Congress  Const.  Co.,  99  Fed.  603,  39  C.  C.  A. 
669,  holding  where,  after  rendition  of  State  equity  decree  enjoining 
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erection  of  buildiiig,  motion  was  filed  by  complainant  for  order  restrain- 
ing third  person  from  violating  decree  and  notice  of  such  order  was 
served  on  him,  proceeding  is  new  snit  which  may  be  removed;  North 
Carolina  Corp.  Commission  v.  Southern  Ry.  Co.,  151  N.  C.  450,  66  S.  E. 
429,  holding  proceeding  before  corporation  commission  to  compel  rail- 
road to  furnish  better  freight  facilities  in  city  was  not  ''suit  at  law" 
within  removal  act;  Gumee  v.  Brunswick  Co.,  1  Hughes,  275,  Fed.  Cas. 
5872,  holding  presentation  of  claim  to  supervisors  is  not  suit. 

Baal  parties  only  can  claim  right  to  remove^  and  such  right  cannot  he 
defeated  by  Joining  mere  nominal  parties. 

Approved  in  A.  B.  Andrews  Co.  v.  Puncture  Proof  Footware  Co., 
168  Fed.  765,  holding  nonresidence  of  one  member  of  plaintiff  firm  did 
not  create  diversity  of  citizenship  so  as  to  give  jurisdiction  to  Federal 
court;  Dow  v.  Bradstreet  Co.,  46  Fed.  826,  holding  defendant  may  show 
eodefendant  was  joined  for  purpose  of  defeating  jurisdiction;  Calloway 
▼.  Ore  Knob  Copper  Co.,  74  N.  C.  202,  holding  fact  that  formal  parties 
were  joined  on  motion  of  nonresident  does  not  waive  right  to  remove; 
Burlew  v.  Quazrier,  16  W.  Va.  147,  arguendo. 

Distinguished  in  Belding  v.  Gkiines,  37  Fed.  820,  overruling  plea  in 
abatement  on  ground  of  collusive  joinder,  although  interests  of  parties 
joined  not  identicaL 

In  order  to  remove  cause,  mider  act  of  March  ^  1867,  all  plaintiiTs  or 
all  defendants  must  be  nonresidents  of  State  where 'suit  Is  pending,  and 
must  Join  in  ]tetiti(m. 

Approved  in  State  of  Maine  Lumber  Co.  ▼.  Kingfield  Co.,  218  Fed. 
905,  following  rule;  H.  G.  Baker  &  Bro.  v.  Pinkham,  211  Fed.  733,  hold- 
ing suit  removable  where  all  defendants  were  nonresidents  though  some 
were  aliens;  Campbell  v.  Milliken,  119  Fed.  985,  holding  one  of  two 
defendants,  both  necessary  parties  to  suit  where  there  is  no  separable 
controversy,  cannot  remove  on  ground  of  local  prejudice,  where  eode- 
fendant is  citizen  of  same  State  as  plaintiff;  Eckerle  v.  Wood,  95  Mo. 
App.  385,  69  S.  W.  46,  holding  proceeding  under  Rev.  Stats.  1899, 
§§74-78,  for  discovery  of  assets  of  estate,  is  '*suit  pending,'^  within 
meaning  of  law  for  taking  depositions;  Vannevar  v.  Bryant,  21  Wall. 
43,  22  h.  Ed.  477,  Blake  v.  McKim,  103  U.  S.  338,  26  L.  Ed.  664, 
American  Bible  Society  v.  Price,  110  U.  S.  63,  28  L.  Ed.  71,  3  Sup.  Ct. 
441,  Cambria  Iron  Co.  v.  Ashbum,  118  U.  S.  58,  SO  L.  Ed.  61,  6  Sup. 
Ct.  930,  Peninsular  Iron  Co.  v.  Stone,  121  U.  S.  633,  SO  L.  Ed.  1020, 
7  Snp.  Ct.  1011,  Young  v.  Parker,  132  U.  S.  271,  SS  L.  Ed.  85S,  10  Sup. 
Ct.  77,  Mitchell  v.  Tillotson,  11  Biss.  327,  12  Fed.  738,  Petterson  v. 
Chapman,  13  Blatchf.  397,  399,  Fed.  Cas.  11,042,  Mutual  Life  Ins.  Co. 
T.  Champlin,  22  Blatchf.  340,  21  Fed.  89,  Sawyer  v.  Switzerland  etc. 
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Ins.  Co.,  14  Blatchf .  452,  Fed.  Caa.  12,408,  Donohoe  ▼.  Mariposa  Land 
Co.,  5  Sawy.  167,  Fed.  Cas.  3989,  Burke  v.  Flood,  6  Sawy.  221,  1  Fed. 
542,  National  Union  Bank  v.  Dodge,  17  Fed.  Cas.  1240,  New  Jersey  Zinc 
Co.  V.  Trotter,  18  Fed.  Cas.  90,  Perrin  v.  Lepper,  26  Fed.  547,  Hancock 
V.  Holbrook,  27  Fed.  402,  Woodrum  v.  Clay,  33  Fed.  899,  Thouron  v. 
East  Tennessee  etc.  Ry.  Co.,  38  Fed.  676,  678,  Anderson  v.  Bowers, 
43  Fed.  321,  Bnreh  v.  Davenport  etc.  R.  R.  Co.,  46  Iowa,  464,  26  Am. 
Rep.  153,  Howland  Coal  etc.  Works  v.  Brown,  13  Bush,  687,  New  Orleans 
Canal  &  Banking  Co.  v.  Recorder  of  Mortgages,  27  La.  Ann.  293,  Weeks 
V.  Billings,  55  N.  H.  373,  and  George  v.  Pilcher,  2?  Gratt.  303,  all  refus- 
ing to  allow  removal  where  one  or  more  of  the  defendants  was  a  resident 
of  the  same  State  as  plaintiff;  Hanrick  v.  Hanrick,  153  U.  S.  195,  88 
L.  Bd.  687,  14  Sup.  Ct.  836,  holding,  under  act  of  1887,  one  of  several 
defendants  cannot  remove  on  ground  of  local  prejudice,  as  between 
him  and  other  defendants;  M 'Donald  v.  Seligman,  81  Fed.  755,  refus- 
ing to  allow  resident  of  same  State  as  defendant  to  intervene  as  plaintiff 
in  Federal  court;  Northern  Line  Packet  Co.  v.  Binninger,  70  111.  573, 
holding  that  to  entitle  corporation  to  remove  cause,  petition  must  show 
all  corporators  to  be  nonresidents;  Gordon  v.  Green,  113  Mass.  261,  re- 
fusing petition  where  some  of  defendants  failed  to  ]oin ;  Crane  v.  Reeder, 
30  Mich.  460,  refusing  to  allow  removal  at  instance  of  defendant,  long 
after  appearance  and  plea  to  merits;  Home  v.  Boston  etc.  R.  R.  Co., 
62  N.  H.  456,  holding  corporation,  chartered  by  three  states,  is  citizen 
of  each,  and  cannot  remove  suit  brought  by  citizen  of  one;  Upton  v. 
New  Jersey  etc.  R.  R.  Co.,  25  N.  J.  Eq.  374,  holding  rule  not  affected 
by  death  of  defendant  after  suit  instituted;  Kennedy  v.  Ehlen,  31 
W.  Va.  558,  8  S.  E.  408,  refusing  to  remove  suit  at  instance  of  plaintiff 
w][iere  some  of  defendants  resident  in  same  State;  Fisk  v.  Hendrie,  13 
Sawy.  45,  49,  32  Fed.  422,  425,  Galpin  v.  Critchlow,  112  Mass.  343,  and 
Du  Vivier  v.  Hopkins,  116  Mass.  128,  all  arguendo. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  664,  68  C.  C.  A. 
288,  where  bill  discloses  separable  controversies,  and  if,  when  parties 
are  arranged  upon  opposite  sides,  either  controversy  is  wholly  between 
citizens  of  different  states,  suit  is  removable  under  act  of  1887;  Ross 
v.  Erie  R.  Co.,  120  Fed.  704,  holding  one  of  two  defendants  against 
whom  action  is  brought  as  employers  of  plaintiff's  intestate  .for  his 
death  may  have  suit  removed  on  ground  of  diverse  citizenship,  not- 
withstanding other  defendant  is  citizen  of  same  State  as  plaintiff,  where 
petition  alleges  fraudulent  joinder  to  defeat  removal ;  Osgood  v.  Chicago 
etc.  R.  R.  Co.,  6  Biss.  336,  Fed.  Cas.  10,604,  and  Bumham  v.  Chicago 
R.  R.  Co.,  4  Dill.  506,  Fed.  Cas.  2174,  under  statute. 

Denied  in  Whelan  v.  New  York  etc.  R.  R.  Co.,  35  Fed.  853,  858,  860, 
1  L.  B.  A.  68,  71,  72,  declaring  act  to  have  been  repealed  by  act  of  1887. 
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I^lit  to  remove  eauee  from  State  to  Federal  court  for  prejudice 
or  local  influence  ae  depend^it  npon  citizenship  of  parties.  Note, 
4  Aau.  Oat.  466. 

Miscellaneous.  Cited  in  Hollingsworth  v.  Parish  of  Tensas,  17  Fed. 
112,  apparently  erroneous;  Clark  y.  Delaware  etc.  Canal  Co.,  11  B.  I. 
37y  application  not  apparent. 

18  WalL  688^  21  L.  Sd.  758,  MOOBE  y.  BOBBINS. 

Decree  of  State  Supreme  Court,  remanding  cause  for  further  preoeed- 
fDg$,  fa  net  final  decree  to  whidi  writ  of  error  will  lie. 

Approyed  in  Haseltine  y.  Central  Nat.  Bank,  183  U.  S.  132,  46  L.  Ed. 
118,  22  Sup.  Ct.  50,  holding  judgment  reyersing  judgment  granting 
recoyery  of  usurious  interest  on  ground  that  piaintifiEs  had  neither  paid 
nor  tendered  principal,  and  remanding  cause  for  further  proceedings^ 
is  not  final  judgment  from  which  error  lies;  Cincinnati  St.  Ry.  Co.  y. 
Snell,  179  U.  S.  398,  45  L.  Ed.  249,  21  Sup.  Ct.  206,  holding  judgment 
of  reyersal  with  costs,  for  error  in  oyerruling  motion  for  change  of 
yenue,  is  not  final  appealable  order;  Morgan  y.  Thompson,  124  Fed. 
205,  69  C.  C.  A.  672,  holding  judgment  of  United  States  Court  of  Ap- 
peals in  Indian  Territory  reyersing  inferior  court  and  remanding  cause 
is  not  reyiewable  in  Circuit  Court  of  Appeals;  St.  Clair  County  y. 
Lovingston,  18  Wall.  628,  21  L.  Ed.  813,  Parcels  y.  Johnson,  20  Wall. 
654,  22  L.  Ed.  410,  McComb  y.  Commissioners  of  Knox  Co.,  91  U.  S. 
2,  23  li.  Ed.  186,  Bostwick  y.  Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  74,  1 
Sup.  Ct.  16,  and  Great  Western  Tel.  Co.  y.  Burnham,  162  U.  S.  342, 
40  L.  Ed.  993,  16  Sup.  Ct.  851,  all  following  rule ;  International  Bank  y. 
Jenkins,  109  111.  224,  holding  decree  as  to  one  party  is  not  appealable 
until  final  disposition  as  to  all;  Morehead  y.  International  R.  R.  Co., 
46  Tex.  182,  holding  order  arresting  judgment  and  granting  new  trial 
is  not  final. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  617. 

Writ  of  error — Judgments  of  State  courts  reyiewable  by  United 
States  Supreme  Court    Note,  91  Am.  Dec.  197. 

18  Wall  589-«98^  21  !■.  Ed.  923,  BXTLLABD  y.  NATIOKAL  EAGLE  BAKK. 

Kational  bank,  organized  under  act  of  1864,  cannot  acquire  lien  on  its 
own  0tock  held  by  its  debtors. 

Approyed  in  Corydon  Deposit  Bank  y.  McClure,  141  Ky.  483,  133 
S.  W.  201,  following  rule ;  Buffalo  German  Ins.  Co.  y.  Third  Nat.  Bank, 
162  N.  Y.  170,  172,  178,  56  N.  E.  623,  624,  626,  holding  national  bank 
not  entitled,  as  against  bona  fide  purchaser,  to  equitable  lien  on  its 
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own  shares  for  debt  which  stockholder  had  previously  iBCuired  to  bank, 
though  printed  on  face  of  certificate  was  notice  based  on  by-law  which 
prohibited  transfer  without  consent  of  directors  by  stockholder  mdebted 
to  bank;  Second  Nat.  Bank  v.  National  State  Bank,  10  Biish,  375,  fol- 
lowing rule;  Hagar  v.  Union  Nat.  Bank,  63  Me.  512,  denying  right  of 
bank  to  hold  cash  dividend  to  satisfy  shareholder's  debt;  Delaware  etc. 
R.  R.  Co.  V.  Oxford  Iron  Co.,  38  N.  J.  Eq:  345,  and  Feckheimer  v.  Na- 
tional Exchange  Bank  of  Norfolk,  79  Ya.  83,  85,  both  holding  assignee 
in  bankruptcy  may  compel  transfer  of  shares;  Goodbar  v.  City.  Nat. 
Bank,  78  Tex.  475,  14  S.  W.  855,  holding  attachment  of  stock  will  hold 
it  as  against  bank;  Continental  Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed. 
376,  and  Richardson  v.  Wallace,  39  S.  C.  224,  236,  236,  17  S.  B.  727, 
731,  732,  arguendo. 

Distinguished  in  Battey  v.  Eureka  Bank,  62  Kan.  390,  63  Pae.  439, 
holding  where  stockholder  becomes  liable  to  bank  on  debts  not  in- 
curred on  security  of  stock  in  bank,  bank  has  lien  on  his  stock  for 
such  debts  as  are  due  and  unpaid;  Masniy  v.  Arkansas  Nat.  Bank,  87 
Fed.  385,  under  facts;  Bohmer  v.  City  Bank,  77  Ya.  448,  as  to  State 
banks,  whose  charter  gave  priority  of  lien. 

Implication  from  general  eKpreasions  in  statute  is  inadmissible  if  it 
contradicts  eitber  the  letter  or  spirit  of  the  statute. 

Approved  in  Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  162  N.  Y. 
168,  56  N.  E.  522,  holding  national  banking  act  of  1864  repealed  act 
of  1863  by  implication ;  Wilson  v.  Langhome,  102  Ya.  636,  47  S.  E.  873, 
where  testator  devised  realty  to  daughter  in  trust  with  remainder  to 
children  surviving  her,  but  did  not  authorize  trustee  to  make  loans  to 
remainderman,  loan  by  trustee  to  remainderman  does  not  charge  his 
interest  in  estate  with  lien;  Knickerbocker  v.  Wilcox,  83  Mich.  207, 
21  Am.  St  Rep.  599,  47  N.  W.  124,  denying  authority  of  national  bank 
to  enter  into  contract  of  suretyship;  Whitney  v.  First  Nat.  Bank,  50 
Yt.  400,  28  Am.  Rep.  610,  denying  power  of  national  banks  to  receive 
special  deposits. 

^7-law,  giving  bank  lien  on  its  stock,  is  not  regulation  *'of  its  business 
and  the  conduct  of  its  affairs,*'  within  national  banking  act  of  1864. 

Approved  in  Third  Nat.  Bank  v.  Buffalo  German  Ins.  Co.,  193  U.  S. 
592,  48  li.  Ed.  806,  24  Sup.  Ct.  524,  holding  void  national  bank's  by-law 
prohibiting  transfer  of  stock  of  one  indebted  to  bank  without  consent 
of  directors;  Eubank  v.  Bryan  County  State  Bank,  216  Fed.  839,  133 
C.  C.  A.  37,  holding  pledgee  of  bank  stock  to  whom  certificates  were 
duly  assigned  and  delivered  was  owner  in  equity,  though  by-law  as  to 
transfer  on  books  not  complied  with;  National  Union  y.  Sawyer,  42 
App.  D.  C.  480,  holding  by-law  of  fraternal  insurance  order  ineffective 
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to  change  legal,  presumptionfi  as  to  dei^th  from  absenoe;  Ghandlw  v. 
Blanke  Tea  etc.  Co.,  183  Mo.  App.  98, 165  S.  W.  821,  holding  transferee 
of  stock  not  chargeable  with  noticci  of  by-law  giving  corporation  pre- 
ferred lien  for  debt  due  from  stockholder  where  certificate  silent  in 
r^ard  thereto;  Bridges  v.  National  Bank  of  Troy,  185  N.  Y.  149,  77 
N.  E.  1006,  where  assignor  in  assignment  for  benefit  of  creditors  was  in- 
debted to  bank  as  indorser,  and  after  assignment  bank  went  into 
liquidation,  in  action  by  assignee  against  bank  to  recover  assignor's 
distributive  share  of  assets,  assignor's  debt  to  bank  cannot  be  set  off; 
Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  162  N.  Y.  176,  56  N.  E. 
525,  holding  national  bank  not  entitled,  as  against  bona  fide  purchaser, 
to  equitable  lien  on  its  own  shares  for  debt  which  stockholder  had 
previously  incurred  to  bank,  though  printed  on  face  of  certificate  was 
notice  based  on  by-law  which  prohibited  transfer  without  consent  of 
directors  by  stockholder  indebted  to  bank;  Anglo-Cal.  Bank  v.  Grangers' 
Bank,  63  Cal.  364,  holding  rule  applicable  to  State  banks ;  Nicollet  Nat. 
Bank  Y.  City  Bank,  38  Minn.  88,  8  Am.  St.  Bep.  645,  35  N.  W.  579, 
holding  similar  State  statute  rendered  nugatory  such  by-law  of  State 
bank;  Bank  of  Atchison  v.  Durfee,  118  Mo.  444,  40  Am.  St.  Rep.  402, 
24  S.  W.  136,  and  Brinkerhoff-Farris  Trust  etc.  Co.  v.  Home  Lumber 
Co.,  118  Mo.  460,  24  S.  W.  132,  both  holding  bona  fide  purchaser  of 
stock,  not  affected  by  by-law  creating  lien,  if  he  had  no  notice  thereof; 
Carroll  v.  MuUanphy  Sav.  Bank,  8  Mo.  App.  252,  holding  bank  cannot 
restrict  right  to  transfer  stock ;  In  re  Peebles,  2  Hughes,  398,  399,  Fed. 
Cas.  10,902;  New  Orleans  Banking  Assn.  v.  Wiltz,  4  Woods,  47,  10 
Fed.  333,  and  Drisooll  v.  West  Bradley  etc.  Mfg.  Co.,  59  N.  Y.  108,  all 
arguendo. 

lien  of  corporation  on  stock.    Note,  11  Am«  Dec  681. 

Bights  between  purchaser  of  stock  and  creditors  of  vendor.  Note, 
37  Am.  Bep.  356. 

Validity  and  effect  of  provision  in  charter,  statute  or  by-law  creat- 
ing lien  on  stock  in  favor  of  corporation.  Note,  3  Ann.  Cas. 
189. 

Bight  of  corporation  to  acquire  its  own  stock.  Note,  17  Ann.  Oas. 
1268.^ 

Validity  of  corporate  by-law  regulating  alienation  of  stock.  Note, 
19  Ann.  Oas.  704. 

Corporations — ^Voting  by  proxy.    Note,  48  Am.  St.  Bep.  156. 

What  by-laws  private  corporation  aggregate  may  adopt.  Note, 
85  Am.  Dec.  619. 

Invalidity  of  unreasonable  by-law.    Note,  7  E.  B.  0.  288. 
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18  WaU.  598-604,  21  L.  Sd.  866,  THE  FAVOBIT A. 

Where  <me  vmaul  is  placed  in  peril  by  another,  en^ely  at  fault,  blame 
is  not  Impotable  to  former  if  master  commtt  error  of  Jndgmtfit  in  trying  to 
ayoid  ccAlision. 

Approved  in  The  City  of  New  York,  15  Fed.  629,  and  The  State  of 
Alabama,  17  Fed.  864,  both  holding  change  of  course  by  sailing  vessel 
did  not  shift  burden  from  steamer  to  show  fault;  The  Nereus,  23  Fed. 
458,  holding  liability  cannot  be  increased  by  error  committed  while  colli- 
sion imminent ;  The  E.  A.  Packer,  49  Fed.  99,  holding  tug  not  liable  for 
failure  to  reverse  rather  than  change  her  course;  The  Steam  Tug 
Luckenbach,  50  Fed.  132, 1  C.  C.  A.  489,  holding  burden  on  tug,  running 
at  excessive  speed,  to  establish  fault  in  other  vessel;  The  George  L. 
Garlick,  91  Fed.  927,  holding  signaling  vessel  failing  to  observe  signal 
given  by  herself  is  alone  liable ;  dissenting  opinion  in  The  Britannia,  153 
U.  S.  154,  88  li.  Ed.  669,  14  Sup.  Ct.  804,  arguendo. 

Ooean  steamer,  running  at  rate  of  eight  or  ten  miles  an  hoar,  tn  East 
Biver,  across  months  of  ferry  slips,  condemned  for  coUislon  ifith  emerging 
ferry-boat.    . 

Approved  in  The  City  of  Augusta,  102  Fed.  995,  following  rule ;  The 
Bay  State,  153  Fed.  976,  steamer  bound  down  East  River  held  at  fault 
in  collision  under  facts ;  The  Breakwater,  155  U.  S.  262,  39  L.  Ed..  148, 
15  Sup.  Ct.  102,  McFarland  v.  Selby  Smelting  etc.  Co.,  9  Sawy,  58,  59, 

17  Fed.  256,  257,  and  The  Monticello,  15  Fed.  476,  all  foUowing  rule; 
The  Steamer  J.  W.  Everman,  2  Hughes,  19,  Fed.  Cas.  7591,  arguendo. 

Demurrage  allowed  ferry-boat  owners  while  boat  being  repaired,  al- 
though they  had  spare  boat  which  ran  during  that  time. 

Approved  in  The  Providence,  98  Fed.  136,  38  C.  C.  A.  670,  holding 
fact  that  owner  has  another  vessel  by  which  vessel  injured  by  collision 
is  replaced  does  not  prevent  demurrage  for  time  laid  up  for  repairs, 
computed  on  average  earnings ;  New  Haven  Steamboat  Co.  v.  The  Mayor, 
36  Fed.  718,  following  rule;  The  Emma  Kate  Ross,  50  Fed.  847,  2 
C.  C.  A.  55  (affirming  46  Fed.  874),  holding  similar  rule  applicable 
wherever  substitution  made;  by  way  of  analogy  in  The  Mary  Steele,  2 
Low.  372,  Fed.  Cas.  9226,  allowing  fishing-boat,  accustomed  to  make 
weekly  trips,  damages  for  loss  of  profits ;  The  Conqueror,  166  U.  S.  129, 
41  If.  Ed.  946, 17  Sup.  Ct.  517,  arguendo. 

Distinguished  in  The  Ferguson,  167  Fed.  235,  holding  loss  of  use  of 
drydock  not  element  of  damage  when  all  work  during  period  of  repair 
was  done  in  another  owned  by  libelant. 

18  WalL  604-622,  21  L.  Ed.  047,  E8PT  t.  FIRST  NAT.  BANE  OF  OIN- 

OINNATL 

Money  paid  by  mistake,  on  raised  or  altered  check,  neither  party  being 
at  fault,  may  be  recovered  ba<dc 
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Approved  in  United  States  v.  National  Exchange  Bank,  214  U.  S.  316, 
58  L.  Ed.  1011,  29  Sup.  Ct.  665,  holding  United  States  could  recover 
from  bank  collecting  foi^d  pension  checks  from  subtreasniy;  Strauss 
V.  Hensey,  9  App.  D.  C.  547,  holding  one  who  took  up  forged  notes 
secured  by  lien  on  property  in  order  to  clear  property  for  purpose  of 
securing  laiger  loan  by  Jiimself  coilld  recover  money  so  paid,  though 
original  payee  of  notes  was  innocent;  McClendon  v.  Bank  of  Advance,. 
188  Mo.  App.  427,  174  S.  W.  205,  holding  bank  not  concluded  by  pay- 
ing raised  checks  but  could  recover  on  ground  of  mutual  mistake; 
Marine  Nat.  Bank  v.  National  City  Bank,  59  N.  Y.  78,  17  Am.  Bep.  312, 
and  City  Bank  of  Houston  v.  National  Bank  of  Houston,  45  Tex.  218, 
220,  both  following  rule;  Leather  Manufacturers'  Bank  v.  Merchants' 
Bank,  128  U.  S.  35,  32  L;  Ed.  844,  9  Sup.  Ct.  4,  ruling  similarly  where 
eheck  paid  on  forged  indorsement  of  payer's  name ;  Third  Nat.  Bank  v. 
Allen,  59  Mo.  314,  allowing  recovery  of  money  paid  on  forged  check. 

Distinguished  in  Bapp  v.  National  Security  Bank,  136  Pa.  St.  438,  20 
Atl.  510,  where  raised  check  was  received  as  cash  deposit;  Deposit  Bank 
V.  Fayette  Nat.  Bank,  90  Ky.  20,  21,  7  L.  B.  A-  851,  13  S.  W.  340,  341, 
where  drawer's  name  forged. 

Bights  and  remedies  of  the  several  parties  when  a  forged  check  has 
been  paid.    Note,  17  Am.  St.  Rep.  896,  899. 

Effect  of  payment  or  certification  of  raised  checks.    Note,  39  Am. 
Dec.  623,  524. 

Right  of  bank  to  recover  money  paid  by  mistake.    Note,  1  Ann. 
Oas.  638. 

Where  money  has  been  paid  on  a  raised  check,  if  either  party  has  been 
guilty  of  negUgence  whereby  the  cttbex  has  been  injured,  he  must  bear  loss. 

Approved  in  Farmers'  Nat.  Bank  v.  Farmers  &  Traders'  Bank,  169 
Ky.  147,  L.  R.  A.  (N.  S.)  1915A,  77, 166  S.  W.  989,  holding  bank  paying 
check  of  depositor  estopped  to  deny  genuineness  of  signature  to  detri- 
ment of  innocent  third  party;  Fegan  v.  Great  Northern  Ry.  Co.,  9 
N.  D.  39,  81  N.  W.  44,  holding  plaintiff  cannot  recover  money  paid  under 
mutual  mistake  of  fact  where  plaintiff,  prior  to  and. at  time  of  payment, 
bad  means  of  ascertaining  existence  of  fact  but  neglected  to  do  so; 
First  Nat.  Bank  y.  State  Bank,  22  Neb.  774,  8  Am.  St.  Rep.  298,  36 
K.  W.  292,  holding  bank  paying  forged  check  is  liable  therefor. 

Liability  of  bank  paying  raised  check.    Note,  6  B.  R.  0.  294. 

Response  of  bank  officer  that  check  Is  good,  In  absence  of  ccmtrary  in- 
tention, applies  only  to  genuineness  of  signature  and  state  of  account. 

Approved  in  Crocker-Woolworth  Bank  v.  Nevada  Bank,  139  Cal.  575, 
73  Pac.  460,  holding  where  raised  check  is  deposited  with  bank  for 
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collection  and  indorsed  by  it  by  restrictive  indorsement  and  it  is  paid 
by  drawee  and  funds  are  paid  by  collecting  bank  to  payee,  collecting 
bank  not  liable  to  drawee;  Citizens'  Nat.  Bank  of  Davenport  v.  City 
Nat.  Bank  of  Clinton,  111  Iowa,  216,  82  N.  W.  466,  holding  indorse- 
ment to  drawee  bank  for  collection  of  check  paid  on  presentation  with 
forged  indorsement  of  payee  renders  indorser  liable  on  payment  by 
drawee ;  Clews  v.  Bank  of  New  York  Nat.  Panking  Assn.,  89  N.  Y.  422, 
424,  42  Am.  Rep.  304,  806,  following  rule;  German  Sav.  Bank  v.  Citi- 
zens' Nat.  Bank,  101  Iowa,  545,  63  Am.  St.  Rep.  408,  70  N.  W.  773, 
holding  bank  may  recover  money  paid  to  person  whose  name  is  forged 
on  check  as  payee ;  White  v.  Continental  Nat.  Bank,  64  N.  Y.  320,  21 
Am.  Rep.  614,  holding,  by  accepting  bill  of  exchange,  drawer  does  not 
warrant  holder's  title. 

Distinguished  in  Bank  of  Williamson  v.  McDowell  County  Bank,  66 
W.  Va.  665,  86  L.  R.  A.  (N.  S.)  605,  66  S.  E.  769,  holding  bank  Ijy  tak- 
ing forged  check  indorsed  by  reputed  payee,  from  unknown  x)erson  and 
putting  its  own  unrestricted  indorsement  thereon  was  liable  to  drawee 
for  money  paid  on  cheek  in  ignorance  of  f orgeiy. 

Quaere,  whether  indorsement  of  word  "good,**  on  raised  check,  by  bank 
officer,  would  estop  bank  from  suit  to  recover  amount  paid. 

Distinguished  in  Louisiana  Nat.  Bank  v.  Citizens'  Bank  of  Louisiana, 
28  La.  Ann.  191,  192,  26  Am.  Rep.  95,  96,  holding,  in  such  case,  bank 
cannot  recover. 

Bills  of  exchange  and  checks  differ,  in  that  latter  are  always  drawn  on 
funds  on  deposit,  and  indorsement  as  good,  implies  possession  of  funds. 

Approved  in  Hoss  v.  United  States,  232  Fed.  333,  holding  cashier's 
check  payable  to  order  of  named  x>erson  was  bill  of  exchange  within 
section  5209,  Revised  Statutes;  Oarrettson  v.  North  Atchison  Bank,  39 
Fed.  166,  7  li.  R.  A.  430,  holding  bank  bound  to  person  receiving  check 
for  valuable  consideration ;  Bom  v.  First  Nat.  Bank,  123  Ind.  80, 18  Am. 
St.  Rep.  813,  7  L.  R.  A.  443,  24  N.  E.  173,  holding  drawer  is  released 
by  certification;  Kahn  v.  Walton,  46  Ohio  St.  207,  20  N.  E.  209,  holding 
mere  reply  that  drawer's  credit  is  good  to  certain  amount  does  not  bind 
bank  to  cash  any  checks  which  drawer  may  revoke ;  First  Nat.  Bank  v. 
Whitman,  94  U.  S.  345,  24  L.  Ed.  231,  and  Famous  Shoe  etc.  Co.  ▼• 
Crosswhite,  51  Mo.  App.  61,  both  arguendo. 

Where  check  is  certified  with  intent  to  give  it  credit  for  negotiation, 
bank  is  Uable  thereon  to  third  persons;  altter  where  such  certification  is 
only  for  satisfaction  of  person  taking  it. 

Approved  in  Walters  Nat.  Bank  v.  Bantock,  41  Okl.  160,  L.  R.  A. 
19150,  581, 137  Pac.  720,  holding  drawing  of  check  and  deposit  in  escrow 
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with  bank  operated  as  assignment  of  fond,  and  bank  ooold  not  there- 
aft^  offset  against  fund  debt  due  from  drawer. 

Effect  of  certificate  of  check.    Note,  26  Am.  Bep.  96. 

Certified  checks— Liability  of  bank.    Note,  89  Am.  Dec  448. 

Right  of  bank  as  to  certified  check  or  draft  fraudulently  altered. 
Note,.  4  B.  R.  0.  689,  892. 

Verbal  rei^y  that  check  is  good  to  person  about  to  receive  it»  extends 
only  to  matters  of  which  officer  is  presumed  to  have  information,  unless 
question  was  clearly  directed  to  other  matters. 

Approved  in  Merchants'  Nat.  Bank  v.  Sells,  3  Mo.  App.  95,  holding 
bank  paying  draft  on  erroneous  identification  cannot  recover  from  per- 
son identifying;  Bank  of  Springfield  v.  First  Nat.  Bank,  30  Mo.  App. 
276,  holding  such  statement  does  not  bind  bank  to  pay  at  any  time 
thereafter. 

Parol  acceptance  of  a  bill.    Note,  44  Am.  Dec.  264. 

Bank's  liability  on  claimed  acceptance  external  to  check.    Note, 
8  L.  R.  A.  (N.  S.)  1148. 

18  WalL  623-626,  21  I..  Ed.  859»  GRANT  v.  STBONQ. 

When  mechanics  lien  has  attached,  mere  taking  of  negotiable  note  as 
security,  does  not  operate  as  release. 

Approved  in  Pope  v.  Graham,  44  Tex.  199,  following  rule. 

Loss  of  mechanic's  lien  by  taking  mortgage  security.    Note,  Ann. 
Oas.  1916D,  18L 

Whether  lien  is  obtained,  or  is  displaced  when  It  once  attaches,  is 
largely  matter  of  intention,  determlnahle  ftom  acts  and  surrounding  circum- 
stances. 

Approved  in  Sprague  v.  Provident  Savings  etc.  Co.,  163  Fed.  453,  90 
C.  C.  A.  71,  waiver  of  right  of  lien  by  contractor  in  favor  of  bond- 
holders held  not  abrogated  by  subsequent  dealings ;  McMurray  v.  Brown, 
91  U.  S.  266,  23  L.  Ed.  324,  and  Central  Trust  Co.  v.  Richmond  etc.  R.  R. 
Co.,  68  Fed.  94,  41  L.  R.  A.  458,  15  C.  C.  A.  273,  both  holding  lien 
not  waived  where  contract,  which  would  so  operate,  not  carried  out; 
Howe  V.  Kindred,  42  Minn.  436,  44  N.  W.  313,  holding  lien  not  waived 
by  mere  acceptance  of  collateral. 

Mechanic's  Hen  does  not  attach  where  builder  takes  real  security  which, 
upon  completlim  of  work,  he  surrenders  for  mere  note. 

Approved  in  The  Thomas  Morgan,  123  Fed.  787,  holding  taking  mort- 
gage on  vessel  -foi^  future  advances  for  supplies  not  inconsistent  with 
statutory  maritime  lien  for  supplies  subsequently  furnished;  Martin  v. 
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Becker,  169  Cal.  311,  312,  Ann.  Oas.  1916D,  171,  146  Pac.  669,  670, 
holding  where  contractor  agreed  to  take  deed  to  part  of  property  in 
payment,  lien  was  waived;  Ohio- Falls  Car  Co.  v.  Central  Trust  Co.,  71 
Fed.  921, 18  C.  C.  A.  386,  holding  lien  for  supplies  waived  by  acceptance 
of  note;  Willison  v.  Douglas,  66  Md.  102,  6  Atl.  432,  holding  right  to 
lien  waived  by  acceptance  of  mortgage;  Casey  &  Hedger  Mfg.  Co.  v. 
Weatherly,  101  Tenn.  324,  47  S.  W.  433,  holding  agreement  to  give 
credit  beyond  life  of  mere  lien  waives  lien;  Steams  v.  Lawrence,  83 
Fed.  745,  28  C.  C.  A.  66,  and  Jones  v.  Great  Southern  etc.  Hotel  Co., 
86  Fed.  383,  30  C.  C.  A.  108,  both  arguendo. 

Distinguished  in  Baumhoff  v.  St.  Louis  etc.  Ry.,  171  Mo.  126,  131, 
94  Am.  St.  Rep.  773,  776,  71  S.  W.  158,  159,  holding  agreement  to  ac- 
cept securities  on  payment  is  not  waiver  of  mechanic's  lien. 

Miscellaneous.  Cited  in  Strong  v.  Orant,  2  Mackey  (D.  C.)i  223, 
referring  historically  to  principal  case. 

18  WaU.  026-628,  21  L.  Ed.  938,  DAVENPORT  ▼.  DOWa 

StocUiolder,  raing  in  case  corporation  refuaee  to  do  so,  most  make  cor- 
poration party. 

Approved  in  Bogdrt  v.  Southern  Pac.  Co.,  215  Fed.  219,  and  Starr 
V.  Heald,  28  Okl.  795,  116  Pac.  189,  hoth  following  rule;  Venner  v. 
Great  Northern  Ry.  Co.,  209  U.  S.  32,  52  L.  Ed.  669,  28  Sup.  Ct.  328, 
holding  corporation  so  joined  must  be  regarded  as  party  defendant 
for  purposes  of  jurisdiction;  Doctor  v.  Harrington,  196  U.  S.  588,  49 
L.  Ed.  610,  25  Sup.  Ct.  355,  fact  that  ultimate  interest  of  corporation 
defendant  may  be  same  as  complaining  stockholders  does  not  require 
alignment  of  corporation  with  complainants  for  purpose  of  Federal 
jurisdiction  where  corporate  control  is  antagonistic;  Lawrence  v.  South- 
ern Pac.  Co.,  180  Fed.  824,  applying  rule  in  suit  by  minority  stockholder 
to  recover  interest  in  property  alleged  wrongfully  sold  by  corporation; 
Larabee  v.  Dolley,  175  Fed.  378,  holding  suit  by  minority  stockholder 
to  restrain  misapplication  of  funds  was  brought  in  right  of  corporation, 
and  value  of  right  of  corporation  to  be  protected  governed  jurisdiction; 
Caylor  v.  Cooper,  165  Fed.  761,  holding  where  two  trustees  held  prop- 
erty jointly,  in  suit  by  one  on  refusal  of  other  to  join,  such  other  was 
uecessaiy  party;  McClelland  v.  McKane,  154  Fed.  165,  holding  in  suit 
by  stockholder  in  right  of  corporation,  diversity  of  citizenship  to  give 
jurisdiction  to  Federal  court  did  not  exist  where  plaintiff  was  citizen 
of  a  State  and  corporation  of  a  territory,  though  diversity  existed  as 
to  other  defendants ;  Big  Creek  etc.  Iron  Co.  v.  American  Loan  etc.  Co., 
127  Fed.  633,  62  C.  C.  A.  351,  holding  where  corporate  stockholders 
intervene  in  foreclosure  against  corporation  for  sole  purpose  of  con- 
testing validity  of  mortgage,  they  must  stand  upon  same  right  aa  oor- 
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pontioii  itself;  RedMd  v.  Baltimore  &  0.  R.  R.  Co.^  124  Fed.  930, 
holding  in  suit  by  stpoekholder  in  domestic  corporation  to-  charge  foreign 
corporation  as  trustee  on  ground  that  as  owner  of  majority  stock  of 
first  corporation  it'  caused  such  corporation  to  do  acts  in  fraud  of  other 
stockholders,  domestic  corporation  is  indispensable  party;  McKee  t. 
Chautauqua  Assembly,  124  Fed.  811,  holding  member  of  nonstock  cor- 
poration cannot  restrain  ultra  vires  acts  of  trustees  where  his  contract 
or  property  rights  are  not  destroyed  or  impaired;  Morshead  v.  South- 
em  Pac.  Co.,  123  Fed.  351,  holding  corporation  is  indispensable  party 
to  suit  by  stockholders  to  set  aside  as  fraudulent  conveyances  executed 
by  corporation;  Metcalf  v.  American  School  Furniture  Co.,  122  Fed. 
118,  holding  stockholder  may  sue  on  behalf  of  corporation  to  set  aside 
illegal  conve3rance  by  corporation  where  it  is  under  control  of  directors 
who  made  such  transfer;  Lamm  v.  Parrott  Silver  etc.  Co.,  Ill  Fed.  241, 
holding  suit  by  stockholders  against  their  corporation  and  another 
corporation  which  has  by  unlawful  combination  obtained  controlling  in- 
terest in  first,  and  which  seeks  to  enjoin  payment  of  dividends  by 
second,  involves  separate  controversy  as  to  and  is  removable  by  second 
corporation;  Eldred  v.  American  Palace  Car  Co.,  105  Fed.  458,  44 
C.  C.  A.  554,  holding  where  court  cannot  grant  relief  in  action  by  stock- 
holders because  of  absence  of  corporation  -over  which  it  has  no  jims- 
diction  and  who  refuses  to  become  party,  preliminary  injunction  against 
defendant  must  be  dissolved;  Turner  v.  Markham,  155  Cal.  570, 102  Pac. 
275,  holding  in  action  by  stockholder  on  behalf  of  corporation,  no  re- 
covery can  be  had  for  personal  injury  of  stockholder;  Zuelly  v.  Casper, 
160  Ind.  460,  67  N.  £.  105,  holding  taxpayer  may  sue  county  auditor 
and  county  commissioners  for  restitution  by  former  of  mon^s  illegally 
allowed  him  by  latter  in  excess  of  his  fees,  where  latter  refused  to 
proceed  against  him;  Groel  v.  United  Electric  Co.,  70  N.  J.  Eq.  625,  61 
AtL  1064,  holding  where  stockholder  sued  to  recover  secret  profits 
from  promoters,  corporation  as  defendant  could  not  by  plea  of  com- 
plaint question  plaintiff's  power  to  sue;  Kidd  v.  New  Hampshire  Trac- 
tion Co.,  72  N.  H.  286,  66  L.  R.  A.  674,  56  Atl.  469,  stockholders  in 
foreign  corporation  may  sue  for  its  property  in  State  though  it  is  not 
served  with  process  in  State  and  does  not  appear;  Hearst  v.  Putnam 
Min.  Co.,  28  Utah,  196,  107  Am.  St.  Rep.  698,  77  Pac.  757,  where  cor- 
poration has  sold  property,  stockholders  cannot  sue  to  cancel  conveyance 
on  ground  of  fraud  giving  right  to  trust  in  their  favor;  Swan  Land 
etc.  Co.  V.  Frank,  148  U.  S.  611,  87  L.  Ed.  580,  13  Sup.  Ct.  694,  hold- 
ing corporation  indispensable  party  to  suit  against  portion  of  stock- 
holders, by  party  holding  unliquidated  claim  for  damages;  Forbes  v. 
Gracey,  9  Fed.  Cas.  402,  following  rule  in  suit  to  enjoin  collection  of 
illegal  taxes;  First  Nat.  Bank  v.  Smith,  6  Fed.  216,  and  Dormitzer  v. 
Illinois  etc.  Bridge  Co.,  6  Fed.  220,  applying  rule  in  suit  to  collect 
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unp&id  assessments  on  stock;  Taylor  v.  Holmes,  14  Fed.  507,  and  Porter 
V.  Sabin,  149  U.  S.  478,  87  L.  Ed.  818,  13  Sup.  Ct.  1010  (affirming  36 
Fed.  477),  applying  rule  in  suit  against  former  directors  for  misap- 
plication of  funds;  Foster  v.  Mansfield  etc.  R.  R.' Co.,  36  Fed.  628, 
applying  rule  in  suit  to  set  aside  foreclosure  sale;  Hill  v.  Glasgow  R.  R. 
Co.,  41  Fed.  614,  applying  rule  in  suit  to  ^ijoin  misapplication  for  cor- 
porate funds ;  Consolidated  Water  Co.  v.  Babcock,  76  Fed.  252,  and  Con- 
solidated Water  Co.  v.  San  Diego,  93  Fed.  852,  35  C.  C.  A.  631,  applying 
rule  in  suit  by  mortgagee  of  company  property,  to  prevent  enforce- 
ment of  ordinance  fixing  water  rates;  Byers  v.  Rollins,  13  Colo.  27, 
21  Pac.  896,  applying  rule  in  suit  by  stockholder  to  oust  officers;  Carter 
V.  Ford  Plate-Glass  Co.,  85  Ind.  182,  applying  rule  in  suit  to  determine 
validity  of  foreclosure  proceedings;  Shawhan  v.  Zinn,  79  Ky.  304,  ap- 
plying rule  in  suit  to  determine  right  of  purchasers  of  corporate  prop- 
erty at  judicial  sale;  Wilkins  v.  Thome,  60  Md.  259,  applying  rule 
in  action  between  bona  fide  stockholders  and  others  claiming  to  be 
such ;  Taylor  v.  Matteson,  86  Wis.  126,  56  N.  W.  833,  holding  plaintiff 
not  entitled  personally  to  proceeds  of  judgment;  Ridgway  Township 
V.  Griswold,  1  McCrary,  154,  Fed.  Cas.  11,819,  Bowdoin  College  v. 
Merritt,  63  Fed.  214 ,  McMuHen  v.  Ritchie,  64  Fed.  262,  and  Diekerman 
▼.  Northern  Trust  Co.,  176  U.  S.  188,  44  L.  Ed.  429,  20  Sup.  Ct.  313,  all 
arguendo.  ^ 

When  stockholders  may  maintain  suits  against  officers  and  agents 
of  corporation  to  call  them  to  account  or  to  set  aside  their  acts. 
Note,  41  Am.  Dec.  369. 

Actions  by  stockholders  on  behalf  of  corporations.  Note,  97  Am. 
St.  Rep.  46. 

Application  to  board  of  directors  as  condition  of  stockholder's 
right  to  sue  on  behalf  of  corporation.  Note,  51  L.  R.  A.  (N.  S.) 
100. 

Making  corporation  party  to  suit  by  stockholder  in  its  behalf. 
Note,  51  L.  R.  A.  (N.  S.)  123. 

Miscellaneous.  Cited  in  Harris- Woodbury  Lumber  Co.  v.  Coffin,  179 
Fed.  265,  to  point  that  trustees  of  corporation  after  dissolution  by 
annulment  of  charter  for  nonpayment  of  taxes  could  sue  or  be  sued 
in  corporate  name;  People  v.  Louisville  etc.  R.  R.,  120  HI.  61,  10  N.  E. 
664,  but  not  in  x)oint. 

18  WaU.  62S-629,  21  L.  Ed.  813,  ST.  CHCAIB  00X7NTY  T.  LOVINaSTON. 

Decree  of  State  Supreme  Court,  remanding  cause  for  further  proceed- 
tngs,  is  not  final  Judgment  from  which  error  will  lie  to  Federal  Supreme 
Oouzt 
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• 

Appioved  in  Parcels  v.  Johnson,  20  Wall.  664,  22  L.  Ed.  410,  MeComb 
▼.  Commissionefrs  of  Ejiox  County,  91  U.  S.  2,  23  L.  Ed.  186,  Bostwick 
v..Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  74,  1  Sup.  Ct.  16,  and  Great 
Western  Tel.  Co.  v.  Bumham,  162  U.  S.  342,  40  L.  Ed.  993,  16  Sup.  Ct. 
S61,  all  following  rule;  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  132, 
46  L.  Ed.  118,  22  Sup.  Ct.  60,  holding  judgment  reversing  judgment  of 
trial  court  granting  recovery  of  usurious  interest  and  remanding  for 
further  proceeding  is  not  final  judgment  to  which  writ  of  error  lies; 
Morgan  v.  Thompson,  124  Fed.  205,  69  C.  C.  A.  672,  holding  judgment 
of  United  States  Court  of  Appeals  in  Indian  Territory  reversing  judg- 
ment of  inferior  court  and  remanding  cause  for  further  proceedings  is 
not  reviewable  in  Circuit  Court  of  Appeals. 

Writ  of  error — Judgments  of  State  courts  reviewable  by  United 
States  Supreme  Court.    Note,  91  Ain.  Dec  197. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  K  B.  A.  617. 

Judgment,  to  be  final,  must  terminate  litigation  between  parties  to  suit. 
Approved  in  Clement  v.  Wilson,  136  Fed.  760,  68  C.  C.  A.  387,  order 
setting  aside  verdict  and  granting  new  trial  is  not  final  reviewable  order; 
Harris  Mfg.  Co.  v.  Walsh,  2  Dak.  43,  3  N.  W.  309,  holding  order  sus- 
taining demurrer  to  one  of  several  separate  defenses  is  not  final ;  Penn- 
sylvania Steel  Co's  Appeal,  161  Pa.  St.  676,  29  Atl.  294,  holding  order 
overruling  exceptions  to  jury's  report  is  not  final  judgment. 

■ 

18  WaU.  629^35,  21  li.  Ed.  027,  OBAY  ▼.  BOIJU>. 

Setoff  is  allowed  in  equity  only  wliete  dflims  are  mutual,  unless  circnni- 
staaces  or  medal  axreement  would  render  refusal  to  allow  It  unjust. 

Approved  in  Williams  Patent  Crusher  etc.  Co.  v.  Eansey  Mfg.  Co., 
205  Fed.  377,  holding  claim  arising  from  tort  not  connected  with  contract 
on  which  suit  was  brought  was  not  proper  subject  of  setoff;  In  re  T.  M. 
Lesher  &  Son.,  176  Fed.  652,  holding  claim  from  promissory  notes  of 
partner  could  not  be  setoff  against  a  judgment  on  behalf  of  firm  in  prov- 
ing claim  in  bankruptcy;  York  Mfg.  Co.  v.  Rothwell,  119  Fed.  147,  66 
O.  C.  A.  62,  holding  one  of  two  joint  makers  of  note  when  sued  alone 
thereon  may  plead  as  counterclaim  breach  of  warranty  in  respect  to 
machinery  for  purchase  price  of  which  note  was  given;  Hooks  v.  Gila 
Valley  Bank  etc.  Co.,  12  Ariz.  317,  100  Pac.  807,  holding  firm  note  to 
bank  assumed  by  insolvent  partner  on  dissolution  became  individual 
debt,  subject  to  setoff  against  his  deposit  in  bank. 

Debt  owing  to  two  persons  Jointly,  and  Joint  note  given  by  one  of  them 
and  third  person,  are  not  subject  to  setoff,  under  bankrupt  act. 

Approved  in  In  re  Shults,  132  Fed.  575,  solvent  partnership  iudebtr  \ 
to  bankrupt  cannot  set  off  against  such  indebtedness  claim  due  from 
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bankrupt  estate  to  one  of  partners ;  Munger  v.  Albany  City  etc.  Bank, 
85  N.  T.  589;  following  rule;  Commonwealth  v.  Shoe  etc.  Ins.  Co.,  112 
Mass.  135,  arguendo. 

Distinguished  in  In  re  Crystal  Spring  Bottling  Co.,  100  Fed.  265, 
holding  where  five  persons,  only  one  of  whom  was  solvent,  had  joint 
claim  against  bankrupt  estate,  and  each  one  was  severally  liable  to  trus- 
tee and  aggregate  amount  of  such  liabilities  was  more  than  claim,  but 
it  did  not  appear  that  joint  liability  and  separate  debts  grew  out  of  same 
transaction,  there  could  be  no  setoff. 

Setoff  under  American  bankruptcy  acts.    Note,  Ann.  Oas.  19160, 
975,  978. 

Setoff  against  claim  in  hands  of  receiver,  assignee  or  trustee  for 
creditors.    Note,  28  L.  R.  A.  314. 

Setoff  in  bankruptcy.    Note,  55  L.  R.  A.  48,  70,  78. 

Joint  indebtedness  may  be  proved  and  set  off  agaiiurt  estate  of  either 
of  Joint  debtors,  who  may  become  bankrupt. 

Approved  in  In  re  Carrier,  39  Fed.  198,  following  rule;  Curtis  v. 
Woodward,  58  Wis.  505,  507,  46  Am.  Rep.  650,  652,  17  N.  W.  331,  332, 
holding  debt  created  by  firm,  provable  against  individual  partner. 

Distingnished  in  Rollins  v.  Twitchell,  2  Hask.  73,  Fed.  Cas.  12,027, 
under  facts. 

Debt  due  to  aevwal  Joint  creditors  cannot  be  set  off  against  debt  d«e 
by  one  of  them. 

Approved  in  Cromwell  v.  Parsons,  219  Mass.  301,  106  N.  E.  1021,  hold- 
ing execution  in<  favor  of  master  of  vessel  against  principal  and  agent 
for  breach  of  contract  .of  hire  could  not  be  offset  against  execution  in 
favor  of  principal  against  master  on  check  for  payment  of  hire. 

Cited  in  Newberry  v.  Robinson,  41  Fed.  459,  arguendo. 

18  WaU.  635-642,  21  L.  Ed.  866,  BA&THOLOW  V.  BEAN. 

Payment  by  debtor,  in  fact  insolveiit,  alttongh  made  to  holder  of  bis 
overdue  note,  on  iiiiich  liability  of  Indorser  is  already  fixed,  ia  preference 
nnder  bankrupt  act. 

Approved  in  Huntington  v.  Baskerville,  192  Fed.  817, 113  C.  C.  A.  137, 
holding  where  payment  by  insolvent  released  purchaser  of  note  from 
obligation  to  indemnify  surety  against  loss,  such  purchaser  was  bene- 
fited, and  preference  was  voidable;  Kobusch  v.  Hand,  156  Fed.  661,  18 
L.  R.  A.  (N.  8.)  660,  84  C.  C.  A.  372,  holding  where  president  of  insol- 
vent corporation  caused  it  to  pay  notes  on  which  he  was  surety  within 
four  months  of  bankruptcy,  so  as  to  relieve  himself  from  liability, 
amount  so  paid  was  recoverable  by  trustee  from  president ;  In  re  Greorge 
M.  Hill  Co.,  30  Fed.  319,  66  L.  R.  A.  68,  64  C.  C.  A.  561,  payment  to 
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bank  by  insolvent  within  four  months  prior  to  bankruptcy  of  notes  given 
to  third  person  but  which  have  been  indorsed  to  bank  is  preference 
under  Bankruptcy  Act,  §  60a;  Swarts  v,  Siegel,  117  Fed.  16,  18,  54 
C.  C.  A.  399,  holding  indorser  or  surety  on  bankrupt's  obligation  is 
creditor,  so  that  payment  on  such  obligation  by  debtor  while  insolvent  to 
holder  within  four  months  of  bankruptcy  will  constitute  preference; 
In  re  Greth,  112  Fed.  980,  rejecting  claim  where  creditor  entered  judg- 
ment by  confession  within  four  months  of  petition  for  debtor's  bank- 
ruptcy and  contested  with  trustee  his  right  to  lien  on  realty,  and  then 
proved  his  claim  before  referee,  proofs  reciting  that  preferences  had 
been  surrendered;  In  re  Siegel  etc.  Dry  Goods  Co.,  HI  Fed.  985,  apply- 
ing rule  where  bank  held  notes  of  corporation  indorsed  by  partnership 
which  was  liable  as  joint  maker  and  which  corporation  made  pa3mient 
without  baiik's  knowledge  of  corporation's  insolvency;  In  re  Owings,  109 
Fed.  624,  holding  creditor  knowingly  receiving  voidable  preference  which 
tmistee  is  compelled  to  recover  by  suit  cannot  thereafter  prove  debt 
against  estate;  In  re  Schmechel  Cloak  etc.  Co.,  104  Fed.  65,  66,  holding 
guarantor  who  has  paid  remainder  of  note  since  adjudication  in  bank- 
ruptcy can  prove  up  claim  only  on  returiiing  to  estate  amount  of  prefer- 
ence; Capital  Nat.  Bank  v.  Wilkerson,  36  Ind.  App.  479,  481,  75  N.  E. 
841,  preference  not  affected  by  fact  that  at  time  of  payment  creditor 
held  securities  largely  in  excess  of  debt;  Atherton  v.  Emerson,  199  Mass. 
216,  85  N.  E.  534,  holding  transfer  by  insolvent  corporation  to  officer 
of  its  stock  of  merchandise  to  secure  debt  due  him' from  corporation  was 
voidable  preference ;  Landry  v.  Andrews,  22  R.  I.  601,  48  Atl.  1037,  hold- 
ing payment  of  note  by  maker  prior  to  his  being  adjudged  bankrupt,  at 
direction  of  indorser,  who  had  reason  to  believe  that  it  was  intended  to 
give  him  preference,  was  preference  which  could  be  recovered  under 
Bankruptcy  Act  1898,  §  60b ;  Harris  v.  Second  Nat.  Bank,  110  Tenn.  245, 
75  S.  W.  1054,  bankruptcy  trustee  is  not  precluded  from  recovering  from 
payee  in  note  money  paid  by  bankrupt  on  note  within  four  months  of 
adjudication  though  there  are  solvent  indorsers  on  note;  In  re  Ayers, 
6  Biss.  50,  Fed.  Cas.  685,  and  Northern  Bank  v.  Coc^e,  3  Bush,  343,  both 
holding  indorser  released  by  such  fraudulent  payment  to  indorsee;  Sill 
V.  Solberg,  10  Biss.  261,  262,  6  Fed.  476,  477,  holding  transfer  of  assets 
to  secure  indorser  is  void ;  Corbett  v.  Woodward,  5  Sawy.  414,  Fed.  Cas. 
3223,  holding  void,  mortgage  for  loan,  with  intent  to  prefer  mortgagee; 
Thomas  v.  Woodbury,  1  Hask.  569,  Fed.  Cas.  13,916,  holding  payment  to 
indorser,  who  had  knowledge  of  insolvency,  void. 

Distinguished  in  Swarts  v.  Fourth  Nat.  Bank,  117  Fed.  9,  54  C.  C.  A. 
387,  holding  where  bank  held  two  series  of  notes,  one  secured  by  in- 
solvent accommodation  indorsers  and  other  by  accommodation  indorsers,. 
some  of  whom  were  solvent,  and  received  part  payment  on  latter  from 
vin— aa 
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bankrupt,  on  snrrender  of  such  payment  it  becomes  entitled  to  allow* 
ance  of  claim  in  full  for  both  notes;  Swarts  y.  Si^el,  114  Fed.  1007, 
1008,  holding  accommodation  indorser  on  bankrapt's  note  not  creditor 
of  bankrupt  where  he  had  not  paid  note,  and  cannot  be  said  to  receive 
preference  where  bankrupt  paid  note  to  payee  (reversed  in  117  Fed. 
13,  54  C.  C.  A.  399) ;  Second  Nat.  Bank  v.  Prewett,  117  Tenn.  4,  119 
Am.  St.  Bep.  987,  9  L.  B.  A.  (N,  S.)  581,  96  S.  W.  334,  holding  where 
bankrupt  paid  note  before  due,  but  under  its  terms,  and  amount  was 
recovered  as  preference,  indorsers  were  not  released  by  such  payment; 
Alderdice  v.  State  Bank,  1  Hughes,  56,  Fed.  Gas.  154,  under  facts. 

Payment  voidable  under  bankruptcy  act  as  discharge  of  surety, 
guarantor  or  indorser.    Note,  9  L.  B.  A.  (N.  S.)  582. 

Miscellaneous.  Cited  in  Harmanson  y«  Bain,  1  Hughes/  201,  Fed. 
Cas.  6072y  not  in  point. 

18  WalL  642-648^  21  L.  Ed.  758,  DAin>EUBT  ▼.  8MITS. 

Intemal  revenue  act  of  July,  1866,  does  not  require  assesMT  te  make 
separate  speclflcation  of  deficiency  for  eacb  def ectiTe  return. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  221 
Fed.  30,  136  C.  C.  A.  553,  holding  in  suit  for  breach  of  distilling  bond, 
where  spirits  removed  without  paying  tax,  recital  in  complaint  of  assess- 
ment did  not  have  effect  to  base  suit  thereon,  or  preclude  recovery  in 
action  for  debt. 

Beaaaeawnent  for  deficiency,  under  act  of  Marcb,  1887,  is  valid,  li^tliougli 
brewers  are,  under  act  of  1866,  taxable  by  stamps  per  barrel. 

Cited  in  United  States  v.  Myers,  3  Hughes,  245,  Fed.  Cas.  15,846, 
to  point  that  court  will  construe  revenue  laws  to  accomplish  evident 
object. 

If  manufacturer's  books  diow  that  bis  returns  or  stamps  equal  amount 
of  production  and  sale,  burden  is  on  government  te  show  deficiency. 

Approved  in  BergdoU  v.  Pollock,  95  U.  S.  340,  24  L.  Ed.  513,  holding, 
if  books  cannot  be  produced,  or  do  not  contain  information,  recollection 
of  witnesses  is  not  admissible. 

18  WalL  64S-667,  21  L.  Ed.  966,  HOBNBtJOSUS  ▼.  TOOMBS. 

Powers  exercised  by  territorial  legislatures  are  as  extensive  as  those 
exercised  by  any  State  legislature,  subject  only  to  plenary  control  of  Con- 


Approved  in  Christiansen  v.  King  County,  239  U.  S.  365,  60  L.  Ed. 
ZSSf  36  Sup.  Ct.  118,  holding  territory,  under  grant  of  power  to  legis- 
late on  all  rightful  subjects,  could  provide  for  escheat  on  failure  of 
heirs;  Ponce  v.  Roman  Catholic  Apostolic  Church,  210  U.  S.  308,  62 
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L.  Ed.  1074.  28  Sup.  Ct.  737,  upholding  act  of  legislature  of  Porto  Rico, 
giving  supreme  court  of  Porto  Rico  jurisdiction  of  suits  relating  to 
title  to  property  claimed  by  Roman  Catholic  Church;  Denver  &  R.  G. 
R.  Co.  ▼.  Wagner,  167  Fed.  83,  92  C.  C.  A.  527,  upholding  statute  of 
teiritoiy,  that  service  on  railroad  company  could  be  made  on  station 
agent  therein;  United  States  v.  North  Pac.  Wharves  etc.  Co.,  4  Alaska, 
559,  560^  holding  where  crime  is  local,  grand  juiy,  in  investigation, 
must  follow  Alaska  Code^  and  where  crime  national,  it  must  follow 
Federal  statutes;  Torrez  v.  County  Commrs.  of  Socorro,  10  N.  M. 
690,  65  Pac.  182,  holding  New  Mexico  territorial  courts  have  power  to 
pass  upon  constitutionality  of  act  of  territorial  legislature;  Territory 
V.  Long  Bell  Lumber  Co.,  22  OkL  902,  99  Pac.  916,  holding  legislature 
of  Oklahoma  Territory  had  power  to  enact  anti-trust  laws;  Sawyer 
V.  El  Paso  etc.  Ry.  Co.,  49  Tex.  Civ.  Ill,  108  S.  W.  721,  upholding 
statute  of  territory  of  New  Mexico  requiring  notice  of  claim  for  'per- 
sonal  injuries  within  ninety  days;  dissenting  opinion  in  Allen  v.  Reed, 
10  Okl.  132,  63  Pac.  869,  majority  holding  void  Stats.  1893,  c.  23,  re- 
lating to  change  of  county  seats;  Reynolds  ▼.  United  States,  98  U.  S. 
154,  25  L.  Ed.  246  (affirming  1  Utah,  229),  holding  legislature  i^ay  fix 
number  of  persons  to  compose  grand  jury;  Territory  v.  Scott,  3  Dak. 
401,  20  N.  W.  408,  holding  legislature  may  relocate  capitol;  Territory 
V.  O'Connor,  5  Dak.  404,  8  L.  R.  A.  358,  41  N.  W.  749,  asserting  power 
of  legislature  to  regulate  sale  of  intoxicating  liquors;  Territory  v.  Cox, 
6  Dak.  507,  holding  legislature  may  provide  for  removal  of  officers 
by  governor;  O'Donnell  v.  Glenn,  8  Mont.  255,  19  Pac.  305,  holding 
legislature  may  require  verification  of  declaratory  statements  to  min-* 
ing  claims;  Territory  v.  Guyott,  9  Mont.  52,  22  Pac.  135,  holding  terri- 
tory may  prohibit  sales  of  liquor  to  Indians;  Baca  v.  Perez,  8  N.  M. 
199,  42  Pac.  166,  holding  act  of  Congress,  providing  for  pay  of  terri- 
torial officers,  did  not  prevent  legislature  from  employing  subordinate; 
State  V.  Norman,  16  Utah,  463,  52  Pac.  988,  asserting  power  of  terri- 
torial legislature  to  define  adultery;  In  re  Murphy,  5  Wyo.  317,  40 
Pac.  404,  to  prescribe*  penalty  for  bigamy;  In  re  Dana,  68  Fed.  901, 
Coler  V.  Board  of  County  Commrs.  of  Santa  Fe  County,  6.  N.  M.  166, 
27  Pac.  640,  and  Havill  v.  United  States,  5  Okl.  Cr.  344,  115  Pac.  123, 
all  arguendo. 

Acts  of  OongresB,  reelecting  proceedings  In  United  States  courts,  have 
no  application  to  territorial  courta. 

Approved  in  Ex  parte  Moran,  144  Fed.  598,  604,  75  C.  C.  A.  396, 
upholding  jurisdiction  of  Circuit  Court  of  Appeals  to  issue  habeas 
corpus  to  determine  power  of  territorial  court  to  imprison  one  convicted 
of  capital  offense;  Wallace  v.  Adams,  143  Fed.  725,  74  C.  C.  A.  540, 
upholding  32  Stat.  641,  creating  citizenship  court  empowered  to  review 
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final  judgments  of  United  States  courts  under  29  Stat.  339,  which  had 
been  affirmed  by  Supreme  Court;  Corbus  v.  Leonhardt,  114  Fed.  12, 
51  C.  C.  A.  636,  holding  Rev.  Stats.,  §  858,  providing  that  in  actions 
by  or  against  administrators  or  guardians  neither  party  can  testify 
against  other  as  to  transactions  with  or  statements  by  deceased  or  war^d, 
does  not  apply  to  territorial  courts;  Higgins  v.  Brown,  20  Okl.  397, 
1  Okl.  Cr.  73,  94  Pac.  719,  holding  indictment  for  murder  pending  in 
United  States  court  for  Indian  Territory  was  cognizable,  on  admission 
of  State,  in  District  Court  of  State  as  its  successor;  Fuller  v.  Johnson, 
8  Okl.  606,  58  Pac.  747,  United  States  court  of  Indian  Territory  is  not 
"United  States  court"  within  meaning  of  Okl.  Stats.  1890,  p.  930,  §2; 
Gk)od  v.  Martin,  95  U.  S.  98,  24  L.  Ed.  844,  holding  act  removing  dis- 
qualification of  witnesses  inapplicable  to  territorial  courts;  McAllister 
V.  United  States,  141  U.  S.  183,  35  L.  Ed.  696,  U  Sup.  Ct.  952,  holding 
district  judge  of  Alaska  is  not  United  States  judge  exempt  from  removal 
by  President;  United  States  v.  Hailey,  2  Idaho,  29,  30,  3  Pac.  264, 
holding  United  States  laws,  regulating  suits  by  administrators,  applies 
only  in  United  States  courts;  Territory  v.  Murray,  7  Mont.  260,  15 
Pac.  150,  holding  limitation  on  power  of  Federal  courts  to  punish  for 
contempt  not  applicable  to  territorial  courts;  Lynch  v.  Grayson,  7 
N.  M.  41,  32  Pac.  154,  holding  act  of  Congress,  relating  to  jury  trials, 
has  no  reference  to  territorial  courts;  Lincoln  etc.  Min.  Co.  v.  District 
Court,  7  N.  M.  603,  38  Pac.  585,  holding  act  of  Congress,  empowering 
Supreme  Court  of  territory  to  issue  habeas  corpus,  does  not  limit  origi- 
nal jurisdiction  to  such  writ;  Fuller  v.  Johnson,  8  Okl.  606,  58  Pac. 
747,  holding  territorial  court  is  not  United  States  court,  within  mean- 
ing of  Oklahoma  statute  of  limitations;  Steamer  Coquitlan  v.  United 
States,  163  U.  S.  351,  41  L.  Ed.  186,  16  Sup.  Ct.  1119,  dissenting  opinion 
in  Kahn  v.  Old  Telegraph  Min.  Co.j  2  Utah,  207,  and  dissenting  opinion 
in  Mackey  v.  Enzensperger,  11  Utah,  170,  39  Pac.  546,  all  arguendo. 

Distinguished  in  Summers  v.  United  States,  202  Fed.  461,  462,  120 
C.  C.  A.  563,  holding  provisions  of  Alaska  Code  relative  to  indictments 
applied  only  to  crimes  and  offenses  defined  in  act  providing  criminal 
laws  for  Alaska;  Hurt  v.  Hollingsworth,  100  U.  S.  103,  25  K  Ed.  671, 
holding  practice  act,  forbidding  joinder  of  equitable  and  legal  claims, 
applied  to  suit  removed  from  Texas;  Page  v.  Bumstine,  102  U.  S. 
668,  26  L.  Ed.  270,  under  facts;  United  States  v.  Haskin,  3  Sawy.  272, 
Fed.  Cas.  15,322,  holding  territorial  courts  are  United  States  courts 
when  acting  as  such. 

Territorial  courts,  like  State  coiirtB  are  invested  with  plenary  munici- 
pal Jurisdiction. 

Approved  in  Eldred  v.  Warner,  1  Ariz.  214,  25  Pac.  811,  asserting 
jurisdiction  of  suit  to  settle  partnership;  dissenting  opinion  in  United 


341  HORNBUCKLE  v.  TOOMBS.        18  Wall.  64g-^57 

States  ▼.  Jones,  5  Utah,  562,  564,  18  Pac.  239,  240,  majority  holdiBg 
puxiishment  of  offenses  against  United  States  mnst  be  governed  by 
United  States  laws. 

Subject  to  the  restricttons  imposed  by  Congress,  practice,  pleadings  and 
forms  of  proceedings  of  territorial  courts,  as  well  as  Jurisdictions,  are 
within  control  of  territorial  assemblies,  or  the  courts  themselYes. 

Approved  in  Mercelis  v.  Wilson,  235  U.  S.  582,  59  L.  Ed.  S71,  35 
Sap.  Ct.  150,  holding  party  invoking  ruling  to  change  bill  for  injunc- 
tion to  one  to  quiet  title  in  District  Court  of  Porto  Rico  could  not 
complain  that  court. had  no  power  to  grant  motion;  James  v.  Appel, 
192  U.  S.  138,  48  L.  Ed.  380,  24  Sup.  Ct.  224,  upholding  Ariz.  Rev.  Stats. 
1887,  §§  837,  842,  providing  that  motions  for  new  trial  are  deemed  to 
have  been  overruled  if  not  acted  upon  by  end  of  term  at  which  made, 
question  to  be  reviewable  by  Supreme  Court  as  if  motion  overruled  and 
exceptions  reserved ;  Young  v.  United  States,  176  Fed.  615,  holding  terri- 
torial rules  of  procedure  governed  suit  pending  on  appeal  on  admission 
of  State,  and  where  bill  multifarious  under  Federal  equity  rules,  judg- 
ment of  dismissal  in  Circuit  Court  should  be  without  prejudice  to  prose- 
cution of  separate  suits;  Cochran  v.  United  States,  147  Fed.  207,  77 
€.  C.  A.  432,  on  trial  in  territorial  court  of  offense  against  Federal 
law  questions  relating  to  severance  and  to  peremptory  challenges  arc 
determined  by  territorial  laws;  United  States  v.  Tenney,  2  Ariz.  41, 
135,  8  Pac.  299,  11  Pac.  475,  upholding  instruction  in  prosecution  for 
bigamy  which  followed  rule  of  evidence  as  to  proof  of  marriage  laid 
down  by  Arizona  statutes  where  marriage  occurred  in  Utah;  Mogollon 
Gold  &  Copper  Co.  v.  Stout,  14  N.  M.  255,  91  Pac.  726,  holding  abol- 
ishment of  distinction  between  law  and  equity  procedure  by  territorial 
code  did  not  bar  right  to  jury  to  assess  damages  when  suit  primarily 
for  such  damages,  though  injunction  also  sought;  Jung  v.  Myer,  11 
N.  M.  389,  68  Pac.  937,  holding  void  Laws  1901,  c.  82,  authorizing 
appeals  to  Supreme  Court  from  interlocutory  orders  affecting  substan- 
tial rights,  as  conflicting  with  Organic  Act,  §  10 ;  Goodwin  v.  Bickf ord, 
20  Okl.  95, 129  Am.  St  Eep.  729,  93  Pac.  550,  holding  territorial  legis- 
lature had  provided  full  system  of  appellate  procedure  and  District 
Court  conld  not  by  rule  require  deposit  for  clerk's  costs;  Welty  v. 
United  States,  14  Okl.  13, 16,  76  Pac.  122, 123,  in  prosecution  for  murder 
committed  on  Indian  reservation,  defendant  need  not  be  served  with 
list  of  jury  and  witnesses  as  provided  by  Federal  law;  United  States 
V.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  453,  41  Pac.  746,  in  action  where  United 
States  sues  in  interest  of  private  parties  as  relators,  defendant  must 
file  security  for  costs  provided  for  by  territorial  laws;  Hershfield  v. 
Griffith,  18  Wall.  659,  21  K  Ed.  969,  and  Davis  v.  Bilsland,  .18  WaU. 
661,  21  L.  Ed.  969,  botb  holding  territorial  laws  may  allow  joinder  of 
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legal  and  equitable  elaims ;  Ely  v.  New  Mexico  etc.  R.  R.  Co.,  129  U.  S. 
293,  31  K  Ed.  689,  9  Sup.  Ct.  294,  holding  territorial  courts  may  make 
rules  of  pleading;  Bent  v.  Thompson,  138  U.  S.  123,  34  L.  Ed.  905,  11 
Sup.  Ct.  241,  holding  l^slature  may  regulate  probate  of  wills;  Thiede 
V.  Utah  Territory,  159  U.  S.  514,  40  L.  Ed.  241,  16  Sup.  Ct.  64,  holding 
territorial  laws  govern  prosecutions  for  criminal  offenses ;  In  re  Esmond, 
42  Fed.  828,  holding  valid,  territorial  law  providing  for  cumulative 
sentences;  United  States  v.  Mays,  1  Idaho,  768,  holding  territorial  laws 
govern  impaneling  of  juries  in  territorial  courts;  Chumasero  v.  Potts, 
2  Mont.  252,  256,  259,  273,  asserting  jurisdiction  of  legislature  to  con- 
fer jurisdiction  to  issue  mandamus  (but  see  dissenting  opinion  in  2 
Mont.  291,  distinguishing  principal  case  upon  this  point) ;  Creighton 
V.  Hershfield,  2  Mont.  387,  holding  civil  practice  act  applicable  to  equity 
cases;  United  States  v.  Ensign,  2  Mont.  400,  holding  civil  practice  act 
governed  mode  of  impaneling  jury;  Woolman  v.  Garringer,  2  Mont. 
406,  407,  holding  territorial  laws  govern  practice  on  reversal  and  grant 
of  new  trial ;  Black  v.  Clendenin,  3  Mont.  48,  holding  subpoena  in  chan- 
cery not  summons  within  civil  practice  act;  Sperling  ▼.  Colfee,  7  Mont. 
526,  19  Pac.  207,  holding  proceedings  supplementary  to  execution  are 
within  control  of  legislature;  Browning  v.  Browning,  3  N.  M.  466,  9 
Pac.  681,  holding  territorial  statute  of  limitations  governed  in  suit  on 
note;  Robinson  v.  Hesser,  4  N.  M.  146,  13  Pac.  206,  holding  legislature 
may  prescribe  form  of  attachment  proceedings;  Hicks  v.  Territory, 
6  N.  M.  606,  30  Pac.  874,  holding  legislature  may  provide  for  special 
terms  of  court;  Huneke  v.  Dold,  7  N.  M.  14,  32  Pac.  47,  asserting 
power  of  legislature  to  provide  for  administration  of  estates;  Walker 
V.  New  Mexico  etc.  R.  Co.,  7  N.  M.  288,  34  Pac.  43,  sustaining  act 
declaring  effect  of  special  verdict;  Braithwaite  v.  Jordan,  5  N.  D.  235, 
31  L.  R.  A.  253,  65  N.  W.  714,  and  Phelps  v.  The  City  of  Panama,  1 
Wash.  Ter,  526,  asserting  admiralty  jurisdiction  of  territorial  courts; 
United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  453,  41  Pac.  746,  holding 
legislature  may  prescribe  rules  for  docketing  on  appeal ;  People  v.  Doug- 
lass, 5  Utah,  291,  14  Pac.  803,  holding  legislature  may  confer  on  Jus- 
tices' Courts  jurisdiction  of  trials  for  battery;  Thompson  v.  Avery, 
11  Utah,  237,  39  Pac.  836,  holding  common-law  writ  of  elegit  not  in 
force  in  Utah;  People  v.  Ritchie,  12  Utah,  195,  42  Pac.  213,  holding 
affidavit  of  juror  inadmissible  to  impeach  verdict,  under' Utah  practice; 
Kendall  v.  Raybauld,  13  Utah,  233,  44  Pac.  1036,  holding  courts  may 
establish  rules  of  evidence;  United  States  v.  Coe,  156  U.  S.  86,  39 
L.  Ed.  79,  15  Sup.  Ct.  19,  and  dissenting  opinion  in  Lincoln  etc.  Min. 
Co.  V.  District  Court,  7  N.  M.  526,  38  Pac.  593,  both  ai^endo. 

Distinguished  in  Greer  v.  Richards,  3  Ariz.  234,  32  Pac.  268,  holding 
counsel  fees  not  recoverable  on  injunction  bond  given  under  Comp. 
Laws  Ariz.   1877,   §§  2544r-2555;   Enright  v.  Grant,  5   Utah,   339,  15 
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Pac.  270,  and  United  States  ▼.  Jones,  6  Utah,  553,  18  Pac.  234,  both 
holding  punishment  of  offenses  against  United  States  must  be  gov- 
erned by  United  States  laws;  Brereton  v.  Miller,  7  UtfA,  430,  27  Pac. 
82,  holding  jurisdiction,  so  far  as  defined  by  organic  act,  cannot  be 
ehanged  by  legislature. 

Miscellaneous.  Cited  in  Alley  ▼.  Reed,  10  Okl.  Ill,  60  Pac.  784, 
holding  void  Stats.  1893,  c.  23,  relating  to  change  of  county  seats. 

18  WaU.  667-669,  21  I..  Ed.  9R8,  HEBSBFIELD  T.  OBI7FITH. 

Tezritorial  legislatures  may  prescribe  form  of  action  to  obtain  satiiif ac- 
tion of  mortgage;  accordingly,  fact  that  proceeding  is  substantially  one  at 
law  is  not  objectionable. 

Approved  in  MogoUon  Gold  &  Copper  Co.  v.  Stout,  14  K.  M.  255, 
91  Pac.  726,  holding  adoption  of  one  form  of  procedure  for  law  and 
equity  by  territory  did  not  bar  right  to  jury  to  assess  damages  where 
damages  principal  object  of  suit,  though  injunction  also  sought;  Ely 
V.  New  Mexico  etc.  R.  R.  Co.,  129  U.  S.  293,  82  L.  Ed.  689,  9  Sup.  Ct. 
294,  holding  territorial  legislature  may  prescribe  rules  of  pleading; 
Creighton  v.  Hershfield,  2  Mont.  387,  holding  civil  practice  act  appli- 
cable to  equity  cases;  Thompson  v.  Aveiy,  U  Utah,  237,  39  Pac.  836, 
holding  common-law  writ  of  elegit  not  in  use  in  Utah;  Kendall  v. 
Raybauld,  13  Utah,  233,  44  Pac.  1036,  holding  courts  may  establish  rules 
of  evidence. 

18  WalL  669-661,  21  L.  Ed.  960,  DAVIS  T.  BILSIiAND. 

Territorial  legislature  may  provide  for  Joinder  of  action  of  assumpsit 
for  work*  and  labor,  wltli  chancery  t^roceeding  to  foreclose  equity  of  redemp- 
tion. 

Approved  in  MogoUon  Gold  &  Copper  Co.  v.  Stout,  14  N.  M.  255,  91 
Pac.  726,  holding  under  code  procedure  of  territory,  party  was  entitled 
to  jniy  trial  as  to  damages  where  suit  principally  for  damages,  though 
injunction  also  sought; 'Ely  v.  New  Mexico  etc.  R.  R.  Co.,  129  U.  S. 
293,  82  L.  Ed.  689,  9  Sup.  Ct.  294,  holding  territorial  legislature  may 
provide  for  joinder  of  legal  and  equitable  claims  generally. 

Under  laws  of  Montana,  mechanic,  having  filed  his  Uen,  may  assign  it 
to  another,  who  may  sue  thereon  in  his  own  name. 

Approved  in  In  re  Bennett,  153  Fed.  702,  82  C.  C.  A.  531,  holding 
right  of  priority  of  mechanic's  lien  in  bankruptcy  passed  to  assignee 
of  claimant;  Kent  v.  Muscatine  etc.  Ry.  Co.,  115  Iowa,  386,  88  N.  W. 
936,  holding  lien  created  by  Code,  §  2091,  providing  that  laborers  shall 
have  lien-  on  any  tax  voted  in  aid  of  railroad  for  amount  due  them  for 
labor  performed  in  construction  of  road  is  assignable;  Wiley  v.  Con- 
nelly, 179  Mass.  364,  60  N.  E.  785,  holding  where  one  entitled  to  me- 
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chanic's  lien  assigned  claim  to  plaintiff  and  after  having  filed  statement 
of  lien  assigned  same  for  benefit  of  creditors  to  defendant,  who  took 
with  knowledge  of  prior  assignment  and  received  payment  from  owner 
of  property,  he  held  money  in  trust  for  plaintiff;  Clarkson  v.  Londer- 
back,  36  Fla.  671,  19  South.  891,  Midland  Ry.  Co.  v.  Wilcox,  122  Ind. 
93,  23  N,  E.  509,  Merchant  v.  Ottumwa  Watei>Power  Co.,  54  Iowa,  454, 
6  N.  W.  711,  Brown  v.  School  District,  48  Kan.  712,  29  Pac.  1G71,  and 
McDonald  v.  Kelly,  14  R.  I.  338,  all  following  rule;  Duncan  v.  Hawn, 
104  Cal.  14,  37  Pac.  627,  Murphy  v.  Adams,  71  Me.  118,  36  Abl  Rep. 
302,  and  Kerr  v.  Moore,  54  Miss.  288,  all  holding  laborer's  lien  assign- 
able ;  Sibley  v.  Pine  Co.,  31  Minn.  202,  17  N.  W.  338,  sustaining  assign- 
ment of  attorney's  lien;  The  Victorian  Number  Two,  26  Or.  198,  46 
Am.  St.  Rep.  619,  41  Pac.  1104,  ruling  similarly  as  to  boat  liens. 

The  assignment  of  the  liens  of  mechanics  and  materialmen.    Note, 
49  Am.  St  Bap.  530. 

Under  Montana  laws,  me^anics*  liens  liare  precedence  oyer  all  other 
encmnbrances  put  upon  property  after  commencement  of  building. 

Approved  in  Taylor  v.  Burlington  etc.  Ry.  Co.,  4  Dill.  576,  Fed.  Cas. 
13,783,  Walker  v.  Mississippi  etc.  Ry.  Co.,  29  Fed.  Cas.  40,  Apperson 
V.  Farrell,  56  Ark.  643,  20  S.  W,  515,  Neilson  v.  Iowa  etc.  Ry.  Co., 
44  Iowa,  77,  Thomas  v.  Mowers,  27  Kan.  268,  Kay  v.  Towsley,  118 
Mich.  283,  71  N.  W.  491,  Merrigan  v.  English,  9  Mont.  125,  5  L.  R.  A. 
841,  22  Pac.  458,  Murray  v.  Swanson,  18  Mont.  534,  535,  46  Pac.  441, 
442,  Haxtun  Steam-Heater  Co.  v.  Gordon,  2  N.  D.  252,  33  Am.  St.  Rep. 
780,  50  N.  W.  709,  and  Bassett  v.  Swarts,  17  R.  I.  218,  21  Atl.  353,  all 
following  rule;  Chauncey  v.  Dyke  Bros.,  119  Fed.  7,  55  C.  C.  A.  579 
(affirming  In  re  Matthews,  109  Fed.  610,  612),  holding  Arkansas 
Mechanic's  Lien  Law  of  1895,  p.  217,  gives  preference  to  mortgage  given 
to  raise  money  to  pay  for  improvements  only  to  extent  to  which  pro- 
ceeds were  so  used;  Peaceable  Creek  Coal  Co.  v.  Jackson,  26  Okl.  7, 
Ann.  Cas.  1912B,  1,  108  Pac.  412,  holding  mechanic's  lien- enforceable 
without  filing  statement  with  district  clerk  in  four  months,  as  provided 
in  section  6152,  Compiled  Laws;  dissenting  opinion  in  Pacific  States 
Savings  etc.  Co.  v.  Dubois,  11  Idaho,  336,  542,  83  Pac.  518,  521,  majority 
holding  where  erection  of  building  not  done  under  contract,  mortgage 
lien  attaching  prior  to  time  that  lien  claimants  commenced  particular 
part  of  work  or  furnished  material  takes  precedence. 

Priority  as  between   mechanic's  lien   and  mortgage   of  property. 
Note,  Ann.  Oaa.  1916B,  660. 

Relation  back  of  subcontractor's  lien  to  date  of  original  contrao- 
tors.    Note,  16  L.  R.  A.  335. 
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Miseellancons.  Cited  in  O'Connor  t.  Cnrrent  Biver  By.  Co.,  Ill 
Ma  193,  20  6.  W  18,  and  Brown  ▼.  Chicago  etc.  By.  Co.,  96  Mo.  App. 
461,  on  point  that  laborer's  lien  is  personal,  and  not  assignable. 

18  Wan.  O0B-4BS,  21  L.  Ed.  867,  JOJSnSB  ▼.  UNITEB  8TATB8. 

Liability  of  soretles  on  postmaster's  bond  is  not  affected  by  fact  tftat 
XTaited  States,  knowing  of  latter's  default,  allowed  bim  to  remain  in  offlce. 

Approved  in  United  States  v.  Campbell,  170  Fed.  31,  995  C.  C.  A. 
114,  applying  role  in  suit  on  bond  of  receiver  of  land  office;  United 
States  V.  Sisk,  176  Fed.  889,  100  C.  C.  A.  355,  applying  role  in  action 
on  bond  of  revenue  officer;  Stoeckle  v..  Lewis,  8  Del.  Ch.  168,  170, 
38  Atl.  1064,  holding  failure  to  levy  court,  on  application  of  sureties 
on  defaulting  tax  collector's  bond,  to  remove  him  from  office  did  not 
relieve  sureties;  State  v.  Jahraus,  117  La.  289,  116  Am.  St.  Bep.  208, 
41  South.  577,  applying  rule  in  suit  on  tax  collector's  bond;  Haw  v. 
United  States,  95  U.  S.  318,  24  K  Ed.  480,  and  Mintum  v.  United  States, 
106  U.  S.  444,  271  L.  Ed.  210,  1  Sup.  Ct.  408,  holding  collector's  sureties 
liable,  although  neglect  of  supervisors  rendered  default  possible;  Bay- 
mond  V.  United  States,  14  Blatchf.  52,  Fed.  Cas.  11,596,  holding  pay- 
master's sureties  not  discharged  by  indulgence  of  government;  United 
States  V.  Potter,  27  Fed.  Cas.  604,  holding  revenue  officer's  sureties 
not  discharged  by  failure  of  treasuiy  department  to  demand  accounting^ 
Stem  V.  People,  102  111.  550,  and  Board  of  Supervisors  of  Monroe 
County  V.  Otis,  62  N.  Y.  95,  both  holding  county  treasurer's  sureties 
not  discharged  by  failure  of  supervisors  to  audit  accounts;  Home  Ins. 
Co.  V.  Holway,  55  Iowa,  578,  39  Am.  Bop.  185,  8  N.  W.  461,  and  Bich- 
mond  etc.  B.  B.  Co.  v.  Kasey,  30  Gratt.  230,  both  holding  sureties  of 
corporation  officer  not  discharged  by  failure  of  directors  to  compel 
rendition  of  regular  accounts;  Newark  v.  Stout,  52  N.  J.  L.  49,  18 
Atl.  948,  holding  failure  of  city  officers  to  demand  accounting  did  not 
discharge  treasurer's  sureties;  McKecknie  v.  Ward,  58  N.  T.  549,  17 
Am.  Bep.  286,  holding  surety  not  discharged  by  mere  forbearance  of 
creditor  to  sue;  United  States  v.  Barnes,^ 24  Blatchf.  472,  31  Fed.  709, 
holding  laches  not  imputable  to  government;  Woodruff  v.  Berry,  40 
Ark.  260,  holding  State  is  not  responsible  for  wrongful  acts  of  officers; 
German  Bank  of  Memphis  v.  United  States,  148  U.  S.  580,  37  L.  Ed. 
569,  13  Sup.  Ct.  705,  United  States  v.  De  Visser,  10  Fed.  648,  and  Saint 
V.  Wheeler  etc.  Mfg.  Co.,  95  Ala.  375,  36  Am.  St  Rep.  216,  10  South. 
542,  all  arguendo. 

Discharge  of  surety  on  official  bond  by  ne^igenoe  or  laches.    Note, 
5  Am.  ]>ee.  279,  280. 

Liability  of  BOi«ty  on  official  bond  not  affected  by  neglect  or  omis- 
sion of  other  officer.    Note,  2  Ann.  Oaa.  170,  171. 
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Discharge  of  surety  on  fidelity  bond  by  failure  of  employer  to 
notify  surety  of  delinqueney  of  employee.  Note,  11  Ann.  €a8. 
1036. 

18  WaU.  664-670,  21  L.  Ed.  860,  8HBEW8BUBT  ▼.  VKHTED  STATSa 

Not  cited. 

18  WaU.  670^674,  21 1..  Ed.  862,  HICKS  r.  KEL8ET. 

Use  of  one  material  instead  of  another  in  constructing  a  known  ma- 
cliine  is  not  an  invention. 

Approved  in  In  re  Appeal  of  Cbeneau,  5  App.  D.  C.  202,  following 
rule;  Protector  Last  Re-enforcing  Co.  v.  John  Pell  &  Son,  204  Fed.  468, 
holding  device  patentable  where  use  of  new  material  produced  new  and 
useful  results  not  obtained  by  other  devices;  Excelsior  Drum  Works  v. 
Bortel,  190  Fed.  17,  applying  rule  where  layers  of  wood  on  phonograph 
horn  were  merely  rearranged  so  as  to  break  joint;  Geoi^e  Frost  Co.  ▼. 
Samstag,  180  Fed.  740,  106  C.  C.  A.  37,  holding  substitution  of  rubber 
button  on  hose  supporter  was  patentable ;  Western  Tube  Co.  v.  Rainear, 
166  Fed.  62,  pix)e  coupling  held  to  disclose  patentable  invention;  Sloan 
Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed.  26,  71  C.  Q.  A.  460, 
holding  void  Sloan  patent  "No.  687,874,  for  barrel-filter  for  use  in  filter- 
ing precious  metal  solutions;  Drake  Castle  etc.  Co.  v.  Brownell,  123 
Fed.  87,  69  C.  C.  A.  216,  holding  void  Drake  patent  No.  491,091,  for 
boiler  lug,  as  it  differs  from  prior  cast-iron  lugs  only  in  material  of 
which  it  is  made;  Thomas  v.  Spencer,  122  Fed.  878,  holding  Thomas 
patents  Nos.  379,263  and  494,396,  for  slate  pickers  for  separating  slate 
from  coal,  not  infringed  by  machine  which  does  not  employ  all  elements 
of  claim;  Stetson  v.  Herreshoff  Mfg.  Co.,  113  Fed.  966,  holding  Mcln- 
tyre  patent  No.  393,713,  for  ship's  keelson,  anticipated  by  patent  No. 
367,828  to  same  patentee  for  box  keel;  George  Frost  Co.  v.  Cohn,  112 
Fed.  1010,  holding  Gortin  patent  No,  662,470,  for  hose-supporter,  feature 
of  which  is  in  substitution  of  rubber  clasps  for  metal  button  of  prior 
act  valid  in  view  of  vast  superiority  of  article  as  so  constructed ;  Union 
Hardware  Co.  v.  Selchow,  112  Fed.  1008,  holding  Hoerle  patent  No. 
608,617,  for  improvement  in  trucks  for  roller-skates  by  making  frame 
from  single  blanket  sheet  of  metal  instead  of  from  cast-iron,  as  previa 
ously  done,  void  for  want  of  invention ;  Re  Harbeck,  30  App.  D.  C.  662, 
holding  paper  vessel  with  layer  held  together  with  fused  cement  was 
patentable;  Durham  v.  Seymour,  6  App.  D.  C.  100,  drainage  apparatus 
for  buildings  held  not  patentable. 

The  following  cases  hold  void,  patents  for  various  improvements  in- 
volving mainly  change  in  composition :  Reckendorf er  y.  Faber,  92  U.  S. 
364,  23  K  Ed.  722,  improvement  in  lead  pencils;  Dtmbar  v.  Myers, 
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94  U.  S.  198,  24  L.  Ed.  89,  in  saw-carriers ;  Heald  v.  Rice,  104  U.  S.  755, 
26  L.  Ed.  916,  in  steam  boilers;  Pennsylvania  R.  R.  Co.  v.  Locomotive 
etc.  Truck  Co.,  110  U.  S.  494,  495,  28  L.  Ed.  228,  224,  4  Sup.  Ct. 
222,  223,  in  railroad  trucks;  Brown  ▼.  District  of  Columbia,  130  U.  S. 
100,  82  L.  Ed.  868,  9  Sup.  Ct.  441,  in  paving  blocks;  Florsheim  v.  Schil- 
ling, 137  U.  S.  76,  84  L.  Ed.  579, 11  Sup.  Ct.  24  (affirming  26  Fed.  260), 
in  corsets;  Milligan  etc.  Glue  Co.  v.  Upton,  4  Cliff.  251,  Fed.  Cas.  9607, 
reduction  of  flake  glue  to  small  particles;  Dalton  v.  Nelson,  13  Blatchf. 
359,  Fed.  Cas.  3549,  in  steam  gauges;  Alcott  v.  Young,  16  Blatchf. 
138,  Fed.  Cas.  149,  in  kindling  wood;  New  York  Bung  etc.  Co.  v.  Doel- 
ger,  23  Blatchf.  171,  23  Fed.  194,  in  bungs;  J.  L.  Mott  Iron  Works  v. 
Cassidy,  24  Blatchf.  290)  31  Fed.  48,  in  slop-safes ;  National  etc.  Roofipg 
Co.  ▼.  Garwood,  35  Fed.  660,  in  metallic  shingles;  Vulcanized  Fiber 
Co.  V.  Taylor,  49  Fed.  746,  in  chair  seats;  Kilboume  v.  Bingham,  50 
Fed.  703, 1  C.  C.  A.  617  (affirming  47  Fed.  58),  in  wrought  metal  sinks; 
Klein  v.  Seattle,  77  Fed.  205,  23  C.  C^  A.  114,  in  insulator  pins;  Bruns- 
wick-Balke-CoUender  Co.  ▼.  Phelan  Billiard-Ball  Co.,  79  Fed.  87,  24 
C.  C.  A.  451,  patent  for  pool-ball  frame;  Ujnion  Gas-Engine  Co.  v. 
Doak,  88  Fed.  90,  holding  application  of  known  devices  to  different  object 
is  not  invention;  Rumford  etc.  Works  v.  Hecker,  20  Fed.  Cas.  1346, 
arguendo;  United  State\  Stamping  Co.  v.  King,  17  Blatchf.  64,  7  Fed. 
868,  as  sustaining  right  to  patent  improvement  in  cuspidors. 

Distinguished  in  Potts  v.  Creamer,  155  U.  S.  608,  89  L.  Ed.  279,  15 
Sup.  Ct.  199  (reversing  44  Fed.  683),  and  holding  improvement  in 
machine  for  disint^n>'&ting  clay  involved  invention;  Smith  v.  Goodyear 
Dental  etc.  Co.,  ^3  U.  S.  496,  28  K  Ed.  955,  and  Goodyear  Dental  etc. 
Co.  V.  Willis,  1  Flipp.  400,  Fed.  Cas.  5603,  where  improvement  in 
dental  appliance  produced  result  desired,  but  not  attained  in  original 
invention;  Simmons  v.  Blackinton,  22  Fed.  Cas.  156,  where  improve- 
ment in  chain-links  possessed  advantage  not  attainable  in  original  in- 
vention; Celluloid  Mfg.  Co.  v.  Frederick  Crane  etc.  Co.,  36  Fed.  Ill, 
holding  improvement  in  manufacture  of  pyroxylin  by  use  of  new  solvents 
patentable. 

Bight  to  patent  for  new  combination  of  machines  or  processes. 
Kote,  20  E.  B.  jO.  159. 
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19  W«a  1-1^  9R  L.  BO.  90,  BABZKOS  ▼.  DEBHBT. 

LegifllatlTe  act  approivUtiiig  Msets  of  insolTent  8t»te  btok  to  satisfy 
cirtaJlA  deVts  of  tenk  makos  bank  a  tnistoo,  and  IhtosIs  assontliig  benefi- 
dariet  with  contnctnal  lights  that  trust  Aall  bo  porf  ocmod. 

Approved  in  State  ▼.  Mnrray,  79  S.  C.  337,  60  S.  K  936,  holding  that 
eommission  appointed  to  wind  up  affairs  of  State  dispensary  exercised 
judicial  discretion  as  to  validity  of  claims ;  McKee  v.  Lamon,  159  U.  S. 
322,  40  K  Ed.  167,  16  Sup.  Ct.  13,  money  received  for  delivery  to  an- 
other is  charged  with  enforceable  trust  in  his  favor. 

Act  of  logislatnre  approinrlating  assets  of  insolvent  State  bank  to  pay 
State  debts  is  invalid  as  iaipalzlng  obUgatioii  of  contracts  with  bankli  own 
creditors. 

Approved  in  Moffat  ▼.  Smith,  101  Fed.  773,  41  C.  C.  A.  671,  holding 
owner  of  all  stock  in  corpoiration  who,  pendii^i;  action  of  tort  against 
corporation  which  results  in  judgment  against  it,  procures  conveyance 
of  all  corporate  assets  to  him  in  consideration  of  surrender  of  his  stock, 
cannot  enjoin  judgment  creditor  from  selling  on  execution  assets  so  con- 
veyed; Lamb  v.  Pannell,  28  W.  Va.  667,  assets  of  insolvent  bank  trust 
fund  for  its  creditors;  Pyles  v.  Riverside  Furniture  Co.,  30  W.  Va.  136, 
2  S.  E.  917,  holding  insolvent  corporation  may  prefer  creditors. 

What  is  a  withdrawing  of  assets  of  corporations.    Note,  57  Am. 
St.  Rep.  79. 

.Nature  of  incorporated  State  institutions.    Note,  29  L.  R.  A.  380. 

19  WsU.  12-13,  22  L.  Ed.  46,  HODOES  v.  VATJOHAN. 

Where  sole  defect  In  transcript  is  lack  of  clerk's  certificate  that  it  con- 
tains complete  record,  certiorari  Is  not  proper  remedy,  but  leave  will  be 
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granted  to  withdraw  trans<^pt  and  apply  to  clerk  below  for  necessary  eec- 
tliicate. 

Approved  in  Meyer  v.  Mansur  &  Tebbitts  Implement  Co.,  85  Fed.  876, 
29  C.  C.  A.  465,  motion  to  dismiss  granted  when  certificate  shows  papers 
are  true  copies,  but  not  that  record  complete;  Nashua  etc.  R.  R.  Co.  y. 
Boston  etc.  R.  R.  Co.,  61  Fed.  241,  9  C.  C.  A.  468,  motion  to  dismiss 
denied,  certificate  shows  certain  parts  of  record  omitted  on  request^  but 
not  shown  to  be  material. 

19  Wan.  13-17,  22  £.  Ed.  144,  STOWE  ▼.  UKITED  STATES. 

One  who  snffers  action  to  be  brought,  co-operates  In  Its  proaecutlon,  and 
allows  settlement  to  be  made  on  basis  of  truth  of  statements  in  petition, 
cannot  later  deny  their  trath,  becanae  his  interest,  in  subject  matter  Is  left 
unprotected  by  settlement. 

Approved  in  Brigham  Young  Trust  Co.  v.  Wagener,  13  Utah,  241,  44 
Pac.  1031,  one  who  by  silence,  word  or  deed  injuriously  misleads  another 
may  not  cpntradict  original  representations. 

.   Distinguished  in  Union  Trust  Co.  v..  Southern  SawmiUs  etc*  Ca,  166 
Fed.  205,  92  C.  C.  A.  101,  arguendo. 

Agent  haying  brought  suit  under  def ectlYe  power  of  attomiey,  but  tbe 
principal  having  recognized  his  authority,  a  settlement  made  with  such 
agent  held  to  preclude  principal  from  subseguent  amended  proceedings. 

Approved  in  Barnes  v.  Century  Sav.  Bank,  165  Iowa,  171,  144  N.  W. 
379,  bank  liable  to  guarantor  on  borrower's  note  for  misrepresentations 
of  its  cashier  as  to  borrower's  liability. 

Implied  power  of  attorney  to  compromise  cause  of  action.  Note, 
81  L.  B.  A.  (N.  S.)  529. 

19  WaU.  17-20,  22  L.  Ed.  46,  SALOMON  ▼.  XJIHTED  STATES. 

Act  of  1862,  requiring  contracts  for  military  supplies  to  be  in  writing, 
Is  not  Infringed  by  officer  in  charge  accepting  deUvery  of  supplies  after 
day  stipulated  in  written  contract;  nor  is  Terbal  agreement  to  ettend  time 
of  performance  invalid. 

Approved  in  Maryland  Steel  Co.  v.  United  States,  235  U.  S.  460, 
59  L.  Ed.  316,  35  Sup.  Ct.  190,  upholding  right  of  quartermaster-general 
to  extend  orally  time  limit  stipulated  in  contract  for  construction  of 
dredge;  William  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United  States, 
216  U.  S.  503,  54  L.  Ed.  590,  30  Sup.  Ct.  392,  upholding  right  of  Secretary 
of  Navy  to  change  terms  of  armor  contract. 

Thoogh  act  of  1862  requires  contracts  for  military  sullies  to  be  in  writ- 
ing, contract  to  pay  Talue  of  produce  receiTed  and  receipted  for  by  quar- 
termaster in  authority  will  be  implied  when  government  uses  part  an^ 
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'''BstK  z^malnder  to  Bpall;  in  absence  of  testUnony,  value  is  presumed  to  be 

^  ft^«d  in  quartermaster's  vouclier. 

^Ppx-oved  in  Ellsworth  v.  Rossiter,  46  Kan.  242,  26  Pac.  675,  Beers  v. 

^^lea    City,  16  Or.  342,  18  Pac.  840,  and  Cincinnati  v.  Cameron,  33  Ohio 

'  ^7*2.^  holding  municipalities  liable  for  services  rendered  of  which 

^^'^iration  has  availed  itself;  Swigfett  v.  United  States,  78  Fed.  460, 

^^int  that  United  States  can  be  sued  on  implied  contract;  Nashville 
X^:  I^y.  Co.  V.  United  States,  101  U.  S.  649,  25  L.  Ed.  1070,  Bond  v. 
jt^^^d  States,  42  Fed.  781,  United  States  v.  American  Surety  Co.,  155 

5-  942,  and  Sawyer  v.  Gray,  205  Fed.  162,  all  arguendo, 
j^^i^tinguished  in  Coleman  v.  United  States,  152  U.  S.  99,  88  L.  Ed.  S69, 
^b^r^^p.  Ct.  474,  promise  to  pay  implied  only  when  payment  may  reason- 
^  ^      ^«  expected;  Camp  v.  United  States,  113  U.  S.  654,  28  L.  Ed.  1083, 
^  ^^.  Ct.  689,  contract  will  not  be  implied  to  pay  one  who  has  not  title 

^  ^fwds. 

19  Wan.  20-32,  22  Ik  Ed.  49,  McCAETHf  v.  MANN. 

Defective  entry  of  public  land  by  A,  haviug  been  cured  by  act  of  Con- 
gress, and  A's  title  having  prevlousiy  passed  by  successive  deeda  through 
B  and  O  to  D,  the  last  being  merely  quitclaim  deed,  the  curative  statute 
enacted  that  A's  confirmed  title  should  inure  to  his  grantees;  held  D  and 
not  0  took  the  title,  notwithstanding  C's  mere  quitclaim  deed. . 

Approved  in  Dunn  v.  Bamum,  51  Fed.  358,  2  C.  C.  A.  265,  where  same 
act  under  consideration  as  in  principal  case;  German  Ins.  Co.  v.  Hayden, 
21  Colo.  137,  52  Am,  St  R^.  211,  40  Pac.  456,  to  point  of  authority  of 
commissioners  to  set  aside  land  entry;  Dunn  v.  Bamum,  51  Fed.  361, 
2  C.  C.  A.  265,  to  point  that  grantee  under  quitclaim  deed  is  not  a  bona 
fide  purchaser  without  notice. 

19  WalL  32-S7,  22  K  Ed.  96,  ZANTZINaEBS  T.  QUNTON. 
Not  cited. 

19  WaU.  37-41,  22  li.  Ed.  62,  BXTUCLET  v.  UNITED  STATES. 

Notice  of  intention  of  government  to  present  sapplies  for  transporta- 
tion on  certain  day,  idven  under  terms  of  general  contract  for  government 
transport^  does  not,  though  assented  to,  constitute  an  agreement  so  to  do; 
and  on  failure  to  require  transportation,  action  for  damages  in  amount  of 
profits  pooaible  to  have  been  earned  cannot  be  maintained. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812,  construing 
covenants  in  oil  lease  with  reference  to  conditions  for  forfeiture ;  Union 
Selling  Co.  v.  Jones,  128  Fed.  676,  62  C.  C.  A.  224,  holding  where  con- 
tract for  sale  of  binder  twine  contained  words  "quality  guaranteed," 
parol  evidence  is  inadmissible  to  show  that  such  warranty  by  reason  of 
prior  negotiations  between  parties  was  intended  to  include  certain  repre- 


19  WaU.  41-58  NOTES  ON  U.  S.  REPORTS.  352 

sentations;  Choetaw  etc.  R.  R.  Co.  v.  Jacobs,  15  Okl.  500,  82  Pae.  504, 
refusing  to  allowing  amount  of  commissions  to  be  earned  where  freight 
delayed  in  delivery ;  Tootle  v.  Kent,  12  Okl.  691,  73  Pac.  315,  in  action  by 
merchant  for  malicious  acts  of  another  causing  depreciation  in  value  of 
goods,  measure  of  damages  is  difference  between  market  value  at  time  they 
were  taken  by  defendant  under  chattel  mortgage  and  value  when  property 
placed  in  hands  of  receiver;  Chisholm  etc.  Mfg.  Co.  v.  N.  S.  Canopy  Co., 
Ill  Tenn.  211,  77  S.  W.  1064,  allowing  lost  profits  for  breach  of  contract 
for  manufacture  and  delivery  of  patent  brackets  known  to  be  used  by 
party  for  particular  purpose ;  Cincinnati  etc.  Gas  Illuminating  Co.  v.  West- 
em  Siemens-Lungren  Co.,  152  U.  S.  206,  38  L.  Sd.  413,  14  Sup.  Ct.  525, 
and  Howard  v.  Stillwell  &  Bierce  Mfg.  Co.,  139  U.  S.  206,  35  L.  Ed.  150, 
11  Sup.  Ct.  503,  anticipated  profits  not  recoverable  as  damages  for  breach 
of  contract. 

Oovemment  transport  contractor  erroneously  notified  by  government 
to  be  ready  for  certain  transport  work  on  certain  day»  held  entitled  to  ze- 
Imbursement  for  loss  of  time,  trouble  and  expense  in  preparing  for  it. 

Approved  in  Taylor  v.  Spencer,  75  Kan.  158,  88  Pac.  646,  where  con- 
tract wrongfully  terminated,  other  party  may  recover  for  expenses  in- 
curred, expenditures  made  in  preparation,  loss  of  time  and  for  own  per- 
sonal services;  Hagan  v.  Nashville  Trust  Co.,  124  Tenn.  99,  136  S.  W. 
994,  broker  under  contract  allowing  commissions  for  sales  for  five 
years  on  breach  of  same  entitled  to  commission  for  that  period;  Parish 
V.  United  States,  100  U.  S.  507,  25  L.  Ed.  766,  where  order  acted  upon  by 
contractor  was  withdrawn;  United  States  v.  Behan,  110  U.  S.  343,  28 
Ii.  Ed.  170,  4  Sup.  Ct.  83,  as  rule  of  damages  when,  without  contractor's 
fault,  other  party  ends  contract  before  completion. 

Measure  of  damages  recoverable  by  vendor  in  case  of  anticipatory 
breach  by  vendee  of  contract  for  sale  of  crops,  nursery  stock, 
trees  or  the  like,  for  future  delivery.    Note,  Ann.  Gas.  19130|  767. 

19  Wall.  41-58,  22  L.  Ed.  52,  THE  WBNaNA. 

Rules  of  navigation  are  obligatory  upon  vess^  approadting,  ftom  time 
necessity  for  precaution  begins,  and  while  means  and  opportimity  to  avoid 
danger  remain. 

Approved  in  The  Breakwater,  155  U.  S.  264,  89  L.  Ed.  158,  15  Sup.  Ct. 
102^  and  The  Chatham,  52  Fed.  399,  3  C.  C.  A.  161,  both  following  rule ; 
Duluth  S.  S.  Co.  v.  Pittsburg  S.  S.  Co.,  180  Fed.  658,  103  C.  C.  A.  622, 
holding  l^oth  vessels  under  the  evidence  mutually  at  fault  for  violation 
of  rules  resulting  in  collision. 

Errors  committed  at  moment  of  collision  are  to  be  less  strictly  regarded 
-than  those  which  may  have  superinduced  them,  committed  when  vessels 
jf  arther  apart. 
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Approved  in  The  Adventuress,  214  Fed.  838,  master  of  vessel  at  fault 
for  collision  caused  by  dragging  of  anchor  where  he  had  failed  to  in- 
quire about  safe  anchoring;  City  of  Marinette  v.  (Goodrich  Transit  Co., 
153  Wis.  97,  140  N.  W.  1096,  in  collision  between  vessel  and  bridge, 
absence  of  lights  on  bridge  as  required  by  rules  throws  burden  of 
proof  upon  party  in  default  to  show  collision  not  due  to  absence  ot 
lights. 

In  absence  of  reason  upon  record  for  Imputing  willful  fals^ood  to  wit- 
nesses, their  direct  testimony  will  stand  as  against  circumstantial  infer- 
ences to  tlie  contrary. 

Approved  in  Wolf  v.  Schooner  Bertie  Calkins,  2  Fed.  804^  following 
rule. 

19  WaU.  58-62,  22  Ik  Ed.  70,  KNOWLES  T.  LOOANSPOBT  aASUaHT 
ETC.  00. 

Oourt  of  general  Jurisdiction  will  be  presumed  to  have  liad  Jurlsdlctioa 
•of  cause  untU  contrary  appears. 

Approved  in  Hanley  v.  Donoghue,  116  U.  S.  5,  29  L.  Ed.  537,  6  Sup. 
€t.  244,  Tollman  v.  Baltimore  etc.  Ry.  Co.,  45  Fed.  157,  Horton  v.  Mon- 
roe, 98  Mich.  198,  57  N.  W.  110,  Fisher  v.  March,  26  Gratt.  778,  Gil- 
christ V.  West  Viiiginia  Oil  etc.  Co.,  21  W.  Va.  118,  46  Am.  Bep.  657, 
And  Bowyer  v.  Knapp,  15  W.  Va.  290,  all  following  rule. 

m  action  on  default  Judgment  in  another  State  against  nonresident  de- 
fendant, held  error  to  refuse  proof,  in  contradiction  of  record,  that  defend- 
ant had  never  been  personally  served  with  process. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Mining  etc.  Co.,  225  U.  S. 
136,  Ann.  Oas.  1918E,  876, 66  L.  Ed.  1026, 32  Sup.  Ct.  641,  judgment  against 
one  joint  tort-feasor  in  Circuit  Court  of  New  York  no  bar  to  action  against 
other  in  Massachusetts  courts ;  Brown  v.  Fletcher's  Estate,  210  U.  S.  89, 
52  L.  Ed.  070,  28  Sup.  Ct.  702,  courts  of  foreign  jurisdiction  not  re- 
quired, under  full  faith  and  credit  clause  of  Federal  Constitution,  to 
give  effect  to  judgment  entered  on  arbitration  in  another  jurisdiction 
against  different  party;  National  Exchange  Bank  v.  Wiley,  195  U.  S.*270, 
49  L.  Ed.  100,  25  Sup.  Ct.  70,  foreign  judgment  taken  under  warrant  of 
attorney  annexed  to  promissory  note  authorizing  confession  of  judgment 
in  favor  of  holder  is  collaterally  attackable  on  groxmd  that  party  in 
whose  favor  it  was  rendered  not  real  owner  of  note;  Davis  v.  Davis, 
164  Fed.  283,  judgment  revived  after  nine  years  by  process  under  which 
it  could  not  be  revived  after  five  years  is  vo^d  and  will  not  support  action 
in  another  State;  Cady  v.  Associated  Colonies,  119  Fed.  424,  holding 
construction  service  on  foreign  corporation  under  State  law  applicable 
to  corporations  doing  business  in  State  will  not  confer  jurisdiction  where 
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at  time  of  such  service  corporation  is  not  doing  business  in  Stale;  Lutz 
V.  Roberts  Cotton  Oil  Co.,  3  Boyce  (Del.),  231,  82  Atl.  603,  attachment, 
of  nonresident  defendant's  property  within  the  jurisdiction  without  per- 
sonal service  is  insufficient  as  foundation  for  personal  judgment ;  Under- 
wood V.  Underwood,  142  Ga.  442,  L.  B.  A.  1915B,  674,  83  S.  E.  209,  judg- 
ment for  alimony  based  on  divorce  decree  twenty  years  old  had  without 
notice  to  party  is  void  in  foreign  jurisdiction ;  Bank  of  Horton  v.  Knox, 
133  Iowa,  445, 109  N.  W.  201,  judgment  in  personam  in  Nebraska  against 
citizen  of  Iowa,  is  not  authorized  on  personal  service  in  latter  State; 
Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  53  Ind.  App.  639, 
100  N.  E.  587,  sustaining  judgment  based  on  constructive  service  in 
action  in  rem;  Abercrombie  v.  Abercrombie,  64  Kan.  37,  67  Pac.  542, 
holding  defendant  in  action  on  divorce  decree  of  sister  State  to  enforce 
claim  for  alimony  may  defend  on  ground  that  he  was  induced  to  submit 
to  jurisdiction  of  court  of  sister  State  by  plaintiff's  fraud;  Bryant  v. 
Shute's  Exr.,  147  Ky.  273,  277,  144  S.  W.  31,  33,  upholding  judgment 
based  on  substituted  service  founded  on  residence  of  eight  years  in 
Massachusetts,  though  there  was  an  intention  to  return  to  Kentucky; 
Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  208,  40 
L.  B.  A.  (N.  S.)  814,  89  N.  E.  214,  res  ad  judicata  not  applicable  to  per- 
sons not  parties  to  former  suit;  Farrow  v.  Railway  Conductors'  etc. 
Assn.,  178  Mich.  644,  146  N.  W.  149,  in  action  on  foreign  judgment,  evi- 
dence held  to  show  that  service  not  made  on  agent  of  defendant  as  shown 
by  transcript;  Scott  v.  Royston,  223  Mo.  594,  123  S.  W.  461,  judgment 
cannot  be  collaterally  attacked  by  party  on  ground  that  an  appearance 
by  attorney  for  him  was  unauthorized ;  Worthington  v.  District  Court,  37 
Nev.  232,  142  Pac.  237,  denying  jurisdiction  of  court  in  divorce  action 
where  neither  party  had  established  a  domicile;  Blessing  v.  McLinden, 
81  N.  J.  L.  385,  35  L.  B.  A.  (N.  S.)  312,  79  Atl.  349,  upholding  judgment 
against  resident  debtor  in  action  against  two  joint  debtors,  one  of  which 
resides  outside  of  State ;  Shilling  v.  Seigle,  207  Pa.  St.  387,  56  Atl.  958, 
holding  where  in  action  on  foreign  judgment  record  showed  return  of 
sheriff  of  personal  service,  and  finding  by  foreign  court  that  defendant 
had  been  duly  served,  and  statutes  of  foreign  State  showed  service  of 
copy  of  summons  sufficient,  court  assumes  proper  service;  Rice  v.  Ben- 
nett, 29  S.  Dr  354, 137  N.  W.  364,  evidence  held  not  to  support  authority 
of  attorney  to  waive  issuance  and  service  of  process,  in  action  on  foreign 
judgment;  dissenting  opinion  in  Raher  v.  Raher,  150  Iowa,  536,  Aim. 
Gas.  1912D,  680,  85  L.  B.  A.  (N.  8.)  292, 129  N.  W.  503,  majority  holding 
statutory  provision  authorizing  service  of  process  without  the  State 
on  defendant  resident  in  Stale  void ;  Vilas  v.  Plattsburgh  etc.  R.  R.  Co., 
123  N.  T.  455,  20  Am.  St  Bep.  777,  9  L.  B.  A.  849,  25  N.  E.  945,  Holmes 
V.  Oregon  etc.  Ry.  Co.,  7  Sawy.  401,  9  Fed.  245,  Hill  v.  MendenhaU,  21 
Wall.  454,  22  L.  Ed.  616,  Downs  v.  Allen,  23  Blatchf .  60,  22  Fed.  808, 
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Adams  v.  Terrell,  .4  Wdods,  341,  4  Fed.  800,  Gitiz^n^  Biwik  v.  Brooks,  23 
Blatebf .  138,  23  Fed.  22,  Litowich  v.  Litowich,  19  Kan.  455,  27  Ant  Rep. 
US,  Martin  v.  Gray,  19  Kan.  461,  463,  27  Am.  Bep.  151,.  152^  Fisher  v. 
March,  26  Gratt.  778,  Gregory  v.  Gregory,  76  Me.  539,  Sel¥all  v.  Sewall, 
122  Mass.  161,  28  AsL  B^.  304,  Sears  ▼.  Dacey,  122  Mass.  389,.Gilman 
V.  Gibnan,  126  Mass.  28,  30  Am.  Bep.  647»  Reed  v.  Reed,  52  Mich.  121, 
50  Am.  Bep.  260,  17  N.  W.  722,  Van  Fossen  v.  State,  37  Ohio  St.  320, 
41  Am.  Bep..  6Q8,  Guthrie  v.  Lowry,  84  Pa.  St.  537,  Price  v.  Schaeffer, 
161  Pa.  St.  534,  535,  25  L.  B.  A.  700,  29  Atl.  279,.  Crumlish  v.  Central 
Imp.  Co.,  38  W.  Va.  398,  45  Am.  St.  Bep.  878,  28  L;  B.  A,  131,  18  S.  E. 
459,  Mitchell  v.  Garrett,  5  Honst.  41,  and  Hall  v.  Lanning,  91  U.  S.  169, 
23  L.  Ed.  274,  as  in  harmony  witl)  constitutional  obligation  upon  one 
State  to  give  credit  to  judgments  of  another ;  Hart  v.  Samson,  110  U.  S. 
156,  28  Ii.  Ed.  108,  3  Sup.  Ct.  589,  where  United  States  court,  in  State 
where  judgment  rendered,  allowed  nonresident  to  show  court  had  hot 
jurisdiction;  Hauswirth  v.  Sullivan^  6  Mont.  207,  212,  9  Pac.  800,  804, 
no  laches  of  defendant  can  give  life  to  judgment  dead  at  its  birth; 
Martin  ▼.  Gray,  19  Kan.  469,  27  Am.  B^.  ,158,  judgment  attacked 
in  court  of  State  where  rendered;  Wood  v.  Wood,  78  Ky.  627,  foreign 
judgment  void,  on  showing  service  procured  by  fraudulently  inducing 
nonresident  into  State;  Kilboum  v.  Thompson,  103  U.  S.  198,  26  L.  Ed. 
889,  jurisdiction  of  house  of  representatives  to  warrant  of  imprisonment 
for  contempt  denied;  Thomas  v.  Morrisett,  76  Ga.  397,  when  decedent's 
domicile  not  within  jurisdiction  of  court,  probate  judgment  may  be 
attacked ;  Hall  v.  Lanning,  91  U.  S.  165,  23  L.  Ed.  278,  nonresident  partner 
not  bound  by  judgment  after  dissolution  of  firm  on  unauthorized  ap- 
pearance; Isett  V.  Stuart,  80  111.  410,  22  Am.  Bep.  198,  adjudication  of 
firm  bankruptcy  not  binding  on  nonresident  partner  served  outside  juris- 
diction ;  Bowler  v.  Huston,  30  Gratt.  276,  82  Am.  Bep.  678,  and  Graham 
V.  Spencer,  14  Fed.  605,  joint  judgment  against  two,  nullity  as  to  one  not 
served  within  jurisdiction;  Goldey  v.  Morning  News,  156  U.  S.  521,  89 
L.  Ed.  518, 15  Sup.  Ct.  560,  service  on  president  temporarily  within  juris- 
diction not  recognized  outside  thereof,  as  constructive  service  on  foreign 
corporation ;  Rose  v.  Northwest  etc.  Ins.  Co.,  67  Fed.  440,  service  shown 
to  have  been  accepted  by  unauthorized  agent;  in  First  Nat.  Bank  v. 
Cunningham,  48  Fed.  514,  Hatch  v.  Ferguson,  57  Fed.  971,  and  Vilas 
V.  Pittsburgh  etc.  R.  R.  Co.,  123  N.  T.  455,  20  Am.  St.  B^.  777,  9 
L.  B.  A.  840,  25  N.  E.  946^  held,  may  prove  appearance  entered  by  un- 
authorized attorney ;  dissenting  opinion  in  Elsasser  v.  Haines,  52  N.  J.  L. 
25, 18  Atl.  1101,  Faber  v.  Hovey,  117  Mass.  108,  19  Am,  Bep.  899,  Sipes 
V.  Whitney,  30  Ohio  St.  74,  Renaud  v.  Abbott,  116  U.  S.  287,  29  L.  Ed. 
632,  6  Sup.  Ct.  1198,  Marr  v.  Wetzel,  3  Colo.  5,  Runkle  v.  Citizens'  Ins. 
Co.,  6  Fed.  148,  and  Griggs  v.  Becker,  87  Wis.  317,  58  N.  W.  398,  all 
ai^guendo. 
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Distinguished  in  Colien  v.  Portland  Lodge  142,  B.  P.  0.  E.,  140  Fed. 
775,  domestic  judgment  is  not  conclusive  against  one  who,  while  made 
defendant,  is  not  shown  by  record  to  have  been  served  or  to  have  ap- 
peared or  defaulted;  Moch  v.  Virginia  etc.  Ins.  Co.,  4  Hughes,  119, 
10  Fed.  706,  where  question  of  jurisdiction  submitted  to  court,  parties 
concluded  by  determination  in  all  courts  except  appellate;  Reinach  v. 
Atlantic  etc.  Ry.  Co.,  58  Fed.  43,  holding  "quasi-jurisdictional"  facts 
binding  in  collateral  proceedings;  Kansas  etc.  Ry.  Co.  v.  Morgan,  76 
Fed.  438,  21  C.  C.  A.  468,  cannot  be  shown  that  subject  matter  in  record 
not  that  which  was  adjudicated;  Sammis  v.  Wightman,  31  Fla.  25,  12 
South.  530,  collateral  attack  not  allowed  on  merits  of  controversy  de- 
termined ;  Hill  V.  Mendenhall,  21  Wall.  455,  22  L.  Ed.  616,  and  Hunt  v. 
Woodward,  12  Fed.  Cas.  950,  held  matters  of  record  must  be  contradicted 
by  formal  allegations  of  pleadings  and  disproved  by  preponderance  of 
evidence ;  Foshier  v.  Narver,  24  Or.  443,  41  Am.  St  Bep.  876,  34  Pac.  22, 
service  of  process  on  party  by  wrong  name  sufficient  to  give  jurisdiction ; 
Michels  v.  Stork,  52  Mich.  264, 17  N.  W.  835,  offtcer's  return  of  service 
of  process  conclusive  in  collateral  proceeding  upon  parties  to  original 
suit. 

Judgment  by  unauthorized  appearance  of  attorney.    Note,  75  Am, 
Bee.  149. 

Validity   of   personal   judgments   on   constructive   service.    Note. 
16  L.  B.  A.  282. 

Effect  of  judgment  on  unauthorized  appearance.    Note,  21  L.  B.  A. 

857. 

« 

19  WaU.  62-66,  22  L.  Ed.  97,  BAI.TIMOBE  ft  POTOMAC  B.  B.  GO.  ▼.  TBU&- 
TEBS  OF  SIXTH  PBESBYTEBIAK  GHUBOH. 

Supreme  Court's  appellate  JnrlBdiction  over  District  of  Columbia  Su- 
preme Court  stated. 

Approved  in  Ormsby  v.  Webb,  134  U.  S.  61,  38  L.  Ed.  811,  10  Sup.  Ct. 
483,  following  rule;  Winslow  v.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C. 
137,  139,  upholding  right  to  appeal  to  Supreme  Court  in  condemnation 
proceedings. 

Nonliability  for  damage  necessarily  arising  from  exercise  of  powers 
granted  by  statute.    Note,  1  E.  B.  C.  667. 

19  Wall.  65-70,  22  I..  Ed.  47,  COOPEB  ▼.  0M0HX7NDB0. 

Baling  of  Circuit  Court  on  motion  for  new  trial  cannot  be  reviewed 
upon  writ  of  error  or  otherwise. 

Approved  in  Porter  v.  F.  M.  Davies  &  Co.,  223  Fed.  467,  140  C.  C.  A. 
11,  applying  rule  in  dismissing  appeal. 
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WhflM  Jury  it  waiTed,  and  finding  of  Circuit  Court  la  general  nothing 
la  0pen  to  review  wider  writ  of  error  except  rulings  of  court  In  progress  of 
trial.  In  wMch  neitber  the  general  finding  nor  the  conclusions  of  the  conrt 
embodied  therein  Is  included. 

Approved  in  Barnard  v.  Randle,  110  Fed.  909,  49  C.  C.  A.  177,  and 
White  V.  German  etc.  Ins.  Co.,  103  Fed.  260,  261,  43  C.  C.  A.  216,  both 
following  rule;  Sierra  Iiand  &  Live  Stock  Co.  \.  Desert  Power  etc.  Co., 
229  Fed.  983,  sufficiency  of  evidence  to  support  general  finding  cannot 
be  reviewed  by  stipulation  of  parties ;  Mason  v.  United  States,  219  Fed. 
549,  135  C.  C.  A.  315,  where  no  ruling  appeared  in  record  except  judg- 
ment, trial  court's  views  regarding  law  and  evidence  could  not  be  re- 
viewed ;  National  Surety  Co.  v.  United  States,  200  Fed.  143,  118  C.  C.  A. 
360,  applying  rule  in  action  on  bond  executed  by  surety  company ;  Keely 
V.  Ophir  Hill  Consol.  Min.  Co.,  169  Fed.  600,  95  C.  C.  A.  99,  opinion  of 
trial  judge  analyzing  the  facts  and  applying  the  law  not  special  finding 
entitling  it  to  review ;  Joline  v.  Metropolitan  Securities  Co.,  164  Fed.  652, 
defeated  party  entitled  to  special  findings  in  order  to  raise  questions 
of  law  of  review ;  West  v.  Houston  Oil  Co.,  136  Fed.  350,  69  C.  C.  A.  169, 
where  issue  of  fact  is  tried  to  court  and  no  special  findings  made,  suffi- 
ciency of  evidence  not  reviewable ;  Streeter  v.  Sanitary  Dist.  of  Chicago, 
133  Fed.  126,  129,  66  C.  C.  A.  190,  in  case  trial  to  court  where  there 
are  no  special  findings,  ruling  on  request  for  holding  that  plaintiffs  were 
entitled  to  recover  amount  claimed  is  not  reviewable;  Paul  v.  Delaware 
etc.  R.  Co.,  130  Fed.  954,  where  motion  to  dismiss  complaint  was  denied 
at  close  of  evidence  in  action  trial  to  court,  correctness  of  ruling  is  re- 
viewable on  exceptions,  without  special  findings;  Berwind- White  Coal 
Min.  Co.  V.  Martin,  124  Fed.  314,  60  C.  C.  A.  27,  holding  where  case  tried 
by  court,  and  court  notwithstanding  defendant's  application  for  special 
findings  of  fact  found  generally  for  .plaintiff,  facts  cannot  be  reviewed  on 
appeal ;  McMaster  v.  New  York  Life  Ins.  Co.,  99  Fed.  870,  40  C.  C.  A. 
119,  holding  where  case  tried  without  jury,  technical  sufficiency  of  plead- 
ing which  substantially  avers  facts  constituting  cause  of  action  cannot  be 
considered  on  appeal  where  it  was  not  challenged  below;  Grattan  Tp.  v. 
Chilton,  97  Fed.  150,  38  C.  C.  A.  84,  holding  defense  not  presented  below 
will  not  be  reviewed  where  case  at  law  is  tried  by  court;  Springfield 
Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall.  161,  22  L.  Ed.  512,  bill  of  exceptions 
must  present,  distinctly  and  specifically,  rulings  objected  to;  Jessup  v. 
United  States,  106  U.  S.  150,  27  L.  Ed.  86,  1  Sup.  Ct.  77,  facts  found 
not  open  to  review,  only  errors  of  law  arising  on  trial  or  apparent  on 
face  of  pleadings ;  Martinton  v.  Fairbanks,  112  U.  S.  673,  28  L.  Ed.  868, 
5  Sup.  Ct.  322,  Boardman  v.  Toffey,  117  U.  S.  272,  29  L.  Ed.  898,  6  Sup. 
Ct.  734,  Lehnen  v.  Dickson,  148  U.  S  73,  37  L.  Ed.  374,  13  Sup.  Ct.  482, 
and  Bowden  v.  Bumham,  59  Fed,  754,  8  C.  C.  A.  248,  general  finding  by 
conrt  has  same  effect  as  verdict  of  jury ;  Walker  v.  Miller,  59  Fed.  870, 
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8  C.  C.  A.  331,  review  limited  to  question  whether  judgment  supported 
hy  pleadings  and  finding;  Mercantile  Trust  Co.  v.  Wood,  60  Fed.  348, 
8  C.  C.  A.  658,  and  Adkins  v.  Sloane,  61  Fed.  792,  10  C.  C.  A.  69,  suffi- 
ciency of  evidence  to  support  general  finding  not  open  to  review;  Na- 
tional Bank  of  Commerce  v.  First'  Nat.  Bank  of  E^ansas  City,  61  Fed. 
810,  IOC.  C.  A.  87,  Tabor  v.  Commercial  Nat.  Bank,  62  Fed.  388,  10 
C.  C.  A.  429 ,  Kentucky  etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  97, 11  C.  C.  A. 
42,  and  Citizens'  Bank  v.  Farwell,  63  Fed.  120,  11  C.  C.  A.  108,  ques- 
tion whether  finding  supported  by  evidence,  only  raised  by  request  that 
upon  undisputed  facts  finding  be  otherwise;  Searcy  Co.  vl  Thompson, 
66  Fed.  93,  94,  95,  99,  100,  13  C.  C.  A.  349 .  Key  West  v.  Baer,  66  Fed. 
443, 13  C.  C.  A.  572 .  Rhodes  v.  United  States  Nat.  Bank,  66  Fed.  515,  84 
L.  R.  A.  744,  13  C.  C.  A.  612.  O'Hara  v.  Mobile  etc.  R.  Co.,  76  Fed. 
720,  22  C.  C.  A.  512,  and  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  138,  24  L.  Ed. 
401,  general  finding  concludes  parties  unless  rulings  of  court  during 
trial  properly  excepted  to;  Packer  v.  Whittier,  91  Fed.  513,  33  C.  C.  A. 
658;  Distilling  &  Cattle  Feeding  Co.  v.  Qottschalk  Co.,  66  Fed.  610, 
13  C.  C.  A.  618,  Groves  v.  Sentell,  69  Fed.  225,  16  C.  C.  A.  217,  aU 
arguendo. 

19  WaU.  70-72,  22  L.  Ed.  63,  OBBWS  ▼.  BBEWEB.       % 

Wliere  jury  bas  been  waived,  tmlesB  aa  anthorized  ftatoiient  of  facts  as 
found  by  Circuit  Courts  not  a  mere  report  of  evidenoe  taken,  spears  upon 
the  record,  questions  of  law  arising  out  of  tliese  facts  cannot  be  re-examined 
on  writ  of  error. 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66 
C.  C.  A.  190,  following  rule;  W.  L.  Perkins  &  Co.  v.  Von  Baumbach,  185 
Fed.  267, 107  C.  C.  A.  371,  special  findings  must  be  of  ultimate  facts  and 
not  mere  excerpts  from  the  testimony;  Anglo-American  Iiand  etc.  Co.  v. 
Lombard,  132  Fed.  734y  68  C.  C.  A.  89,  determining  what  is  special  find- 
ing; Miller  v.  Houston  etc.  Ry.  Co.,  55  Fed.  370,  5  C.  C.  A.  134,  bill  of 
exceptions,  professing  to  detail  all  evidence  received,  is  not  special  find- 
ing of  facts ;  Kentucky  etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  97, 11  C.  C.  A. 
42,  recital  in  judgment  entry  that  court  delivered  opinion  finding  all 
issues  in  plaintiff's  favor  does  not  make  opinion  part  of  record  or  special 
finding  of  facts;  Distilling  &  Cattle  Feeding  Co.  v.  Grottschalk  Co.,  66 
Fed.  610,  13  C.  C.  A.  618,  refusal  to  adopt  certain  conclusions  of  law 
not  properly  a  ruling  in  progress  of  trial;  Packer  v.  Whittier,  91  Fed. 
513,  33  C.  C.  A.  658,  Springfield  Fire  Ins.  Co.  v.  Sea,  21  WaU.  161,  22 
L.  Ed.  512,  and  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  138,  24  L.  Ed.  401,  all 
aiguendo. 

19  Waa  73-76,  22  L.  Ed.  64,  THE  ImJJOLLLE. 

Appeal  in  admiralty  vacates  decree  from  which  taken,  and  contemplates 
a  new  trial,  with  other  testimony  and  pleadings  if  desired,  in  which  jndg- 
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ment  below  is  regiArded  as  thongli  never  rendered,  and  an  eH^ely  hew  de- 
cree is  made  and  enforced  by  appellate  court. 

Approved  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  961, 
965,  93  G.  C.  A.  360,  though  one  x>arty  to  action  did  not  appeal,  coort 
may  direct  entry  of  decree  more  favorable  to  him;  The  San  Rafael,  141 
Fed.  275,  applying  rule  where  libelants  appealed  though  claimants  did 
not;  Chicago  Ins.  Co.  v.  Graham  etc.  T.  Co.,  108  Fed.  273,  47  C.  C.  A. 
320,  holding  assignment  of  errors  necessary  to  admiralty  appeal  to  Cir- 
cuit Court  of  Appeals;  Gilchrist  v.  Chicago  Ins.  Co.,  104  Fed.  570,  44 
C.  C.  A.  43,  holding  on  appeal  in  admiralty  case  tried  de  novo  on  all  is- 
sues raised  by  pleading;  The  Charles  Morgan,  115  U.  S.  75,  29  L.  Ed.  318, 
5  Sup.  Ct.  1175,  allowing  amendments  to  libel  after  appeal;  The  Thomas 
Fletcher,  24  Fed.  482,  admiralty  cases  go  up  on  appeal,  not  on  error; 
Irvine  v.  The  Hesper,  122  U.  S.  267,  SO  L.  Ed.  1178,  7  Sup.  Ct.  1182 , 
The  LouisviUe  v.  Halliday,  154  U.  S.  657,  25  L.  Ed.  771,  14  Sup.  Ct. 
1191 ,  The  Blenheim,  18  Fed.  48,  and  Nelson  v.  White,  83  Fed.  217,  32 
C.  C.  A.  166,  admiralty  case  cannot  on  appeal  be  tried  on  merits  with- 
out  opportunity  to  consider, testimony;  The  Philadelphian,  60  Fed.  425, 
426,  9  C.  C.  A.  54,  and  the  Lillie,  42  Fed,  180,  bot]i  arguendo. 

Distinguished  in  The  Beeche  Dene,  55  Fed.  527,  5  C.  C.  A.  208,  from 
practice  in  Circuit  Court  of  Appeals  and  Supreme  Court;  Braithwaite 
V.  Jordan,  5  N.  D.  252,  256,  65  N.  W.  720,  722,  appeal  without  under- 
taking did  not  prevent  enforcement  of  decree  in  admiralty,  for  which 
purpose  considered  as  subsisting. 

Limited  in  Levy  v.  The  Thomas  Melville,  37  Fed.  272,  when  appellate 
court  doubtful  of  truth  of  testimony  may  be  influenced  by  effect  of  pres- 
ence of  witness  on  trial  court. 

Oirenit  Court  decree  merely  afflxming  JMstrict  Court,  but  without  com- 
puting or  stating  tlie  amount,  is  defective  and  improper,  and  hence  not  a 
final  appealable  decree. 

Approved  in  Morehead  v.  International  B.  B.  Co.,  46  Tex.  182,  setting 
aside  verdict  makes  new  trial  necessary,  as  no  final  judgment  from  which 
to  appeal. 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  D.  252,  256,  65  N.  W. 
720,  722,  where,  though  decree  below  "affirmed,"  yet  final  decree  com- 
plete without  reference  to  records  of  other  court. 

19  WalL  75-80,  22  !■.  Ed.  98,  THE  FALCOK. 

Duty  of  steamer  approaching  s^ooner  to  see  her  aa  soon  aa  can  be 
aeen,  to  watch  progress  and  direction,  take  account  of  all  circumstances 
of  sitnation,  and  guard  against  peril  to  either  vessel  by  keeping  out  of  the 
way. 

Approved  in  The  Philadelphia,  199  Fed.  304,  holding  tug  liable  for 
collision  with  schooner  for  failure  to  keep  out  of  the  way;  The  Delmar, 
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125  Fed.  132,  holding  in  collision  at  night  between  schooner  and  barge 
in  tow  or  tug  where  both  vessels  kept  parallel  courses,  tog  at  fault  as 
she  coald  have  given  schooner  wider  berth;  The  Ardanrose,  115  Fed. 
1013,  holding  steamer  at  fault  for  collision  with  schooner  on  dear  day; 
The  Captain  Sam,  115  Fed.  1004,  holding  where  tug  passed  tug  and 
tow  in  wide  river  channel  and  when  on  course  diagonally  across  that  of 
tug  and  tow  and  was  struck  by  tow,  tug  was  in  fault ;  The  Columbia,  109 
Fed.  669,  48  C.  C.  A.  596,  holding  where  ship  and  bark  both  in  tow  of 
tug  on  separate  lines  and  ship  which  was  on  shorter  line  through  neg- 
ligent steering  veered  across  bark's  hawser  and  parted  her  own  and 
collided  with  bark,  she  was  solely  at  fault,  though  bark  may  have  made 
improper  maneuvers  in  extremis;  Merchants'  etc.  Transp.  Co.  v.  Hop- 
kins, 108  Fed.  894,  48  C.  C.  A.  128,  holding  schooner  not  in  fault  for 
collision  with  steamer  where  after  being  placed  in  peril  through  steam- 
er's fault,  and  after  collision  inevitable,  she  changed  course  to  ease  blow ; 
Squires  v.  Parker,  101  Fed.  845,  42  C.  C.  A.  51,  holding  steamer  must 
resort  to  all  other  practicable  means  before  she  is  justified  in  disregard- 
ing navigation  rules;  The  Robert  Holland,  59  Fed.  201,  steamer  with 
unwieldy  tow  held  1^  rule  of  care  required  of  single  steamer;  The 
Chatham,  52  Fed.  399,  3  C.  C.  A.  161,  steamer  must  give  sailing  vessel 
"wide  berth";  The  J.  W.  Everman,  2  Hughes,  19,  Fed.  Cas.  7591,  and 
The  Iron  Chief,  63  Fed.  291,  11  C.  C.  A.  196,  both  arguendo. 

If,  in  the  danger  of  moment  of  collision,  improper  order  he  given  or 
act  done,  the  law  regards  it  error,  not  fault,  and  holds  vessel  originally* 
causing  peril  liable  as  if  it  had  not  occurred. 

Approved  in  The  Golden  Grove,  13  Fed.  688,  The  E.  A.  Packer,  49 
Fed.  99,  The  E.  Luckenbach,  93  Fed.  843,  35  C.  C.  A.  628,  and  The 
Chatham^  52  Fed.  399,  3  C.  C.  A.  161,  error  committed  when  seamen 
of  ordinary  skill  and  courage  believe  collision  inevitable,  not  fault; 
Farr  v.  Steamship  Famley,  1  Fed.  637,  arguendo. 

Where  vessel  is  sunk  at  sea  and  pleadings  admit  at  total  loss,  rule  of 
damages  is  full  value  of  vess^;  this  is  not  mitigated  by  proof  that  vessel 
had  been  raised  and  repaired,  but  on  decree  rendered,  title  of  libelants 
passes  to  owner  of  offending  vessel. 

Approved  in  The  Ernest  A.  Hamill,  100  Fed.  512,  holding  where  vessel 
sunk  in  collision  in  safe  harbor  near  home  .port,  where  repair  and 
raising  facilities  readily  obtainable,  necessary  cost  of  raising  and  repair 
and  demurrage  for  time  lost  is  measure  of  damages  when  less  than  her 
value;  The  Leland,  19  Fed.  781,  claim  for  loss  of  freight  not  allowed; 
The  Havilah,  50  Fed.  334,  1  C.  C.  A.  519,  allowing  value  of  ship,  cargo, 
freight,  personal  effects,  with  interest  from  probable  termination  of 
voyage;  Pettie  v.  Boston  Tow-Boat  Co.,  49  Fed'.  467,  1  C.  C.  A.  314, 
holding  duty  to  raise  and  repair  if  reasonable  probability  that  loss 
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may  be  mitigated;  The  Mary  Eveline,  14  Blatchf.  499,  Fed.  Gas.  9212, 
expense  of  raising  vessel,  less  value  when  raised,  is  proper  charge  on 
damages  for  total  loss. 

Distinguished  in  Ramsey  v.  Perth  Amboy  Shipbuilding  etc.  Co.,  72 
N.  J.  Eq.  168,  65  Atl.  463,  where  contractor  fails  to  fulfill  contract,  it 
is  duty  of  other  party  to  make  reasonable  exertions  to  mitigate  loss; 
The  Thomas  P.  Way,  28  Fed.  526,  as  stating  rule  of  damages,  having 
no  reference  to  vessels  sunk  in  shallow  water. 

19  Wan.  81-8S,  22  li.  Ed.  100,  MOBOAITS  EXXSCUTOB  v.  GAT. 

Under  judiciary  act,  In  action  on  inland  bill  in  Circuit  Court  by  as- 
signee against  maker  or  accepter,  diverse  dtizenshlp,  both  of  parties  to  salt 
and  of  original  payee  and  Indorser,  must  affirmatively  appear,  otherwise 
cause  will  be  sent  back  by  appellate  court  for  amendment  of  pleadings. 

Approved  in  Blinney  v.  Columbia  Savings  etc.  Assn.,  191  U.  S.  83,  4S 
L.  Ed.  106,  24  Sup.  Ct.  30,  holding  Circuit  Court  may,  before  any  action 
had  in  Federal  court,  or  any  steps  taken  in  State  court  after  removal, 
permit  removal  petition  to  be  awarded  by  addition  of  specific  and  com- 
plete averments  of  plaintiff's  citizenship ;  Farr  v.  Hobe-Peters  Land  Co., 
188  Fed.  14,  15,  110  C.  C.  A.  160,  upholding  jurisdiction,  though  inter- 
mediate assignee  could  not  show  diverse  citizenship,  the  assignor  of 
plaintiff  qualifying  in  that  respect ;  Newcomb  v.  Burbank,  181  Fed.  336, 
104  C.  C.  A.  164,  and  Puget  Sound  Nav.  Co.  v.  Lavendar,  156  Fed.  362, 
84  C.  C.  A.  259,  both  dismissing  case  unless  complaint  amended  to  show 
diversity  of  citizenship;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  122, 
66  C.  C.  A.  179,  denying  Federal  jurisdiction  over  suit  by  assignee  of 
oral  contract  to  recover  money  due  thereon  where  assignor  could  not 
sue  in  Federal  court ;  Watson  v.  Bonfils,  116  Fed.  161,  53  C.  C.  A.  535, 
holding,  where  through  mistake  or  inadvertence  requisite  averments 
of  citizenship  have  not  been  made,  appellate  court  may  reverse  and 
remand  with  leave  to  court  below  to  permit  amendments  to  show  juris- 
diction; City  of  Eau  Claire  v.  Payson,  109  Fed.  678,  48  C.  C.  A.  608, 
holding  where  Wisconsin  city  granted  waterworks  franchise  to  non- 
residents and  also  made  contract  with  grantees  for  hydrant  rental  and 
latter  immediately  assigned  contract  to  citizens  of  Wisconsin,  who  com- 
plied with  hydrant  contract  and  pledged  hydrant  rentals  for  mortgage 
loan  from  nonresidents.  Federal  court  has  no  jurisdiction  of  suit  by 
mortgage  trustee  against  city  to  collect  water  rentals;  Portage  City 
Water  Co.  v.  Portage,  102  Fed.  773,  holding  if  requisite  diversity  of 
citizenship  existed  between  original  parties  to  note,  any  subsequent 
assignee  might  maintain  action  in  Federal  court  provided  he  has  diverse 
citizenship  from  defendant,  irrespective  of  residence  of  intermediate 
assignees;  dissenting  opinion  in  Woodmont  Assn.  v.  Town  of  Milford, 
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85  Conn.  530,  84  Atl.  313,  majority  refusing  amendment  when  com- 
plaint in  court  of  limited  jurisdiction  failed  to  show  jurisdiction ;  United 
States  Nat.  Bank  v.  M'Nair,  56  Fed.  327,  Holmes  v.  Goldsmith,  147 
U.  S.  157,  37  L.  Ed.  121,  13  Sup.  Ct.  288,  and  Parker  v.  Ormsby,  141 
U.  S.  85,  85  L.  Ed.  656,  11  Sup.  Ct.  913,  by  failing^  to  raise  question  of 
allegations  as  to  citizenship  in  Circuit  Court,  right  not  waived  in  United 
States  Supreme  Court;  extended  in  Hampton  v.  Truckee  Canal  Co.,  9 
Sawy.  383,  386, 19  Fed.  3,  4,  in  suit  by  assignee  of  mechanic's  lien  must 
appear  court  had  jurisdiction  in  action  by  original  claimant;  Cameron 
V.  Hodges,  127  U.  S.  325,  32  L.  Ed.  1S4,  8  Sup.  Ct.  11^6,  defect  in  allega- 
tions-of  citizenship  in  suit  removed  from  State  court  to  Circuit  Court 
because  of  citizenship  cannot  be  cured  by  affidavits  in  United  States 
Supreme  Court;  Chafee  v.  Postal  Telegraph  Co.,  35  S.  C.  381,  14  S.  E. 
766,  allowing  amendment  to  pleadings;  Johnson  v.  Christian,  125  U.  S. 
644,  31  L,  Ed.  820,  8  Sup.  Ct.  990,  record  cannot  be  amended  in  United 
States  Supreme  Court,  but  when  case  sent  back  court  below  may  in 
discretion  allow  it;  Continental  Ins.  Co.  v.  Rhoads,  119  U.  S.  240,  30 
L.  Ed.  381,  7  Sup.  Ct.  193,  and  Robertson  v.  Cease,  97  U.  S.  650,  24 
L.  Ed.  1059,  no  objection  made  to  jtirisdiction  below  for  not  averring 
citizenship  on  reviewing  judgment,  court  will  allow  amendment  of 
declaration ;  Brigel  v.  Tug  River  Coal  etc.  Co.,  73  Fed.  18,  amendments 
to  allegations  relate  back  to  commencement  of  suit  whether  original 
declaration  showed  jurisdiction  in  court  or  not. 

Distinguished  in  Jones  v.  Shapera,  57  Fed.  462,  6  C.  C.  A.  423,  where 
holder  of  note  payable  to  bearer  held  within  original  contract,  not  as- 
signee; Holmes  v.  Goldsmith,  147  U.  S.  157,  37  L.  Ed.  121,  13  Sup. 
Ct.  290  (affirming  13  Sawy.  527,  36  Fed.  486,  1  L.  B.  A.  818),  foreign 
indorsee  may  sue  in  Ciituit  Court,  though  accommodation  maker  and 
payee,  the  real  debtor,  are  fellow-citizens. 

Held  not  competent  for  Circuit  Court  to  determine,  withofit  interven- 
tion of  jury,  an  issue  of  fact  in  absence  of  counsel  of  party,  and  witbout 
written  agreement  to  waive  trial  by  jury. 

Approved  in  Idaho  &  Oregon  Land  Imp.  Co.  v.  Bradbury,  132  U.  S. 
515,  33  L.  Ed.  437,  10  Sup.  Ct.  179,  arguendo. 

19  WalL  83-94,  22  L.  Ed.  100,  TOWIT  OF  QXJEENSBUB7  v.  CtTLVES. 

In  absence  of  express  constitutional  prohibition,  legislature  may 
authorize  municipal  coiporation  to  aid  in  construction  of  railroad,  and  to  is- 
sue and  donate  bonds,  or  proceeds  thereof,  for  the  purpose. 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  293,  50  L.  Ed. 
199,  26  Sup.  Ct.  91,  railroad  which  has  arranged  with  transfer  company 
to  furnish  at  depot  all  vehicles  necessary  for  passengers  may  exclude 
other  hackmen  from  soliciting  trade  at  depot;  New  Buffalo  v.  Cambria 
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Iron  Co.,  106  U.  S.  76,  26  L.  Ed.  1025,  no  distinction  as  to  l^slative 
power,  between  right  to  authorize  subscriptions  to  stock,  and  appropria- 
tions of  money  or  credit;  Northern  Pac.  R.  Co.  v.  Roberts,  42  Fed.  749, 
State  may  tax  people  to  build  and  maintain  railroad  of  private  corpora- 
tion as  affording  piublic  accommodation  for  travel;  Peny  v.  Keene, 
56  N.  H.  547,  Wood  v.  Oxford,  97  N.  C.  232,  2  S.  E.  656,  and  dissenting 
opinion  in  Civil  Rights  Cases,  109  U.  S.  38,  27  L.  Ed.  848»  3  Sup.  Ct. 
41,  all  aiguendo. 

Distinguished  in  Cole  v.  La  Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup. 
Ct.  419,  Jiolding  no  constitutional  power  in  l^slature  of  Missouri  to 
authorize  city  to  issue  bonds  for  donation  to  private  manufacturing 
corporation. 

It  is  competsnt  for  legislature  to  determine  by  what  agents  municipal 
corporation  shall  exert  its  powers,  and  their  acts  within  antiiority  conferred 
are  binding  upon  town  of  which  they  have  been  constituted  agents. 

Approved  in  Sinton  v.  Carter  County,  23  Fed.  537,  and  State  v.  Toma- 
hawk Common  Council,  96  Wis.  84,  71  N.  W.  90,  contract  entered  into 
in  manner  prescribed  by  legislature  becomes  obligation  binding  upon 
municipality;  Louisville  etc.  R.  R.  Co.  v.  State,  8  Heisk.  788,  tax  levy 
to  discharge  valid  debt  incurred  under  legislative  authority,  not  to 
be  resisted  by  citizens. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Bee.  668,  679. 

Though  interest  coupons  on  certain  town  bonds  were  not  in  form 
promises  to  pay,  but  were  mere  orders  on  bank,  signed  by  three  town  com- 
missioners, held  that  town  might  nevertheless  be  sued  in  assumpsit  thereon; 
the  remedy  by  assumpsit  is  not  impliedly  taken  away  by  statutory  provision 
for  levy  and  collection  of  taxes  to  pay  such  interest. 

Approved  in  Harvey  v.  Denver  etc.  R.  Co.,  44  Colo.  265,  180  Am.  St. 
Bep.  120,  99  Pae.  33,  upholding  right  to  bring  indebitatus  assumpsit 
for  services  and  materials  provided  under  written  contract;  Sanford 
v.  Town  of  Portsmouth,  2  Flipp.  106,  Fed.  Cas.  12,315,  holding  assumpsit 
proper  action  upon  municipal  coupons;  Shepard  v.  Tulare  Irr.  Dist., 
94  Fed.  3,  action  brought  to  establish  validity  and  amount  of  plaintiff's 
claim;  Hockaday  v.  County  Commrs.,  1  Colo.  App.  377,  29  Pac.  292, 
applying  rule  to  propriety  of  assumpsit  against  municipality;  Culver  v. 
Culver,  31  N.  J.  Eq.  449,  arguendo. 

Negotiability  of  coupons.    Note,  64  Am.  Bee.  482. 
Action  on  coupons.    Note,  64  Am.  Dec  443. 

19  WalL  94-107,  22  I^  Ed.  178,    ROBERTSON  v.  CAB80N. 

Original  mortgagor  is  necessary  party  to  proceeding  charging  fraud  In 
ezecution  of  release,  and  seeking  to  enforce  mortgage. 
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Approved  in  McPike  v.  Wells,  54  Miss.  154,  if  decree  cannot  be  made 
without  seriously  affecting  rights  of  absent  party,  court  will  not  proceed; 
Sloan  V.  Sloan,  21  Fla.  598,  and  Alexander  v.  Homer,  1  McCrary,  642, 
643,  645,  Fed.  Gas.  169,  both  arguendo. 

Distinguished  in  York  Co.  Sav.  Bank  v.  Abbot,  139  Fed.  993,  suit  in 
equity  by  lessee  against  nonresident  lessor  to  enforce  rights  under  lease 
by  requiring  defendant  to  elect  to  sell  land  lo  or  buy  house  thereon 
from  complainant,  at  appraised  value,  is  not  within  jurisdiction  of 
Circuit  Court  for  district  where  property  situated  where  defendant  has 
not  appeared. 

Surety's  right  to  intervene  in  action  against  principaL    Note,  68 
L.  B.  A.  745. 

Bights  of  mortgagee  not  made  party  to  proceeding  against  bis  mort- 
gagor are  not  affected  hy  the  decree,  and  he  may  raise  same  questions  In- 
volved in  that  controversy  in  subsequent  litigation. 

Approved  in  Hyatt  v.  McBumey,  18  S.  C.  207,  subsequent  proceeding 
in  regard  to  same  subject  matter;  Carson  v.  Hyatt,  118  U.  S.  281,  80 
I*.  Ed.  168,  6  Sup.  Ct.  1051,  and  McBumey  v.  Carson,  99  U.  S.  567,  25 
L.  Ed.  380,  in  history  of  litigation. 

Miscellaneous.  Cited  in  Wiemer  v.  Louisville  Water  Co.,  130  Fed. 
245,  Federal  jurisdiction  not  affected  by  fact  that  complainant  removed 
to  State  for  purpose  of  acquiring  right  to  sue  in  Federal  court  of  State 
of  late  residence  where  removal  is  with  intent  to  acquire  citizenship  in 
new  State. 

19  WaU.  107-125,  22  L.  Ed.  72,  BEES  ▼.  0IT7  OF  WATEBTOWN. 

Power  to  levy  taxes  is  to  he  exercised  1a^  legislative  authority  only, 
and,  thongh  repeated  issue  of  writ  of  mandamus  to  compel  tax  levy  by 
proper  municipal  officer  has  been  unavailing.  Federal  court  has  no  author- 
ity to  appoint  its  marshal  to  execute  duty  thus  neglected. 

Approved  in  Yost  v.  Dallas  County,  236  U.  S.  57,  69  L.  Ed.  464,  35 
Sup.  Ct.  235,  denying  right  of  Federal  court  to  appoint  commission  to 
levy,  collect  and  apply  tax;  South  Dakota  v.  North  Carolina,  192  U.  S. 
319,  48  L.  Ed.  461,  24  Sup.  Ct.  276,  upholding  Supreme  Court's  jurisdic- 
tion over  suit  by  one  State  against  another  to  enforce  payment  of  bonds 
of  latter  secured  by  stock  owned  by  debtor  State  and  to  foreclose  and 
sell  security  in  case  of  nonpayment;  Campbellsville  Lumber  Co.  v. 
Hubbert,  112  Fed.  721,  722,  723,  50  C.  C.  A.  435,  upholding  Kentucky 
act  February  27,  1882,  authorizing  court  in  certain  contingencies  to 
assess  taxpayers  of  Taylor  County  and  enter  and  enforce  judgments 
against  them  and  to  collect  judgment  of  such  court  recovered  on  bonds 
of  such  county;  Washington  County  v.  Williams,  111  Fed.  812,  49 
C.  C.  A.  621,  holding  several  holders  of  county  bonds  payable  to  bearer, 
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in  which  it  is  promised  to  pay  thereon  pro  rata  proceeds  of  annual 
tax  to  be  levied  at  certain  rate,  cannot  unite  in  joint  equity  suit  to 
obtain  decree  establishing  validity  of  bonds  and  recovery  of  amount 
due  thereon ;  Kersey  v.  Terre  Haute,  161  Ind.  474,  68  N.  E.  1029,  uphold- 
ing ordinance  imposing  license  tax  on  vehicles  using  streets  though 
excluding  automobiles,  street-cars,  and  vehicles  of  nonresidents;  State 
V.  Barker,  116  Iowa,  110,  89  N.  W.  209,  holding  void  acts  authorizing 
District  Court  to  appoint  waterworks  trustees  in  cities  of  first  class  as 
authorizing  performance  of  nonjudicial  functions;  Keyes  v.  St.  Croix 
County,  108  Wis.  142,  83  N.  W.  639,  holding  resolution  of  county  board 
for  collection  of  taxes  to  meet  certain  county  bonds  insufficient  com- 
pliance with  Rev.  Stats.,  §  658 ;  Thompson  v.  Allen  Co.,  115  U.  S.  554, 
556,  29  L.  Ed.  478,  474,  and  Heine  v.  Levee  Commrs.,  19  Wall.  658,  22 
L.  Ed.  225,  both  following  rule;  Safe  Deposit  etc.  Co.  v.  Anniston,  96 
Fed.  663,  holding  funds  of  insolvent  municipality  cannot  be  subjected  by 
equity  to  payment  of  judgment  when  there  is  adequate  remedy  by  man- 
damus; O'Brien  v.  Wheelock,  78  Fed.  679,  if  State  machinery  for  levy- 
ing taxes  in  existence  court  may  set  it  in  motion,  but  has  no  power  to 
create  it;  In  re  City  of  Chicago,  64  Fed.  899,  and  Garrett  v.  City  of 
Memphis,  5  Fed.  870,  but  suggested  that  court  may,  through  receiver, 
collect  tax  already  levied;  Newark  Savings  In^t.  v.  Panhorst,  7  Biss. 
102,  Fed.  Cas.  10,142,  and  Meriwether  v.  Garrett,  102  U.  S.  516,  26 
Lb  Ed.  205,  cannot  continue  in  force  tax  levy,  nor  make  new  levy ;  Bark- 
ley  y.  Levee  Commrs.,  93  U.  S.  265,  23  L.  Ed.  896,  Heine  v.  Levee 
Commrs.,  19  Wall.  661,  22  L.  Ed.  226,  not  only  is  power  not  inherent 
in  judiciary,  but  would  be  invasion  by  Federal  government  of  State 
l^slative  functions;  Ex  parte  Griffiths,  118  Ind.  84,  10  Am.  St.  Bep. 
108,  8  L.  R.  A.  399,  20  N.  E.  513,  upon  judges  as  such,  no  function  can 
be  imposed  except  those  of  judicial  nature;  Waterto^v^  v.  Robinson,  69 
Wis.  237,  34  N.  W.  142,  no  other  officer  can  be  substituted  in  place  of 
one  designated  by  law;  People  v.  Supervisor,  100  HI.  334,  to  point  that 
writ  of  mandamus  may  be  repeated  as  often  as  required ;  Gibbs  y.  Green, 
54  Miss.  610,  arguendo,  interposition  of  law  will  never  be  refused  in 
proper  case  until  shown  to  be  powerless. 

Distinguished  in  dissenting  opinion  in  Thompson  v.  Allen  County,  115 
U.  S.  563,  29  L.  Ed.  477,  6  Sup.  Ct.  146,  majority  following  rule. 

When  Judgment  is  obtained  against  municipality,  the  inhabitants  are 
not  Joint  and  seTeral  debton  with  the  eorporati<m;  hence  to  order  amount 
of  Judgment  to  be  made  from  private  estate  of  citizen  would  be  taking 
•f  property  without  due  process  of  law.  He  must  he  served  with  notice  of 
proceedings^  and  have  a  day  in  court  to  make  defense. 

Approved  in  Coe  v.  Armour  Fertilizer  Works,  237  tJ.  S.  424,  59  L.  Ed. 
1032,  35  Sup.  Ct.  625,  property  of  stockholder  cannot  be  taken  to  satisfy 
debt  against  corporation  without  giving  hi^  right  to  be  heard;  Jones  v. 
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Mutual  Fidelity  Co.,  123  Fed.  521,  holding  nnsecxired  creditors  who  have 
not  reduced  claim  to  judgment  may,  under  19  Laws  Del.,  c.  181,  enforce 
their  rights  by  bill  in  equity  for  appointment  of  receiver;  Lyon  v.  City 
of  EUzabeth,  43  N.  J.  L.  160,  foUowing  rule ;  Meriwether  v.  Garrett,  102 
U.  S.  516,  517,  519,  526,  531,  26  L.  Ed.  206,  209,  211,  private  property  of 
citizen  cannot  be  subjected  to  payment  of  municipality's  debts,  except  by 
taxation;  Grove  v.  Todd,  41  Md.  642,  20  Am.  Sep.  80,  for  statement  as  to 
due  process  of  law ;  Eames  v.  Savage,  77  Me.  223,  52  Am.  Bep.  758, 
aiguendo;  Heine  v.  JLevee  Commrs.,  19  Wall.  659,  22  L.  Ed.  226,  holding 
obligation  to  assess  taxes  is  no  lien  on  property  assessable;  dissenting 
opinion  in  State  v.  Rainey,  74  Mo.  239,  majority  holding  where  judgment 
against  municipality,  of  general  interest  to  whole  community,  all  citizens 
are  bound. 

Distinguished  in  Louisville  ft  Nashville  R.  R.  Co.  v.  Schmidt,  177 
U.  S.  239,  44  L.  Ed.  751,  20  Sup.  Ct.  623,  holding  one  appearing  and  de- 
fending in  action  to  which  he  was  not  technically  a  party  cannot  set  up 
denial  of  due  i»rocess  because  all  right  to  defend  was  cut  off  by  previous 
judgment,  if  he  offered  no  defense  which  court  did  not  entertain. 

Municipal  bonds  and  defense  thereto.    Note,  98  Am.  Dec  690. 

All  laws  in  existence  when  a  contract  is  made  are  necessarily  referred 
to  in  it,  and  form  a  part  of  the  measure  of  the  obligation  of  the  one  party 
and  of  the  right  acquired  hy  the  other. 

Approved  in  Armour  Packing  Co.  v.  United  States,  153  Fed.  19,  14 
L.  E.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  contract  to  carry  interstate  com> 
merce  at  certain  rate  is  ineffective  after  rate  has  been  changed  by  law ; 
United  States  v.  Jefferson  Co.,  5  Dill.  314,  1  McCrary,  361,  Fed.  Cas. 
15,472,  statute  authorizing  municipal  corporation  to  contract,  and  tax 
to  meet  engagement,  cannot  be  repealed  until  contract  satisfied ;  Vance  v. 
Little  Rock,  30  Ark.  441,  450,  mandamus  will  lie  to  compel  tax  levy  to 
meet  obligation  incurred  before  passage  of  act  prohibiting  tax  levy,  if 
su^  levy  authorized  formerly;  State  v.  Young,  29  Minn.  529,  9  N.  W. 
742,  but  legal  obligation  of  contract  distinct  from  means  provided  by 
law  to  enforce  it  through  action  of  courts. 

Writ  of  mandamus  is  in  law  and  theory  adequate  and  perfect  remedy 
to  compel  the  levy  of  taxes  to  satisfy  Judgment,  and  where  the  difficulty 
is  in  its  execution  QBly,  chancery  lias  no  Jurisdiction,  since  inability  to 
obtain  fruits  of  legal  remedy  is  quite  distinct  from  the  want  of  a  remedy. 
Approved  in  Street  Grading  Dist.  No.  60  v.  Hagadom,  186  Fed.  453, 
454,  456,  108  C.  C.  A.  429,  den3dng  right  to  appoint  receiver  to  collect 
unpaid  assessments  where  mandamus  would  lie  to  compel  payment  under 
the  statute;  Preston  v.  Sturgis  Milling  Co.,  183  Fed.  Ar-l,  9,  10,  32 
L.  R.  A.  (N.  8.)  1020, 105  C.  C.  A.  293,  denying  right  to  complainant  to 
collect  tax  levied  on  distinct  for  building  railroad  where  citizens  had 


367  THE  PENNSYLVANIA.  19  WaU.  125-138 

forcibly  pierented  r^galar  officers  from  collecting  same;  Preston  v. 
Chicago  St  Ll  ft  N.  0.  R.  Co.,  176  Fed,  489,  490,  denying  right  of  in- 
dividual to  maintain  suit  to  collect  taxes  where  statute  del^ates  duty 
to  certain  officiab;  Crawford  County  v.  Laub,  110  Iowa,  359,  81  N.  W. 
591,  holding  under  mulct  law  imposing  tax  whereon  liquors  are  sold  and 
making  such  tax  lien  enforceable  same  as  other  taxes  by  tax  sale,  equity 
suit  cannot  be  maintained  against  land  owner  to  enforce  lien ;  Finnegan  v. 
Femandina,  15  Fla.  384,  21  Am.  Bep.  295,  failure  of  ordinary  legal  rem- 
edy does  not  confer  jurisdiction  upon  court  of  chancery;  McLean  County 
Precinct  v.  Deposit  Bank  of  Owensboro,  81  Ky.  259,  261,  Gatling  v.  Com- 
missioners of  Carteret  County,  ^2  N.  C.  541,  58  Am.  Bep.  486,  Thompson 
▼.  Allen  County,  115  U.  S.  554,  29  L.  Ed.  478,  6  Sup.  Ct.  142,.  United 
States  V.  Labette  County,  2  McCrary,  28,  7  Fed.  321,  Fleming  v.  Trows- 
dale,  85  Fed.  190,  29  C.  C.  A.  106,  and  Mayor  etc.  of  Wetumpka  v.  We- 
tumpka  Wharf  Co.,  63  Ala.  633,  only  ground  for  equitable  relief  to  be 
found  in  statute  authorizing  tax  levy;  Orr  t.  Quimby,  54  N.  H.  651,  as 
illustration  of  defeat  of  legal  process  in  case  where,  in  theory,  effectual ; 
United  States  v.  Justices  of  Lauderdale  County,  10  Fed.  462,  not  in  con- 
tempt of  court  for  officer  to  resign  to  avoid  obedience  to  writ  of  manda- 
mus; Shurtleff  v.  Wiscasset,  74  Me.  141,  not  reason  for  refusing  to  ren- 
der judgment  that  no  process  provided  by  statute  by  which  it  may  be 
enforced;  to  same  effect  is  dissenting  opinion  in  O'Connor  v.  Memphis,  6 
Lea,  756. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to  pay 
obligations  which  are  due,  when  no  special  statutory  provision  is 
made  for  levy  of  such  tax.    Note,  85  Am.  Dec.  544. 

Mandamus  to  review  legislative  acts.    Note,  18  Am.  Dec.  240. 

When  mandatory  injunction  will  be  granted  on  ground  of  inade- 
quacy of  mandamus  as  remedy.    Note,  Ann.  Gas.  1912D,  111. 

Right  of  creditor  of  taxing  district  to  invoke  aid  of  court  where 
ordinary  remedies  not  available.  Note,  82  L.  R.  A.  (N.  S.)  1021» 
102S. 

10  WaU.  125-138,  22  I*.  Ed.  148,  THE  FEinrSTIaVANIA. 

Every  steamship,  when  In  a  fog,  should  go  at  a  moderate  speed,  depend- 
ing upon  the  circumstances  of  the  case^  hut  reduced  as  risk  of  meeting 
Teasels  is  increased. 

Approved  in  The  Fullerton,  211  Fed.  837, 128  C.  C.  A.  359,  seven  knots 
is  excessive  at  night  in  dense  fog  in  San  Francisco  Bay;  The  Georgia, 
208  Fed.  638,  six  knots  held  excessive  in  dense  fog  resulting  in  collision 
with  anchored  vessel ;  The  Bailey  Gatzert,  179  Fed.  48,  102  C.  C.  A.  612, 
fifteen  miles  an  hour  in  Willamette  River  in  dense  fog  not  moderate 
rate  of  speed;  Hawgood  Transit  Co.  v.  Mesaba  S.  S.  Co.,  166  Fed.  702, 
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92  C.  C.  A.  369,  where  collision  in  fo^  results  from  fault  of  both  vessels, 
it  is  not  necessary  to  determine  speed  of  either;  Pennell  v.  United  States, 
162  Fed.  67,  seven  knots  held  excessive  on  part  of  gunboat  in  fog;  The 
No.  4,  161  Fed.  849,  88  C.  C.  A.  665,  eight  knots  held  excessive  in  fog; 
Quinette  v.  Bisso,  136  Fed.  830,  69  C.  C.  A.  825,  holding  tug  ascending 
Mississippi  near  New  Orleans  in  dense  fog  at  nine-knot  speed  liable  for 
death  of  one  run  down  while  crossing  river  in  skiff;  The  Charlotte,  128 
Fed.  39,  62  G.  C.  A.  546,  holding  steamer  proceeding  up  York  River  in 
thick  fog  at  speed  of  ten  miles  solely  in  fault  for  collision  with  schooner 
tacking  down  river;  The  Eagle  Point,  120  Fed.  452,  455,  56  C.  C.  A.  599, 
holding  steamer  violating  rule  as  to  sx>eed  in  fog  at  fault  for  collision 
though  steamer  is  so  constructed  that  she  cannot  be  navigated  at  so  slow 

■  

speed  as  will  comply  with  rule ;  The  Northern  Queen,  117  Fed.  911,  hold- 
ing wRere  steamer,  anchored  in  dense  fog  was  struck  by  another  going  at 
full  speed,  latter  was  at  fault ;  The  Columbia,  104  Fed.  107,  108,  holding 
steamer  in  track  of  coastwise  vessels  going  at  speed  of  thirteen  knots  an 
hour  in  fog  so  dense  that  another  vessel  could  not  be  seen  at  distance  of 
one-eighth  of  mile  not  going  at  moderate  speed;  The  Nacoochee,  137 
U.  S.  339,  34  L.  IkL  690, 11  Sup.  Ct.  125,  no  right  to  go  at  rate  dangerous 
to  any  craft  which  she  might  have  seen ;  The  City  of  Guatamala^  7  Ben. 
525,  Fed.  Cas.  2747,  fault  to  go  so  fast  that  could  not  avoid  collision, 
though,  at  moment  of  seeing  danger  took  all  precautions;  The  City  of 
Panama,  5  Sawy.  65,  Fed.  Cas.  2764,  final  test  of  moderateness  of  speed 
where  other  vessel  not  at  fault  is  fact  of  collision ;  The  State  of  Alabama, 
17  Fed.  852,  853,  no  steamer's  speed  is  moderate  so  long  as  she  is  going 
at  ordinary  full  speed ;  Clare  v.  Providence  S.  S.  Co.,  22  Blatchf .  198,  20 
Fed.  536,  537,  no  case,  holding  twelve  and  a  half  or  thirteen  miles  an 
hour,  moderate  speed  in  fog;  The  Lepanto,  21  Fed.  660,  seven  or  eight 
knots  repeatedly  held  not  moderate;  The  Nacoochee,  22  Fed.  857,  The 
Oregon,  27  Fed.  755,  and  The  Martello,  34  Fed.  74,  speed  not  moderate  be- 
cause steamer  could  go  slower  and  impossible  to  avoid  vessel  within  dis- 
tance she  would  be  visible;  The  Normandie,  43  Fed.  157,  two-thirds  maxi- 
mum speed  held  excessive ;  La  Normandie,  58  Fed.  429,  7  C.  C.  A.  285,  and 
The  Saale,  63  Fed.  480,  11  C.  C.  A.  302,  speed  so  great  as  to  make  impos- 
sible to  avoid  vessel  within  two  or  three  times  length,  not  moderate ;  The 
Trave,  68  Fed.  391,  15  C.  C.  A.  485,  reducing  speed  only  half  dozen  revo- 
lutions from  full  speed,  within  five  minutes  after  entering  fog,  not 
moderate;  The  Rhode  Island,  17  Fed.  557,  558,  McCabe  v.  Old  Dominion 
S.  S.  Co.,  31  Fed.  238,  and  The  Lelard,  19  Fed.  774,  criterion  of  moderate 
speed,  condition  of  steamer  to  be  stopped  immediately  on  apprehension 
of  danger;  Leonard  v.  Whitwill,  10  Ben.  647,  Fed.  Cas.  8261,  moderate- 
ness of  speed  to  be  determined  by  what  might  reasonably  have  been  ex- 
pected to  happen ;  The  H.  F.  Dimock,  77  Fed.  228,  230,  23  C.  C.  A.  123, 
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The  Nacoocbee,  24  Blatchf.  108,  28  Fed.  466,  The  Servia,  149  U.  S.  155, 
37  L.  Ed.  686,  13  Sup.  Ct.  821,  and  Northwest  Transp.  Co.  v.  Boston 
Marine  Ins.  Co.,  41  Fed.  797,  all  arguendo. 

Duty  of  vessel  in  fog.    Note,  76  Am.  Dec.  608. 

Liability  for  collision  during  fog.    Note,  23  E.  B.  0.  671,  672. 

If  speed  necessary  for  steerage-way  is  not  moderate,  uider  the  ctrcum- 
stanc8s»  in  fog,  and  much  ftequented  route,  it  is  duty  of  steamer  to 
lay  to. 

Approved  in  The  Beaver,  219  Fed.  138, 135  C.  C.  A.  32,  holding  steamer 
liable  for  failure  to  stop  in  fog  when  she  hears  whistle  of  vessel  appar- 
ently across  her  bow. 

When  a  ship,  at  time  of  collision,  is  in  actual  violation  of  statutory 
rule,  intended  to  prevent  collisions,  it  is  no  more  than  reasonable  presump- 
tion that  fault  was  at  least  contributory  cause  of  disaster,  and  burden  rests 
upon  ship  of  showing,  not  merely  that  fault  might  not  have  been  one  of 
eanses,  or  that  it  probably  was  not,  but  that  it  could  not  have  been. 

Approved  in  The  Vera,  224  Fed.  1011,  collision  resulting  from  vessel 
being  anchored  in  improper  place,  places  burden  upon  her  of  showing 
injury  not  due  to  her  fault;  Darrington  v.  City  of  Detroit,  223  Fed.  244, 
138  C.  C.  A,  474,  holding  city  liable  for  damages  to  vessel  for  failure  to 
open  drawbri^^  according  to  rules  it  having  offered  no  evidence  to  rebut 
presumption ;  Pittsburgh  S.  S.  Co.  v.  Duluth  S.  S.  Co.,  222  Fed.  836,  138 
C.  C.  A.  260,  holding  both  vessels  in  fault  under  evidence  for  violation 
of  rules  resulting  in  collision  in  the  fog;  The  Tillicum,  217  Fed.  980, 
holding  vessel  liable  for  navigating  in  iog  without  lookout,  a  collision  re- 
sulting; Yang-Tsze  Ins.  Assn.  v.  Furness,  Withy  &  Co.,  215  Fed.  863, 132 
C.  C.  A.  201,  departure  from  rules  only  justified  to  prevent  immediate 
injury ;  The  Beaver,  197  Fed.  869,  holding  both  steam  vessels  in  fault  for 
collision  in  fog  for  violating  signals;  Burley  v.  Compagnie  De  Naviga- 
tion Franeaise,  194  Fed.  337,  115  C.  C.  A.  199,  affirming,  Compagnie  De 
Navigation  Franeaise  v.  Burley,  183  Fed.  167,  holding  vessel  compelled 
to  pay  damages  for  collision  resulting  from  violation  of  rules  by  tug- 
boat towing  same,  may  recover  indemnity  from  tug  company;  People's 
Coal  Co.  V.  Second  Pool  Coal  Co.,  181  Fed.  611,  sustaining  liability  for 
failure  to  guard  sunken  vessel  according  to  rules;  The  Europe,  175  Fed. 
G07,  discussing  presumptions  as  to  fault  where  moving  vessel  collided 
with  vessel  anchored  in  improper  place ;  Palmer  v.  Merchants'  etc.  Transp. 
Co.,  154  Fed.  709,  schooner  not  chargeable  with  contributory  fault  for 
collision  at  night  with  steamer  in  fog  where  her  sidelights  were  so 
located  that  they  could  be  seen  by  approaching  vessel ;  The  Ellis,  152 
Fed.  982,  82  C.  C.  A.  112,  both  vessels  held  in  fault  in  collision  for  giving 
and  acting  upon  wrong  signals;  Kelley  Island  Line  &  Transport  Co.  v. 
vin — 24 
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City  of  Cleveland;  144  Fed.  212,  tug  overtaken  and  passing  steam  scow 
without  signals  and  without  consent  of  overtaken  vessel,  contrary  to 
rules  and  statute,  is  liable  for  grounding  of  scow  due  to  suction  caused 
by  passing  vessel ;  The  Admiral  Schley,  142  Fed.  67,  holding  both  vessels 
at  fault  for  collision  in  fog;  Baltimore  etc.  Packet  Co.  v.  Coastwise 
Transp.  Co.,  139  Fed.  779,  holding  vessel  failing  to  sound  fog  signal  as 
required  by  rules  liable  for  collision;  The  Eagle  Wing,  135  Fed.  832, 
applying  rule  where  privileged  vessel  had  unlicensed  mate;  The  Admiral 
Cecille,  134  Fed.  677,  vessel  anchored  in  prohibited  zone  liable  for  colli- 
sion though  harbor  master  saw  her  anchored  there  and  made  no  objec- 
tion ;  The  Dauntless,  121  Fed.  421,  holding  steamer  having  no  lookout  at 
fault  for  collision  in  river  with  steam  launch  where  she  violated  rule  re- 
quiring steamers  in  narrow  channel  to  keep  to  starboard;  In  re  La  Bour- 
gogne,  117  Fed.  267,  holding  sunken  steamer  at  fault  for  failing  to  re- 
duce speed  to  safety  point  in  fog;  The  Frank  S.  Hall,  116  Fed.  560,  hold- 
ing where  steamer  was  in  dense  fog  going  nearly  at  maximum  speed  and 
colliding  schooner  was  not  sounding  horn  at  intervals  required  by  stat- 
ute, both  were  at  fault  and  damages  must  be  divided;  Merchants'  etc. 
Transp.  Co.  v.  Hopkins,  108  Fed.  894,  48  C.  C.  A.  128,  holding  sailing 
vessel  failing  to  use  horn  while  sailing  before  sixty-mile  wind  on  dark  and 
rainy  night  guilty  of  contributoiy  fault  for  collision  with  meeting 
steamer;  The  Lansdowne,  105  Fed.  443,  applying  rule  to  collision  be- 
tween ferry-boat  and  steamer  on  Detroit  River;  The  Columbia,  104  Fed. 
109,  holding  fact  that  schooner's  fog  signals  could  not  be  heard  by  ap- 
proaching steamer  until  two  or  three  minutes  before  collision,  while 
steamer's  whistle  heard  by  schooner  half  an  hour  previously,  is. entitled 
to  little  weight  in  determining  whether  horn  was  sounded  at  statutory 
intervals;  Chesley  v.  Nantasket  Beach  Steamboat  Co.,  179  Mass.  472,  61 
N.  E.  51,  holding  under  congressional  act  providing  that  in  fog  vessel  at 
anchor  shall  ring  bell  or  give  other  signals  at  regular  intervals,  fisher- 
men in  boat  anchored  during  fog  near  channel  and  making  no  signals 
cannot  recover  for  collision  with  steamer  making  proper  signals ;  Prince 
V.  Eastern  S.  S.  Co.,  109  Me.  399,  84  Atl.  896,  presumption  that  injury 
due  to  violation  of  rules  is  rebuttable;  Johnsson  v.  American  Tug  Boat 
Co.,  85  Wash.  214,  147  Pac.  1148,  want  of  license  to  fish  doe?  not  pre- 
vent recovery  for  collision;  City  of  Marinette  v.  Goodrich  Transit  Co., 
153  Wis.  95, 140  N.  W.  1095,  absence  of  lights  on  bridge  imposes  burden 
of  showing  collision  could  not  be  caused  by  default;  Central  Vermont 
Ry.  Co.  V.  Bethune,  206  Fed.  876,  124  C.  C.  A.  528,  arguendo;  Richelieu 
Nav.  Co.  V.  Boston  Ins.  Co.,  136  U.  S.  422,  34  L.  Ed.  403, 10  Sup,  Ct.  937, 
Belden  v.  Chase,  150  U.  S.  699,  37  L.  Ed.  1227,  14  Sup.  Ct.  272,  The  Mar- 
tello,  153  U.  S.  74,  38  L.  Ed.  641,  14  Sup.  Ct.<726,  Leonard  v.  Whitwill, 
10  Ben.  653,  Fed.  Cas.  8261,  Clare  v.  Providence  S.  S.  Co.,  22  Blatchf. 
198,  20  Fed.  536,  537,  The  Rhode  Island,  17  Fed.  560,  The  Charley  A. 
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Reed,  19  Fed.  115,  The  B.  B.  Saunders,  19  Fed.  123,  The  Garden  City, 
19  Fed.  533,  The  Alaska,  22  Fed.  554,  The  Nereus,  23  Fed.  454,  Richelieu 
Nav.  Co.  V.  Boston  Marine  Ins.  Co.,  26  Fed.  602,  The  Alabama,  26  Fed. 
869,  The  Alfredo,  30  Fed.  843,  McCabe  v.  Old  Dominion  S.  S.  Co.,  31 
Fed.  239,  The  M.  M.  Chase,  37  Fed.  713,  The  Algiers,  38  Fed.  527,'  The 
Britannic,  39  Fed.  399,  The  BoHvia,  43  Fed.  174,  The  BoUvia,  49  Fed. 
171, 1  C.  C.  A.  221,  The  St.  Nicholas,  49  Fed.  679,  The  Clara,  49  Fed.  768, 
The  Ice  King,  52  Fed.  896,  The  New  York,  53  Fed.  559,  The  Trave,  55 
Fed.  120,  The  Kate  Butteroni,  59  Fed.  496,  8  C.  C.  A.  196,  Thames  Tow- 
Boat  Co.  y.  Central  R.  Co.  etc.,  61  Fed.  118,  Flint  etc.  R.  Co.  v.  Marine 
Ins.  Co.,  71  Fed.  215,  The  Niagara,  77  Fed.  332,  333,  The  Hercules,  80 
Fed.  1002,  26  C.  C.  A.  301,  The  Livingstone,  87  Fed.  778,  Donnell  v.  Bos- 
ton Tow-Boat  Co.,  89  Fed.  762,  32  C.  C.  A.  331,  The  Lyndhurst,  92  Fed. 
681,  Baltimore  etc.  R.  R.  Co.  y.  Wheeling  etc.  Transp.  Co.,  32  Ohio  St. 
147,  Van  Etten  y.  Town  of  Westport,  60  Fed.  582,  and  The  Saale,  59 
Fed.  720,  all  following  rule ;  Greenwood  v.  Town  of  Westport,  60  Fed.  567, 
Ebert  v.  Schooner  Reuben  Dowd,  9  Biss.  468,  3  Fed.  529,  Lambert  y. 
Staten  Island  R.  R.  Co.,  70  N.  Y.  110,  The  Columbian,  91  Fed.  802,  and 
The  Guildhall,  58  Fed.  801,  all  applying  rule  where  it  could  not  be  shown 
that  competent  master  would  not  have  avoided  collision;  The  Elallisto, 
2  Hughes,  144  Fed.  Cas.  7600,  arguendo ;  New  York  R.  R.  Co.  v.  Cooper, 
85  Va.  947,  9  S.  E.  323,  on  care  required  of  steamboat. 

Distinguished  in  The  Haida,  191  Fed.  625,  exonerating  privileged  ves- 
sel from  violation  of  rule  as  to  giving  signal  where  not  incumbent  upon 
it  so  to  do ;  The  Carbonero,  106  Fed.  3^5,  45  C.  C.  A.  314,  holding  where 
tug  under  stress  of  weather  anchored  tow  which  dragged  anchor  and 
drifted,  and  tug  on  attempting  to  weigh  anchor  foxmd  that  donkey- 
engine  would  not  work  and  delay  of  two  and  one-half  hours  ensued 
before  she  slipx>ed  anchor  to  go  to  assistance  of  tow,  burden  is  not  on 
tug  to  show  that  it  cotdd  not  have  rescued  tow  by  diligent  action  as 
breach  was  only  of  contract  and  not  of  statute. 

Limited  in  The  Jay  Gould,  19  Fed.  769,  770,  allowing  proof  that  viola- 
tion necessary  under  circumstances:  Hood  v.  The  Lehigh,  43  Fed.  601, 
''must  show  that  situation  justified  failure'';  The  Niagara,  84  Fed.  904, 
28  C.  C.  A.  528,  Billings  v.  Breinig,  45  Mich.  73,  7  N.  W.  724,  said  ques- 
tion of  contributory  negligence  for  jury. 

Proximate  and  remote  cause.    Note,  86  Am.  St.  Bep.  818* 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  8t.  Bep. 
41. 

Miscellaneous.  Cited  in  United  States  v.  Erie  R.  Co.,  172  Fed.  54, 
96  C.  C.  A.  538,  where  both  vessels  are  at  fault,  damages  must  be  equally 
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divided;  St.  Louis  etc.  River  Packet  Co.  v.  Murray-Wathan,  144  Ky.  817, 
139  S.  W.  1079,  if  both  colliding  vessels  negligent,  each  must  share  half 
loss. 

19  WaU.  138-146,  22  I«.  £d.  77,  OABFENTEB  Y.  KANNELS. 

It  Is  custom  of  land  office  to  Issue  patents  to  original  grantee  "or  his 
legal  representatives.^ 

Approved  in  Braun  v.  Mathieson,  139  Iowa,  414,  116  N.  W.  791, 
widow  of  entryman  not  an  heir  so  as  to  be  entitled  to  patent;  De  la 
Vergne  Machine  Co.  v.  Featberstone,  147  U.  S.  226,  37  L.  Ed.  144,,  13 
Sup.  Ct.  287,  in  construction  of  patent  issued  to  inventor,  /'his  heirs, or 
assigns";  Bowman  v.  Long,  89  111.  23,  construction  of  warranty  deed. 

Certiflcate  "to  the  legal  representatives  of*  original  claimant,  issued 
with  knowledge  of  prior  conditional  conveyance  by  claimant,  concludes  him 
ftom  any  further  claim,  By  virtue  of  original  title,  and  Is  presumptive  proof 
of  performance  of  condition  by  grantee,  to  whose  benefit  suhsequent  con- 
firmation by  patent,  to  original  claimant,  "or  his  legal  representatives," 
will  inure. 

Approved  in  Van  Sice  v.  Ibex  Min.  Co.,  173  Fed.  898,  97  C.  C.  A.  587, 
patent  to  mining  claim  obtained  in  name  of  one  of  locators  who  had  for- 
feited his  interest  inures  to  his  grantee;  Rogers  v.  Clark  Iron  Co.,  104 
Minn.  212,  223,  116  N.  W.  744,  749,  upholding  assignability  of  soldier's 
homestead  scrip  which  thereupon  inures  to  benefit  of  assignee;  Brad- 
ley V.  Dills  Lumber  Co.,  105  Wis.  253,  81  N.  W.  396,  holding  term 
"legal  representative"  as  used  in  patent  embraces  representative  by 
contract,  grantee  or  assignee,  as  well  as  representative  by  operation 
of  law;  Connoyer  v.  Schaef!er,  22  Wall.  262,  22  L.  Ed.  838,  con- 
firmation inures  to  benefit  of  him  holding  title;  McDonald  v.  McCoy, 
121  Cal.  70,  53  Pac.  425,  inures  to  benefit  of  grantees,  etc.,  subsequent 
to  date  of  application;  Schepp  v.  Smith,  35  La.  Ann.  6,  7,  Bryan  y. 
Kennett,  113  U.  S.  192,  28  L.  Ed.  913,  5  Sup.  Ct.  413,  Comstock  v. 
Kerwin,  57  Neb.  5  (see  77  N.  W.  389),  all  arguendo. 

19  Wall.  146-167,  22  I..  Ed.  105,  SAWYER  v.  PBICKETT. 

To  make  false  representation  subject  of  indictment  or  of  action,  it 
must  be  of  nature  likely  to  impose  on  one  exercising  common  prudence 
and  be  statement  as  to  existing  fact;  a  promissory  statement  is  not  ordi- 
narily basis  for  action,  defense  or  rescission  of  contract  as  false  represen- 
tation. In  this  case  held  that  railroad  stock  agent's  statements  to  illiterate 
farmer,  induced  to  mortgage  his  farm  in  purchase  of  railroad  stock  were 
not  false  representations  and  a  defense. 

Approved  in  National  Leather  Co.  v.  Roberts,  221  Fed.  926,  927,  137 
C.  C.  A.  492,  denying  right  of  rescission  of  subscription  of  corporate 
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stock  on  account  of  misrepresentation  which  did  not  tend  to  induce 
subscription;  Illinois  Life  Ins.  Co.  v.  Tully,  174  Fed.  366,  98  C.  C.  A, 
259,  statement  in  letter  to  policy-holder  that  deposit  would  be  main- 
tained merely  promissory  and  not  binding  on  company;  Tooker  v.  Als- 
ton, 159  Fed.  602,  16  L.  R.  A.  (N.  S.)  818,  86  C.  C.  A.  425,  in  action 
for  fraud  there  is  no  duty  to  investigate  where  fraud  prevented  making 
of  investigation;  Curran  v.  Smith,  149  Fed.  951   (affirming  Smith  v. 
Curran,  138  Fed.  158),  where  engineers  entered  into  contract  to  investi- 
gate project  for  pipe-line  to  supply  water  for  purposes  set  forth  in 
prospectus  and  if  satisfactory  to  contract  to  construct  line,  they  cannot 
defend  for  breach  of  contract  on  ground  of  false  representations,  where 
they  had  investigated  project;  Mather  v.  Barnes,  146  Fed.  1005,  where 
as  part  of  negotiations  for  sale  of  coal  lands  defendants  represented 
that  land  was  underlaid  throughout  entire  line  with  vein  of  coking  coal, 
but  stated  they  were  not  much  acquainted  with  land,  representations 
not  material;  Pittsburg  etc.  Trust  Co.  v.  Northern  etc.  Ins.  Co.,  140 
Fed.  896,  where,  on  sale  of  business  and  assets  of  life  insurance  com- 
pany, list  of  balances  against  i^ents  made  and  secretary  said  that  they 
were  better  than  ordinary,  statement  was  merely  expression  of  opinion ; 
Kimbfer  v.  Young,  137  Fed.  749,  70  C.  C.  A.  178,  applying  rule  in  action  for 
deceit  in  sale  of  corporate  bonds;  Daniels  v.  Benedict,  97  Fed.  380,  38 
C.  C.  A.  592,  upholding  marriage  separation  of  seventy-five  thousand  dol- 
lars, where  parties  had  lived  together  less  than  seven  months,  and  hus- 
band's property  worth  seven  hundred  thousand  dollars,  none  of  which  was 
received  from  wife;  Housekeeper  Pub.  Co.  v.  Swift,  97  Fed.  295,  38 
C.  C.  A.  187,  holding  written  contract  for  sale  and  jiurchase  of  prop- 
erty which  had  been  fully  executed  cannot  be  impeached  and  set  aside 
by  seller  and  earlier  contract  between  parties  for  sale  of  same  property 
for  greater  price  substituted  and  enforced  merely  on  allegations  of 
oral  understanding  between  them  that  second  contract  should  be  without 
legal  effect;  Ryan  v.  Middlesborough  Town  Lands  Co.,  106  Ky.  185, 
50  S.  W.  14,  holding  representations  by  vendor  regarding  the  future  do 
not  entitle  purchaser  to  rescission;  Taylor  v.  Commercial  Bank,  174 
N.  Y.  184,  95  Am.  8t.  Rep.  564,  66  N.  E.  727,  holding  bank  not  estopped 
by  representations  of  cashier  as  to  solvency  of  customer,  made  by 
him  to  one  to  whom  debtor  of  bank  referred  to  bank  for  information; 
Donoho  V.  Life  Assur.  Co.,  22  Tex.  Civ.  App.  198,  54  S.  W.  648,  apply- 
ing principle  to  representations  by  tontine  insurance  agent;  Guthrie  & 
W.  R.  Co.  V.  Rhodes,  19  Okl.  34,  21  L.  R.  A.  (N.  S.)  490,  91  Pac.  1124, 
misrepresentations  regarding  terms  and  liability  of  a  note  not  a  de- 
fense where  no  proof  that  signer  could  not  read ;  Union  Pacific  Ry.  Co. 
V.  Barnes,  64  Fed.  83,  12  C.  C.  A.  48,  action  for  false  representations 
not    maintainable   on  promise   or  prophecy;    Voorhis  v.    Smith   Mfg. 
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WorkS;  11  Mo.  App.  112,  Greene  v.  Societe  etc.  des  Matleres  Colorantis, 
81  Fed.  71,  New  York  life  Ins.  Co.  v.  M 'Masters,  87  Fed.  67,  30  C.  C.  A. 
532,  Godding  v.  Colorado  Springs  Livestock  Co.,  4  Colo.  App.  20,  34 
Pac.  944,  Pine  Mountain  Iron  Co.  v.  Ford,  21  Ky.  Law.  Rep.  142,  50 
S.  W.  28,  Bullock  V.  Wooldridge,  42  Mo.  App.  363,  and  Tacoma  v. 
Tacoma  Light  etc.  Co.,  16  Wash.  305,  47  Pac.  742,  all  following  rule; 
Ryan  v.  Middleborough  Town  Lands  Co.,  21  Ky.  Law  Rep.  193,  52  S.  W. 
34,  as  to  inadmissibility  of  declarations  at  time  of  sale,  not  incorporated 
in  the  written  contract;  dissenting  opinion  in  Fireman's  Fund  Ins.  Co. 
V.  Norwood,  69  Fed.  81,  16  C.  C.  A.  136,  majority  avoiding  question  by 
holding  estoppel  created;  Banque  Franco-Egyptienne  v.  Brown,  34  Fed. 
192,  said  promissory  statement  may  imply  existence  of  certain  facts 
and  be  fraudulent. 

Distinguished  in  Benton  v.  Ward,  47  Fed.  256,  complaint  alleging 
material  statements,  reasonably  relied  on,  though  untrue,  had  induced 
contract,  held  to  state  case. 

Expression  of  opinion  as  fraud.    Note,  35  L.  B.  A.  488. 

Right  to  rely  on  representations  made  to  effect  contract  as  basis  for 
charge  of  fraud.    Note,  87  L.  R.  A.  607. 

Future  promise  as  fraud.    Note,  10  L.  B.  A.  (N.  S.)  651,  658. 

Not  necessary  to  constitute  a  bona  flde  holding  that  the  value  should 
have  been  paid  at  the  time  of  receiving  the  security;  a  past  consideration 
is  sufficient. 

Approved  in  Melton  v.  Pensacola  Bk.  etc.  Co.,  190  Fed.  133,  111 
C.  C.  A.  166,  transfer  of  negotiable  note  by  indorsement  before  matur- 
ity as  security  of  antecedent  debt  is  a  transfer  for  value. 

Rule  as  to  bona  flde  holder  applies  to  foredoeure  of  mortgage  accom- 
panying a  note,  wltb  same  force  as  when  suit  is  brought  upon  note  itself. 

Approved  in  Peninsula  Bank  v.  Wolcott,  232  Fed.  70,  bona  fide  holder 
of  notes  secured  by  deed  of  trust  takes  deed  freed  from  defenses; 
Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed,  546,  67  C.  C.  A.  662, 
mortgage  securing  note  providing  for  payment  of  attorney's  fees  in 
case  note  not  paid  at  maturity  passes  free  from  equities  to  bona  fide 
indorsee  of  note;  Swift  v.  Bank  of  Washington,  114  Fed.  644,  52 
C.  C.  A.  339,  holding  payment  of  indebtedness  to  origii^  mortgagee 
does  not  discharge  mortgage  lien,  where  notes  have  been  assigned  to 
bona  fide  holder;  O'Rourke  v.  Wahl,  109  Fed.  277,  48  C.  C.  A.  360, 
holding  where  defendant  signed  and  indorsed  notes  payable  to  own 
order,  but  did  not  acknowledge  trust  deed  securing  same,  and  delivered 
papers  to  clerk  of  trustee,  believing  he  was  clerk  of  her  attorney,  and 
clerk  who  was  notary  by  direction  of  trustee  acknowledged  deed,  deed 
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and  notes  are  valid  in  hands  of  bona  fide  purchaser;  Claxk  v.  Whitaker, 
117  La.  306y  41  South.  582,  sustaining  mortgage  in  hands. of  bona  fide 
purchaser  against  secret  equities;  Beals  y.  Neado,  1  McCrary,  209,  2 
Fed.  44,  defense  of  duress  not  admitted  against  assignee  for  value, 
without  notice;  Sweet  v.  Stark,  31  Fed.  859,  quoted  and  followed  as 
United  States  Supreme  Court  rule;  Black  v.  Reno,  59  Fed.  919,  and 
Farmers'  Nat.  Bank  v.  Fletcher,  44  Iowa,  257,  bona  fide  assignee  of 
mortgage  does  not  ti^e  it  subject  to  infirmities  attached,  in  hands  of 
original  mortgagee;  Lewis  v.  Kirk,  28  Kan.  501,  42  Am.  Rep.  176,  mort- 
ga^  in  Kansas  is  only  incident  to  debt,  and  has  same  n^^tiability  as 
note  which  it  secures ;  State  National  Bank  v.  Flathers,  45  La.  Ann.  79, 
40  Am.  St.  Rep.  218,  12  South.  244,  rule  does  not  rest  on  principle  that 
mortgage  is  negotiable;  dissenting  opinion  in  The  W.  B.  Cole,  59  Fed. 
190,  8  C.  C.  A.  78,  majority  holding  bona  fide  assignee  of  mortgage 
bound  by  notice  of  prior  recorded  mortgage. 

Distinguished  in  Wright  v.  Irwin,  33  Mich.  37,  where  holder  not 
bona  fide. 

•  •  • 

Right  of  bona  fide  purchaser  of  note  to  enforce  mortgage  given  for 
its  security.    Note,  84  Am.  Dec  404. 

Assignment  of  mortgage^  when  subject  to  equities.  Note,  14  Am. 
Dec  614. 

Effect  upon  lien  of  mortgage  securing  negotiable  instruments  as* 
signed  before  maturity,  of  payment  to  payee,  without  knowledge 
of  assignment.    Note,  29  L.  R.  A.  (N.  S.)  677. 

19  WaU.  167-177,  22  L.  Ed.  109,  OBOPUESY  v.  OOOPER. 

Where  bequest  Is  given  by  direction  to  pay  when  legatee  attains  cer- 
tain age»  Interest  on  fund  being  given  talm  meantime,  this  shows  that 
pneent  gift  was  intended  and  legacy  vests  in  interest  at  testator's  death. 

Approved  in  Rhode  Island  Hospital  Trust  Co.  v.  Noyes,  26  R.  I.  329, 
341,  58  AtL  1002,  1006,  where  under  trust  devise  of  stock  from  income 
of  which  sister  should  gei  annuity  balance  to  be  used  for  grandson  until 
he  attained  age  of  twenty-five,  when  he  should  get  balance  of  fund, 
less  enough  to  pay  annuity,  and  sister  died  before  testator,  grandson 
took  vested  interest,  though  he  died  before  attaining  age  of  twenty-five. 

Provision  in  bequest  contemplating  attainment  of  specified  age  as 
rendering  gift  contingent.  Note,  L.  R.  A.  19160, 1023,  1036,  1038, 
1063,  1128. 

Devise  of  lands  to  be  sold  after  tennination  of  life  estate  created  by 
will,  proceeds  to  be  distributed  thereafter  to  certain  persons,  is  a  bequest 
to  those  persons,  mnd  vests  at  testator'R  death. 
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Approved  in  Bates  v.  Spooner,  75  Conn.  508,  54  Atl.  308,  following  rule; 
Sherman  v.  American  Cong.  Assn.,  113  Fed.  614,  51  C.  C.  A.  329,  holding 
where  will  directs  payment  of  certain  sum  to  association  on  death  of  tes- 
tator on  condition  that  association  agrees  to  pay  annuity,  estate  vests  in 
beneficiary  on  death  of  testator  where  condition  is  subsequent;  Appeal  of 
Emery,  83  Conn.  239,  76  Atl.  530,  upholding  right  of  alien  to  take  devise 
in  realty  where  terms  of  will  creates  an  equitable  conversion  thereof; 
Blain  v.  Dean,  160  Iowa,  715,  142  N.  W.  421,  construing  will  providing 
for  equitable  conversion;  Beaver  v.  Ross,  140  Iowa,  158,  17  Ann.  Gas. 
640,  20  L.  B.  A.  (N.  8.)  65,  118  N.  W.  289,  holding  there  need  be  no 
devise  in  terms  to  executors  or  trustees  in  order  to  apply  doctrine  of 
equitable  conversion;  Pulliam  v.  Pulliam,  10  Fed.  42,  46,  holding  lands 
charged  with  payment  of  debts,  to  be  regarded  as  personalty;  Allen  v. 
Watts,  98  Ala.  389,  11  South.  647,  and  Bamum  v.  Bamum,  42  Md.  308, 
both  holding  devise  of  land,  to  be  sold  and  converted  into  money,  to  be 
r^arded  as  a  bequest  of  .money;  Partee  v.  Thomas,  11  Fed.  776,  as  to 
limitation  of  estate  by  words,  "at  her  death,  to  A";  Seller  v.  Reed,  88 
Va.  383,  13  S.  E.  756,  arguendo. 

Under  bequest  of  rent  of  house  to  A  during  llf  e»  same  to  be  sold  at 
her  death,  avails  to  become  property  of  her  children  when  they  should 
'become  twenty-one,  Interest  to  be  meantime  applied  to  their  maintenance, 
A's  son  took  vested  interest  in  bequest  at  testator's  death,  subject  to  open 
and  let  In  after-born  children,  and  to  take  effect  in  enjoyment  at  All  death. 
Approved  in  Johnson  v.  Washington  Loan  etc.  Co.,  224  U.  S.  238, 
56  L.  Ed.  746,  32  Sup.  Ct.  421,  where  will  gave  homestead  to  wife  for 
life  with  remainder  over  to  daughters  and  to  survivor  of  them,  and 
upon  death  of  last  of  them  prox)erty  to  be  sold  and  proceeds  distributed 
to  daughters  living  at  testator's  death  and  to  their  descendants,  sur- 
viving daughters  took  vested  remainder  in  fee;  Pineland  Club  v.  Robert, 
213  Fed.  556,  130  C.  C.  A.  125,  remaindermen  without  actual  notice  not 
estopped  from  questioning  fee-simple  title  conveyed  by  life  tenant; 
In  re  De  Vries,  17  Cal.  App.  197,  119  Pac.  114,  a  provision  that  "upon 
the  termination  of  said  life  estate,  I  give,  devise  and  bequeath  cer- 
tain property  to  my  son,"  creates  vested  estate  in  son;  Green  v.  Gordon, 
38  App.  D.  C.  455,  permitting  descendants  of  one  taking  vested  estate 
to  participate  therein;  Johnson  v.  Washington  Loan  &  T.  Co.,  33  App. 
D.  C.  259,  and  Hauptman  v.  Carpenter,  16  App.  D.  C.  530,  both  holding 
fact  of  equitable  conversion  is  immaterial  in  determining  character  of 
remainder;  Voght  v.  Voght,  26  App.  D.  C.  51,  where  life  estate  is 
equitable  and  remainder  legal,  there  is  no  merger  under  rule  in  Shelley's 
case;  Eamshaw  v.  Daly,  1  App.  D.  C.  222,  construing  devise  as  vested 
estate  in  children,  full  enjoyment  of  which  was  postponed  till  majority 
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of  the  youngest ;  Carter  v.  Carter,  234  111.  514,  86  N.  E.  295,  a  devise  to 
wife  for  life  and  in  case  she  should  marry  rents  to  go  to  testator's 
children  gives  vested  remainder  to  children  3  Atlee  v.  BuUard,  123  Iowa, 
279,  98  N.  W.  890,  where  there  was  devise  to  wife  till  youngest  child 
of  age,  then  to  be  sold  and  proceeds  divided  between  wife  and  children, 
wife's  share  subject  to  partition  judgment  lien;  Hull  v.  Osborn,  151 
Mich.  14,  113  N.  W.  787,  holding  po^poning  vesting  of  estate  for  two 
lives  in  being  did  not  violate  rule  against  perpetuities;  Stevens  v.  Car- 
roll, 64  Or.  421,  129  Pac.  1046,  upholding  vesting  of  legacy  on  death  of 
testator  in  devise  of  real  estate  to  wife  and  providing  that  on  her  death 
part  should  be  sold  and  paid  as  legacy  to  daughter;  Mc Arthur  v.  Scott, 
113  U.  S.  380,  28  L.  Ed.  1027,  5  Sup.  Ct.  662,  Potter  v.  Couch,  141  U.  S. 
314,  85  L.  Ed.  781,  11  Sup.  Ct.  1010,  Seller  v.  Reed,  88  Va.  379, 13  S.  E. 
755,  and  Scott  v.  West,  63  Wis.  569,  24  N.  W.  172,  construing  similar 
trust  clauses;  Davidson  v.  Koehler,  76  Ind. '410,  holding  like  devise 
created  vested  remainder  in  children  living  at  testator's  death;  Edgerly 
V.  Barker,  66  N.  H.  451,  28  L.  B.  A.  881,  31  Atl.  904,  holding  devise  to 
children  may  include  issue  of  children  who  die  after  execution  of  will. 

Lapse  of  legacy  or  devise  by  death  of  beneficiary  after  testator's 
death  but  before  legacy  or  devise  becomes  payable.  Note,  Ann. 
Gas.  1913B,  81. 

When  equitable  conversion  takes  place  under  will  directing  sale 
of  land  at  future  time.    Note,  17  Ann.  Gas.  643. 

Time  of  equitable  conversion  under  direction  in  will  to  sell  realty 
which  postpones  sale.    Note,  20  L.  R.  A.  (N.  8.)  78. 

When  devise  of  land  is  vested.    Note,  25  E.  B.  G.  591, 

19  WaU.  178-189,  22  I..  Ed.  60,  THE  BIO  ORM^IE. 

OertUlcate  of  clerk  of  court  is  prima  facie  evidence  that  transcript 
contains  true  coipy  of  record  and  all  proceedings  in  trial  court. 

Distinguished  in  Meyer  v.  Mansur  &  Tebbett^  Implement  Co.,  85  Fed. 
876,  29  C.  C.  A.  465,  holding  certificate,  not  stating  that  transcript  is 
complete,  insufficient. 

Bemedy  for  deflciency  in  transcript,  certified  to  by  clerk,  is  certiorari, 
not  motion  to  dismiss  appeaL 

Approved  in  Nashua  etc.  By.  Co.  v.  Boston  etc.  By.  Co.,  61  Fed.  241, 
9  C.  C.  A.  468,  holding  appellee,  considering  transcript  defective,  must 
resort  to  certiorari  to  correct  same. 

Distinguished  in  Meyer  v.  Mansur  &  Tebbetts  Implement  Co.,  85  Fed. 
876,  29  C.  C.  A.  465,  holding  appeal  dismissable  where  certificate  failed 
to  state  that  transcript  was  complete. 
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Motion  to  dismlBB  admiralty  appoal  miuit  be  denied  wbere  decree  was 
In  favor  of  Bereral  111)^axLt8»  some  of  wliom  recovered  Sams  soULcient  to 
confer  appellate  Jurisdiction,  and  motion  was  to  dismiss  whole  appeaL 

Distinguished  in  Gibson  v.  Shufeldt,  122  U.  S.  32,  80  L.  Ed.  1085,  7 
Sap.  Ct.  1068,  dismissing  equity  appeal  as  to  appellees,  who  recovered 
less  than  five  thousand  dollars. 

Interest  to  that  date  being  specifically  allowed  in  decree,  must  be  in- 
cluded with  principal,  in  order  to  determine  what  was  sum  in  dispute  at 
time  appeal  was  taken,  where  suffldlency  thereof  to  confer  appellate  Juris- 
diction is  questioned. 

Approved  in  Massachusetts  Benefit  Assn.  v.  Miles,  137  U.  S.  692,  34 
L.  Ed.  836,  11  Sup.Gt.  235,  holding  jurisdiction  attaches  where  interest 
antecedent  to  judgment  is  made  part  thereof,  and  total  exceeds  five 
thousand  dollars;  Rymer  v.  Hawkins,  18  W.  Va.  319,  arguendo. 

Distinguished  in  District  of  Columbia  v.  Gannon,  130  U.  S.  228,  82 
L.  Ed.  922,  9  Sup.  Ct.  509,  where  interest  merely  accompanied  decree  as 
damages. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  18  Ann.  Oas.  896. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in 
consolidated  action.    Note,  15  Ann.  Oas.  498. 

19  WalL  189^198,  22  L.  Ed.  146,  EIJ>BED  V.  SEXTON. 

Private  entries  on  public  lands  are  not  permissihle  until  after  same 
have  been  exposed  to  public  auction,  at  price  for  which  they  are  afterward 
subject  to  entry. 

Approved  in  Pereles  v.  Weil,  157  Fed.  427,  reviewing  history  of 
methods  of  acquiring  ppblic  lands. 

IfSnds  contiguous  to  railroad  lines,  offered  for  sale  at  certain  price, 
which,  on  change  in  location  of  line,  is  reduced  by  Oongress,  are  not  open 
to  private  entry  at  latter  price  until  they  have  been  offered  for  publio 
sale  at  said  price  and  left  unsold.  ,    • 

Approved  in  State  v.  Cunningham,  88  Wis.  86,  57  N.  W.  Ili21,  holding 
State  lands,  withdrawn  from  sale,  become  subject  to  private  sale 
only  after  reoffering  at  public  sale;  Felix  v.  Patrick,  36  Fed.  459,  to 
point  that  lands  located  within  corporate  limits  are  not  subject  to  entry ; 
Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  44  Fed.  830,  arguendo. 

19  WalL  198-214,  22  I*.  Ed.  41,  UNITED  8TATE8  V.  OAUBSEN. 

under  act  of  March  3,  1797,  providing  that  in  actions  against  delin- 
quent  revenue  oAcers,'  transcripts  ftom  books  of  treasury  diaU  be  evidence, 
extracts  complete  in  themselves  are  admissible 
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Approved  in  United  States  v.  Pierson,  145  Fed.  817,  818,  applying 
rale  in  action  on  bond  of  Indian  agent;  Harvey  v.  United  States,  97 
Fed.  455,  38  C.  C.  A.  267,  holding  fragmentary  and  incomplete  transcript 
from  books  of  treasury  department  containing  accounts  of  former  mar- 
shal not  sufficient  to  warrant  judgment  against  sureties  in  action  brought 
thirty-three  years  after  term  expired  for  items  of  expenditures  claimed 
by  him  and  rejected  by  department;  United  States  v.  Hart,  2  Ariz.  419, 
19  Pac.  6,  holding  purchase  of  supplies  by  order  of  commissioners  of 
Indian  affairs,'  and  performance  of  certain  services,  and  incurring  of 
certain  expenses  all  in  proper  account  with  vouchers  presented  to  and 
rejected  in  whole  or  in  part  by  proper  accounting  officers  is  proper  set- 
off against  government ;  Ewing  v.  United  States,  3  App.  D.  C.  359,  when 
transcript  is  as  a  whole  excluded  as  evidence,  parts  of  it  are  not  ad- 
missible; United  States  v.  Stone,  106  U.  S.  529,  27  L.  Ed.  165,  1  Sup. 
Ct.  290,  following  rule;  Johns  v.  State,  55  Md.  361,  holding  transcript 
from  account  admissible  in  action  against  delinquent  collector. 

In  actloii  against  deUnquent  revenue  officer,  accounts  rendered  to  goT- 
ermnent  by  principal  are  evidence  not  only  against  him,  but  also  against 
Us  sureties  and  tliird  parties  in  privity  with  him. 

Approved  in  Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124 
Fed.  174,  59  C.  C^  A.  376,  holding  admission  of  servant,  principal  in 
employee's  bond,  with  respect  to  matters  pertaining  to  performance  of 
guaranteed  duties,  made  while  engage'd  in  their  discharge,  is  admissible 
against  surety;  Chadwick  v.  United  States,  3  Fed.  755,  holding  certified 
transcript  of  collector's  account,  admissible  in  separate  suit  against 
sureties;  State  v.  Newton,  33  Ark.  289,  holding  copy  of  treasurer's  ac- 
counts prima  facie  evidence  against  sureties,  in  action  on  bond;  Jeness 
▼.  City  of  Black  Hawk,  2  Colo.  585,  holding  declarations  of  principal  in 
official  bond  evidence  against  sureties  when  made  in  performance  of 
official  duty;  Williamsburg  Ins.  Co.  v.  Frothingham,  122  Mass.  394, 
holding  accounts  of  insurance  agent  admissible  in  action  against  agent 
and  sureties  to  show  amount  of  premiums  collected  by  agent. 

10  Wait  214-227,  22  L.  Ed.  68,  HOMB  IJFE  INSUBAKOE  CO.  ▼.  DUNK. 

Further  proceedings  of  State  court,  after  cause  has  been  removed  to 
Federal  court,  axe  Illegal,  although  sanctioned  by  higher  State  courts. 

Approved  in  McAlister  v.  Chesapeake  etc.  Ry.  Co.,  157  Fed.  741, 
IS  Ann.  Oaa.  1066,  85  C.  C.  A.  316,  Federal  court  may  enjoin  State 
court  from  proceeding  with  trial  pending  determination  of  jurisdiction; 
McCulloch  V.  Southern  Ry.  Co.,  149  N.  C.  311,  62  S.  E.  1098,  upon  filing 
petition  and  bond  for  removal,  jurisdiction  of  State  court  ceases  eo 
instante;  Baltimore  etc.  B.  Co.  v.  Larwill,  83  Ohio  St.  116,  124,  34 
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L.  B.  A.  (N.  S.)  1105,  93  N.  £.  621,  623,  dismissal  of  suit  after  its  re- 
moval does  not  prevent  bringing  new  suit  in  any  court  of  competent 
jurisdiction;  Chicago  etc.  Ry.  Co.  v.  Brazzell,  33  Okl.  126,  124  Pac.  42, 
only  question  that  can  be  determined  by  trial  court  is  one  of  law  as 
to  sufiiciency  of  petition;  Home  Ins.  Co.  v.  Morse,  20  Wall.  454,  22  L.  Ed. 
869,  holding  statute  exacting  agreement  that  insurance  company  will 
not  remove  suits,  unconstitutional;  New  Orleans  etc.  R.  R.  Co.  v. 
Mississippi,  102  U.  S.  136,  26  L.  Ed.  96,  holding  further  action  of  State 
courts  after  removal  invalid;  Kern  v.  Huidekoper,  103  U.  S.  490,  492, 
493,  26  L.  Ed.  S56,  357,  holding  further  proceedings  of  State  courts  ab- 
solutely void ;  Baltimore  etc.  R.  R.  Co.  v.  Koontz,  104  U.  S.  14,  26  L.  Ed. 
646,  and  National  Steamship  Co.  v.  Tugman,  106  U.  S.  123,  27  L.  Ed.  89, 
1  Sup.  Ct.  61,  both  following  rule;  Chesapeake  etc.  R.  R.  Co.  v.  White, 
111  U.  S.  137,  28  L.  Ed.  879.  4  Sup.  Ct.  354,  holding  remedy  where  State 
eourt  proceeds  after  removal,  is  by  writ  of  error  after  final  judgment; 
Warren  v.  Wisconsin  Valley  R.  R.  Co.,  6  Biss.  431,  Fed.  Cas.  17,204, 
holding  questions  of  jurisdiction  must,  after  removal,  be  decided  in 
Federal  court;  Ellerman  v.  New  Orleans  etc.  R.  R.  Co.,  2  Woods,  124, 
Fed.  Cas.  4382,  holding  appeal  does  not  lie  to  order  of  State  court 
for  removal  to  Federal;  Dennis  v.  County  of  Alachua,  3  Woods,  690, 
Fed.  Cas.  3791,  holding  approval  by  State  court  of  removal  bond  not 
necessary  to  jurisdiction  of  Federal  eourt;  Mahoney  Min.  Co.  v.  Ben- 
nett, 4  Sawy.  290,  Fed.  Cas.  8968,  following  rule;  Miller  v.  Tobin, 
9  Sawy.  407,  18  Fed.  613,  holding  depositions,  taken  before  referee  of 
State  court,  after  filing  petition  for  removal,  form  no  part  of  record; 
Friedman  v.  Israel,  26  Fed.  802,  804,  directing  marshal  to  take  from 
sheriff  property  held  under  attachment  after  removal;  Wagner  v. 
Drake,  31  Fed.  852,  holding  injunction  may  be  granted  to  stay  pro- 
ceedings in  State  court  after  removal;  Wilson  v.  Western  Union  Tel. 
Co.,  34  Fed.  562,  holding  filing  of  petition  and  bond  in  State  court,  and 
of  copy  of  record  in  Federal  court,  immediately  transfers  jurisdiction; 
Baltimore  &  0.  R.  R.  Co.  v.  Ford,  35  Fed.  172,  holding  appearance  in 
State  court,  after  filing  petition  for  removal,  confers  no  jurisdiction 
thereon ;  Pelzer  Mfg.  Co.  v.  St.  Paul  Ins.  Co.,  40  Fed.  186,  holding  time 
in  which  to  answer,  under  State  code,  suspended  by  filing  removal  peti- 
tion; M 'Mullen  v.  Northern  Pacific  Ry.  Co.,  57  Fed.  17,  holding  filing 
of  bond  and  petition  for  removal  divests  State  court  of  jurisdiction 
ipso  facto;  Springer  v.  Howes,  69  Fed.  850,  holding  no  order  of  State 
court  necessary  to  effect  removal;  Postal  Telegraph  Co.  v.  Southern  Ry. 
Co.,  88  Fed.  805,  holding  question  as  to  jurisdictional  amount  necessary 
to  removal  must  be  decided  by  Federal  court  after  petition  filed;  Sharp 
y.  Gutcher,  74  Ind.  363,  holding  answer  setting  up  filing  of  removal 
I)etition,  sufficient  bar  to  further  proceedings;  Ryan  v.  Mathews,    64 
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Iowa,  250,  20  N.  W.  174,  dismissing  appeal  after  removal  of  cause; 
Winslow  V.  Collins,  110  N.  C.  121, 14  S.  E.  613,  holding  it  error  to  allow 
a  plaintiff  to  amend  complaint  after  filing  of  removal  petition;  Balti- 
more etc.  Ry.  Co.  v.  Fulton,  59  Ohio  St.  578,  44  L.  R.  A,  521,  53  N.  E. 
266,  holding,  after  removal,  plaintiff  cannot  recommence  action  in  £tate 
court;  State  v.  Doyle,  40  Wis.  189,  22  Am.  Rep.  695,  affirming  rule; 
Du  Vivier  v.  Hopkins,  116  Mass.  128,  17  Am.  Rep.  145,  denying  removal 
of  claim  against  insolvent  estate. 

Cited  generally  in  Baltimore  etc.  R.  R.  Co.  v.  Cary,  28  Ohio  St.  214,  to 
point  that  question  of  Federal  jurisdiction  must  he  controlled  hy  Federal 
dedsions ;  dissenting  opinion  in  Erie  Ry.  Co.  v.  Stringer,  32  Ohio  St.  485, 
arguendo;  dissenting  opinion  in  Johnson  v.  Brewers'  Ins.  Co.,  51  Wis. 
684,  9  N.  W.  660,  majority  holding  proceedings  in  State  court,  after  re- 
moval, valid  in  collateral  actions,  unless  set  aside. 

Distinguished  in  Virginia  v.  Rives,  100  U.  S.  317,  25  L.  Ed.  669,  and 
State  V.  Shue  Fan,  14  Sawy.  579,  42  Fed.  866,  holding  petitions  for 
removal  presented  no  case  therefor;  Birdseye  v.  Shaeffer,  37  Fed.  826, 
828,  holding  jurisdiction  restored  to  State  court  when  cause  is  re- 
manded; Indianapolis  etc.  Ry.  Co.  v.  Risley,  50  Ind.-63,  holding  State 
court  may  disr^wrd  insufficient  removal  petition  and  proceed;  Stone  v. 
Sargent,  129  Mass.  508,  holding  State  Supreme  Court  has  jurisdiction 
of  bill  of  exceptions  to  trial  court's  order  granting  removal;  Blair  v. 
West  Point  Mfg.  Co.,  7  Neb.  153,  holding  further  proceedings  not  void 
where  petition  failed  to  show  cause  removable;  National  Union  Bank  v. 
Dodge,  42  N.  J.  L.  320,  holding  State  court's  jurisdiction  not  ipso  facto 
suspended  by  filing  removal  petition ;  Lawson  v.  Richmond  etc.  R.  R.  Co., 
112  N.  C.  399,  17  S.  E.  172,  holding  State  jurisdiction  not  ousted  unless 
petition  shows  petitioner's  right  to  removal;  Texas  etc.  Ry.  Co.  v. 
McAllister,  59  Tex.  356,  upholding  right  of  State  court  to  pass  on  suffi- 
ciency of  petition  for  removal. 

Removal  of  causes — ^When   State  court  loses  jurisdiction.    Note, 
23  Am.  Rep.  144. 

Party  who,  having  failed  in  his  effort  to  obtain  removal,  is  forced  to 
trial,  and  defends  action  in  State  courts  under  protest,  loses  none  of  his 
rights  by  so  defending. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Davis,  93  Tex.  388,  55  S.  W.  563, 
following  rule;  Central  Grain  &  Stock  Exch.  v.  Board  of  Trade,  125 
Fed.  469,  60  C.  C.  A.  299,  holding  special  appearance  to  object  to  juris- 
dicti9n,  or  to  move  to  set  aside  process,  does  not  waive  illegality  in 
service  where  after  denial  of  motion  defendant  answers  to  merits  and 
appeals;  Davis  v.  Harris,  124  Fed.  715,  holding  on  filing  motion  for 
retrial  under  Code  Iowa,  §  3796,  cause  was  not  removable ;  Sidway  v. 
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Missouri  Land  etc.  Co.,  116  Fed.  395,  holding  appearance  and  resistance 
in  State  court,  of  application  for  appointment  pi  receiver  pendente  lite, 
does  not  waive  right  of  nonresident  corporation  to  remove  where  proper 
petition  and  bond  are  filed  before  expkation  of  time  to  plead;  Hickman 
V.  Missouri  etc.  Ry.  Co.,  97  Fed.  121,  holding  where  State  court  denies 
removal  and  defendant  thereupon  caused  transcript  to.be  docketed  in 
Federal  court,  defendant  does  not  waive  right  to  proceed  in  Federal 
court  by  apx>earing  and  contesting  in  State  court;  Pennsylvania  Co.  vt 
Leeman,  160  Ind.  19,  66  N.  E.  49,  holding  error  in  denial  of  petition 
for  removal  not  waived  by  moving  party  defending  himself  in  State 
court  after  denial;  Removal  Cases,  100  U.  S.  475,  25  L.  Ed.  600,  and 
New  Orleans  etc.  R.  R.  Co.  v.  Mississippi,  102  U.  S.  141,  26  L.  Ed.  98, 
both  following  rule;  Kern  v.  Huidekoper,  103  U.  S.  492,  26  L.  Ed.  367i 
holding  such  defense,  upon  merits,  does  not  prevent  raising  question 
of  jurisdiction  in  Federal  court;  Baltimore  etc.  R.  R.  Co.  v.  Koontz, 
104  U.  S.  14,  26  L.  Ed.  645,  following  rule ;  National  Steamship  Co.  v. 
Tugman,  106  U.  S.  123,.  27  K  Ed.  89,  1  Sup.  Ct.  61,  holding  no  protest 
necessary  to  protect  rights;  Richards  v.  Rock  Rapids,  31  Fed.  506,  fol- 
lowing rule;  Waite  v.  Phoenix  Ins.  Co.,.  62  Fed.  770,  holding  removal 
not  waived  by  agreement  that  case  shall  stand  under  rule  to  plead  at 
next  term;  Mecke  v.  Valley  Town  Co.,  89  Fed.  115,  211,  Stix  v.  Keith,  90 
Ala.  125,  7  South.  424,  Upham  v.  Scoville,  40  Ark.  171,  New  Orleans  v. 
Seixas,  35  La.  Ann.  37,  Stanley  v.  Chicago  etc.  R.  Co.,  62  Mo.  511,  Bene- 
dict V.  Johnson,  4  S.  D.  392,  57  N.  W.  68,  and  Northern  etc.  Ry.  Co.  v. 
McMullen,  86  Wis.  508,  56  N.  W.  632,  all  holding  party  loses  no  rights  of 
removal  by  appearing  in  State  court  on  failure  to  obtain  its  order  for 
removal. 

Waiver  of  right  to  remove  cause  from  State  to  Federal  court. 
Note,  Ann.  Gas.  1918A,  1340. 


Act  of  March  2,  1867,  pennitting  remoral  at  any  time  b^ore 
hearing  or  trial,  means  hearing  or  trial,  final  in  the  canse  as  it  then  stood 
when  application  was  made. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  upholding  right  of 
removal  of  criminal  prosecution  where  petitioner  tried  three  tim^ 
in  State  court  and  each  conviction  reversed,  and  on  last  two  trials 
petitioner  discriminated  against  in  selection  of  jury;  Vannevar  v. 
Bryant,  21  Wall.  43,  22  L.  Ed.  477,  holding  removal  cannot  be  had  pend- 
ing motion  for  new  trial;  Ayers  v.  Watson,  113  U.  S.  597,  28  L.  Ed. 
1094,  5  Sup.  Ct.  642,  holding  mistrial,  through  disagreement  of  juiy,  did 
not  take  away  right  of  removal;  Baltimore  etc.  R.  R.  Co.  v.  Bates, 
119  U.  S.  467,  30  L.  Ed.  438,  7  Sup.  Ct.  286,  holding  cause  removable 
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pending  new  trial;  Fisk.v  Henarie,  142  U.  S.  466/85  L.  Ed.  1088,  12 
Sap.  Ct.  209  (affirming  13  Sawy.  49,  32  Fed.  425),  construing  act  of 
March  3,  1887;  Neudecker  y.  BoBenbaum,  19  Blatchf.  37,  6  Fed.  98, 
holding  removal,  after  new  trial  granted,  but  before  such  tri&l,  too 
late;  Minnett  v.  Milwaukee  etc.  Ry.  Co.,  3  Dill.  464,  Fed.  Cas.  9636, 
holding  application  for  removal  may  be  made  after  new  trial  is 
granted  and  before  commencement  thereof;  Brice  v.  Somers,  1  Flipp. 
577,  Fed.  Cas.  1856,  holding  act  authorizes  removal  only,  before  final 
judgment  in  court  of  original  jurisdiction;  McCallon  v.  Waterman,  1 
Flipp.  653,  Fed.  Cas.  8675,  holding  remot^al  cannot  hfi  had  after  entry 
of  default  and  before  same  has  been  set  aside ;  Miller  v.  Tobin,  9  Sawy. 
411,  18  Fed.  616,  and  Horn  v.  Dillon,  29  Fed.  468,  both  holding  hearing 
on  demurrer  not  a  trial  under  act  of  1875;  Nale  v.  Foster,  12  Sawy. 
429,  31  Fed.  57,  holding  petition  for  removal  for  local  prejudice  may 
be  filed  after  mistrial;  Fisk  v.  Henarie,  13  Sawy.  49,  32  Fed.  425,  hold- 
ing application  may  be  made  after  mistrial;  Whitehouse  v.  Continental 
Ins.  Co.,  2  Fed.  499,  holding,  under  act  of  1875,  removal  might  be  had 
at  first  term  following  completion  of  pleadings ;  McHenry  v.  New  York 
etc.  R.  R.  Co.,  25  Fed.  67,  holding  nonfinal  order  of  judgment  pro  con- 
fcsso  will  not  defeat  removal;  Brodhead  v.  Shoemaker,  44  Fed.  523, 
11  L.  B.  A.  569,  holding  removal  for  prejudice,  under  act  of  1888,  may 
be  had  pending  jury  trial  de  novo  in  appellate  court;  Davis  v.  Chicago 
etc.  Ry.  Co.,  46'  Fed.  308,  holding  removal,  under  act  of  1888,  too  late 
when  made  after  trial,  resulting  in  disagreement;  Crane  v.  Reeder,  6 
Fed.  Cas.  760,  holding  cause  once  tried,  but  pending  retrial,  removable; 
Elliott  V.  Stocks,  67  Ala.  299,  holding  affidavit  and  removal  bond, 
filed  in  time,  although  case  has  been  continued  by  petitioner;  Brayley 
V.  Hedges,  53  Iowa,  584,  5  N.  W.  750,  holding  removal  may  be  had 
after  reversal  of  judgment  and  remanding  for  new  trial;  Galpin  v. 
Critchlow,  112  Mass.  346,  17  Abl  Bep.  176,  holding  cause  not  removable 
after  trial  on  merits,  resulting  in  disagreement  of  jury;  Chandler  v. 
Coe,  56  N.  H.  185,  22  Am.  Bep.  438,  holding  cause  not  removable  after 
verdict,  although  new  trial  is  granted;  Clark  v.  Delaware  etc.  Canal 
Co.,  11  R.  I.  36,  holding  cause  removable  after  trial,  resulting  in  dis- 
agreement of  jury;  Jones  v.  Foster,  61  Wis,  28,  30,  20  N.  W.  786, 
holding  words  ''before  trial,"  in  section  639,  Revised  Statutes,  mean 
before  any  trial ;  State  v.  Newman,  24  Fla.  40,  42,  3  South.  470,  and 
Rosenfield  v.  Condict,  44  Tez.  466,  Tight  of  removal  not  lost  by  trial 
resulting  in  judgment  reversed  on  appeal;  Jackson  v.  Gould,  74  Me. 
575,  and  Mathis  v.  Southern  Ry.  Co.,  53  S.  C.  258,  31  S.  E.  244,  both 
arguendo. 

Distinguished  in  Sutherland  .▼.  Jersey  City  etc.  R.  R.  Co.,  22  Fed. 
359,  holding  bond  defective;  Alley  v.  Nott,  111  U.  S.  476,  28  L.  Ed.  492, 
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4  Sup.  Ct.  496,  holding,  under  act  of  March  3,  1875,  removal  may  not 
be  had  after  hearing  of  demorrer,  on  ground  that  complaint  fails  to 
state  cause  of  action. 

Removal  of  causes  from  State  to  Federal  courts.    Note,  12  Am* 
Bep.  552. 

Removal  of  causes  for  diverse  citizenship.    Note,  13  Am.  Bep. 
299. 

Removal  of  suit  to  Federal  court  after  final  disposition  of  cause* 
Note,  22  Am.  Bep.  80. 

Under  Oliio  laws,  permitting  defeated  party  a  second  trial  as  of  dgbt, 
first  trial  is  not  a  ''final  hearing  or  trial,"  within  removal  aet  of  Mardi  2, 
1867. 

Ai)proved  in  Chicago  etc.  Ry.  Co.  v.  McKinley,  99  U.  S.  147,  25  L.  Ed. 
273,  holding,  after  one  trial,  right  to  another  must  be  perfected  before 
removal  may  be  had;  Field  v.  Williams,  24  Fed.  514,  516,  holding  cause 
may  be  removed  after  decision  on  demurrer. 

Distinguished  in  Phoeniz  Ins.  Co.  v.  Walrath,  11  Biss.  435,  16  Fed. 
162,  and  Young  v.  Andes  Ins.  Co.,  1  Flipp.  602,  Fed.  Cas.  18,151,  both 
holding,  under  act  of  1875,  cause  cannot  be  removed  after  trial,  al- 
though new  trial  is  ordered;  Whittier  v.  Hartford  Ins.  Co.,  56  N.  H. 
143,  144,  146,  20  Am.  Bep.  186,  188,  190,  holding,  under  section  639, 
Revised  Statutes,  petition  cannot  be  filed  after  trial,  although  action  is 
one  where  review  lies. 


Act  of  lifarch  2,  1867,  respecting  removals  to  Federal  courts,  is  con- 
stitutional. 

Approved  in  Kelly's  Admx.  v,  Chescpeake  &  0.  Ry.  Co.,  201  Fed. 
606,  upholding  constitutionality  of  provision  of  Federal  Employers'  Lia- 
bility Act  providing  that  no  case  arising  thereunder  should  be  removed; 
Andrews  v.  Garrett,  1  Flipp.  448,  Fed.  Cas.  375,  upholding  removal 
act  of  1875;  Birdseye  v.  Shaeffer,  37  Fed.  824,  holding  Congress  pos- 
sesses full  power  over  inferior  Federal  courts. 

Miscellaneous.  Cited  in  United  States  v.  Mar  YiDg  Yuen,  123  Fed. 
160,  holding  no  appeal  lies  on  part  of  government  from  order  of  com- 
missioner discharging  Chinese  arrested  for  being  unlawfully  in  country; 
Underwood  v.  McVeigh,  131  U.  S.  123  (Appx.),  21  L.  Ed.  954,  as  to 
proper  direction  of  writs  of  error;  United  States  v.  Burdick,  1  Dak. 
142,  46  N.  W.  573,  no  application;  Quigly  v.  Central  Pacific  R.  R.  Co., 
11  Nev.  373,  and  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  56,  30  Am.  Bep.  262, 
both  holding  corporation  may  make  affidavit  for  removal  through  its 
agent. 
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STATES. 

XJnder  internal  reranne  act  of  July  13,  1866,  midlstribntad  earningB  of 
nvings  banks,  added  to  their  contingent  fnnda,  axe  taxable. 

Approved  in  United  States  v.  State  Bank,  27  Fed.  Cas.  1299,  holding 
complaint  in  action  for  failure  to  return  earnings  must  specifically 
state  character  thereof. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann. 
Gas.  1918G,  1008. 

Such  conatmction  of  a  proTlso  as  renders  it  repngnant  to  the  body  of 
the  act  is  inadmissible. 

Approved  in  United  States  v.  Kansas  City  Southern  Ry.  (Do.,  189 
Fed.  476,  construing  proviso  in  '^sixteen-hour  law"  for  railroads; 
United  States  v.  Wells-Fargo.  Express  Co.,  161  Fed.  617,  proviso  in 
Hepburn  act  relating  to  express  companies  held  not  to  broaden  pro- 
visions of  earlier  act;  United  States  v.  Bemays,  158  Fed.  795,  86 
C.  C.  A.  52,  proviso  in  Tariff  act  of  July  24,  1897,  referring  to  ''free 
list,"  concerns  Americans  only;  United  States  v.  Schlierholz,  13Y  Fed. 
618,  special  land  department  agent  appointed  under  appropriation  act, 
30  Stat.  32,  c.  2,  was  not  officer  of  United  States  within  Rev.  Stats., 
§5481,  relating  to  extortion;  Gould  v.  New  York  Life  Ins.  Co.,  132  Fed. 
930,  under  Bankruptcy  Act,  §  70,  a  title  to  insurance  policy  which  has 
no  surrender  value  and  is  payable  to  bankrupt's  personal  representa- 
tives does  not  pass  to  trustee;  Wall  v.  Cox,  101  Fed.  409,  41  C.  C.  A. 
408,  holding  under  Bankruptcy  Act  1898,  §  2,  District  Court  has  juris- 
diction of  equity  suit  by  bankruptcy  trustee  to  set  aside  bankrupt's 
conveyance  alleged  to  be  fraudulent  as  to  creditors;  In  re  Woodbury, 
98  Fed.  836,  holding  Bankruptcy  Act  1898,  §  2,  confers  upon  District 
Courts  full  jurisdiction  of  actions  at  law  and  suits  in  equity  to  collect 
estates  of  bankrupts,  and  this  jurisdiction  is  in  no  way  impaired  by 
section  23b;  People  v.  Board  of  Supervisors,  185  111.  298,  56  N.  E.  1048, 
holding  under  Act  April  4,  1895,  §  30,  voting  place  within  inclosurc  of 
soldier's  home  was  public  place;  Lamb  v.  Baker,  27  Okl.  747,  117 
Pac.  193,  broadening  meaning  of  word  ''citizenship"  so  as  to  include 
descendants  of  members  as  well  as  members  of  Creek  tribe,  so  as  to 
give  effect  to  proviso  in  statute;  State  v.  Standard  Oil  Co.,  61  Or.  447, 
Ann.  Gas.  1914B,  179,  123  Pac.  44,  construing  Or.  Laws,  §  3544  et  seq., 
relating  to  taxation  of  gross  earnings  of  oil  companies;  Fenet  v.  Mc- 
Cuistion,  105  Tex.  302,  147  S.  W.  869,  construing  §  11  of  Paris  City 
Charter;  Commonwealth  v.  Armour  &  Co.,  118  Va.  255,  87  S.  E.  615, 
construing  Tax  Laws,  §  §  45,  47,  as  amended  by  Acts  1915,  providing 
for  tax  on  merchants  and  manufacturers  who  sell  goods  at  place  other 
than  that  of  manufacture  within  State;  United  States  v.  One  Hundred 
vin— 25 
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and  Thirty-two  Packages,  66  Fed.  983,  discussing  office  and  interpretar 
tion  of  provisos;  Chattanooga  etc.  R.  R.  Co.  v.  Evans,  66  Fed.  814, 
14  C.  C.  A.  116,  holding  proviso  to  particular  section  of  act,  not  Ap- 
plicable  to  others,  unless  plainly  so  intended;  Carter  v.  Hobbs,  92 
Fed.  599,  construing  bankruptcy  act  of  1898;  Cook  v.  Auditor-General, 
79  Mich.  108,  44  N.  W.  422,  construing  provision  for  reassessment 
of  swamp-lands. 

Wliere  judicial  construction  lias  been  given  to  a  statute,  re-enactment 
thereof  is  generally  held  to  be  in  effect  a  legislative  adoption  of  that  con- 
Btruction. 

Approved  in  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed.  872, 
21  Sup.  Ct.  658,  holding  void,  as  tax  on  exports,  stamp  taic  on  foreign 
bills  of  lading,  imposed  by  War  Revenue  Act  of  1898,  §  6. 

Where  statute  creates  a  right  and  provides  a  particular  remedy  for  its 
enforcement,  latter  is  generally  exclusive  of  all  common-law  remedies. 

Approved  in  United  States  v.  Priest,  210  Fed.  339,  assumpsit  will  not 
lie  to  collect  balance  of  legacy  taxes,  the  statute  having  provided  the 
exclusive  remedy;  Risse  v.  Collins,  12  Idaho,  693,  87  Pac.  1007,  uphold- 
ing jurisdiction  of  District  Court  in  action  for  unlawful  herding  and 
grazing  of  sheep,  though  act  only  mentions  Justice's  Court;  dissenting 
opinion  in  Osage  etc.  Co.  v.  Millard,  45  Okl.  347,  146  Pac.  801,  ma- 
jority holding  State  board  of  equalization  has  exclusive  jurisdiction 
under  Constitution  to  assess  railroad  property ;  United  States  v.  Truck's 
Admx.,  28  Fed.  846,  holding  common-law  action  not  maintainable  to 
enforce  payment  of  legacy  tax  of  1864;  Hanson  Co.  v.  Gray,  12  S.  D. 
124,  80  N.  W.  175,  holding  action  will  not  lie  for  taxes  on  personal 
property,  statute  providing  remedy  by  distress  and  sale. 

Distinguished  in  United  States  v.  Stevenson,  215  U.  S.  197,  54  L.  Ed. 
156,  30  Sup.  Ct.  35,  civil  procedure  for  violation  of  immigration  act 
does  not  exclude  enforcing  same  by  indictment. 

Statutory  remedy  for  collection   of  taxes   as   exclusive  of  other 
remedies.    Note,  7  Ann.  Gas.  20. 

Oommon-law  rule  that  Idng  is  not  bound  by  any  act  of  parliament, 
unless  named  therein  by  special  and  particular  words,  is  equally  applicable 
to  this  government. 

Approved  in  American  Bonding  Co.  v.  Reynolds,  203  Fed.  358,  surety 
paying  a  debt  due  State  for  which  State  is  entitled  to  priority  is  subi-o- 
gated  to  State's  right;  United  States  v.  Fitts,  197  Fed.  1010,  1012, 
United  States  not  bound  by  statute  of  limitations  in  action  to  recover 
legacy  tax;  Title  Guaranty  &  Surety  Co.  v.  Guarantee  Title  etc.  Co., 
174  Fed.  387,  98  C.  C.  A.  603,  debts  due  the  United  States  are  entitled 
to  priority  in  bankruptcy,  and  surety  company  pajdng  them  is  subro- 
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gated    to  government's  rights;  Moscow  Hardware  Co.  ▼.  Colson,  158 
FedL    201,  regents  of  University  of  Idaho  are  not  subject  to  garnishment; 
De  IKI^lb  County  v.  City  of  Atlanta,  132  Ga.  739,  65  S.  E.  77,  upholding 
coasf;i.tutionality  of  act  changing  county  lines  by  excluding  municipal- 
ities    :£rom  its  operation  under  the  "excluding  government  doctrine"; 
State    ^.  Baker,  135  La.  103,  64  South.  997,  clerk  not  required  to  destroy 
election  returns  within  six  months  as  provided  by  statute  where  they  were 
ne&<l^'d  in  criminal  prosecution;  A.  L.  &  E.  F.  Gk>s8  Co.  v.  Greenleaf,  98 
Me.    440,  57  Atl.  582,  holding  Rev.  Stats.  1883,  c.  91,  §  30  et  seq.,  does 
aot  izE^pose  mechanic's  lien  on  public  buildings;  Rochester  v.  Bloss,  185 
N.  Y-    60,  77  N.  E.  796,  under  Laws  1903,  p.  1187,  c.  522,  city  in  actioA 
for  tcLizes  due  was  limited  to  taxes  spread  on  assessment-rolls  without 
inclu.'^ing  percentages  provided  for  in  charter;  State  v.  Huston,  27  Okl. 
615,   34  K  B.  A.  (N.  S.)  380,  113  Pac.  194,  upholding  right  of  district 
attoi-xicy  as  officer  of  State  to  bring  action  against  State  officers  for  mis- 
approjpriation  of  public  funds ;  Booth  &  Minn  v.  Miller,  237  Pa.  305,  85 
Atl.  '4^9,  statute  giving  commonwealth  special  lien  not  unconstitutional^, 
United  States  v.  WiUiam  R.  Trigg  Co.,  115  Va.  277,  78  S.  E.  544^  United 
States  need  not  comply  with  State  r^stry  laws  to  establish  lien  prior- 
ities   on  vessels;  City  of  Milwaukee  v.  McGregor,  140  Wis.  37,  38,  17 
^luu    Oas.  1002,  121  N.  W.  642,  643,  construction  of  State  building  for 
State    purposes  under  State  authority  is  exempt  from  municipal  regu- 
lations ;  Sandberg  v.  State,  113  Wis.  589,  89  N.  W.  507,  holding  judg- 
ment   :f  or  costs  against  State  cannot  be  given  in  absence  of  express  au- 
thoiri-fcy ;  Pittsburg  etc.  Laboratory  v.  Milwaukee  Ry.  etc.  Co.,  110  Wis. 
^^>    36  N.  W.  594,  holding  lien  enforceable  against  power-house  light 
*P^     I>ower  company  furnishing  light  and  power  under  contract  with 
®*^    '^v'liea  contract  can  be  fulfilled  and  public  uses  served  without  us^ 
^^^ot  power-house;  United  States  v.  Herron,  20  Wall.  263,  22  L.  Ed. 
.     •    folding  debt  due  United  States  not  barred  by  debtor's  discharge 
^  ^^^kruptcy;  Stanley  v.  Schwalby,  147  U.  &.  515,  37  L.  Ed.  262,  13 
u^^-  ^t.  421,  holding  statute  of  limitations  available  by,  but  not  against, 
'^^\t^  States;  United  States  v.  American  Bell  Telephone  Co.,  159  U.  S. 
^,  40  L.  Ed.  258,  16  Sup.  Ct.  72,  holding  decree  of  Circuit  Court  of 
appeals  not  final  against  United  States;  United  States  v.  Humphries, 
3  Hughes,  206,  Fed.  Cas.  15,422,  holdii^  priority  of  government's  judg- 
ment lien  not  lost  by  failure  to  docket  same;  United  States  v.  Shaw, 
39  Fed.  436,  3  L.  R.  A.  2S4,  holding  limitation  as  to  amount  in  contro- 
versy necessary  to  confer  jurisdiction  on  Circuit  Court  not  applicable 
where  United  States  is  plaintiff;  In  re  Baker,  96  Fed.  957,  holding  dis- 
charge in  bankruptcy  does  not  release  debt  to  government;  Mayrhofer 
V.  Board  of  Education  of  San  Di^o,  89  Cal.  112,  23  Am  St  Rep.  453, 
26  Pac.  646,  holding  State  property  not  subject  to  mechanic's  lien; 
Skelly  V.  School  District,  103  Cal.  656,  37  Pac.  644,  holding  school  dis- 
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trict  not  liable  to  gamishment  by  third, party  against  its  creditor; 
People  v.  Dennison,  84. N.  Y.  282,  holding  authority  to  render  judgment 
against  State  in  courts  thereof  cannot  be  claimed  under  general  laws; 
State  V.  Georgia  Co.,  112  N.  C.  38,  19  L.  B.  A.  486,  17  S.  E.  11,  holding 
State  not  bound  by  statute  providing  specific  remedy  for  tax  collection 
by  officers ;  State  v.  Metschan,  32  Or.  384,  41  L.  R.  A.  694,  46  Pac.  793, 
holding  State  may  maintain  suit  to  enjoin  misapplication  of  funds  with- 
out showing  special  injury. 

Distinguished  in  Guarantee  Title  etc  Ck).  v.  Title  Guaranty  etc.  Co., 
224  U.  S.  155,  56  L.  Ed.  708,  32  Sup.  Ct.  457,  surety  company  upon  pay- 
ment of  debt  of  principal  to  government  is  not  entitled  to  priority  in 
distribution  of  bankrupt's  assets  on  theory  of  subrogation  to  govern- 
ment's rights,  claim  not  being  for  taxes;  Keith  v.  State  Funding  Board, 
127  Tenn.  464,  Ann.  Gas.  1914B,  1146,  155  S.  W.  148,  act  exempting 
State  bonds  from  taxation  is  unconstitutional;  State  v.  Piazza,  66  Miss. 
430,  6  South.  317,  holding  State  not  exempt  from  fair  interpretation 
of  statutory  language. 

General  words  in  statute  as  binding  on  government.    Note,  15  Am. 
Dec.  882,  383. 

Maxim,  "Nullum  tempua  oceurrit  regi."    Note,  101  Am.  St.  Rep. 
150. 

When  State  is  bound  by  a  statute.    Note,  26  Am.  Dec.  86. 

Maxim,  ''Nullum  tempus  oceurrit  regi.''    Note,  101  Am.  St.  Rep. 
166. 

United  States  may  recover  Internal  revenue  taxes  in  action  of  debt. 
Approved  in  United  States  v.  Charaberlin,  219  U.  S.  260,  261,  263,  55 
L.  Ed.  209,  210,  31  Sup.  Ct.  155,  United  States  may  recover  stamp  tax  in 
action  of  debt;  United  States  v.  Minneapolis  Threshing  Mach.  Co.,  229 
Fed.  1020,  1021,  upholding  indebitatus  assumpsit  to  recover  balance  of 
corporate  excise  tax;  United  States  v.  United  States  Fidelity  etc.  Co., 
221  Fed.  29,  30,  136  C.  C.  A.  553,  upholding  action  of  debt  for  recovery 
on  distillery  bond;  Miami  Copper  Co.  v.  State,  17  Ariz.  191,  149  Pac.  762, 
upholding  right  to  collect  several  penalties  in  same  suit  for  violating 
eight-hour  law  as  proper  joinder  of  actions ;  State  v.  New  York  Life  Ins. 
Co.,  119  Ark.  328,  173  S.  W.  1102,  State  may  collect  occupation  tax  on 
receipts  of  insurance  companies  by  action  of  debt  or  assumpsit  though 
other  remedies  provided  by  statute;  St.  Louis  v.  United  Rys.  Co.,  263 
Mo.  455, 174  S.  W.  94,  city  may  bring  action  of  debt  to  collect  license  tax 
on  street  railroad,  though  only  penal  remedy  provided  in  ordinance  im- 
posing license;  Phelps  v.  Brumback,  107  Mo.  App.  26,  80  S.  W.  680, 
under  Kansas  City  Charter,  art.  V,  §  59,  providing  that  if  one  elaimins^ 
title  under  tax  deed  be  defeated  in  suit  for  land  conveyed  by  such  deed. 
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winner  must  pay  claimant  nnder  deed  amount  paid  at  tax  sale  with  in- 
terest, personal  judgment  may  be  had  against  successful  claimant ;  Union 
County  N«it.  Bank  v.  Ozarn  Lumber  Co.,  179  Fed.  717,  103  C.  C.  A.  584, 
and  Downs  v.  United  States,  113  Fed.  148,  51  C.  C.  A.  100,  both  argu- 
endo ;  United  States  v.  Snyder,  149  U.  S.  215,  87  L.  Ed.  707,  13  Sup.  Ct. 
848,  holding  lien  imposed  by  Revised  Statutes,  section  3207,  to  secure 
payment  of  tobacco  taxes,  not  subject  to  State  recordation  laws ;  United 
States  V.  Tilden,  9  Ben.  388,  Fed.  Cas.  16,519,  suit  in  debt  to  recover  in- 
eome  tax;  United  States  v.  Halloran,  14  Blatchf.  4,  Fed.  Cas.  15,286, 
holding  capacity  tax  on  distillery  recoverable  in  debt;  Garrett  v.  Mem- 
phis, 5  Fed.  870,  holding  municipal  taxes,  duly  levied,  recoverable  in 
equity,  through  receiver,  for  benefit  of  city's  creditors ;  United  States  v. 
Cobb,  ll  Fed.  79,  holding  right  of  government  to  customs  duties  not 
limited  to  lien  on  goods;  United  States  v.  Bristow,  20  Fed.  379,  and 
United  States  v.  Pacific  R.  R.  Co.,  4  Dill.  68,  Fed.  Cas.  15,983,  both  hold- 
ing internal  revenue  taxes  may  be  sued  for  in  debt;  Perry  Co.  v.  Selma 
etc.  R.  R.  Co.,  68  Ala.  564,  holding  taxpayer's  liability  enforceable  in' 
common-law  action;  Winter  v.  City  Council,  79  Ala.  488,  holding  liability 
for  taxes  enforceable  in  equity  where  legal  remedy  is  inadequate;  John- 
son V.  Armour,  31  Fla.  428, 12  South.  845,  holding  tax  payment  enforce- 
able in  ordinary  civil  action,  statute  providing  no  remedy;  Dubuque  v. 
Illinois  Central  R.  R.  Co.,  39  Iowa,  74,  holding  debt  maintainable  to  re- 
cover taxes,  although  statute  provides  special  remedies ;  State  v.  Georgia 
Co.,  112  N.  C.  37,  19  L.  K  A.  485,  17  S.  E.  11,  upholding  right  of  State 
to  sue  in  debt  for  taxes;  State  v.  Baker  Co.,  24  Or.  145,  33  Pac.  531, 
holding  law  action  lies  against  county  for  its  proportion  of  State  tax; 
State  y.  Duncan,  3  Lea,  688,  holding  State  may  avail  itself  of  all  rem- 
edies given  individuals  in  like  cases ;  State  v.  Hirsch,  16  Lea,  44,  holding 
statutory  method  of  tax  collection  not  exclusive  on  State;  Henrietta  v. 
Eostis,  87  Tex.  17,  26  S.  W.  620,  holding  city  may  sue  at  law  for  taxes 
due;  dissenting  opinion  in  People  v.  Biggins,  96  111.  489,  majority  deny- 
ing chancery  jurisdiction  to  enforce  statutory  tax  lien. 

Departed  from  in  State  v.  Baltimore  etc.  R.  R.  Co.,  41  W.  Va.  87,  88, 
23  S.  E.  678,  679,  holding  no  suit  lies  for  taxes,  where  statute  prescribes 
method  of  collection. 

Distinguished  in  United  States  v.  Chamberlain,  156  Fed.  883,  890,  13 
AnxL  Oas.  720,  84  C.  C.  A.  461,  United  States  cannot  maintain  action  of 
debt  for  recovery  of  stamp  taxes  owing  on  deed  of  conveyance;  Terri- 
toiy  V.  Kenney,  11  Ariz.  357,  95  Pac.  93,  imjiosition  of  license  fees  for 
slaughtering  livestock  a  police  and  not  tax  regulation,  and  failure  to 
obtain  license  gives  no  right  to  collect  fee. 

Recovery  of  personal  judgment  for  taxes.    Note,  42  Am.  St.  Rep. 
656. 
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Ko  assessment  Is  necessary  to  cliarge  a  bank  wltb  amount  of  taxes 
due,  under  act  of  1870,  levying  five  per  cent  tax  on  all  undistributed  bank 
earnings. 

Approved  in  Clement  National  Bank  v.  Vermont,  231  U.  S.  143,  68 
L.  Ed.  158,  34  Sup.  Ct.  31,  a  State  tax  on  deposits  paid  by  the  bank  under 
agreement  with  State  not  invalid  because  depositor  had  no  notice  of 
assessment;  Westhus  v.  Union  Trust  Co.,  164  Fed.  799,  90  C.  C.  A.  441, 
holding  tax  on  legacies  was  imposed  at  time  of  vesting  without  reference 
to  time  of  assessment;  Spreckels  Sugar  Refining  Co.  v.  McClain,  109  Fed. 
78,  holding  war  revenue  act  of  1898,  having  made  no  provision  as  to 
mode  for  collection  of  such  tax,  commissioner  was  authorized  to  estab- 
lish same  by  regulation;  District  of  Columbia  v.  Glass,  27  App.  D.  C. 
580,  applying  rule  in  collection  of  building  association  tax;  State 'V.  Cle- 
ment Nat.  Bank,  84  Vt.  183,  Ann.  Gas.  1912D,  22,  78  Atl.  950,  act  pro- 
viding for  taxation  of  deposits  in  national  banks  not  invalid  because 
providing  no  notice  of  assessment;  King  v.  United  States,  99  U.  S.  233, 
25  L.  Ed.  S75,  holding  revenue  collector  liable  for  tax  collected,  although 
no  assessment  had  been  made;  United  States  ▼.  Erie  Ry.,  107  U.  S.  2, 
27  L.  Ed.  385,  2  Sup.  Ct.  84,  holding  amount  of  debt  fixed  by  law  pro- 
viding tax;  United  States  ▼.  Philadelphia  etc.  R.  R.  Co.,  123  U.  S. 
114,  31  Ib.  Ed.  189,  8  Sup.  Ct.  77,  holding  assessment  not  required  by 
act ;  United  States  v.  Tilden,  9  Ben.  380,  385,  Fed.  Cas.  16,519,  holding 
suit   for  income  tax  maintainable  without  prior  assessment;   United 
States  V.  Halloran,  14  Blatchf.  3,  4,  Fed.  Cas.  15,286,  holding  assess- 
ment not  condition  precedent  to  collection  of  tax  prescribed  by  stat- 
ute; United  States  v.  Chase,  25  Fed.  Cas.  412,  holding  amount  of  tax 
a  debt  due  government ;  United  States  v.  Hazard,  26  Fed.  Cas.  251,  hold- 
ing assessment  of  income  tax  not  binding  on  government^  United  States 
V.  Little  Miami  etc.  R.  R.  Co.,  1  Fed.  701,  holding  assessment  and  pay- 
ment no  bar  to  suit  for  recovery  of  amount  due  over  assessed  amount; 
Folsam  v.  United  States,  21  Fed.  37,  and  United  States  v.  Warrick,  25 
Fed.  140,  both  holding  assessment  not  a  condition  precedent  to  right 
to  collect  tax ;  Meads  v.  United  States,  81  Fed.  688,  689,  26  C.  C.  A.  229, 
holding  land  receiver  liable  on  bond  for  money  received  from  entrymen 
before  due;  Boody  v.  Watson,  64  N.  H.  168,  188,  9  Atl.  799,  813,  hold- 
ing assessment  not  a  prerequisite  to  creation  of  tax  debt;  Vermont  etc. 
R.  R.  Co.  V.  Central  Vermont  R.  R.  Co.,  63  Vt.  22,  10  L.  E.  A,  565,  21 
Atl.  267,  holding  assessment  by  law  itself  no  impairment  of  taxpayer's 
rights ;  Bell's  Gap  R.  R.  Co.  v.  Pennsylvania,  134  U.  S.  239,  S3  L.  Ed. 
896,  10  Sup.  Ct.  536,  holding  method  of  assessing  State  tax  on  nominal 
values  not  unconstitutional;  American  Bank  v.  Northwestern  Ins.  Co., 
89  Fed.  617,  32  C.  C.  A.  275,  and  dissenting  opinion  in  Meriwether  v. 
Garrett,  102  U.  S.  531,  26  L.  Ed.  211,  arguendo. 
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Distingoiahed  in  United  States  v.  Pacific  R.  B.  Co.,  1  McCraiy,  7,  1 
Fed.  102,  holding  assessment  return  of  delinquent  taxes  necessary  to 
attachment  of  lien,  under  Revised  Statutes,  section  3186;  State  v. 
Cheraw  etc.  R.  R.  Co.,  54  S.  G.  575,  32  S.  E.  695,  holding  assessment 
essential  to  create  liability  for  taxes. 

Validity  of  direct  assessment  for  taxation  by  legislature.    Note, 
11  Ann.  Oae.  720. 

Right  to  mechanic's  lien  on  public  property.    Note,  Ann.  Oa«.  19140, 
105. 

Certiorari  by  government  to  remove  indictment.    Note,  6  E.  B.  0. 
647. 


Cited  in  State  y.  Sonthwestem  B.  B.  Co.,  70  Ga.  33, 
as  to  nonallowance  of  interest  on  judgment  for  taxes;  dissenting  opin- 
ion in  Prince  William  School  v.  Stuart,  80  Va.  75. 

19  Waa  ail-263^  S2  Iw  Sd.  88»  KUaEMT  ▼.  SUPEBVIBOBS  OF  PUTNAH 
C0X7NTT. 

BCairaal  subscription  on  coaipan7*S  books  Is  not  necessary  to  constitute 
county  a  subscriber  to  railroad's  stock,  resolution  of  sopervlsios  and  acoapt- 
anoe  by  railroad  being  snillolent. 

Approved  in  Red  River  etc.  Co.  v.  Tennessee  etc.  R.  R.  Co.,  113  Tenn. 
716,  87  S.  W.  1020,  where  railroad  sought  municipal  subscription  on 
condition  that  road  be  completed  within  two  years  from  subscription 
and  council  directed  mayor  to  subscribe,  subscription  completed  when 
made  by  mayor  and  not  at  date  of  resolution;  County  of  Moultrie  v. 
Savings  Bank,  92  U.  S.  635,  23  L.  Ed.  633,  following  rule;  Town  of  East 
Lincoln  v.  Davenport,  94  U.  S.  803,  24  L.  Ed.  328,  holding  majority  vote 
at  town  meeting  amounted  to  subscription;  Bates  County  v.  Winters, 
112  U.  S.  327,  28  L.  Ed.  746,  5  Sup.  Ct.  158,  holding  vote  of  County 
Court,  followed  by  acceptance  of  subscription  bv  railroad,  constituted 
county  a  subscriber;  Nelson  v.  Haywood  Co.,  87  Tenn.  797,  4  L.  B.  A. 
656, 11  S.  W.  889,  holding  resolution  to  subscribe  and  present  acceptance 
by  railroad,  binds  county,  irrespective  of  manual  subscription. 

Distinguished  in  County  of  Bates  v.  Winters,  97  U.  S.  89,  24  L.  Ed. 
984  (overruled  in  112  U.  S.  327,  28  L.  Ei  745,  5  Sup.  Ct.  158),  holding 
order  authorizing  subscription  not' self -executing;  Butler  University  v. 
Scoonover,  114  Ind.  385,  5  Am.  St.  Bep.  680,  16  N.  E.  644,  where  parties 
never  mutually  assented  to  contract  of  subscription ;  Board  of  Commrs. 
of  Hamilton  County  v.  State,  115  Ind.  85,  17  N.  E.  863,  holding  mere 
voting  of  aid  to  railroad  not  a  subscription;  State  v.  Garroute,  67  Mo. 
453,  and  Weil  v.  Greene  Co.,  Q9  Mo.  285,  both  holding  no  subscription, 
railroad  not  having  accepted  same. 
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Subscriber  to  stock  of  railroad  Is  released  from  obligations  to  pay 
snbscrlptloii  by  fundamental  alteration  of  charter. 

Approved  in  First  Nat.  Bank  of  Charlotte  v.  Charlotte,  85  N.  C.  439, 
where  charter  was  altered  to  greatly  shorten  railroad ;  Dow  v.  Northern 
R.  R.  Co.,  67  N.  H.  26,  36  Atl.  523,  holding  ninety-nine  year  lease  to 
another  road  invalid  as  against  dissenting  stockholders;  International 
etc.  R.  R.  Co.  V.  Bremond,  53  Tex.  117,  holding  consolidation,  changing 
objects  of  corporation,  a  wrong  to  stockholder  of  original  company; 
Noesen  v.  Town  of  Port  Washington,  37  Wis.  175,  holding  nonassenting 
subscribers  released  by  change  in  direction  in  railroad. 

Subscriber  to  railroad  stock  Is  not  released  ftom  liability  on  his  sub- 
scrlptlon  by  amalgamation  of  the  company  with  another,  as  allowed  by  law. 
Approved  in  Wright  v.  Minnesota  etc.  Ins.  Co.,  193  U.  S.  «64,  48  L.  Ed. 
836,  24  Sup.  Ct.  549,  reservation  of  right  of  amendment  in  articles  of 
association  of  life  insurance  company  empowers  company  to  bind  mem- 
bers by  change  from  assessment  plan  to  "old  line"  plan;  Lisman  v. 
Milwaukee  L.  S.  &  W.  Ry.  Co.,  161  Fed.  478,  bondholder  in  railroad 
could  not  compel  purchasing  company  to  retire  bonds  for  stock  pursuant 
to  option  with  original  company;  Bonner  v.  Terre  Haute  etc.  R.  Co;, 
151  Fed.  988,  81  C.  C.  A.  476,  upholding  consolidation  of  railroad  com- 
panies at  request  of  majority  stockholders;  Jones  v.  Missouri-Edison 
Elec.  Co.,  135  Fed.  156,  157,  under  Rev.  Stats.  Mo.  1899,  §  1334,  relating 
to  consolidation  of  corporations,  stockholders  of  one  of  constituent 
companies  cannot  sue  in  equity  for  relief,  if  relief  prayed  for  must  be 
enforced  through  company;  Mayfield  v.  Alton  Ry.  Gas  etc.  Co.,  198  IlL 
534,  536,  537,  65  N.  E.  101,  holding  under  statute  authorizing  consolida- 
tion of  corporations  on  vote  of  two-thirds  of  stockholders,  dissenting 
stockholder  cannot  demand  of  company  with  which  his  company  was  con- 
solidated payment  in  cash  for  shares ;  Colgate  v.  United  States  Lieather 
Co.,  73  N..  J.  Eq.  81,  67  Atl.  661,  stockholder  cannot  object  to  consolida- 
tion where  right  existed  at  time  he  acquired  stock;  Germer  v.  Triple- 
State  Natural  Gas  etc.  Co.,  60  W.  Va.  163,  54  S.  E.  517,  to  point  that 
if  sale  of  property  by  corporation  is  unlawful,  stockholders  may  have 
lien  declared  on  property  in  hands  of  the  vendee;  dissenting  opinion  in 
Germer  v.  Triple-State  Natural  Gas  etc.  Co.,  60  W.  Va.  176,  54  S.  E. 
.523,  majority  holding  corporation  may  sell  all  of  its  property  by  vote 
of  sixty  per  cent  of  its  outstanding  stockholders ;  Town  of  East  Lincoln 
v.  Davenport,  94  U.  S.  806,  24  L.  Ed.  824,  following  rule;  Buffalo  v. 
Cambria  Iron  Co.,  105  U.  S.  76,  26  K  Ed.  1025,  holding  bonds  voted 
in  aid  of  company,  rightly  delivered  to  consolidated  company ;  Livingston 
Co.  v.  Portsmouth  Bank,  128  U.  S.  122,  82  L.  Ed.  866,  9  Sup.  Ct.  25, 
holding  privilege  of  receiving  subscription  passes  to  consolidated  com- 
pany; Thomas  v.  Scotland  County,  3  Dill.  11,  Fed.  Cas.  13,909;  Wash- 
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bum  ▼.  GasB  Co.,  3  DilL  260,  261,  Fed.  Gas.  17,213;  Lewis  ▼.  Glaredon, 
5  Dill.  334,  Fed.  Gas.  8320;  Gray  v.  Town  of  York,  15  Blatchf.  339, 
Fed.  Gas.  5731;  Pope  v.  Board  of  Commissioners  of  Lake  County,  51 
Fed.  772,  and  Atchison  etc.  R.  R.  Co.  v.  Board  of  Commissioners  of 
Phillips  County,  25  Kan.  272,  273,  all  holding  subscriber  not  released 
by  subsequent  consolidation;  Lowell  v.  Washington  County  R.  R.  Co., 
90  Me.  94,  37  Atl.  874,  holding  change  in  location  of  road  did  not 
release  subscribing  county;  Hale  v.  Cheshire  R.  R.  Co.,  161  Mass.  445, 
37  N.  £.  307,  holding  dissenting  stockholders  cannot  maintain  claim 
for  better  terms  for  themselves^  on  consolidation,  than  voted  by  majority ; 
Mower  v.  Staples,  32  Minn.  286,  20  N.  W.  226,  holding  increase  in  num- 
ber of  directors  not  a  fundamental  alteration  of  charter;  Armstrong  v. 
Karshner,  47  Ohio  St.  300,  24  N.  E.  905,  holding  alteration  in  line  of 
road  did  not  release  subscribers;  Lynch  v.  Eastern  etc.  R.  R.  Co.,  57 
Wis.  466,  15  N.  W.  758,  holding  subscribers  not  released  by  assignment 
of  franchise  to  another  company;  Mount  Vernon  v.  Hovey,  52  Ind. 
567,  and  Farmers'  Loan  etc.  Co.  v.  Toledo  etc.  R.  R.  Co.,  54  Fed.  768, 
4  C.  C.  A.  561,  both  arguendo. 

Distinguished  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  775, 
upholding  right  of  minority  stockholders  in  one  of  two  consolidated 
corporations  to  equitable  relief  where  consolidation  obtained  by  fraud 
on  holders  of  minority  stock  and  abuse  of  fiduciary  relations  of  trustees ; 
Comity  of  Bates  v.  Winters,  97  U.  S.  89,  24  L.  Ed.  984,  holding  sub- 
scription to  one  coftipany  not  authorized  by  vote  for  subscription  to 
another;  State  v.  Garroute,  67  Mo.  465,  and  Wagner  v.  Meety,  69  Mo. 
151,  both  holding  power  to  subscribe  to  original  company  perished  with 
its  consolidation. 

The  effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St. 
Rep.  629,  631. 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.  A.  872,  882. 

Necessity  of  assent  of  all  stockholders  to  consolidation  of  corpora- 
tion. .  Note,  19  Ann.  Gas.  1266,  1267. 

Condemnation  of  shares  of  minority  stockholders.    Note,  1  L.  R.  A* 
(N.  S.)  609. 

19  WalL  254-268,  2fi  L.  Ed.  64,  KITCHEK  ▼.  BATBT7EN. 

Equity  will  not  assist  one  to  obtain  benefit  of  contract  obtained  through 
Ids  ftaod;  hence  accounting  of  trust  fond  at  miit  of  one,  wlio  by  falsei 
representatlonB  in  another  part  of  same  transaction  had  defrauded  the 
trustee,  was  refnaed. 

Distinguished  in  Bamum  v.  Barnum,  177  Mo.  App.  73, 164  S.  W.  130, 
denying  relief  against  contract  by  one  attempting  to  evade  the  law  in 
making  same;  Sturm  v.  Boker,  150  U.  S.  334,  87  L.  Ed.  1101, 14  Sup.  Gt. 
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106,  holding  complamant  not  estopped  by  his  statem^it  of  opimon  on 
questio>n  of  law. 

19  WaU.  264-270,  22  !•.  Ed.  114,  0ALI>WEIJi»8  CASE. 

Temia  "post,  depots,  or  stations,"  in  contract  for  transportatioii  of 
military  supplies  in  war  time^  beld  to  refer  to  military  posts,  etc.,  not  to 
railroad  stations. 

Approved  in  State  v.  Harden,  62  W.  Va.  351,  68  S-  E.  730,  construing 
statute  giving  municipality  right  to  grant  and  refuse  State  as  well  as 
municipal  liquor  licenses ;  Black  v.  United  States,  91  U.  S.  269,  23  L.  Ed. 
^325,  holding  military  post  not  specifically  mentioned  in  like  contract 
within  its  purview;  dissenting  opinion  in  In  re  Applicants  for  License, 
143  N.  C.  22,  10  Ann.  Gas.  187,  10  L.  B.  A.  (N.  S.)  288,  55  S.  E.  642, 
majority  construing  statute  as  making  it  duty  of  court  to  license  at- 
torney without  investigating  his  general  moral  character  if  compliee 
with  requisite  of  admission. 

19  Wall.  ^1-273,  22  L.  Ed.  47,  HAIiL  y.  JORDAN. 

Not  cited. 

19  WaU.  274-286,  22  L.  Ed.  152,  OOIT  ▼.  BOBINBON: 

No  appeal  lies  to  Supreme  Court  from  Circuit  Court  decree,  rendered  In 
exercise  of  supervisory  jurisdiction  conferred  by  first  clause,  second  section. 
Bankruptcy  Act  of  1867. 

Approved  in  In  re  Jacobs,  99  Fed.  541,  39  C.  C.  A.  647,  holding  under 
Bankruptcy  Act  1898,  §  24b,  Circuit  Court  of  Appeals  dannot  review 
alleged  error  of  District  Court  in  entertaining  jurisdiction  of  bill  in 
equity  by  trustee  against  stranger,  citizen  of  same  State,  to  set  aside 
bankrupt's  fraudulent  conveyance  to  him;  Stickuey  v.  Welt,  23  Wall. 
160,  28  L.  Ed.  58,  Sandusky  v.  National  Bank,  23  Wall.  293,  28  L.  Ed. 
156,  and  Wiswall  v.  Campbell,  93  U.  S.  348,  351,  28  L.  Ed.  928,  924,  fol- 
lowing rule;  Kempton  v.  Saunders,  132  Mass.  468,  den3ring  State  Su- 
preme Court's  jurisdiction  over  appeal  from  State  Insolvency  Court; 
dissenting  opinion  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  380, 
25  L.  Ed.  206,  majority  applying  rule. 

Supervisory  jurisdiction  of  dreuit  Courts  in  bankruptcy  proceedings 
distinguished  from  general  appellate  jurisdiction. 

Approved  in  In  re  Starr,  56  Fed.  143,  and  In  re  Briggs,  61  Fed.  499, 
9  C.  C.  A.  585,  both  holding  supervisory  jurisdiction  not  transferred 
to  Circuit  Courts  of  Appeal  along  with  appellate  jurisdiction  by  act 
of  1891.  '    - 

Miscellaneous.  Cited  in  Duff  v.  Carrier,  55  Fed.  434,  5  C.  C.  A.  177, 
and  Du  Vivier  v.  Hopkins,  116  Mass.  128, 17  Am.  Bep.  144,  incidentally. 
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19  Wftlt  287-419,  22  Ii.  BcU  125,  MITCHBU.  ▼.  TTT^HMAN. 

Patent^  introduced  in  evidence  by  complainant  in  inftingement  sniti, 
affords  piima  facie  presnmirtion  tliat  patentee  is  first  and  original  inventor 
of  what  is  therein  described. 

Approved  in  Macbeth-Evans  Glass  Co.  v.  Rosenbaum  Co.,  199  Fed. 
157,  upholding  Evans'  design  patent  No.  41^85  for  design  for  lamp- 
shade; Page  Wire-Fence  Co.  v.  Land,  49  Fed.  937,  holding  introduction 
of  subsequent  patent  to  alleged  infringer  does  not  overcome  presump- 
tion ;  Hunt  Bros.  Fruit  Packing  Co.  v.  Cassidy,  53  Fed.  259,  3  C.  C.  A. 
525,  holding  burden  on  defendant  of  showing  patentee  not  first  inventor; 
Chase  v.  Fillebrown,  58  Fed.  376,  holding  patent  prima  facie  evidence 
as  to  every  point  touching  its  validity. 

Claim  for  manufacturing  article  by  certain  process  mutt  be  construed 
as  limiting  same  to  the  process  as  described,  whether  or  not  speciflcations 
are  referred  to  in  claim. 

Approved  in  Hobbs  v.  Beach,  180  U.  S.  400,  46  L.  Ed.  695,  21  Sup.  Ct. 
416,  holding  words  ''substantially  as  described''  in  patent  do  not. limit 
patentee  to  exact  mechanism  deschbed  in  specifications;  Waterloo 
Cement  Mach.  Corp.  v.  Engel,  230  Fed.  170,  element  of  mechanical  com- 
bination which  is  an  essential  part  of  the  invention  may  be  read  into 
claim,  though  not  specified  therein;  National  Tube  Co.  v.  Mark,  216 
Fed.  615,  516,  133  C.  C.  A.  13,  words  "substantially  as  described''  do 
not  limit  patentee  to  exact  mechanism  described;  Ottumwa  Box  Car 
Loader  Co.  v.  Christy  Box  Car  Loader  Co.,  215  Fed.  373,  131  C.  C.  A. 
504,  general  language  in  claim  limited  to  particular  description  con- 
tained in  the  specifications  and  drawings;  Corrington  v.  Westinghouse 
Air  Brake  Co.,  173  Fed.  78,  upholding  fiuid  pressure  brake  apparatus 
and  laying  down  rule  that  claims  not  limited  to  precise  mechanism 
described  in  specifications ;  Lowrie  v.  H,  'A.  Mcldrum  Co.,  124  Fed.  764, 
upholding  steel  patent  No.  652,407,  for  garment  fastener  for  attachment 
to  corset  designed  to  give  waist  elongated  appearance  in  front;  Ex- 
panded Metal  Co.  v.  Board  of  Education,  111  Fed.  398,  49  C.  C.  A.  406, 
holding  claim  for  article  of  manufacture  substantially  as  set  forth  in 
specification  not  infringed  by  article  formed  by  substantially  different 
process;  Thomson-Houston  Electric  Co.  v.  Nassau  etc.  R.  Co.,  110  Fed. 
648,  holding  Condict  patent  No.  393,323,  for  switch  for  electric  railway 
motors,  infringed  as  to  claims  27,  29,  31,  21,  22,  and  10,  but  not  as  to 
claims  20,  28,  24  arid  30;  In  re  Barratt's  Appeal,  14  App.  D.  C.  259, 
fuller  specifications  of  something  will  not  justify  second  application 
where  first  has  been  denied;  Henderson  v.  Cleveland  Stove  Co.,  11  Fed. 
Cas.  1081,  construing  claim  for  result  to  be  claim  for  mechanism  de- 
scribed in  specifications;  Westinghouse  v.  Gardner  Brake  Co.,  29  Fed. 
Cas.  799,  holding  words  '* substantially  as  described,"  necessarily  ini- 


19  Wall.  287-419        NOTES  ON  U.  S.  REPORTS.  396 

plied  in  construing  claims;  New  Process  Fermentation  Co.  v.  Maus, 

20  Fed.  728,  holding  not  result,  but  means  by  which  result  is  effected, 
patentable;  Zan  v.  M'Kenzie,  62  Fed.  286,  holding  claim  broader  than 
description  of  invention  must  be  so  interpreted  as  to  limit  it  to  im- 
provement described ;  Adams  Ry.  Co.  v.  Lindell  Ry.  Co.,  77  Fed.  449,  23 
C.  C.  A.  223,  holding  general  language  in  claim  limited  to  element  or 
device  described  in  specifications;  Brill  v.  St.  Louis  Car  Co.,  90  Fed. 
669,  33  C.  C.  A.  213,  holding  general  language  of  claim  limited  by 
description  in  specification;  Burke  v.  Partridge,  58  N.  H.  351,  as  to 
construction  of  patents;  Wilkins  Shoe  etc.  Co.  v.  Webb,  89  Fed.  983, 
arguendo. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  268. 

Patents  for  dlscovwy  that  certain  osefol  resolts  will  be  produced  In 
any  ait,  machine  or  composition,  by  use  of  certain  means  are  void,  if  de- 
scribed results  cannot  be  obtained  by  described  means. 

Approved  in  De  Lamar  v.  De  Lamar  Min.  Co.,  117  Fed.  248,  54 
*C.  C.  A.  272,  holding  Walstein  patent  No.  607,719,  for  process  for 
extracting  precious  metals  from  cyanide  solutions^  void  for  want  of 
invention  and  anticipation. 

Tilghman  invention  for  manufacturing  glycerine  and  acids  from  fat  by 
action  of  highly  heated  water,  under  great  pressure,  held  impraeticalt  and 
patent  not  sustained. 

Approved  in  Ball  v.  Coker,  210  Fed.  280,  127  C.  C.  A.  126,  denying 
X>atent  based  upon  aggregating  together  several  cotton-hulling  machines, 
the  same  results  having  been  obtained  by  a  series  of  independent  ma- 
chines; Com  Products  Refining  Co.  v.  Douglas  &  Co.,  207  Fed.  578, 
upholding  process  for  making  lump  starch,  based  upon  different  tem- 
perature than  prior  patent,  as  not  an  infringement;  Denning  Wire  etc. 
Co.  V.  American  Steel  etc.  Co.,  169  Fed.  797,  95  C.  C.  A.  259,  upholding 
patent  for  machine  for  making  woven-wire  fence,  though  same  fence 
.could  be  made  by  other  machines;  American  Steel  etc.  Co.  v.  Denning 
Wire  etc.  Co.,  160  Fed.  113,  new  combination  of  old  elements  producing 
new  results  will  be  protected  by  patent;  In  re  Musgrave,  10  App.  D.  C. 
171,  denying  patent  for  process  based  upon  variation  of  femperatures 
{Recording  to  discretion,  as  only  new  element;  dissenting  opinion  in 
i^uUerton  Walnut  Growers'  Assn.  v.  Anderson-Bamgrover  Mfg.  Co., 
166  Fed.  456,  92  C.  C.  A.  295,  majority  holding  process  for  bleaching 
English  walnuts  patentable;  Tilghman  v.  Werle,  39  Fed.  682,  arguendo. 

Overruled  in  Tilghman  v.  Proctor,  102  U.  S.  708,  709,  26  L.  Ed.  280, 
281,  and  Tilghman  v.  Proctor,  125  U.  S.  138,  149,  31  L.  Ed.  664,  668, 
8  Sup.  Ct.  895,  901,  sustaining  same  patent  as  patent  of  a  process;  dis- 
senting opinion  in  Westinghouse  v.  Boyden  Brake  Co.,  170  U.  S.  678, 
42  L.  Ed.  1151,  18  Sup.  Ct.  726,  arguendo. 
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Right  to  patent  for  new  process.    Note,  20  E.  B.  0.  132. 

Bight  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  £.  B.  0.  123. 

.  Miscellaneous.  Cited  in  Johnson  v.  Brafford,  114  Ky.  100,  70  8.  W. 
194,  where  complaint  alleged  hreach  of  contract  against  nonresident 
defendant  and  claim  against  resident  for  infringement  of  right  to  make 
and  sell  patented  article,  court  acquired  no  jurisdiction  as  against  non- 
resident by  service  on  resident  in  county  and  on  nonresident  in  another 
comity. 

19  Wall.  419-433,  22  L.  Ed.  43,  WE8TSBN  UNION  TELEOBAPH  00.  T. 


What  is  clearly  implied  in  a  statute  is  as  effectual  as  what  is  expressed. 
Approved  in  United  States  ^v.  Allen,  179  Fed.  18,  103  C.  C.  A.  1, 
applying  rule  to  construction  of  statute  affecting  Indian  lands ;  United 
States  v.  Williams,  159  Fed.  313,  construing  section  1  of  Interstate 
Commerce  Act  of  1906,  prohibiting  use  of  free  transportation  f  Great 
Northern  Ry.  Co.  v.  United  States,  155  Fed.  959,  84  C.  C.  A.  93,  Hep- 
bom  Act,  §  10|  does  not  supeisede  Rev.  Stats.,  §  13,  relating  to  dis- 
diminations.  ^ 

Bemedlal  provisions  in  statutes  should  be  liberally  construed. 
Approved  in  Watson  v.  Mayberry,  15  Utah,  269,  49  Pac.  480,  holding 
provisions  for  appeals  should  be  liberally  construed. 

Under  act  of  June  1,  1872,  supersedeas  bond  may  be  filed,  and  writ  of 
error  served  at  any  time  within  Bizt;^  days  after  rendition  of  Judgment. 

Approved  in  Rutherford  v.  Pennsylvania  Life  Ins.  Co.,  1  McCrary, 
123,  1  Fed.  459,  and  Brown  v.  Evans,  8  Sawy.  510,  18  Fed.  61,  both 
holding  writ  operates  as  supersedeas  if  served  within  sixty  days  after 
denial  of  motion  for  new  trial. 

Distinguished  in  McCarley  v.  McGhee,  108  Fed.  495,  holding  under 
Rev.  Stats.,  §  1007,  filing  of  original  writ  with  clerk  constitutes  ser- 
vice of  writ  for  purpose  of  supersedeas;  Kitchen  v.  Randolph,  93  U.  S. 
89,  90,  92,  23  L.  Ed.  811,  812,  holding  under  section  1012,  Revised  Stat- 
utes, unless  writ  be  served  within  sixty  days,  supersedeas  cannot  be 
allowed;  First  Nat.  Bank  v.  Mc Andrews,  7  Mont.  438,  17  Pao.  556, 
holding  supersedeas  not  obtainable  where  appeal  to  Supreme  Court 
was  not  iaketi  within  sixty  days;  White  v.  Bruce,  109  Fed.  362,  48 
C.  C*  A.  400,  azgnendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  847,  859. 
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19  Wall  4S3-4$8,  22  L.  Ed.  116,  BXEIN  ▼.  BXTSSELL. 

Direction  of  verdict  for  either  party  is  proper  only  wben  evidence  is 
not  conflicting. 

Approved  in  United  States  v.  Babcock,  3  Dill.  580,  Fed.  Gas.  14,486, 
refusing  to  direct  verdict,  disputed  facts  existing;  Deavers  ▼.  Spencer, 
70  Fed.  481,  17  C.  C.  A.  215,  upholding  power  to  instruct  jury  to  find 
for  defendant  when  plaintiff  fails  to  make  out  case. 

Points  not  taken  in  court  below  cannot  be  first  raised  on  appeaL 
Approved  in  Newcomb  v.  Wood,  97  U.  S.  583,  24  L.  Ed.  1086,  holding 
objection  that  not  all  of  referees  signed  award  cannot  be  first  raised 
ojx  appeal;  Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.,  139  U.  S. 
63,  35  L.  Ed.  69,  11  Sup.  Ct.  489,  holding  objection  that  contract  was 
ultra  vires  cannot  be  first  raised  on  appeal;  United  States  v.  American 
Bell  Tel.  Co.,  167  U.  S.  263,  42  L.  Ed.  162,.  17  Sup.  a.  819,  approving 
doctrine  generally. 

Distinguished  in  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  751,  SO 
L.  Ed.  827,  7  Sup.  Ct.  759,  holding  statute  not  referred  to  below  may 
be  considered  on  appeal. 

Prima  fade  presumption  is  that  reissue  i»  for  same  invention  as  origi- 
nal patent. 

Approved  in  Wilson  v.  Coon,  18  Blatchf .  540,  6  Fed.  620,  construing 
Wilsoji  reissue  for  improvement  in  collars. 

"  Distinguished  in  Russell  v.  Dodge,  93  U.  S.  464,  23  L.  Ed.  975,  holding 
void  reissue  for  process  for  treating  bark-tanned  lamb  or  sheep  skin. 

I 

r 

Patent  relates  back,  where  question  of  novelty  is  in  issue,  to  date  of 
invention,  not  to  time  of  application. 

'.Approved  in  Benthall  Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed. 
924,  one  to  be  entitled  to  patent  must  have  been  not  only  the  original 
but  the  first  inventor. 

Distinguished  in  Andrews  v.  Hovey,  124  U.  S.  711,  712,  31  L.  Ed.  561, 
8  Sup.  Ct.  681,  682,  holding  patent  void  for  lack  of  novelty. 

In  construing  patents,  courts  should  proceed  in  a  liberal  spirit,  so  as  to 
sustain  patent  and  construction  claimed 'by  patentee,  if  same  can  be  done 
consistently  with  language  of  specifications. 

Approved  in  Safety  Car  Heating  etc.  Co.  v.  Gould  Coupler  Co.,  229 
Fed,  435,  construction  placed  upon  patent  by  patentee  should  be  adopted 
when  possible;  Jones  v.  Evans,  215  Fed.  589,  131  C.  C.  A.  654,  applying 
rule  to  construction  of  window-lifter  patent;  Horton  Mfg.  Co.  v.  White 
Lily  M;£g.  Co.j  2ia  Fed.  477, 130  C.  C.  A.  117,  Victor  patent  No.  863,120, 
for  gearing*  for  washing-machine,  is.  valid,  and  is  .infringed  by  device 
of  Van  Wormer  patent  No.  939,645;  American  Bank  Protection  Co.  v. 
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City  Nat.  Bank,  181  Fed.  378,-  upholding  Robinson  &  Green  patent  No. 
708,496,  for  improvement  in  alarm  gongs  for  electric  burglar-alarm 
systems ;  Fullerton  Walnut  Growers'  Assn.  v.  Andei-son-Bamgrover  Mfg. 
Co.,  166  Fed.  461,  454,  92  C.  C.  A.  295,  upholding  Farrell  patent  No. 
663,069,  for  process  for  bleaching  walnuts ;  Robins  etc.  Belt  Co.  v.  Amer- 
ican etc.  Mach.  Co.,  145  Fed.  926,  holding  Robins'  patent  No.  571,604, 
for  belt  conveyor  valid  and  infringed;  Smeeth  v.  Perkins  &  Co.,  125 
Fed.  289,  60  C.  C.  A.  199,  upholding  Scott  patent  No.  452,618,  for  bosh- 
plates  for  furnaces;  Cauda  v.  Michigan  Malleable  Iron  Co.,  124  Fed. 
490,  61  C.  C.  A.  194,  upholding  Canada  patent  No.  460,426,  for  drawbar 
attachment  for  railroad  cars,  and  infringed  by  Thornbrough  patent  No. 
588,722;  Hallock  v.  Davison,  107  Fed.  485,  upholding  Hallock  patent 
No.  600,782,  for  weeding  machine,  essential  feature  of  which  is  tooth 
of  new  and  distinctive  construction,  designed  to  give  it  strength  and 
stifhiess  laterally  and  flexiblity  in  direction  of  its  movement;  Adams  v. 
Joliet  Mfg.  Co.,  1  Fed.  Cas.  125,  holding  courts  should  not  defeat  patent 
for  mere  technical  defect  in  description;  Bradley  v.  Dull,  19  Fed.  915, 
applying  rale  to  patent  involved ;  Tondeur  v.  Stewart,  28  Fed.  564,  and 
Tondeur  v.  Chambers,  37  Fed.  337,  both  holding  construction  claimed 
by  patentee  to  be  favored;  Richardson  v.  Campbell,  72  Fed.  529,  and 
Palmer  Tire  Co.  v.  Lozier,  84  Fed.  669,  both  holding  specification  suffi- 
ciently full  when  expressed  in  terms  intelligible  to  those  skilled  in  the 
art ;  Burke  v.  Partridge,  58  N.  H.  *351,  holding  scope  of  patent  ascer- 
tainable from  entire  instrument. 

Distinguished  in  Soehner  v.  Favorite  Stove  Co.,  84  Fed.  185,  28 
C.  C.  A.  317,  where  language  of  claim,  in  light  of  specification,  failed 
to  show  practicable  combination;  Brown  v.  Stilwell  etc.  Mfg.  Co.,  57 
Fed.  740,  6  C.  C.  A.  528,  holding  inventor  cannot  show  invention  broader 
than  terms  of  claim. 

Wliere  original  iwttent  was  for  inrocess  of  treating  leather  wltli  bot  fat 
liquor,  reissue  seeking  to  cover  process  by  uae  of  fat  Uquw,  bot  or  cold,  is 
void. 

Approved  in  Lane  v.  Levi,  21  App.  D.  C.  175,  denying  injunction  for 
infringement  where  alleged  infringing  invention  contains  entirely  dif- 
ferent element;  Kennedy  v.  Solar  Refining  Co.,  69  Fed.  718,  holding 
reissue  limited  to  method  specified  in  original  patent. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  £.  B.  0.  123. 

Right  to  patent  for  new  process.    Note,  20  £.  B.  0.  1S8. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.    B.  0.  527. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  C  268» 
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Miscellaneona.  Cited  in  Reece  Button  Mach.  Co.  y.  Globe  Button 
Mach.  Co.,  61  Fed.  963,  10  C.  C.  A.  194^  and  Kearney  y.  State,  101  Ga. 
808,  65  Am.  St.  Rep.  848,  29  S.  E.  129,  no  application. 

19  Wall  468-486,  22  I*.  Ed.  164,  MATOB  ETC.  OF  NASHVIUiE  ▼.  BAT. 

Municipal  corporationB  possess  none  of  the  peculiar  characterlBtlce  and 
qualities  of  priyate  trading  corporations,  except  that  of  acting  in  a  cor- 
porate capacity. 

Approved  in  Scott  v.  Laporte,  162  Ind.  43,  68  N.  E.  280,  city  ordinance 
empowering  private  corporation  to  constrtict  and  maintain  waterworks 
and  binding  city  to  pay  large  water  rentals  for  twenty-one  years  to 
trustees  of  bondholders,  city  guaranteeing  entire  transaction,  is.  void; 
Bell  v.  Kirkiand,  102  Minn.  218, 120  Am.  St.  Rep.  621,  IS  L.  R.  A.  (N.  S.) 
793,  113  N.  W.  273,  sustaining  liability  on  bond  given  for  benefit  of 
materialmen  on  sewer  contract  with  city,  where  contract  merely  irregular 
and  not  ultra  vires;  State  v.  Butler,  178  Mo.  312,  77  S.  W.  570,  under 
St.  Louis  City  Charter,  art  YI,  §  27,  ordinance  giving  board  of  health 
power  to  contract  for  removal  of  city  garbago  is  void;  Territory  v. 
Hopkins,  9  Okl.  147,  59  Pac.  980,  county  may  refund  bonds  issued  under 
Sess.  Laws  1897,  art.  II,  c.  5;  Eufaula  v.  McNab,  67  Ala.  590,  42  Am. 
Rep.  119,  holding  ambiguity  arising  from  terms  of  charter  to  be  strictly 
construed  against  existence  of  doubted  power;  Vaughtman  y.  Town  of 
Waterloo,  14  Ind.  App.  651,  43  N..E.  477,  holding  town  not  liable  on 
agreement  to  indemnify  officer  for  loss,  resulting  from  performance  of 
duties;  Kansas  City  v.  Vineyard,  128  Mo.  81,  30  S.  W.  327,  as  to  nature 
of  municipal  corporations;  Elansas  City  v.  Smart,  128  Mo.  291,  30 
S.  W.  778,  holding  municipal  corporation  not  an  incorporated  company 
within  constitutional  meaning;  State  v.  County  Commrs.  of  Douglass 
County,  47  Neb.  453,  66  N.  W.  438,  holding  canal  commissioners  not  a 
municipal  corporation;  City  of  Corvallis  v.  Carlile,  10  Or.  140,  46  Am. 
Rep.  185,  knd  Williams  v.  Davidson,  43  Tex.  34,  both  holding  municipal 
powers  to  be  strictly  construed. 

Power  to  borrow  money  does  not  belong  to  a  numicipal  corporation  as 
an  incident  of  its  creation. 

Approved  in  Kumpe  v.  Bynum,  158  Ala.  314,  48  South.  56,  denying 
right  of  board  of  revenue  to  appropriate  funds  to  aid  in  construction 
of  high  school ;  Town  of  Manitou  v.  First  Nat.  Bank,  37  Colo.  354,  86 
Pac.  78,  sustaining  authority  of  board  of  trustees  of  city  to  pay  com- 
mission to  broker  for  selling  bonds  at  par;  Butts  County  v.  Jackson 
Banking  Co.,  129  Ga.  807,  121  Am.  St  R^.  244,  15  L.  R.  A«  (N.  S.) 
567,  60  S.  E.  151,  county  commissioners  not  authorized  to  borrow  money 
for  current  expenses;  Rushe  v.  Mayor  etc.  of  Town  of  Hyattsville,  116 
Md.  127,  128,  Ann.  Oaa.  191SD,  73,  81  Atl.  279,  280,  municipal  corpora- 
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tions  cannot  borrow  money  to  pnrchase  land  and  erect  municipal  baild- 
ings  thereon;  dissenting  opinion  in  City  of  Hazelhurst  v.  Mayes,  96 
Miss.  672,  51  South.  893,  majority  holding  municipalities  cannot  issue 
bonds  for  purchase  of  real  estate  for  parks  under  Code,  §  3415 ;  Gause 
V.  Clarksville,  5  Dill.  170,  180,  181,  Fed.  Cas.  5276,  holding  municipality 
has  no  inherent  power  to  borrow  and  issue  securities;  Green  v.  Dyers- 
burg,  2  Flipp.  493,  494,  Fed.  Cas.  5756,  holding  jwwer  to  borrow  not 
impliable  from  authorization  to  subscribe  for  railroad  stocks;  Simpson 
V.  Lauderdale  Co.,  56  Ala.  68,  holding  county  cannot  borrow  for  erection 
of  necessary  bridges  unless  specially  empowered;  Mayor  etc.  of  Wet- 
umpka  Wharf  Co.,  63  Ala.  625,  626,  denying  power  of  city  to  borrow 
in  absence  of  express  grant  of  power;  Allen  v.  Intendant  etc.  of  La 
Fayette,  89  Ala.  645,  9  L.  R.  A.  498,  8  South.  32,  den3ring  inherent  power 
of  city  to  borrow  money;  Goodwin  v.  East  Hartford,  70  Conn.  42,  38 
Atl.  885,  a  similar  case ;  Farr  v.  Grand  Rapids,  112  Mich.  102,  70  N.  W. 
412,  holding  authority  to  construct  lighting  plant,  does  not  imply  power 
to  borrow  therefor ;  Wells  v.  Town  of  Salina,  119  N.  Y.  295,  7  L.  R.  A. 
764,  23  N.  E.  874,  denying  general  power  of  towns  to  borrow  for  muni- 
cipal purposes;  Daniel  v.  Commissioners  of  Edgecombe  Co.,  74  N.  C. 
499,  holding  contract  for  loan  for  support  of  paupers  void;  Dube  y. 
Brown,  96  N.  C.  130,  1  S.  E.  875,  holding  restrictions  on  borrowing 
power  of  municipalities  strictly  construed ;  Wallace  v.  Richmond,  94  Va. 
223,  26  S.  E.  591,  holding  ordinance  ordering  destruction  of  liquor  and 
pledging  city  for  repayment  of  loss  void;  Exchange  Bank  of  Virginia 
V.  Lewis  Co.,  28  W.  Va.  288,  denying  power  of  Virginia  County  Courts 
to  borrow  for  erection  of  public  buildings. 

Distinguished  in  Desmond  v.  Jefferson,  19  Fed.  486,  holding  authority 
to  purchase  property  for  city  use  implies  power  to  issue  bonds  in  pay- 
ment thereof;  Martin  v.  Tyler,  4  N.  D.  289,  26  L.  R.  A.  84S,  60  N.  W. 
396,  holding  power  to  issue  bonds  impliable  from  power  to  construct 
drains ;  Richmond  etc.  Imp.  Co.  v.  West  Point,  94  Va.  675,  27  S.  E.  461, 
holding  c)ty  may  bind  itself  by  bond  for  purchase  of  necessary  real 
estate. 

Implied  power  of  a  municipal  corporation  to  borrow  money.    Note, 
80  Am.  Dec.  191-19S. 

Implied  power  of  municipality  to  borrow  money  or  to  incur  indebted- 
ness for  public  improvements.    Note,  6  Ajul  Gas.  760. 

Creation  by  city  charter  of  specific  means  of  raising  funds  is  exclusive 
of  an  other  means. 

Approved  in  Scott  v.  Laporte,  162  Ind.  49,  69  N.  E.  676,  city  ordi- 
nance empowering  private  concern  to  construct  water  system  and  bind- 
ing city  to  pay  large  water  rentals  for  twenty-one  years  to  trustees  of 
bondholders,  and  pledging  city's  taxing  power  to  meet  fixed  charges, 
vin— 26 
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is  void;  Hill  v.  Memphis,  134  U.  S.  204,  205,  33  L.  Ed.  890,  10  Sup.  Ct. 
564,  holding  issuance  of  bonds  not  authorized  by  power  conferred  to 
subscribe  for  railway  stock;  Heidelberg  v.  St.  Francois  Co.,  100  Mo.  75, 
12  S.  W.  915,  holding  county  contract,  not  made  as  provided  by  statute, 
void. 

Distinguished  in  Adams  v.  Mayor  of  Rome,  69  Ga.  770,  charter  con- 
ferring broader  powers. 

Municipal  authorities  have  no  power,  in  absence  of  statute,  to  issue 
commercial  paper,  ftee  ftom  equitable  defenses  in  tlie  hands  of  bona  fide 
holders. 

Approved  in  Vale  v.  Buchanan,  98  Ark.  304,  135  S.  W.  850,  deny- 
ing negotiability  of  county  warrants;  First  Nat.  Bank  v.  Whisenhunt, 
94  Ark.  587,  127  S.  W.  970,  denying  negotiability  of  school  district 
wairants;  Page  v.  Oneida  Irr.  Dist.,  26  Idaho,  115,  141  Pac,  240,  tax- 
payer by  conduct  estopped  from  questioning  validity  of  municipal  bonds 
because  of  alleged  irregularities  in  issue;  Morrison  v.  Austin  State 
Bank,  213  111.  484,  104  Am.  St.  Sep.  225,  72  N.  E.  1113,  warrants  issued 
for  local  improvements,  under  Laws  1897,  pp.  127,  133,  are  non- 
negotiable  ;  Swanson  v.  City  of  Ottumwa,  131  Iowa,  547,  9  Ann.  Gas.  1117, 
6  L.  B.  A.  (N.  S.)  860,  106  N.  W.  12,  denying  right  to  recover  on  nego- 
tiable municipal  bonds  issued  without  authority  as  non-negotiable  in- 
struments; Wall  V.  County  of  Monroe,  103  U.  S.  78,  26  L.  Ed.  482, 
holding  county  may  set  up  defenses  available  against  original  payee 
in  suit  oA  its  warrants ;  Claiborne  Co.  v.  Brooks,  ,111  U.  S.  407,  28 
L.  Ed.  473,  4  Sup.  Ct.  492,  holding  power  conferred  on  county  to  erect 
buildings  does  not  authorize  issue  of  commercial  paper;  Merchants' 
Bank  v.  Bergen  Co.,  115  U.  S.  391,  29  L.  Ed.  432,  6  Sup.  Ct.  91,  liolding 
bona  fide  holder  of  municipal  bond  lacking  recitals  chargeable  with 
notice  of  illegality  of  issuance;  Norton  v.  Dyersburg,  127  U.  S.  175, 
32  L.  Ed.  90,  8  Sup.  Ct.  1118,  holding  grant  of  power  to  subscribe  for 
railroad  stock  does  not  authorize  issuance  of  negotiable  bonds;  District 
of  Columbia  v.  Cornell,  130  U.  S.  661,  32  L.  Ed.  1043,  9  Sup:  Ct.  695, 
holding  wrongfully  issued  negotiable  certificates  invalid  in  hands  of 
bona  fide  holder;  Merrill  v.  Monticello,  138  U.  S.  689,  6^0,  692,  34 
L.  Ed.  1076,  1077,  11  Sup.  Ct.  447,  448,  denying  implied  power  of  city 
to  issue  negotiable  paper;  Hopper  v.  Covington,  10  Biss.  490,  8  Fed. 
779,  holding  bonds  without  recitals  impeachable  in  hands  of  bona  fide 
holders;  Hitchcock  v.  Galveston,  2  Woods,  283,  285,  Fed.  Cas.  6532, 
denying  inherent  power  of  city  to  issue  negotiable  bonds  to  circulate 
as  commercial  paper;  Chisholm  v.  Montgomery,  2  Woods,  593,  594, 
Fed.  Cas.  2686,  holding  such  power  not  impliable  from  ordinary  i)olice 
powers;  Lewis  v.  Shreveport,  3  Woods,  211,  Fed.  Cas.  8331,  holding 
express  grant  of  power  necessa^  to  authorize  city  to  issue  bonds  not 
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authorized  by  charter;  Shirk  v.  Palaski  Co.,  4  Dill.  213,  Fed.  Cas. 
12,794,  holding  warrants  isaaed  by  Arkansas  counties  subject  to  equities 
in  hands  of  bona  fide  holder;  Kinsey  v.  Little  River  Co.,  14  Fed.  Cas. 
641,  holding  county  warrants  subject  to  defense  of  ultra  vires  in  hands 
of  innocent  holder;  Stanton  v.  Shipley,  27  Fed.  500,  holding  paper 
negotiable  in  form,  issued  by  school  trustee,  at  most  a  simple  obliga- 
tion; Dodge  V.  Memphis,  51  Fed.  167,  holding  negotiable  paper  issued 
by  municipality  without  authority,  void;  Gk)odwin  v.  East  Hartford, 
70  Conn.  42,  38  Atl.  886,  a  similar  case;  People  v.  Johnson,  100  111. 
548,  S9  Am.  Rep.  68,  holding  county  order  an  evidence  of  indebtedness 
always  open  to  defenses  proper  against  original  holder;  State  v. 
Hawes,  112  Ind.  327,  14  N.  £.  89,  holding  certificate  of  indebtedness, 
fraudulently  issued  by  township  trustee,  void  in  hands  of  innocent 
holder ;  Newgass  v.  New  Orleans,  42  La.  Ann.  167,  21  Atal.  St.  Bep.  371, 
7  South.  566,  holding  city  certificates  of  indebtedness  not  n^otiable 
instruments ;  State  v.  Cook,  43  Neb.  322,  61  N.  W.  694,  holding  municipal 
warrants  not  negotiable  instruments;  Town  of  Hackettstown  v.  Swack- 
hamer,  37  N.  J.  L.  198,  holding  promissory  note  given  by  municipality 
subject  to  equities  in  hands  of  innocent  holder;  Knapp  v.  Mayor,  39 
N.  J.  L.  398,  holding  municipality  lacks  power  to  invest  its  obligations 
with  character  of  commercial  paper;  Goose  River  Bank' v.  Willow  Lake 
Township,  1  N.  D.  27,  26  Am.  St.  Bep.  606,  44  N.  W.  1002,  holding  school 
township  warrants  always  subject  to  defenses  against  payee ;  Robertson 
V.  Breedlove,  61  Tex.  322,  holding  counties  may  not  issue  bonds  unless 
power  is  expressly  conferred. 

Distinguished  in  Hitchcock  v.  Galveston,  96  U.  S.  350,  24  L.  Ed.  661, 
holding  contract  for  street  work  not  wholly  inoperative  because  pay- 
ment was  to  be  in  unauthorized  bonds;  Magie  v.  tJnion  Township,  40 
N.  J.  L.  456,  holding  defense  of  ultra  vires  not  to  be  raised  by  de- 
murrer, notes  being  regular  on  face;  Slingerland  v.  Newark,  54  N.  J.  L. 
68,  23  Atl.  131,  holding  right  of  municipality  to  give  sealed  non- 
negotiable  evidences  of  indebtedness  unquestionable. 

Distinguished  in  Williamsport  v.  Commonwealth,  84  Pa.  St.  496,  497, 
24  Am.  Bep.  216,  217,  holding  municipality  has  implied  power  to  issue 
notes  to  evidence  lawful  debts. 

Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Caa. 
1918E,  37. 

Implied  municipal  power  to    construct  improvements  on    credit. 
Note,  4  L.  B.  A.  (N.  S.)  748. 

Warrants,  orden,  etc.,  given  by  city  to  its  crediton  as  evidence  of 
amount  of  dmlms,  are  valid  for  tbat  pnrpose  aaid  transferable. 

Approved  in  Luther  v.  Wheeler,  73  S.  C.  92,  52  S.  E.  876,  where 
town  officers  under  resolution  gave  note  for  money  used  for  erection 
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of  public  building,  and  note  is  afterward  renewed  by  resolution,  holder 
may  recover  of  town  for  money  had  and  received;  Dorian  v.  Shreve- 
port,  28  Fed.  291,  292,  holding  bond  evidence  of  indebtedness  althoagh 
not  valid  as  negotiable  paper;  Thompson  v.  Searcy  Co.,  57  Fed.  1036, 
6  C.  C.  A.  674,  holding  county  warrants  mere  prima  facie  evidence  of 
valid  claim;  Johnson  y.  New  Orleans,  46  La.  Ann.  715,  15  South.  101, 
holding  holders  of  city  claims  entitled  to  payment  only  from  funds 
appropriated  for  payment  of  such  claims;  Neely  v.  Yorkville,  10  S.  C. 
149,  holding  bond  given  for  valid  municipal  debt,  valid;  Soule  v. 
Seattle,  6  Wash.  323,  33  Pac.  387,  holding  city  warrants  merely  show 
right  of  holder  to  participate  in  special  fund  when  realized;  Anthony 
V.  Household  Sewing  Machine  Co.,  16  R.  I.  572,  5  L.  R.  A.  576,  18  AtL 
176,  arguendo. 

Rights  of  parties  to  illegal  contract.    Note,  67  Am.  Dec.  153. 

City  drafts  and  orders,  while  negotiable,  depend  for  validity,  even  In 
hands  of  bona  flde  holders,  upon  regularity  of  issue. 

Approved  in  Watson  v.  Huron,  97  Fed.  451,  38  C.  C.  A.  264,  holding 
warrants  on  city  treasurer  directing  him  to  pay  to  payee  named  sum 
out  of  funds  in  treasury  are  not  negotiable  instruments  in  sense  that 
evidence  of  invalidity  will  be  excluded;  First  Nat.  Bank  v.  Gates,  66 
Kan.  507,  72  Pac.  208,  holding  bona  fide  holder  of  municipal  warrant 
will  not  be  protected  by  law-merchant  in  its  purchase  from  one  without 
authority  to  sell;  Garfield  Tp.  v.  Crocker,  63  Kan.  273,  65  Pac.  274, 
holding  county  warrants  not  negotiable  instruments;  Wall  v.  County 
of  Monroe,  103  U.  S.  78,  26  L.  Ed.  482,  holding  bona  fide  holder  of 
county  warrants  takes  with  notice  of  all  defects;  Claiborne  Co.  v. 
Brooks,  111  n.  S.  407,  28  L.  Ed.  473,  4  Sup.  Ct.  492,  holding  county 
voucher  examinable  as  to  validity  in  all  hands;  Adams  v.  Republic  Co., 
23  Fed.  213,  holding  county  warrants  negotiable  but  alwa]^  subject  to 
original  defenses ;  Aylesworth  v.  Gratiot  Co.,  43  Fed.  355,  holding  holder 
of  county  orders  takes  subject  to  l^al  and  equitable  defenses;  Board 
of  Commrs.  of  Hamilton  County  y.  Sherwood,  64  Fed.  107,  11  C.  C.  A. 
507,  holding  county  warrants  not  conclusive  evidence  of  indebtedness; 
Goodwin  V.  East  Hartford,  70  Conn.  42,  38  Atl.  885,  a  similar  case; 
McPherson  v.  Foster,  43  Iowa,  67,  22  Am.  Rep.  230,  holding  taker  of 
unauthorized  city  bonds  chargeable  with  notice  of  infirmities;  North 
Bergen  v.  Eager,  41  N.  J.  L.  187,  holding  improvement  certificates 
always  subject  to  defenses  available  against  original  holder;  Fritsch  v. 
Board  of  Commrs.  of  Salt  Lake  County,  15  Utah,  96,  47  Pac.  1030, 
holding  persons  receiving  unauthorized  county  bonds  do  so  at  their 
peril;  Bardsley  v.  Sternberg,  17  Wash.  249,  49  Pac.  501,  holding  muni- 
cipal warrants  not  negotiable  in  sense  of  excluding  inquiry  into  legality 
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of  iflsae;  Darinfonth  Savings  Bank  v.  School  Districts,  6  Dak.  343,  43 
N.  W.  825,  holding  municipal  corporations  may  always  raise  defense 
of  ultra  vires  in  actions  on  their  contracts ;  Newberry  v.  Fox,  37  Minn. 
143,  5  Am.  St.  B^.  831,  33  N.  W.  334,  holding  municipality  not  es- 
topped from  denying  validity  of  contract  made  by  its  officers  without 
authority;  Board  of  Commrs.  of  Ramsey  County  v.  Nelson,  51  Minn. 
86,  S8  Am.  St.  Rep.  497,  52  N.  W.  993,  holding  wrongful  acts  of  munici- 
pal officers  cannot  create  estoppel  against  corporation;  Isom  v.  First 
Nat.  Bank,  52  Miss.  919,  920,  holding  taker  of  county  warrants  charge- 
able with  notice  of  infirmities;  Hall  v.  Ashby,  2  Mont.  493,  holding 
those  dealing  with  agent  of  municipality  bound  to  ascertain  extent  of 
his  authority;  Board  of  Supervisors  v.  Catlett's  Exrs.,  86  Va.  163,  9 
S.  £.  1001,  holding  allowance  of  claim  by  supervisors  no  bar  to  contest- 
ing validity  thereof. 

Distinguished  in  Rodgers  v.  Thomas,  193  Fed.  957,  113  C.  C.  A.  580, 
one  estopped  from  questioning  legality  of  water  district  bonds  eight 
years  after  thax  issue,  and  after  other  remedies  had  been  barred  by 
statute. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St  Bep.  828. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am,  Dec.  665. 

Drafts  issued  by  city  upon  its  treasury,  after  being  received  by  city 
*  In  payment  of  taxes,  have  no  further  validity  and  cannot  be  reissued. 

Approved  in  District  of  Columbia  v.  Cornell,  130  U.  S.  661,  32  L.  Ed. 
1043,  9  Sup.  Ct.  695,  holding  certificates  redeemed  and  canceled,  and 
subsequently  wrongfully  issued,  invalid;  Gk>odwin  v.  East  Hartford, 
70  Conn.  42,  38  Atl.  885,  a  similar  case;  Bardsley  v.  Sternberg,  17  Wash. 
251,  253,  49  Pac.  502,  holding  warrants  coming  into  treasurer's  hands 
henceforth  functus  officio;  dissenting  opinion  in  Bardsley  v.  Stembei^, 
18  Wash.  639,  52  Pac.  259,  majoiity  holding  purchase  of  warrants  by 
treasurer  not  a  payment. 

Distinguished  in  Little  Rock  v.  Merchants'  Nat.  Bank,  98  U.  S.  315, 
25  L.  Ed.  110,  where  State  law  allowed  issuance  and  reissuance  of  bonds. 

Himicipal  corporations  may  borrow  for  legitimate  mimicipal  use,  issu- 
ing their  negotiable  notes,  subject  to  rules  of  commercial  law  wlien  held 
by  bona  fide  holders. 

Approved  in  White  River  Sav.  Bank  v.  City  of  Superior,  148  Fed.  5, 
under  charter  of  Superior,  city  not  liable  on  bonds  issued  for  street  im- 
provements and  specifying  property  assessable  for  their  payment ;  Luther 
V.  Wheeler,  73  S.  C.  90,  91,  52  S.  E.  876,  where  officers  of  town  under 
resolution  give  note  for  money  used  for  erection  of  public  building,  and 
note  is  afterward  renewed  by  resolution,  holder  may  recover  of  town 
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amount  received  as  money  had  and  received;  Holmes  t.  Shreveport,  31 
Fed.  118,  119,  holding  municipalities  authorized  to  issue  promissory 
notes  for  credit  price  of  work  done  protected  by  law-merchant. 

One  retaining  money  received  lyy  an  agent  for  his  account  cannot- 
repudlate  contract  on  which  it  is  received. 

Approved  in  Perkins  v.  Boothby,  71  Me.  95,  holding  principal  retain- 
ing benefit  of  money,  borrowed  for  his  use  by  unauthorized  agent,  can- 
not refuse  to  pay  lender. 

Miscellaneous.  Cited  in  Fisher  Land  etc.  Imp.  Co.  v.  President 
Police  Jury,  52  La.  Ann.  436,  27  South.  62,  holding  parish  not  liable  in 
damages  for  torts  or  trespass  committed  upon  property  of  individuals; 
Ralston  v.  Town  of  Weston,  46  W.  Va.  544,  33  S.  E.  330,  holding  estop- 
pel does  not  apply  to  destruction  of  public  easements  by  individuals. 

19  Wall.  486-486^  22  L.  Ed.  180,  MATOB  ETC.  UTABBVILLE  y.  UMBSEY. 

Argued  with*  and  decided  in  accordance  with  decisioii  in,  Mayor  t. 
Bay,  supra. 

Cited  in  Fairly  v.  Nash,  70  Miss.  201  (see  12  South.  152),  holding 
principal  cannot  repudiate  agent's  acts  and  retain  benefit  thereof. 

Implied  power  of  municipality  to  borrow  money  or  to  incur  indebt* 
edness  for  public  improvements.    Note,  6  Ann.  Gas.  760. 

19  WaU  486-490,  22  L.  Ed.  67,  UNITED  STATES  ▼.  ABWO. 

XTnder  act  of  March  8,  1826,  one  is  triable  for  assault  on  the  higb  seas 
in  district  in  which  he  is  delivered  to  marshal,  although  first  delivered  to 
State  oflLcers  in  another  district  for  safekeeping. 

Approved  in  United  States  v.  Townsend,  219  Fed.  762,  763,  denying 
jurisdiction  of  southern  district  of  New  York  for  assault  committed  on 
high  seas  where  offender  neither  ''found"  nor  ** brought"  there;  Jones 
V.  United  States,  137  U.  S.  212,  84  L.  Ed.  696,  11  Sup.  Ct.  83,  holding 
murder,  committed  on  Guano  Island,  triable  in  first  district  into  which 
murderer  is  brought. 

Distinguished  in  Kerr  v.  Shine,  136  Fed.  64,  69  C.  C.  A.  69,  under  Rev. 
Stats.  §  730,  where  one  committed  offense  on  high  seas  and  vessel  first 
touched  at  Hawaii,  where  complaint  filed  and  warrant  issued  but  not 
served  until  he  landed  in  California,  he  is  triable  in  California. 

19  Wall.  490-505,  22  L.  Ed.  189,  TAPPAN  ▼.  MEBCHANTS*  NATIONAL 


Personid  property  follows  the  owner  and  has  its  situs  at  his  domicile. 
Approved  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  202,  205, 
50  L.  Ed.  153,  154,  26  Sup.  Ct.  36,  due  process  of  law  is  denied  Ken- 
tucky corporation  by  Kentucky  tax  on  its  rolling  stock  located  in  other 
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States  and  there  employed  in  its  business;  Central  Trost  Co  y.  Chat- 
tanooga etc.  B.  B.  Co.,  68  Fed.  689|  holding,  for  purpose  of  jorisdic^ 
tion,  situs  of  debt  follows  person  of  creditor;  Jaek  ▼.  Walker,  79  Fed. 
141,  holding  mortgage  taxable  only  in  State  where  owner  resides; 
Atchison  etc.  R.  R.  Co.  v.  Maggard,  6  Colo.  App.  94,  39  Pac.  987,  hold- 
ing wages  can  only  be  garnisheed  in  State  where  employee  resides  an<l 
services  were  rendered;  Gbldgart  v.  People,  106  111.  29,  holding  non- 
resident creditor  not  liable  for  taxation  on  debts  due  him  from  resi- 
dents; Pnllen  v.  Hillman,  84  Me.  132,  30  Am.  St  Rep.  S42»  24  Atl.  796, 
holding  insolvency  court  lacked  jurisdiction  to  discharge  from  debt  due 
resident  of  another  State ;  Augusta  v.  Kimball,  91  Me.  609,  41  L.  B.  A. 
477»  40  Atl.  668,  holding  securities  held  in  trust  in  another  State  not 
taxable,  although  beneficiaries  reside  in  Maine;  Ogden  v.  St.  Joseph,  90 
Mo.  529,  3  6.  W.  27,  holding  shares  of  corporation  stock  taxable  only 
in  jurisdiction  to  which  owner's  person  is  subject;  North  Carolina  R.  R. 
Co.  V.  Commissioners  of  Alamance,  91  N.  C.  457,  holding  nonresident 
holder  of  shares  in  corporation  in  State  not  taxable  therein;  Grant  v. 
Jones,  39  Ohio  St.  514,  holding  credits  owned  by  nonresident  not  tax- 
able; Hawk  V.  Bonn,  6  Ohio  C.  C.  465,  holding  property  of  estate  held 
in  another  State,  one  executor  being  a  resident  of  Ohio,  not  taxable; 
Mayor  etc.  of  Gallatin  v.  Alexander,  10  Lea,  476,  holding  personal  prop- 
erty of  estate  taxable  at  executor's  domicile;  South  Nashville  Street 
R.  R.  Co.  V.  Morrow,  87  Tenn.  429,  2  L.  B.  A.  860,  11  S.  W.  353,  hold- 
ing corporation  bonds  taxable  at  holder's  residence  not  location  of 
corporation;  Mason  v.  Beebe,  44  Fed.  559,  holding  Illinois  exemption 
laws  applicable  through  comity  to  garnishment  of  Illinois  debt  in  Iowa. 

For  purposes  of  taxation  personal  property  may  be  separated  ftom  its 
owner,  and  lie  may  be  taxed  therefor  at  place  of  its  actual  location. 

Approved  in  Bristol  v.  Washington  County,  177  U.  S.  144,  145,  44 
L.  Ed.  706,  707,  20  Sup.  Ct.  590,  holding  investments  by  nonresident  are 
subject  to  taxation  by  State  when  made  by  resident  agent  who  is  em- 
ployed to  invest  and  reinvest  moneys,  and  who  retains  mortgages  secur- 
ing loans,  and  to  whom  notes  taken  for  loans  are  returnable  for  renewal 
or  collection;  State  v.  Travelers*  Ins.  Co.,  73  Conn.  274,  47  Atl.  306, 
upholding  Gen.  Stats.,  §  3916,  imposing  tax  on  insurance  corporations 
on  shares  held  by  nonresidents  at  market  value  of  such  shares;  State 
V.  Fidelity  etc.  Co.,  35  Tex.  Civ.  217,  220,  80  S.  W.  546,  548,  municipal 
bonds  deposited  with  State  treasurer  by  foreign  corporation  in  order 
to  do  business  in  State  are  taxable  by  State;  Pullman's  Palace  Car  Co. 
V.  Pennsylvania,  141  U.  S.  23,  35  L.  Ed.  616,  11  Sup.  Ct.  878,  upholding 
tax  on  cars  of  foreign  corporation  used  in  State;  Savings  Society  v. 
Multnomah  Co.,  169  U.  S.  427,  42  L.  Ed.  805,  18  Sup.  Ct.  394,  uphold- 
ing taxation  of  mortgages  in  county  where  land  lies,  irrespective  of 
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mortgagee's  domicile;  New  Orleans  v.  Stempel,  175  U.  S.  320,  44  L.  Ed. 
180»  20  Sup.  Ct.  110,  holding  bonds  in  State,  but  property  of  nonresi- 
dent, taxable  therein;  Swallow  v.  Thomas,  15  Kan.  68,  and  Commission- 
ers of  Ottawa  County  v.  Nelson,  19  Kan.  245,  27  Am.  Bep.  110,  uphold- 
ing power  to  separate  situs  of  property  from  domicile  of  owner  for 
taxation;  Fisher  v.  Commissioners  of  Rush  Co.,  19  Elan.  415,  holding 
resident  of  Kansas  not  there  taxable  for  notes  left  in  Iowa  for  collec- 
tion; Finch  V.  York  Co.,  19  Neb.  56,  56  Am.  B^.  743,  26  N.  W.  590, 
holding  securities  of  nonresident  left  in  State  for  collection  taxable 
therein;  State  v.  Shaw,  21  Nev.  226,  29  Pac.  322,  holding  cattle  taxable 
in  county  of  habitat,  irrespective  of  owner's  residence;  Winkley  v. 
Newton,  67  N.  H.  83,  35  L.  B.  A.  757,  36  AtL  612,  holding  ice  cut  and 
stored  in  State  by  nonresident  taxable  therein ;  Jenkins  y.  Charleston,  5 
S.  C.  402,  22  Am.  Bep.  24,  holding  city  stock  owned  by  nonresidents  tax- 
able in  city;  St.  Albans  v.  Car  Co.,  57  Vt.  81,  holding  stock  owned  by 
nonresidents  in  home  corporation  taxable  at  location  thereof;  Qreves 
V.  Shaw,  173  Mass.  208,  53  N.  E.  372,  holding  stock  in  State  corporation, 
owned  by  nonresident,  taxable,  although  certificates  are  in  another 
State;  Morrison  v.  Manchester,  58  N.  H.  551,  holding  mortgi^d  prop- 
erty taxable  to  mortgagor  in  possession;  Metropolitan  Life  Ins.  Co.  v. 
Board  of  Assessors,  115  La.  706,  39  South.  849,  arguendo. 

Situs  of  property  for  taxation*    Note,  56  Am.  Dec.  530 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St  Bep.  451,  469,  469. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpo- 
rations.   Note,  69  L.  B.  A.  441. 

Situs,  as  between  different  states  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  B.  A.  19150,  904,  905,  945. 

Shares  of  stock  of  national  banks  are  personal  property. 
Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  191,  60  L.  Ed.  599» 
36  Sup.  Ct.  268,  memberships  in  exchange  is  taxable  in  city  where 
located;  Buck  v.  Beach,  206  U.  S.  401,  11  Ann.  Gas.  732,  51  L.  Ed.  1111, 
27  Sup.  Ct.  712,  mortgage  notes  not  taxable  in  Indiana  because  ^there 
for  safekeeping,  when  owner  resided  in  New  York  and  they  were  made 
in  Ohio;  Denver  v.  Hobbs  Estate,  58  Colo.  224,  144  Pac.  875,  discussing 
tax  situs  of  stock  in  foreign  corporation ;  Judy  v.  Beckwith,  137  Iowa,  31, 
15  Ann.  Oas.  890,  15  L.  B.  A.  (N.  S.)  142,  114  N.  W.  568,  shares  of 
foreign  corporation  held  within  State  may  be  taxed  therein  as  per- 
sonalty; Miller's  Estate  v.  Executrix  of  Miller's  Estate,  90  Kan.  823, 
Ann.  Oas.  1915B,  699,  L.  B.  A.  1915D,  856,  136  Pac.  256,  situs  of 
capital  stock  for  purpose  of  administration  is  at  domicile  of  decedent; 
Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  706,  116  Am. 
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Bt,  Eep.  179,  9  If.  R.  A.  (N.  S.)  1240;  39  South.  849,  upholding  taxation 
of  personal  property  of  foreign  corporation  in  State  where  employed; 
Bellows  Falls  Power  Co.  v.  Commonwealth^  222  Mass.  65,  66,  Ann.  Gaiu 
19160,  834,  109  N.  £.  894,  upholding  constitutionality  of  act  imposing 
property  tax  upon  shares  of  Vermont  corporation  owned  by  domestic 
corporation;  ScoUard  v.  American  Felt  Co.,  194  Mass.  129,  80  N.  £. 
234,  personal  property  of  foreign  corporation  kept  in  office  at  Boston 
is  taxable  there;  Tiemey  v.  Modem  Woodmen,  124  Minn.  612,  Ann. 
Gafl.  1915B,  861,  60  L.  R.  A.  (N.  8.)  262,  146  N.  W.  392,  inheritance 
tax  is  collectible  where  projKirty  transferred,  under  Minnesota  statute; 
State  Y.  Clement  Nat.  Bank,  84  Vt.  187,  Ann.  Oaa.  1912D,  22,  78  Atl. 
952,  applying  rule  in  taxation  of  national  bank  deposits;  dissenting 
opinion  in  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  376,  66  L.  Ed. 
807,  32  Sup.  Ct.  499,  majority  holding  machinery  and  boats  in  harbor 
at  Porto  Rico  taxable  there  irrespective  of  domicile  of  owner;  Manns 
V.  Brookville  Bank|  73  Ind.  245,  holding  bank  stock  mortgageable  as 
personal  property. 

State  In  whicb  national  bank  is  located  has  power  to  tax  shaies  of 
stock  therein,  whether  held  by  residents  or  nonresidents. 

Approved  in  Corry  v.  Baltimore,  196  U.  S.  475,  476,  49  L.  Ed.  661, 
lOS  Am.  St  Rep.  S71,  26  Sup.  Ct.  297,  upholding  ^d.  Code  Pub.  Gen. 
Laws,  art.  81,  imposing  personal  liability  on  nonresident  stockholder  in 
domestic  corporation;  Travelers'  Ins.  Co.  v.  Connecticut,  185  U.  S.  371, 
46  L.  Ed.  961,  22  Sup.  Ct.  G76,  holding  Conn.  Pub.  Acts  1897,  c.  153, 
§  2,  providing  for  assessment  of  stock  of  domestic  corporations  held 
by  nonresidents  at  market  value,  does  not  discriminate,  though  Conn. 
Pub.  Acts  1889,  c.  63,  allows  deduction  on  account  of  realty  held  by 
coriK>ration  in  assessing  resident  stockholders;  Eidman  v.  Martinez, 
184  U.  S.  682,  46  L.  Ed.  701,  22  Sup.  Ct.  517,  and  Ruckgaber  v.  Moore, 
104  Fed.  949,  31  Civ.  Proc.  R.  310,  both  holding  war  revenue  inheritance 
tax  not  applicable  to  bequest  of  American  securities  by  nonresident  alien 
to  nonresident  legatee;  State  v.  Fidelity  etc.  Co.,  35  Tex.  Civ.  221,  80 
S.  W.  548,  municipal  bonds  deposited  with  State  treasurer  by  foreign 
corporation  as  condition  precedent  to  doing  business  in  State  are  taxable 
by  State;  Mclver  v.  Robinson,  53  Ala.  458,  holding  national  bank  shares 
taxable  where  bank  is  located;  National  Commercial  Bank  v.  Mayor 
etc.  of  Mobile,  62  Ala.  296,  34  Am.  Rep.  21,  holding  State  may  require 
national  banks  to  pay  taxes  for  stockholders;  State  v.  Travelers'  Ins. 
Co.,  70  Conn.  603,  66  Am.  St  Rep.  144,  40  Atl.  468,  upholding  taxation 
of  corporate  stock  held  by  nonresidents;  Burke  v.  Speer,  69  Ga.  356, 
affirming  levy  of  execution  under  judgment  for  like  tax ;  State  v.  Newark, 
39  N.  J.  L.  384,  holding  mode  of  assessment  of  such  stock  within  dis- 
cretion of  legislature;  De  Baun  v.  Smith,  65  N.  J.  L.  Ill,  25  Atl.  277, 


19  Wall.  490-605        NOTES  ON  U.  S.  REPORTS.  410 

holding  stock  in  national  bank  located  in  another  State  not  taxable; 
Williams  v.  Weaver,  75  N.  Y.  36,  upholding  statute  assessing  shares 
in  county  of  bank's  location;  Buie  v.  Commissioners  of  Fayetteville, 
79  N.  C.  271,  274,  holding  such  shares  owned  by  residents  taxable  at 
place  of  owner's  residence  or  of  bank's  location ;  Lemby  v.  Commissioners 
of  Forsyth,  85  N.  C.  382,  holding  State  may  tax  such  shares  where 
there  is  no  discrimination  against  them;  Bradley  v.  Bander,  36  Ohio 
St.  35,  38  Am.  B49.  549,  holding  resident  owner  of  shares  in  foreign 
corporation  taxable  therefor;  Stockholders  of  Bank  of  Abingdon  v. 
Supervisors  of  Washington  County,  88  Va.  295,  13  S.  E.  408,  upholding 
statute  taxing  bank  shares  without  regard  to  residence  of  holders. 

Distinguished  in  Gilbertson  v.  Oliver,  129  Iowa,  572,  105  N.  W.  1004, 
indebtedness  to  nonresident  having  no  agent  in  State  is  not  liable  to 
inheritance  tax  under  Code,  §  1467 ;  Baldwin  ▼.  City  Council  of  Mont- 
gomery, 53  Ala.  439,  holding  taxation  of  bank  shares  not  delegated  to 
municipalities;  Linton  v.  Childs,  105  Ga.  572,  32  S.  E.  619,  holding  tax 
on  bank  presidents  inoperative  as  to  national  banks;  Carthage  v.  First 
National  Bank,  71  Mo.  509,  S6  Am.  Eep.  495,  holding  municipal  license 
tax  on  national  banks  void. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  and  other 
property  of  national  banks.  Note,  96  Am.  Dec.  292,  293,  295, 
296. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  761. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  581. 

Illinois  Constitution  of  1848  contained  no  provision  prohibiting  taxa- 
tion of  shares  of  national  bank  stock  at  place  of  bank's  location,  irrespec- 
tive of  owner's  place  of  residence. 

Approved  in  State  Railroad  Tax  Cases,  92  U.  S.  612,  2S  L.  Ed.  673, 
holding  tax  in  proportion  to  assessed  value  of  road  in  each  county, 
valid. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  B.  A. 
324. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Gaston  v.  O'Neal,  145 
Ala.  493,  41  South.  745,  majority  holding  exemption  of  payment  of 
county  license  for  intoxicating  liquors  by  one  purchasing  city  license 
repealed  by  act  of  September  30,  1903 ;  City  National  Bank  v.  Paducah, 
2  Flipp.  63,  Fed.  Cas.  2743,  as  impliedly  upholding  jurisdiction  in  like 
cases;  Dubuque  v.  Chicago  etc.  R.  R.  Co.,  47  Iowa,  199,  as  to  impos- 
sibility of  exactly  equal  taxation;  Douglass  v.  Harrisville,  9  W.  Va. 
168,  27  Am.  Bep.  551,  and  Williams  v.  County  Court,  26  W.  Va.  530, 
without  application. 
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19  WaU.  606-514,  22  L.  Ed.  205,  EX  PABTE  B0BIN80N. 
Power  to  pnnlBli  for  contempt  is  inlierent  in  all  courts. 
Approved  in  United  States  ▼.  Shipp,  203  U.  S.  572/8  Ann.  Oas.  265, 
51  L.  Ed.  323,  27  Sup.  Ct.  165,  sustaining  jurisdiction  of  Circuit  Court 
of  United  States  to  punish  for  contempt  for  misconduct  even  though 
it  had  no  jurisdiction  of  suhject  matter;  Bessette  v.  W.  B.  Conkey  Co., 
194  U.  S.  327,  48  L.  Ed.  1001.  24  Sup.  Ct.  665,  Circuit  Court  of  Ap- 
peals may,  under  Comp.  Stats.  1901,  p.  547,  §  6,  review  order  of  Circuit 
Court  finding  one  not  party  to  suit  guilty  of  contempt  in  violating  re- 
straining order;  In  re  Maury,  205  Fed.  628,  629,  123  C.  C.  A.  642, 
punishing  attorney  for  contempt  for  disrespectful  remarks  to  jury; 
Stuart  V.  Reynolds,  204  Fed.  726,  123  C.  C.  A.  13,  bankrupt's  conceal- 
ment of  property  does  not  justify  his  punishment  for  contempt;  Mer- 
chants' Stock  etc.  Co.  V.  Board  of  Trade,  201  Fed.  25,  120- C.  C.  A.  582, 
courts  of  chancery  without  criminal  jurisdiction  may  punish  for  criminal 
contempt;  In  re  Thatcher,  190  Fed.  977,  disbarring  attorney  for  pub- 
lishing libelous  matter  against  judge  to  prevent  his  election;  Morehouse 
V.  Pacific  Hardware  etc.  Co.,  177  Fed.  340,  100  C.  C.  A.  647,  order  to 
show  eause  why  party  should  not  be  punished  for  contempt  not  a  pro- 
eeeding  in  bankruptcy  subject  to  review;  United  States  v.  Tom  Wah, 
160  Fed.  208,  United  States  commissioners  cannot  personally  punish  for 
eontempt,  but  must  certify  offenders  to  Federal  courts  for  punishment; 
Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  277,  63  C.  C.  A.  388,  where 
in  equitable  suit  in  aid  of  law  action  to  recover  for  trespass  to  mining 
claim,  defendant  disobeyed  order  requiring  him  to  permit  plaintiff  to 
examine  mine  to  get  evidence  on  issue,  and  he  was  fined  for  eon- 
tempt,  contempt  order  is  not  reviewable  on  writ  of  error;  Iii  re  Nevitt, 
117  Fed.  455,  54  C.  C.  A.  622,  following  rule;  Ex  parte  Haggerty, 
124   Fed.    446,    applying   rule   where   injunction    was    disobeyed;    Ex 
parte  Strieker,  109  Fed.  148,  holding  courts  cannot  summarily  punish 
for    contempts    not    committed    in   presence   without   hearing;    Ripon 
Knitting  Works  v.  Schreiber,  101  Fed.  813,  holding  bankruptcy  court 
may  imprison  bankrupt  who  fails  to  obey  order  requiring  him  to  sur- 
render property  to  trustee;  In  re  Perkins,  100  Fed.  952,  holding  United 
States  commissioner  cannot  punish  for  contempt;  Bums  v.   Superior 
Court,  140  Cal.  4,  73  Pac.  599,  holding  notary  cannot  punish  witness 
for  contempt;  Bradley  v.  State,  111  Ga.  172,  175,  78  Am.  St.  Rep.  160, 
163,  36  S.  E.  631,  632,  holding  Civ.  Code,  §  4046,  not  binding  in  so 
far  as  it  seeks  to  limit  jurisdiction  of  copistitutional  court  to  punish 
for  contempt;  McDougall  v.  Sheridan,  23  Idaho,  222,  128  Pac.  964,  up- 
holding jurisdiction  over  and  discussing  procedure  in  contempt  case 
for  libeling  court  in  newspaper  article  relating  to  decision  in  particular 
case;  Melton  v.  Commonwealth,  160  Ky.  649,  L.  R.  A.  1915B,  689,  170 
S.  W.  40,  reversing  judgment  of  contempt  for  obstructing  justice  by 
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encouragiiig  baseless  suits,  the  same  being  punishable  as  common-law 
misdemeanor;  Chicago  etc.  Ry.  Co.  v.  Gildersleeve,  219  Mo.  180,  16 
Ann.  Ca0.  749,  118  S.  W.  89,  holding  void  aot  of  1899,  as  applied  to 
Circuit  Court  of  St.  Louis,  providing  that  in  contempt  cases  fine  shall 
not  exceed  fifty  dollars  nor  term  of  imprisonment  ten  days;  State  v. 
Shepherd,  177  Mo.   226,  76  S.  W.   86,   holding  Supreme  Court   may 
punish  as  for  criminal  contempt  publisher  of  newspaper  article  charging 
decision  of  court  in  cause  still  pending  to  be  result  of  corruption  and 
bribery  by  one  of  parties;  Smith  v.  Speed,  11  Okl.  113,  65  L.  R.  A. 
402,  66  Pac.  617,  judge  in  chambers  may  punish  violation  of  injunction 
as  contempt;  Burke  v.  Territory,  2  Old.  509,  37  Pac.  833,  holding  pub- 
lication in  newspaper  charging  that  judge  intended  to  withhold  report 
of  grand  jury  in  effort  to  browbeat  it  is  punishable  as  contempt,  though 
contempt  also  a  misdemeanor;  Ex  parte  Terry,  128  U.  S.  303,  32  L.  Ed. 
408,  9  Sup.  Ct.  79,  13  Sawy.  462,  upholding  power  of  Circuit  Court  to 
imprison  for  contempt;  Eilenbecker  v.  District  Court  of  Plymouth  Co., 
134  U.  S.  37,  33  L.  £d.  804,  10  Sup.  Ct.  426,  holding  summary  proceed- 
ings for  contempt,  without  jury  trial,  due  process  of  law;  Interstate 
Commerce  Commission  v.  Brimson,  164  U.  S.  489,  SB  L.  Ed.  1061,  14 
Sup.  Ct.  1138,  156  U.  S.  6,  39  L.  Ed.  60,  15  Sup.  Ct.  20,  holding  con- 
tempt not  triable,  of  right,  by  jury;  In  re  Debs,  168  U.  S.  596,  39  L.  Ed. 
1106,  14  Sup.  Ct.  1138,  holding  enforcement  of  injunction  by  contempt 
proceedings  not  an  execution  of  criminal  laws;  Fischer  v.'  Hayes,  19 
Blatchf .  22,  6  Fed.  72,  upholding  power  to  commit  until  fine  for  con- 
tempt be  paid ;  In  re  Neagle,  14  Sawy.  267,  268,  39  Fed.  857,  6  L.  R.  A. 
91,  Jiolding  power  to  punish  for  contempt  inherent,  irrespective  of  stat- 
ute; United  States  v.  Lancaster,  44  Fed.  890,  10  L.  R.  A.  320,  holding 
citizen  of  one  State  may  apply  to  Federal  court  to  punish  by  contempt 
a  violation  of  its  decree  against  citizen  of  another  State;   Hillnion 
V.  Mutual  Life  Ins.  Co.,  79  Fed.  760,  holding  court  may  punish  sum- 
marily for  contempt  in  its  presence  or  obstructing  its  justice;  United 
States  V.  Sweeney,  96  Fed.  450,  punishing  violation  of  injunction  as 
contempt;  Hughes  ▼.  The  People,  5  Colo.  446,  holding  power  to  punish 
contempt  independent  of  statutory  provisions;  Cooper  v.  People,   13 
Colo.  357,  6  L.  R.  A.  437,  22  Pac.  796,  holding  court  may  summarily 
punish  for  publication  of  articles  referring  to  pending  cause;  Hawkins 
V.  State,  125  Ind.  573,  26  N.  E.  819,  holding  inherent  power  to  punish 
for  contempt  cannot  be  abridged  by  legislature;  In  re  Millington,  24 
Kan.  222,  upholding  inherent  power  to  punish  for  publication  of  articles 
reflecting  on  court  in  case  at  issue;  In  re  Wolley,  11  Bush,  112,  punish- 
ing incorporation  of  insulting  language  in  petition  for  rehearing;  State 
V.  Judge,  36  La.  Ann.  1195,  holding  judge  may  compel,  by  rule,  appear- 
ance of  relator,  on  charge  of  contempt;  In  re  Chadwick,  109  Mich.  601, 
67  N.  W.  1076,  punishing  attorney  for  publishing  letter  criticising  decree 
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of  court;  Kregel  ▼.  Bartling,  23  Neb.  852,  37  N.  W.  670,  holding  power 
to  punish  for  contempt  not  dependent  upon  statute;  In  re  Hughes,  8 
N.  M.  241,  43  Pae.  697,  holding  editor  punishable  for  printing  article 
criticising  motive  of  judge  in  pending  proceedings ;  State  v.  Markuson, 
5  N.  D.  160,  64  N.  W.  938,  holding  contempt  summarily  punishable 
without  jury  trial;  Burke  v.  Territory,  2  Okl.  509,  37  Pac.  833,  hold- 
ing inherent  power  to  punish  contempt  cannot  be  taken  away  by  stat- 
ute; State  V.  Frew,  24  W.  Va.  453,  49  Am.  R«rp.  269,  denying  power  of 
legislature  to  deprive  courts  of  power  to  punish  summarily  constructive 
contempts;  State  v.  Frew,  24  W.  Va.  477,  punishing  publication  of 
libel  on  judges,  with  reference  to  pending  case;  In  re  Rosenberg,  90 
Wis.  586,  63  N.  W.  1066,  holding  refusal  of  judgment  debtor  to  dis- 
close property,  punishable  contempt;  In  re  Gary,  10  Fed.  625,  holding 
to  sustain  contempt  proceedings,  order  must  have  been  clear  and  certain. 
Distinguished  in  State  v.  Circuit  Court,  97  Wis.  8,  65  Am.  St.  Bep. 
92,  SB  It.  B.  A.  568,  72  N.  W.  194,  denying  power  to  punish  for  pub- 
lieation  of  strictures  on  judge,  not  referring  to  pending  causes. 

Power  to  punish  for  contempt.    Kote,  12  Am.  Dec.  179. 

Courts,  tribunals,   and  persons   authorized   to  punish   contempts. 
Note,  117  Am.  St  B«rp.  962. 

Power  of  court  to  punish  for  contempt.    Note,  16  £.  B.  C.  36. 

Pow«r  of  dzcait  and  District  Courts  to  j^naiBh  for  contempt  is  limited 
bjr  act  of  1831  to  cases  of  misbehavior  in  presence  of  court,  of  misbehavior 
of  any  officer  of  tlie  court  in  official  transactions,  and  of  disobedience  to 
lawful  writs. 

Approved  in  In  re  Gitkin,  164  Fed.  74,  holding  false  swearing  of  bank- 
rupt before  referee  constituted  contempt;  Atwell  v.  United  States,  162 
Fed.  102, 15  Aon.  Oas.  253, 17  L.  B.  A.  (N.  8.)  1049,  89  C.  C.  A.  97,  grand 
juror  not  subject  to  contempt  for  disclosing  proceedings  in  grand  jury 
after  it  is  discharged;  In  re  Riggsbee,  151  Fed.  702,  Federal  court  can- 
not punish  a  person  not  an  officer  of  its  court  for  attempting  to  use  its 
process  to  obstruct  justice  in  State  court ;  Cuyler  v.  Atlantic  etc.  R.  Co., 
131  Fed.  96,  under  Rev.  Stats.,  §  725,  Federal  court  cannot  punish  news- 
paper publisher  for  contempt  consisting  of  editorial  criticising  official 
conduct  and  integrity  of  court ;  Ex  parte  McLeod,  120  Fed.  138,  holding 
assault  on  United  States  commissioner  because  of  past  discharge  of 
duty  is  contempt  of  court  whose  officer  commissioner  is,  though  com- 
missioner was  not  at  time  in  performance  of  any  duty;  Boyd  v.  Gluck- 
lich,  116  Fed.  134, 137,  53  C.  C.  A.  451,  holding  bankruptcy  court  cannot 
order  bankrupt  to  deliver  to  trustee  property  not  in  his  possession,  and  im- 
prison him  if  he  fail  to  obey  order;  In  re  Reese,  107  Fed.  945,  47  C.  C.  A. 
87,  applying  rule  in  holding  one  not  party  nor  bound  by  injunctional 
order  not  guilty  of  contempt;  Morse  v.  Montana  Ore  Purchasing  Co., 
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105  Fed.  347,  holding  party  not  precluded  from  assigning:  prejudice  of 
jurors  by  newspaper  articles  because  he  failed  to  have  publishers  cited 
for  contempt  where  court's  power  to  punish  them  for  contempt  was 
'J doubtful;  Ex  parte  Creely,  8  Cal.  App.  718,  97  Pac.  768,  one  attempting 
to  influence  a  jury  is  guilty  of  contempt;  Re  (rompers,  40  App.  D.  C. 
323,  it  is  contempt  for  officers  of  labor  union  to  publish  articles  in  news- 
paper attempting  to  incite  disobedience  to  injunctive  order  of  court; 
People  V.  News-Times  Pub.  Co.,  35  Colo.  362,  430,  84  Pac.  946,  967,  pub- 
lication charging  Supreme  Court  and  certain  of  its  judges  with  having 
been  influenced  by  corrupt  motives  in  rulings  on  causes  still  pending  is 
criminal  contempt;  Moss  v.  United  States,  23  App.  D.  C.  483,  holding 
void  sentence  of  Supreme  Court  of  District  of  Columbia  imposing  both 
fine  and  imprisonment  for  contempt;  Levan  v.  Third  District  Court, 
4  Idaho,  672,  43  Pac.  676,  holding  Idaho  Rev.  Stats.,  §  5164,  prescribing 
punishment  for  contempts,  negatives  all  other  punishments;  Nichols  v. 
Judge  of  Superior  Court,  130  Mich.  197,  89  N.  W.  694,  holding  Grand 
Rapids  Municipal  Court  has  power  to  punish  for  contempt  attorney 
guilty  of  subornation  of  perjury  in  criminal  cause  on  trial  in  such  court ; 
Chicago  etc.  Ry.  Co.  v.  Gildersleeve,  219  Mo.  183, 191,  16  Ann.  Gas.  749, 
118  S.  W.  90,  93,  holding  void  act  of  1899,  as  applied  to  Circuit  Court  of 
St.  Louis,  providing  that  in  contempt  cases  fine  shall  not  exceed  fifty 
dollars  nor  term  of  imprisonment  ten  days ;  State  v.  Fifth  Judicial  Dis- 
trict Court,  24  Mont.  36,  60  Pac.  494,  holding  judgment  imposing 
fine  and  costs  for  contempt  for  violation  of  injunction  is  void  as  to 
costs;  Burke  v.  Territory,  2  Okl.  616,  37  Pac.  835,  holding  newspaper 
publication  charging  that  judge  intended  to  withhold  grand  jury  report 
in  effort  to  browbeat  jury  is  punishable  as  contempt;  Herald-Republican 
Pub.  Co.  v.  Lewis,  42  Utah,  220,  129  Pac.  636,  attempt  by  newspaper  to 
get  copies  of  its  paper  containing  articles  tending  to  influence  their  ver- 
dict in  hands  of  jury  is  contempt ;  dissenting  opinion  in  Ex  parte  Beville, 
68  Fla.  185, 19  Ann.  Gas.  48,  27  L.  R.  A.  (N.  S.)  273,  50  South.  689,  ma- 
jority upholding  right  of  court  to  punish  for  contempt  for  violation  of 
an  order  lawfully  made  to  maintain  its  dignity;  dissenting  opinion  in 
Ex  parte  Roper,  61  Tex.  Cr.  87, 134  S.  W.  343,  majority  upholding  judg- 
ment for  contempt  for  violation  of  injunctive  order;  Savin,  Petitioner, 
131  U.  S.  276,  38  L.  Ed.  163,  9  Sup.  Ct.  701,  holding  offering  money  to 
witness  in  hallway  misbehavior  in  court's  presence; -In  re  May,  2  Plipp- 
668,  1  Fed.  742,  holding  juror  guilty  for  corruptly  conferring  with  party 
during  trial ;  United  States  v.  Anonymous,  21  Fed.  768,  holding  it  con- 
tempt to  interfere  with  examination  of  witness ;  Kirk  v.  Milwaukee  etc. 
Mfg.  Co.,  26  Fed.  605,  608,  holding  Federal  court  cannot  impose  penalties 
for  contempt  allowed  by  State  statute,  but  not  by  act ;  Jeffries  v.  Laurie, 
27  Fed.  199,  ordering  imprisonment  of  counsel  for  failure  to  obey  order 
to  turn  over  money  collected  for  client;  Ex  parte    Buskirk,  72  Fed.  20, 
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18  CJ-       C.  A.  410,  holding  violation  of  attorney's  oral  stipulation  not 

Poiix^sT^able  as  contempt;  Indianapolis  Water  Co.  v.  American  Straw- 

Nx-^a.      Co.,  75  Fed.  977,  978,  holding  violation  of  injunction  contempt 

i%i.i.£»'F&able,  irrespective  of  motive;  Hillmon  v.  Mutual  Life  Ins.  Co.,  79 

./ft^-     'T'fil,  holding  writing  of  circular  letter  reflecting  on  conduct  of  liti- 

ga.'t^loz^.    not  punishable  as  contempt;  Hovey  v.  Elliott,  145  N.  Y.  136,  137, 

39     I-.     Ht.  A.  460,  461,  39  N.  E.  842,  843,  holding  Federal  courts  lacked 

po-^cix-     to  punish  for  contempt  by  striking  out  answer;  State  v.  Mcr 

Cla^ng-f-ierty,  33  W.  Va.  255,  holding  court,  under  statute,  cannot  fine 

attori.:!  C5y  for  publishing  libelous   charge   against  judge  in  newspaper; 

8.    c,      jp.  256,  holding  State  appellate  court  deprived  by  statute  from 

po^veer     to  punish  contempts ;  State  v.  Hansford,  43  W.  Va.  776,  28  S.  E. 

7^2»    Imolding  drafting  petition  for  rehearing  by  strangers  to  action  not 

coi:iteKK:Mpt  on  part  of  attorney;  dissenting  opinion  in  Ex  parte  Wall,  107 

P-  S.    .^03,  27  L.  Ed.  566,  2  Sup.  Ct.  601,  majority  holding  attorney  prop- 

e^^y  <i  i  ^barred  for  commission  of  crime ;  dissenting  opinion  in  In  re  Buck- 

\^"y ,   0^>    Cal.  17,  10  Pac.  78,  majority  holding  power  to  punish  for  con- 

>fe^pt       snay  be  limited  by  legislature. 

I^is^Y>proved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  473, 

*77,   4=r^^s^  484,  485,  490,  upholding  power  of  District  Court  to  punish  as 

conterifc:^  pt  by  publication  in  newspaper  published  in  city  where  court  sits. 

I^isfc  i  nguished  in  Burke  v.  Territory,  2  Okl.  516,  37  Pac.  835,  holding 

statyit-^z^^xy  limitation  of  power  to  punish  for  contempt  does  not  extend  to 

^eirito.:»-ial  courts;  Carter  v.  Commonwealth,  96  Va.  810,  811,  45  L.  R.  A. 

^  ^»    ^3^4,  32  S.  E.  783,  holding  inherent  power  to  punish  for  contempt 

be  restricted  by  legislature;  State  v.  Frew,  24  W.  Va.  459,  49 
K  274,  holding  rule  restricted  to  Federal  courts. 

^-^ debarment  of  attorneys  and  caused  and  proceedings  therefor  and 
:f  or  restoration.    Note,  95  Am.  Dec.  334,  838,  341,  344. 

^^mounds  of  disbarment  of  attorneys  and  counselors  at  law.    Note, 
•45  Am.  St.  Rep.  72,  74. 

^^ontempt  procedure  in  Federal  court.    Note,  AxuL  Oas.  1915D,  1048, 
X049,  1051,  1060. 

nislative  regulation  of  power  of  court  to  punish  for  contempt. 
Kote,  16  Ann.  Oas.  760. 

*o^er  of  courts  to  disbar  attorneys.    Note,  5  Ann.  Oas.  990. 

^islative  power  to  abridge  court's  power  to  punish  for  contempt. 
Kote,  86  It.  R.  A.  258,  259. 

^>lsl)annent  for  contempt  is  void  under  Judiciary  act  of  1789,  which,  ty 

^^^^x^T>lng  punishment  by  fine  or  Imprisonment,  excludes  other  modes  of 

Lent. 


^^^^T*T>^ovcd  in  Denver  etc.  Ry.  Co.  v.  Atchison  etc.  R.  R.,  5  McCraVy, 
—    "1  ^  Ycd,  853,  holding  court  cannot  make  order  in  nature  of  further 
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directions  for  enforcement  of  decree ;  United  States  v.  Memphis  etc.  R.  R^ 
Co.,  6  Fed.  240,  holding  corporation  may  be  fined  for  contempt  in  dis- 
obeying injunction. 

Distinguished  in  In  re  Boone,  83  Fed.  948,  and  United  States  v.  Green, 
85  Fed.  859,  disbarring  for  unprofessional  conduct. 

Power  to  disbar  an  attorney  can  be  exercised  only  when  there  has  been 
such  conduct  on  his  part  as  shows  him  unfit  to  be  a  member  of  the  pro-^ 
fession. 

Approved  in  In  re  Ulmer,  208  Fed.  466,  attorney  committing  perjury 
in  Federal  court  is  guilty  of  criminal  contempt,  for  which  he  may  be 
disbari-ed;  Wemimont  v.  State,  101  Ark.  218,  Ann.  Cas.  1913D,  1156, 
142  S.  W.  197,  affirming  judgment  of  disbarment  for  fraudulent  use  of 
process  of  courts ;  In  re  Durant,  80  Conn.  147,  149,  10  Ann.  Cas.  639,  67 
Atl.  500,  501,  disbarring  attorney  for  conspiring  to  obtain  false  evidence 
in  separate  maintenance  case;  In  re  Adriaans,  17  App.  D.  C.  51,  disbar- 
ring attorney  for  making  scurrilous  attack  on  fellow-member  of  the  bar; 
In  re  Sadler,  35  Okl.  516,  44  L.  R.  A.  (N.  S.)  1195, 130  Pac.  909,  act  pro- 
hibiting disbarment  of  attorney  for  acts  involving  moral  turpitude  dis- 
connected with  his  professional  duty  is  not  undonstitutional ;  United 
States  y.  Green,  85  Fed.  861,  disbarring  attorney  for  filing  brief  contain- 
ing libelous  language  regarding  judges ;  State  v.  Judge,  49  La.  Ann.  1018, 
22  South.  196,  holding  courts  possess  inherent  power  to  disbar  for  un- 
professional conduct ;  In  re  Davis,  93  Pa.  St.  121,  39  Am.  Rep.  731,  hold- 
ing court  may  disbar  attorney  for  embezzlement  from  client,  notwith- 
standing abandonment  of  prosecution  by  latter. 

Distinguished  in  In  re  Dunn,  85  Neb.  615,  124  N.  W.  124,  upholding 
order  of  indefinite  suspension  of  attorney  to  practice  for  printing  insult- 
ing matter  in  petition  for  rehearing  which  was  held  contempt. 

Power  of  court  to  prevent  publication  of  evidence  or  proceedings. 
Nate,  98  Am.  Dec.  420. 

Before  Judgment  of  disbarment  is  rendered,  attorney  should  have  notice 
of  grounds  of  complaint  against  him,  and  ample  opportunity  of  explanation 
and  defense. 

Approved  in  State  v.  McElhinney,  241  Mo.  606,  145  S.  W.  1142,  fol- 
lowing rule;  Ex  parte  Clark,  208  Mo.  149,  106  S.  W.  998,. upholding  dis- 
charge of  petitioner  on  habeas  corpus  because  found  guilty  of  an  in- 
direct contempt  without  proper  *notice;  In  re  Brown,  2  Okl.  596,  39  Pac. 
471,  defendant  in  disbarment  proceeding  may  be  cited  to  appear  and 
answer  within  any  time  that  gives  him  reasonable  opportunity  to  be 
heard;  In  re  Commissioners  of  Circuit  Court,  65  Fed.  317,  refusing  to 
order  removal  of  commissioners  without  trial ;  In  re  Boone,  83  Fed.  947, 
holding  attorney  entitled  to  notice  of  charges  preferred;  State  v.  Finley, 
30  Fla.  313,  11  South.  503,  holding  charges  in  disbarment  proceedings 
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must  be  specific  and  particular;  State  ▼.  Schnltz,  11  Mont.  432,  28  Pac. 
644y  holding  State  examiners  cannot  revoke  physician's  certificate  with- 
out notice;  In  re  Orton,  64  Wis.  384,  11  N.  W.  686,  holding  charges 
mast  be  specific  and  opportunity  for  defense  given. 

Qualified  in  In  re  Brown,  2  Okl.  596,  39  Pac.  471,  holding  attorney 
entitled  merely  to  reasonable  opportunity  to  prepare  defense. 

Distinguished  in  Barnes  v.  Lyons,  187  Fed.  883,  884,  110  C.  C.  A.  15, 
den3ring  mandamus  to  restore  attorney  disbarred  without  notice  for  com- 
mission of  a  criminal  offense  involving  moral  turpitude. 

Summary  jurisdiction  over  attorneys.    Note,  2  Am.  St.  Rep.  847, 
859,  862. 

Mandamus  is  proper  remedy  for  restoration  of  attorney  disbarred  by 
court  exceeding  its  Jurisdiction  in  the  matter. 

Approved  in  State  v.  Shumate,  48  W.'  Va.  362,  37  S.  E.  619,  follow- 
ing rule ;  Virginia  v.  Rives,  100  U.  S.  330,  25  L.  Ed.  673,  as  to  functions 
of  mandamus;  dissenting  opinion  in  Ex  pa^te  Wall,  107  U.  S.  318,  27 
L.  Ed.  572,  2  Sup.  Ct.  614,  majority  denying  mandamus  because  lower 
court  had  jurisdiction ;  dissenting  opinion  in  People  v.  Rose,  207  111.  376, 
69  N.  E.  770,  majority  upholding  Laws  1901,  p.  124,  relating  to  for- 
feiture of  corporate  charters  for  failure  to  make  annual  report. 

Distinguished  in  In  re  Brown,  2  Okl.  691,  39  Pac.  470,  appeal  lies 
to  Supreme  Court  from  order'  of  District  Court  suspending  attorney 
pending  trial  for  his  disbarment;  Ex  parte  Terry,  128  U.  S.  306,  32 
L.  Ed.  409,  9  Sup.  Ct.  80, 13  Sawy.  466,  holding  Supreme  Court  on  habeas 
corpus  cannot  deal  with  defects  making  proceedings  simply  irre^nilsr. 

Criticised  and  departed  from  in  In  re  Orton,  64  Wis.  380,  11  N.  W. 
584,  holding  appeal,  not  mandamus,  proper  remedy. 

From  an  order  of  disbarment  neither  appeal  nor  writ  of  error  will  lie. 

Approved  in  In  re  Ulmer,  208  Fed.  467,  following  rule;  Thatcher  v. 
United  States,  241  U.  S.  646,  60  L.  Ed.  1218,  36  Sup.  Ct.'  450,  dismissing 
for  want  of  jurisdiction  on  authority  of  cited  case;  Ex  parte  Steiner, 
202  Fed.  421, 124  C.  C.  A.  89,  order  of  Federal  court  punishing  for  con- 
tempt by  imprisonment  may  be  reviewed  on  habeas  corpus;  Butler  v. 
People,  2  Colo.  297,  holding  error  does  not  lie  to  judgment  for  contempt. 

Distinguished  in  Thatcher  v.  United  States,  212  Fed.  804, 129  C.  C.  A. 
225,  order  disbarring  attorney  reviewable  on  writ  of  error  and  not  by 
appeal;  Matter  of  Eldridge,  82  N.  Y.  166,  holding  order  punishing 
attorney  for  professional  misconduct  reviewable  on  appeal  upon  facts; 
In  re  Brown,  2  Okl.  691,  39  Pac.  470,  holding  appeal  lies  from  order 
suspending  attorney  pending  trial  on  disbarment  charges;  State  v. 
Knight,  3  S.  D.  512,  44  Am.  St.  Rep.  810,  54  N.  W.  413,  holding,  under 
statute,  error  lies  to  judgment  for  contempt. 

VITT— 27 
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Rights  of  attorney  disbarred.    Note,  52  Am.  Dec.  302. 

Right  of  attorney  to  review  of  disbarment  proceedings.  Note,  10 
Ann.  Gas.  545,  546. 

Miscellaneous.  Cited  in  State  v.  Shepherd,  177  Mo.  235,  76  S.  W.  88, 
to  point  that  legislature  cannot  abridge,  limit  or  regulate  power  of 
courts  of  record  to  punish  for  contempt;  In  re  Bi*anch,  70  N.  J.  L.  548, 
57  Atl.  431,  holding  void  Pub.  Laws  1903,  p.  224,  relieving  registered 
law  students  who  have  served  three-year  clerkship  from  examination; 
Robinson's  Case,  131  Mass.  380,  41  Am.  Rep.  243,  holding  women  inad- 
missible as  attorneys. 

19  Wall.  614-518,  22  L.  Ed.  172,  BYAN  v.  UNITED  STATES. 

SoretieB  on  bond  for  transportation  of  certain  boxes  of  tobacco  to 
another  district  are  responsible  for  transportation  of  the  tobacco,  not  of  the 
boxes. 

Approved  in  Van  Boron  County  ▼.  American  Surety  Co.,  137  Iowa, 
505,  507,  126  Am.  St.  Rep.  290,  115  N.  W.  30,  31,  fraud  of  bridge  com- 
pany in  putting  inferior  material  in  work  for  county  does  not  relieve 
surety  on  its  bond. 

Carelessness  of  revenue  inspector,  making  fraud  easier  of  accomplish- 
ment, does  not  release  sureties  on  bond. for  transportation  of  tobacco  to 
another  district  where  principal  shipped  empty  boxes. 

Approved  in  Stern  v.  People,  102  111.  550,  holding  sureties  on  treas- 
urer's bond  cannot  plead  failure  of  board  ta  require  principal  to 
account. 

What  matters  existing  at  or  prior  to  entering  into  a  contract  of 
surety  or  guaranty  will  discharge  the  surety  or  guarantor.  Note, 
63  Am.  St  Rep.  328,  337. 

liability  of  surety  on  official  bond  not  affected  by  neglect  or  omis- 
sion of  other  officer.    Note,  2  Ann.  Gas.  170. 

19  WaU.  519-626,  22  L.  Ed.  158,  BURKE  v.  MILTENBEBaEB. 

Provisional  Court  of  Louisiana,  established  during  Civil  War,  was  not 
dissolved  untU  April  2,  1866. 

Approved  in  Burke  v.  Tregre,  154  U.  S.  642,  38  L.  Ed.  1090,  14  Sup. 
Ct.  1197  (affirming  28  La;  Ann.  438),  following  rule;  Betz  v.  Illinois 
Cent.  Ry.  Co.,  52  La.  Ann.  893,  24  South.  656,  holding  ordinary  civil 
authority  of  State  ceased  during  Federal  occupation ;  Daniel  v.  Hutche- 
son,  86  Tex.  61,  65,  22  S.  W.  936,  938,  holding  military  courts  created 
in  Texas  under  reconstruction  acts  existed  until  April  16,  1870. 

Judicial  notice  will  not  be  taken  of  orders  issued  by  military  command- 
ers during  Federal  occupation  of  Louisiana  during  Civil  W«:. 
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Approved  in  Burke  v.  Tregre,  154  U.  S.  642,  38  L.  Ed.  1090,  14  Sup. 
Ct.  1197  (affirming  28  La.  Ann.  438),  following  rule;  Johnston  v,  Wil- 
son,  29  Gratt.  382,  refusing  to  judicially  notice  military  orders. 

Judicial  notice.    Notes,  89  Am.  Dec.  670;  49  Am.  Bep.  206.  * 

19  Waa  526-581,  22  L.  Ed.  160,  HEAD  ▼.  UNIVEBSITY  OF  MI8S0UBI. 

Professor  In  State  untversity,  elected  for  term  "subject  to  law,"  may  be 
removed  without  faulty  by  subsequent  action  of  legislature  before  expira- 
tion of  tezm. 

Approved  in  Ward  v.  Board  of  Regents,  138  Fed.  377,  379,  where  re- 
gents of  Kansas  Agricultural  College  were  authorized  by  statute  to  re- 
move any  professor  whenever  interests  of  college  required,  r^^nts  not 
liable  for  damages  for  discharging  professor  before  termination  of  con- 
tract; dissenting  opinion  in  Grattis  v.  Griffin,  125  N.  0.  335,  34  S.  E.  429, 
majority  holding  members  of  board  of  education  cannot  be  deprived  of 
office  before  expiration  of  term;  dissenting  opidion  in  Hartigan  v.  Board 
of  Regents  of  West  Virginia  U.,  49  W.  Va.  54,  38  S.  E.  715,  majority 
holding  prohibition  does  not  prevent  university  regents  from  executing 
resolution  removing  a  professor;  State  v.  Gales,  77  N.  C.  286,  holding 
clerk  may  be  deprived  of  fees  by  transferring  part  of  court's  business 
to  new  court;  Prairie  v.  Worth,  78  N.  C.  173,  holding  sheriff  takes  office 
subject  to  legislative  power  to  control  duties  thereof;  Caldwell  v.  Wil- 
son, 121  N.  C.  469,  28  S.  E.  561,  holding  legislature  in  creating  office 
may  reserve  right  of  removal;  Gillan  v.  Board  of  Regents,  88  Wis.  13, 
24  L.  R.  A.  838,  58  N.  W.  1044,  holding  power  to  remove  teacher  at 
pleasure  a  discretionary  one. 

Nature  of  incorporated  state  institutions.    Note,  29  L.  R.  A.  385. 

19  Wall.  531-^44,  22  L.  Ed.  155,  THE  TBAVEI^BS*  IKS.  OO.  ▼.  8EAVEB. 

Where  one  engaged  in  unlawful  racing  is  thrown  ftom  sulky,  but  nnin- 
Juzed,  and  in  attempting  to  stop  horse,  is  killed,  death  cannot  be  attributed 
to  n0w  and  controlling  cause,  but  must  be  considered  as  incurred  while* 
racing,  and  as  within  provision  tn  policy,  that  contract  shall  not  extend  to 
death  by  breach  of  law. 

Approved  in  Howie  v.  Eminent  Household,  118  Ark.  227,  176  S.  W. 
314,  if  one  violates  law  while  of  unsound  mind,  exemption  in  policy  will 
not  apply;  Supreme  Lodge  v.  Crenshaw,  129  Ga.  200,  121.  Am.  St.  Eep. 
216,  12  Ann.  Gas.  307,  13  L.  B.  A.  (N.  S.)  258,  58  S.  E.  630,  death  at 
hand  of  husband  whose  wife  he  had  betrayed  did  not  bring  insured 
within  exemption  clause ;  Diddle  v.  Continental  Casualty  Co.,  65  W.  Va. 
177,  22  L.  B.  A.  (N.  S.)  779,  63  S.  E.  965,  riding  on  step  of  engine  con- 
stitutes ''voluntary  exposure  to  unnecessary  danger''  within  meaning 
of  accident  insurance  policy ;  Grcsham  v.  Equitable  Ins.  Co.,  87  Ga.  499, 
27  Am.  St.  Bep.  264,  13  L.  B.  A.  839,  13  S.  E.  752,  holding  death  from 
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duel  not  covered  by  policy  excepting  death  by  fighting,  although  slayer 
was  insane;  Bloom  v.  Franklin  Ins.  Co.,  97  Ind.  486,  49  Am.  Bep.  476, 
holding  it  sufficient  to  work  forfeiture  that  wounds  causing  death  were 
received  while  violating  law;  Freeman  v.  Mercantile  etc.  Assn.,  156 
Mass.  354,  17  L.  R.  A.  755,  30  N.  E.  1014,  approving  charge  as  to  proxi- 
mate cause  of  death;  Wolff  v.  Connecticut  Ins,  Co.,  5  Mo.  App.  242, 
holding  death  incurred  in  consequence  of  commission  of  misdemeanor 
within  exception;  Aetna  Ins.  Co.  v.  Vandecar,  86  Fed.  289,  30  C.  C.  A. 
48,  to  point  that  insurance  company  has  right  to  limit  its  liability; 
Portsmouth  Ins.  Co.  v.  Reynolds,  32  Gratt.  619,  and  Johnson  v.  Hawk- 
eye  etc.  Assn.,  171  Iowa,  427,  152  N.  W.  562,  both  arguendo: 

Distinguished  in  Accident  Ins.  Co.  v.  Bennett,  90  Tenn.  269,  25  Am.  St. 
Bep.  692,  16  S.  W.  726,  holding  unlawful  act,  as  contemplated  by  policyy 
does  not  apply  to  mere  immoral  acts. 

Life  insurance — ^Death  in  known  violation  of  law.  Note,  60  Am.  St. 
Bep.  161. 

Construction  of  term  'Voluntary  exposure  to  unnecessary  danger*' 
as  used  in  accident  insurance  policy.    Note,  10  Ann.  Gas.  452. 

Proximate  cause  of  death  of  insured.    Note,  17  L.  B.  A.  754. 

Necessity  that  death  be  reasonable  and  legitimate  consequence  of 
violation  of  law,  to  relieve  insurer.  Note,  13  L.  B.  A.  (N.  8.) 
260. 

19  WaU.  544-647,  22  L.  Ed.  183,  BXTTT  ▼.  ELLETT. 

Chattel  mortgage  of  crop  not  yet  sown  is  inoperative  until  crop  grows 
when  lien  attaches. 

Approved  in  Vale  v.  Stubblefield,  39  Okl.  466,  135  Pac.  934,  junior 
mortgagor  entitled  to  proceeds  of  sale  after  satisfaction  of  prior  encum- 
brances; Johnson  v.  Donohue,  113  Tenn.  450,  83  S.  W.  361,  where  in- 
solvent prior  to  bankruptcy  assigned  right  to  receive  funds  from  rail- 
road thereafter  to  accrue  under  contract,  in  consideration  of  pre-existing 
debt,  assignee  could  enforce  right  to  receive  such  funds,  though  debtor's 
right  at  time  of  assignment  was  contingent;  Richardson  v.  Washington 
etc.  Bros.,  88  Tex.  346,  31  S.  W.  617,  holding  equity  will,  when  crops 
come  into  possession  of  mortgagor,  enforce  mortgage  on  crops  not  yet  in 
existence  and  to  be  grown  on  land  to  which  mortgagor  has  no  lease  at 
time ;  Briggs  v.  United  States,  143  U.  S.  354,  36  L.  Ed.  184,  12  Sup.  Ct. 
394,  holding  mortgage  of  unsown  crop  covers  same  when  subsequently 
raised ;  Barnard  v.  Norwich  etc.  R.  R.  Co.,  4  Cliff.  365,  Fed.  Cas.  1007, 
holding  after-acquired  leasehold  interests  pass  to  mortgagee;  Boston 
Safe  Deposit  etc.  Co.  v.  Bankers'  etc.  Co.,  36  Fed.  298,  holding  mortgage 
of  acquired  property  takes  effect  as  valid  lien  upon  acquirement  by  mort- 
gagor; Milliken  v.  Barrow,  65  Fed.  895,  upholding  clause  in  mortgage  of 
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sugar  crop  covering  prospective  bounties ;  Abraham  v.  Carter,  53  Ala.  10, 
holding  statutory  lien  for  advances  to  make  crops  operates  as  mortgage 
of  after-acquired  property ;  Booker  v.  Jones,  56  Ala.  271,  30  Am.  Bep.  66, 
holding  mortgage  of  future  crop  on  land  to  be  acquired  by  mortgagor 
attaches  in  equity  as  crop  matures ;  Westmoreland  v.  Foster,  60  Ala.  454, 
holding  landlord's  lien  for  rent  on  tenants'  crops  exists  independent  of 
statute;  Patapsco  Guano  Co.  v.  Ballard,  107  Ala.  716,  54  Am.  St.  Bep. 
185, 19  South.  779,  holding  mortgagor  of  unplanted  crop  becomes  trustee 
for  mortgagee  when  crop  grows ;  Apperson  v.  Moore,  30  Ark.  60,  21  Am. 
Bep.  173,  holding  lien  under  mortgage  of  unplanted  crop  attaches  on  lat- 
ter coming  into  existence;  Grand  Forks  Bank  v.  Minneapolis  etc.  Ele- 
vator Co.,  6  Dak.  366,  43  N.  W.  808,  holding  chattel  mortgage  on  future 
crops  valid;  Stephens  v.  Tucker,  55  Ga.  544,  upholding  mortgage  on 
future  crop;  Headrick  v.  Bouttain,  63  Ind.  438,  holding  tenant's  mort- 
gage of  future  crop  valid  against  his  execution  creditors;  Fejavary  v. 
Broesch,  52  Iowa,  90,  35  Am.  Bep.  262,  2  N.  W.  964,  holding  lease  clause 
making  rent  a  lien  on  crops,  a  valid  mortgage ;  Edwards  v.  Peterson,  80 
Me.  372,  6  Am.  St.  Bep.  209,  14  Atl.  937,  holding  assignment  of  expected 
wages  in  future  employment  valid  in  equity ;  Dickey  v.  Waldo,  97  Mich. 
263,  23  L.  B.  A.  479,  56  N.  W.  611,  upholding  agreement  to  plant  and  care 
for  trees  to  be  furnished  by  other  party  for  one-half  crops  grown 
thereon ;  Cayce  v.  Stovall,  50  Miss.  399,  holding  lien  of  mortgage  on  un- 
sown crop  attaches  as  it  comes  in  esse;  Everman  V.  Robb,  52  Miss.  662, 
24  Am.  Bep.  687,  upholding  lessee's  mortgage  of  unsown  crop  to  secure 
rent;  Davis  v.  Marx,  55  Miss.  378,  379,  holding  mortgage  covering  live- 
stock to  be  acquired  during  term  gives  lien  on  stock  acquired  by  trad- 
ing; Cotten  V.  Willoughby,  83  N.  C.  78,  35  Am.  Bep.  566,  holding  crop 
sown  but  not  yet  growing,  mortgageable  at  common  law ;  Groton  Mfg.  Co. 
V.  Gardiner,  11  R.  I.  628,  holding  such  mortgage  a  valid  contract  for  a 
lien ;  Wstkins  v.  Wyatt,  9  Baxt.  254,  30  Am.  Bep.  64,  and  Dupree  v.  Mc- 
Clanahan,  1  Tex.  App.  Civ.  317,  both  holding  crop  to  be  planted  subject 
of  valid  mortgage;  De  Vaughn  v.  Howell,  82  Ga.  344,  14  Am.  St.  Bep. 
164,  9  S.  E.  174,  holding  landlord  may  reserve  in  lease  title  to  future  crop 
to  secure  rent;  Hewett  v.  Williams,  48  La.  Ann.  693,  19  South.  606, 
aiguendo;  dissenting  opinion  in  Chaffe  v.  Heyner,  31  La.  Ann.  611,  620, 
majority  opinion  has  no  application ;  dissenting  opinion  in  Succession  of 
Benjamin,  39  La.  Ann.  616,  2  South.  190,  majority  holding  mortgage  not 
created;  dissenting  opinion  in  Cook  v.  Corthell,  11  R.  I.  485,  majority 
holding  mortgage  of  property  to  be  acquired  ineffectual. 

Distinguished  in  Brockenbrough  v.  Brockenbrough,  31  Gratt.  593, 
quaere  as  to  whether  trust  deed  passed  after-acquired  property;  Rees  v% 
Coates,  66  Ala.  258,  holding  verbal  mortgage  of  future  crop  doxss  not  pass 
legal  title  on  which  mortg^age  without  having  acquired  possession  can 
maintain  trover  against  third  party;  Bush  v.  Garner,  73  Ala.  167,  hold- 
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ing  mortgage  on  implanted  crop  creates  mere  equitable  lien  insufficient 
to  supi>ort  trover;  Noyes  ▼.  Jenkins,  55  Ga.  587,  holding  unplanted  crop 
not  a  subject  of  sale ;  Long  v.  Hines,  40  Kan.  223,  10  Am.  St.  Bep.  196, 
19  Pac.  797,  holding  chattel  mortgage  of  unplanted  crop  void  against 
attaching  creditors ;  Williams  v.  Briggs,  11  R.  I.  478,  22  Am.  Bep.  654, 
holding  mortgage  of  personal  property  to  be  acquired  conveys  no  title 
upon  acquisition  unless  mortgagee  then  takes  possession. 

Mortgages  of  after-acquired  personal  property.  Note,  76  Asxl  Dec 
725.  781.  732. 

Mortgage  of  after-acquired  property  and  of  property  having  only  a 
potential  existence.    Note,  46  Am.  Dec.  717. 

Mortgage  of  personal  property  to  be  acquired.  Note,  22  Am.  B^. 
664. 

Bight  of  landlord  to  reserve  title  to  or  lien  on  crops  to  be  raised  by 
his  tenant.    Note,  14  Am.  St.  Bep.  168. 

Mortgage  of  property  to  be  afterward  acquired.  Note,  109  Am.  St. 
Bep.  621. 

Validity  of  mortgage  of,  or  agreement  to  mortgage,  crops  to  be 
planted.    Note,  6  Anin.  Oas.  400. 

Sale  or  mortgage  of  future  crops.    Note,  23  L.  B.  A.  466,  466. 

Where  leased  property  is  sold  on  execution,  against  letfor,  sheriff's  deed 
oonveys  reversion  and  rent  to  purchaser. 

Approved  in  Webster  v.  Nichols,  104  111.  178,  holding  lease  covenant 
making  rent  first  lien  on  future  improvements  runs  with  the  land; 
Chandler  v.  Pittsburgh  Glass  Co.,  20  Ind.  App.  166,  50  N.  E.  400,  hold- 
ing grantee  of  leased  property  entitled  to  rents  maturing  after  convey- 
ance. 

Right  of  purchaser  of  leased  land  at  judicial  sale  with  respect  to 
rents.    Note,  Ann.  Gas.  1912B,  898. 

Person  to  whom  rent  is  payable  in  absence  of  governing  statute,  in 
case  of  sale,  mortgage  or  other  grant  of  reversion.  Note,  Ann. 
Oas.  1916D,  193,  194. 

Landlord  and  tenant — Transfer  of  reversion.  Note,  L.  B.  A. 
1915C,  204,  217. 

Legal  title  of  assignee  under  assignment  of  future  chattels  as  secur- 
ity.   Note,  10  E.  B.  C.  476. 

19  Wall.  548-660,  22  L.  Ed.  196,  THE  OONFEDEEATE  NOTE  0A8E. 

Contracts  made  in  insurrectionary  State  during  Civil  War,  though  solT- 
ahle  in  Confederate  currency,  are  valid  as  between  the  parties,  where  not 
designated  to  aid  the  insurrectionary  government. 
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Approved  in  Wilmington  etc.  B.  R.  Co.  v.  King,  91  U.  S.  4,  28  L.  Ed. 
186,  Dngger  v.  Bocock,  104  U.  S.  602,  26  L.  Ed.  848,  Effinger  v.  Kenney, 
115  U.  S.  573,  29  L.  Ed.  497,  6  Sup.  Ct.  183,  New  Orleans  Waterworks  v. 
Louisiana  Sugar  Refining  Co.,  125  U.  S.  33,  81  L.  Ed.  613,  8  Sup.  Ct. 
749,  and  Baldy  v.  Hunter,  171  U.  S.  397,  402,  48  L.  Ed.  212,  218, 18  Sup. 
Ct.  893,  895,  all  holding  guardian's  investment  of  wards'  Confederate 
currency  in  Confederate  bonds  not  illegal;  Van  Hoose  v.  Bush,  54  Ala. 
350,  Tayloe  v.  Dugger,  66  Ala.  449,  Trustees  of  Howard  College  v.  Turner, 
71  Ala.  431,  432,  holding  note  paid  during  war  in  Confederate  money 
cannot  be  sued  on ;  Berry  v.  Bellows,  30  Ark.  212,  holding  payment  made 
and  accepted  in  Confederate  money  discharged  debt. 

Distinguished  in  Lamar  v.  Micou,  112  U.  S.  476,  28  L.  Ed.  760,  5  Sup. 
Ct.  232,  holding  guardian's  investment  of  ward's  money  in  Confederate 
bonds  nnlawf  ul. 

Under  North  Carolina  scaling  act  of  1866,  ivretnimption  is  that  contracts 
made  in  insnrrectioiiary  States  during  Civil  War  were  solvable  in  Con* 
federate  cnzxency. 

Approved  in  Stewart  v.  Salamon,  94  U.  S.  435,  24  L.  Ed.  276,  holding 
purchasers  of  railroad  bonds  contemplated  payment  in  Confederate 
notes. 

Distinguished  in  Massie  ▼.  Byrd,  87  Ala.  679,  6  South.  146,  holding  in 
absence  of  understanding  to  pay  in  Confederate  money,  not  collectible  in 
legal  money. 

Where  contract  was  made  during  Civil  War,  in  insurrectionary  States, 
payable  in  "dollars,"  Confederate  notes  being  intended,  parol  evidence  is 
admissible  to  prove  value  of  said  notes  in  legal  currency  at  time  contract 
was  made. 

Approved  in  Murray  v.  Northwestern  R.  R.  Co.,  64  S.  C.  640,  42  S.  E. 
624,  holding  covenant  in  deed  to  **  establish  and  maintain  freight  and 
passenger  depot"  qiay  be  explained  by  parol ;  Smith  v.  Texas  etc.  R.  Co., 
101  Tex.  409,  108  S.  W.  820,  permitting  parol  evidence  to  explain  am- 
biguity in  description  of  property  included  in  chattel  mortgage ;  Rives  v. 
Duke,  105  U.  S.  140,  141,  26  L.  Ed.  1034,  holding  plaintiff  suing  on  con- 
tract may  recover  amount  stipulated  at  then  value  of  Confederate  com- 
pared with  legal  currency ;  Daughdrill  v.  Edwards,  59  Ala.  427,  holding 
value  of  land  sold  for  Confederate  money  is  value  in  lawful  money  at 
time  of  sale;  Miller  v.  McKinney,  5  Lea,  97,  holding  specification  of  dol- 
lars serves  only  to  measure  quantity  of  notes,  not  value,  which  may  be 
ascertained  by  proof;  United  States  v.  Fuller,  4  N.  M.  360,  5  N.  M.  87, 
20  Pac.  177,  holding  indictment  charging  embezzlement  of  dollars,  suffi- 
cient, though  not  specifying  kind;  generally  in  Auzerais  v.  Naglee,  74 
Cal.  67, 15  Pac.  373,  holding  meaning  of  ambiguous  term  explainable  by 
parol;  In  re  Curtis,  64  Conn.  514,  42  Am.  St.  Bep.  205,  30  AtL  771,  hold- 
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ing  parol  admissible  to  show  special  meaning  of  term  used  as  nnder- 
stood  by  parties. 

Distinguished  in  Mellen  v.  Ford,  28  Fed.  646,  holding  parol  evidence 
inadmissible  where  context  shows  sense  in  which  parties  used  disputed 
word. 

Admissibility  of  parol  evidence  as  to  manner  or  means  of  paying 
written  contract  not  within  statute  of  frauds,  purporting  to  be 
payable  in  money.     Note,  31  L.  B.  A.  (N.  S.)  241. 

TJnderstanding  of  contracting  parties  as  to  currency  of  payment  may 
be  shown  from  nature  of  transaction  and  attendant  circumstances  as  well 
as  from  lajiguage  used;  hence  contract  in  Confederate  States  payable  in 
"dollars"  may  be  shown  to  have  contemplated  Confederate  notes^  not  lawful 
money. 

Approved  in  Kelly  v.  Sullivan,  201  Mass.  36,  87  N.  E.  73,  ''dollars" 
means  money  in  the  form  of  lawful  currency  of  United  States ;  Taylor  v. 
Bland,  60  Tex.  31,  holding  understanding  as  to  character  of  money  in 
which  note  was  to  be  paid  may  be  shown  from  nature  of  transaction.. 

Interest  is  payable  in  same  currency  in  which  principal  is  to  be  paid. 
Approved  in  New  Orleans  v.  Jackson,  33  La.  Ann.  1042,  holding  in- 
terest on  delinquent  taxes  payable,  like  prineipal,  in  city  scrip. 

19  WaU.  560-563,  22  L.  Ed.  161,  NUNEZ  v.  DAXTTEL. 

Promise  to  pay  sum  acknowledged  due  for  services  ''as  soon  as  crop  can 
be  sold  or  money  raised  ftom  other  sources"  is  not  a  promissory  note. 

Approved  in  The  Lykres,  36  Fed.  922,  and  The  Serapis,  37  Fed.  438, 
both  holdii^  master's  bottomry  obligation  payable  on  arrival  at  port 
not  a  negotiable  instrument ;  Tell  City  Furniture  Co.  v.  Nees,  63  Ind.  249, 
to  point  that  contracts  between  individuals  to  pay  when  party  is  able  are 
valid. 

Conditions  as  to  time  of  payment  destroying  negotiability.  Note, 
42  Am.  Rep.  367. 

Negotiability  as  affected  by  uncertainty  of  maturity.  Note,  1 
L.  R.  A.  (N.  S.)  1120. 

Negotiability  of  note  or  bill  of  exchange.    Note,  4  £.  R.  0.  192. 

Where  agreement  is  to  pay  as  soon  as  crop  can  be  sold  or  money  raised 
otherwise,  payment  is  not  conditional  to  extent  of  depending  finally  on 
alternatives  mentioned,  but  must  be  made  within  reasonable  time. 

Approved  in  Pritchard  v.  McLeod,  205  Fed.  27,  123  C.  C.  A.  332, 
where  balance  of  purchase  price  on  mining  claims  is  to  be  paid  from 
proceeds  of  mine,  purchaser  must  use  due  diligence  to  work  same;  In  re 
Bacon,  196  Fed.  990,  indorsement  on  note  to  effect  that  bank  will  not 
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demand  jMtyinent  until  B  proposed  to  meet  it  must  be  construed  accord- 
ing to  intention  of  parties ;  Hood  v.  Hampton  Plains  etc.  Co.,  106  Fed. 
411,  holding  where  mining  company  suspended  work  and  employed  care* 
taker  at  four  dollars  per  day,  one-half  payable  monthly,  and  balance 
when  company  should  resume  work  or  dispose  of  property,  latter  half 
payable  in  reasonable  time;  Culver  v.  Caldwell,  137  Ala.  132,  34  South. 
16,  upholding  agreement  to  refund  sum  as  fast  as  it  can  be  spared  from 
salary,  as  not  uncertain  and  as  giving  reasonable  time  to  acquire  money 
from  ^xpected  source;  Starr  Piano  Co.  v.  Baker,  8  Ala.  App.  458,  62 
South.  662,  an  extension  of  time  of  payment  until  debtor  able  to  pay  is 
tantamount  to  extension  for  reasonable  time;  Earle  y.  Sunnyside  Land 
Co.,  150  Oal.  224,  88  Pac.  923,  stipulation  in  trust  deed  to  look  for  bal- 
ance of  payments  from  sale  of  property  is  not  binding  where  sale  is 
not  made  within  reasonable  time  as  per  agreement;  Hogan  y.  Globe 
Mutual  Bldg.  &  Loan  Assn.,  7  Cal.  Unrep.  141,  71  Pac.  707,  lumber  fur- 
nished to  be  paid  for  on  completion  of  house,  is  payable  at  once  when 
house  bums;  Rumsey  Electrical  Mfrs.  Co.  y.  Sivers,  112  Md.  654,  77 
AtL  298,  condition  that  subcontractor  was  to  be  paid  when  contractor 
paid  is  met  when  contractor  could  have  collected  judgment  obtained 
for  his  work;  Goldsberry  y.  Thomas,  178  Mo.  App.  338, 165  S.  W.  1180, 
agreement  to  wait  for  commission  until  sale  of  farm  necessitates  sale 
within  reasonable  time;  Simon  v.  Etgen,  213  N.  Y.  598, 107  N.  E.  1068, 
owner  of  property  obtaining  releases  from  creditors  on  promise  to  pay 
claims  from  sale  of  property  is  bound  to  sell  at  first  opportunity;  Stew- 
art V.  Herron,  77  Ohio  St.  149,  82  N.  E.  960,  where  no  time  for  payment 
fixed  in  sale  of  shares  of  stock,  law  implies  reasonable  time;  Yoight  y. 
Voight,  96  Neb.  473,  148  N.  W.  86,  one  who,  promising  to  pay  when  he 
sells  his  farm,  repudiates  agreement,  renders  payment  due  immediately; 
Hagerman  y.  Cowles,  14  N.  M.  424,  94  Pac.  947,  where  no  time  stipu- 
lated for  performance  of  contract,  it  must  be  performed  in  reasonable 
time;  Smead  y.  Lamphear,  87  Vt.  3,  86  Atl.  1006,  vendor  is  entitled  to 
recover  balance  due  where  purchaser  fails  to  sell  property  in  reasonable 
time,  he  haying  promised  to  pay  vendor  balance  when  he  sold;  Rioux 
y.  Ryegate  Brick  Co.,  72  Vt.  154,  47  Atl.  406,  holding  under  contract  to 
pay  for  brick  on  fifteenth  of  the  month  following  sale,  there  was  an 
obligation  to  pay  after  lapse  of  reasonable  time  in  which  to  sell,  whether 
brick  sold  or  not ;  Thisler  v.  Stephenson,  54  Wash.  608,  103  Pac.  988, 
holding  new  promise  to  pay  within  reasonable  time  removed  bar;  Noyes 
y.  Barnard,  63  Fed.  788,  11  C.  C.  A.  424,  holding  agreement  to  com- 
pensate from  proceeds  of  sale  implies  sale  within  reasonable  time ;  Crass 
y.  Scruggs,  115  Ala.  267,  22  South.  83,  holding  where  time  of  pa3rment 
specified  is  expressed  in  terms  of  contingency,  it  must  be  made  within 
reasonable  time ;  Williston  v.  Perkins,  51  Cal.  555,  holding  builder  agree- 
ing to  pay  for  work  when  vessel  is  sold  entitled  to  only  reasonable  time 
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in  which  to  sell;  Harkinson  y.  Dry  Placer  Co.,  6  Colo.  273,  holding 
agreement  to  pay  out  of  first  earnings  does  not  excuse  payment  on  fail- 
ure of  contingency;  Whiting  v.  Gray,  27  Fla.  488,  11  L.  B.  A.  627,  8 
South.  727,  holding  where  no  time  is  expressed  in  executory  contract 
for  performance  thereof,  law  implies  performance  in  reasonable  time; 
Randall  y.  Johnson,  59  Miss.  318,  42  Am.  Rep.  366,  holding  promise  to 
pay  after  vessel's  return  enforceable,  although  vessel  is  lost;  Noland  v. 
Bull,  24  Or.  484,  33  Pac.  985,  and  Haley  v.  Harvey,  1  Tex.  App.  Civ. 
618,  holding  where  happening  of  future  event  is  fixed  as  time  of  pay- 
;ment,  and  event  does  not  happen,  payment  must  be  within  reasonable 
time;  Johnston  y.  Schenck,  15  Utah,  494,  50  Pac.  923,  holding  one  can- 
not avoid  liability  on  contingent  promise  to  pay  by  putting  it  out  of 
his  power  to  perform;  Campbell  v.  Short,  35  La.  Ann.  450,  holding  where 
contract  is  silent  as  to  quantity  of  coal  to  be  delivered,  parol  evidence 
admissible. 

Distinguished  in  Rollins  v.  Denver  Club,  43  Colo.  351,  18  L.  B.  A 
(N.  8.)  733,  96  Pac.  190,  where  party  loaning  to  social  club  promised 
not  to  demand  repayment  until  club  could  pay  the  same  out  of  its  sur- 
plus revenues,  it  was  not  payable  in  reasonable  time;  Frank  v.  Butte 
&  Boulder  Min.  &  Lumber  Co.,  48  Mont.  88,  135  Pac.  905,  where  loan 
to  corporation  is  to  be  repaid  from  net  profits,  it  is  not  payable  in  rea- 
sonable time  if  there  are  no  profits;  Seattle  Automobile  Co.  v.  Stimson, 
66  Wash.  551,  552,  554,  120  Pac.  74,  75,  where  payment  was  not  to  be 
made  unless  defendant  sold  the  land  for  a  certain  figure,  payment  not 
due  until  the  condition  happens. 

Where  payment  Is  to  be  made  within  reasonable  time,  question  thereof 
is  for  court. 

Approved  in  Harkinson  v.  Dry  Placer  Co.,  6  Colo.  274,  holding  what 
is  reasonable  time  for  payment  a  question  for  court. 

Distinguished  in  Hamilton  v.  Phoenix  Ins.  Co.,  61  Fed.  390,  9  C.  C.  A. 
530,  holding  question  of  reasonable  time  one  for  jury,  where  depending 
on  special  circumstances  of  case. 

19  Wall.  563-672,  22  L.  Ed.  184,  WILLIAMS  ▼.  BAKKHEAD. 

Where  only  part  of  record  is  sent  to  Supreme  Court,  and  it  eontalni 
nothing  to  show  that  A  was  a  party  to  suit,  except  bare  title  of  cause  at 
head  of  several  orders,  in  which  names  of  A*s  partners  "et  aL*'  appeared, 
fact  that  A  was  a  party  does  not  sufficiently  appear. 

Approved  in  Woodward  v.  McConnaughey,  106  Fed.  760,  45  C.  C.  A. 
602,  holding  where  complaint  avers  that  legal  title  to  property  in  con- 
troversy is  vested  in  one  who  is  not  party  to  suit,  necessity  for  making 
him  party  is  not  dispensed  with  by  averment  that  his  interest  is  that 
of  trustee  for  defendant;  Postal  Telegraph-Cable  Co.  v.  Superior  Court, 
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22  Cal.  App.  779, 136  Pac.  542,  certiorari  cannot  be  invoked  w^ere  court 
has  exceeded  its  jurisdiction  for  want  of  proper  party  because  time 
for  appeal  has  been  allowpd  to  lapse,  where  remedy  given  by  appeal; 
MePike  v.  Wells,  54  Miss.  147,  holding  record  must  show  person  to  be 
party  to  suit. 

Distinguished  in  Boyd  v.  Roane,  49  Ark.  412,  413,  5  S.  W.  708,  hold- 
ing phrase  ^'et  alios"  must  be  construed  to  refer  to  all  defendants  who 
have  been  served. 

Where  person  will  be  directly  affected  by  decree  lie  is  an  indispensable 
party. 

Approved  in  Brown  v.  Fletcher,  231  Fed.  95,  suit  to  enforce  trust  by 
assignee  of  beneficiary  who  repudiates  assignment  must  join  beneficiary 
as  party;  Electric  Boat  Co.  v.  Lake  Torpedo  Boat  Co.,  215  Fed.  382, 
in  patent  infringement  suits  against  part  owner  of  patent,  co-owner 
must  be  joined;  Hyams  v.  Old  Dominion  Co.,  204  Fed.  685,  and  Federal 
Mining  etc.  Co.  v.  Bunker  Hill  &  S.ullivan  Min.  etc.  Co.,  187  Fed.  477, 
both  holding  cross-bill  may  be  maintained  as  ancillary  to  main  suit  be- 
tween citizens  of  same  State;  Mannington  v.  Hocking  Valley  Ry.  Co., 
183  Fed.  148,  stockholding  corporation  held  indispensable  party  in  suit 
questioning  its  right  to  hold  stock;  Adams  v.  City  of  Wobum,  174  Fed. 
194,  where  joiniAg  indispensable  party  prevents  diversity  of  citizenship, 
court  is  ousted  of  jurisdiction;  Western  Union  Tel.  Co.  v.  Pennsylvania 
R.  R.  Co.,  120  Fed.  383,  holding  telegraph  company  using  all  lines,  prop- 
erty and  franchises  of  another  under  lease  terminable  on  notice  at  will 
of  either  party  must  make  lessor  party  to  suit  to  determine  lessor's 
rights  under  contract  with  railroad  company,  though  lessee  owns  all 
stock  of  lessor;  Mackay  v.  Gabel,  117  Fed.  878,  holding  grantor  not 
indispensable  party  to  suit  by  third  person  claiming  title  to  set  aside 
deed  where  it  is  admitted  that  deed  conveyed  to  defendant  all  of  gran- 
tor's right,  title  and  interest;  Ban  v.  Columbia  etc.  Ry.  Co.,  117  Fed. 
27,  54  C.  C.  A.  407,  holding  where  plaintiff  and  another  contracted  to  do 
work,  and  by  agreement  only  interest  of  latter  was  in  net  profits  in 
suit*to  enforce  mechanic's  lien  in  Federal  court,  plaintiff  could  allege 
Bueh  agreement  and  that  citizenship  of  partner  did  not  affect  jurisdic- 
tion, as  there  were  no  net  profits;  Archuleta  v.  Archuleta,  52  Colo.  608, 
123  Pac.  823,  holders  of  stock  sought  to  be  subjected  to  payment  of  ali- 
mony must  be  made  parties  to  the  proceedings;  McLean  v.  Farmers' 
Higfaline  Canal  etc.  Co.,  44  Colo.  194,  98  Pac.  19,  in  action  to  enjoin 
irrigation  of&cers  from  diverting  waters  to  other  consumers,  other  con- 
sumers are  necessary  parties;  Landram  v.  Jordan,  25  App.  D.  C.  300, 
interest  of  owner  of  right  of  dower  being  contingent,  she  is  not  indis- 
pensable party;  Weightman  v.  Washington  Critic  Co.,  4  App.  D.  C.  154, 
objection  for  want  of  necessary  parties  made  after  appeal  will  be  over- 
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ruled  unless  strong  showing  of  .indispensability  is  made;  Nolan  v. 
Barnes,  268  HI.  523,  109  N.  E.  319,  objection  of  failure  to  join  necessary 
parties  may  be  made  on  appeal  where  point  saved  on  demurrer;  Old 
Dominion  Copper  Mining  etc.  Co.  t.  Bigelow,  '203  Mass.  219,  40  L.  R.  A. 
(N.  8.)  314,  89  N.  E.  219,  doctrine  of  res  adjudicata  can  be  set  up  only 
against  parties  joined  in  action;  Hyams  v.  Old  Dominion  Co.,  113  Me. 
340,  93  Atl.  900,  where  one  corporation  owns  majority  of  stock  of  an- 
other, suit  brought  by  stockholder  questioning  its  right  to  vote  said 
stock  must  join  latter  corporation;  Bradley  v.  Bradley,  166  N.  Y.  187, 
58  N.  E.  888,  holding  bill  to  rescind  sale  of  stock  which  alleges  that 
plaintiffs,  father  and  son,  though  owners  of  separate  shares,  yet  acted 
in  concert  respecting  them,  were  by  same  fraud  of  defendant  induced 
to  act  in  concert  in  selling  them,  does  not  show  misjoinder;  Lynch  v. 
United  States,  13  Okl.  158,  73  Pac.  1101,  where  patent  issued  to  entry- 
man  for  town-site  purposes  and  land  plat  and  lots  sold  to  many  inno- 
cent purchasers,  government  cannot  sue  to  cancel  patent  for  fraud  on 
part  of  entr3rman;  Wheeler  v.  Lack,  37  Or.  246,  61  Pac.  851,  holding 
where  purchasers  required  broker  to  give  bond  as  protection  against 
liability  for  further  commission,  surety  is  necessary  party  to  suit  for 
half  of  commissions  under  contract  with  broker;  Christian  ▼.  Atlantic 
etc.  R.  R.,  133  U.  S.  241,  38  L.  Ed.  592,  10  Sup.  Ct.  262,  holding  State 
indispensable  party  to  proceeding  to  establish  lien  on  stock  owned  by 
it;  Land  Co.  of  New  Mexico  v.  Elkins,  22  Blatchf.  204,  20  Fed.  546, 
holding  one  whose  interests  in  land  would  be  affected  by  final  decree 
necessary  party;  Harrison  etc.  Lron  Co.  v.  Council  Bluffs  Waterworks 
Co.,  25  Fed.  172,  holding  city  necessary  party  to  action  to  establish  lien 
on  mains  under  streets;  Bland  v.  Fleeman,  29  Fed.  672,  holding  all  heirs 
necessary  parties  in  suit  charging  administrator  with  fraudulently  con- 
verting estate's  assets;  Central  Trust  Co.  v.  Florida  Ry.  etc.  Co.,  43 
Fed.  758,  holding  where  railroad  is  mortgaged  to  secure  bonds  guar- 
anteed by  State,  decree  that  mortgage  does  not  cover  certain  branch  is 
invalid  where  bondholders  and  State  were  not  parties;  Chadbourn  v^ 
Coe,  45  Fed.  827  (affirmed  in  51  Fed.  481,  2  C.  C.  A.  327),  holding  bill 
against  trustee  to  subject  property  fraudulently  conveyed  to  her*  not 
sustainable  where  debtor  was  not  party;  Gray  v.  Havemeyer,  53  Fed. 
178,  3  C.  C,  A.  497,  holding  other  mechanic's  lienors  necessary  parties 
to  appeal  by  one  seeking  priority  of  lien;  Lawrence  v.  Times  Printint^ 
Co.,  90  Fed.  28,  holding  Associated  Press  necessary  party  in  suit  to  es- 
tablish right  of  purchaser  of  newspaper  to  Associated  Press  dispatches, 
under  vendee's  contract;  Allen  v.  Tritch,  5  Colo.  227,  allowing  cross-bill 
to  be  so  amended  as  to  include  necessary  party  not  made  party  to  origi- 
nal bill;  Masters  v.  Templeton,  92  Ind.  452,  holding  holder  of  lien  on 
land  proper  party  in  suit  to  foreclose  subsequent  mortgage;  State  v. 
Burke,  33  La.  Ann.  505,  holding  no  adjudication  can  be  made  in  absence 
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of  parties  whose  rights  are  to  be  tested;  Gregory  v.  Merchants'  Bank, 
171  Mass.  69,  50  N.  E.  52,  holding  one  seeking  to  establish  tmst  in  bank 
deposit  must  make  depositor  a  party;  McPike  ▼.  Wells,  54  Miss.  146, 
holding  court  will  not  proceed  where  person  beyond  jurisdiction  is 
necessary  party;  Stevens  y.  South  Ogden  Land  Co.,  14  Utah,  241,  47 
Pae.  83,  holding  conspirators  and  all  persons  affected  by  fraud  proper 
parties  to  suit  based  oh  fraudulent  conspiracy;  Randall  v.  Lower,  98  Ind. 
262,  arguendo;  dissenting  opinion  in  Wilhelm  v.  Byles,  60  Mich.  575,  29 
N.  W.  116,  majority  holding  other  creditors  not  necessary  parties  in  credi- 
tor's suit  to  enforce  execution  of  assignee's  trust ;  Railroad  Commission  v. 
Palmer  Hardware  Co.,  124  Ga.  637,  53  S.  E.  195,  arguendo. 

Distinguished  in  Watson  v.  National  Life  etc.  Co.,  162  Fed.  12,  88 
G.  C.  A.  380,  where  large  number  of  persons  separately  but  similarly 
interested  in  trust  fund,  bill  in  equity  for  accounting  may  be  maintained 
by  part  for  alL 

One  Interested  in  controversy  but  wlio  will  not  be  directly  affected  by 
decree  made  in  his  absence  is  not  an  indispensable  party,  but  should  be 
made  one  if  possible,  and  court  will  not  proceed  without  him  if  he  can  be 
reached. 

Approved  in  Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  616,  83  C.  C.  A. 
380,  all  parties  interested  in  the  litigation  should  be  made  parties 
unless  they  are  absent  or  will  oust  court  of  jurisdiction;  Daimler  Mfg. 
Co.  V.  Conklin,  145  Fed.  956,  where  bill  for  infringement  of  patent 
alleges  that  licensee  has  interest  in  patented  invention  which  may  be 
impaired  by  defendant's  infringement,  he  may  be  joined  as  complainant; 
Demarest  v.  Holdeman,  157  Ind.  474,  62  N.  E.  20,  determining  proper 
joinder  of  parties  defendants  in  suit  to  set  aside  cancellation  of  school 
warrants;  Stam  y.  Huffman,  62  W.  Va.  427,  59  S.  E.  181,  refusing  to 
reverse  for  want  of  parties  where  their  interest  in  controversy  not  made 
clear;  Hays  v.  Humphreys,  37  Fed.  284,  holding  proper  party  residing 
in  State  should  be  joined ;  Union  Mill  Co.  v.  Danberg,  81  Fed.  90,  tenant 
in  common  may  sue  in  equity  to  restrain  infringement  of  water  rights 
without  joining  ootenants;  Sioux  City  Terminal  etc.  Warehouse  Co.  v. 
Trust  Co.,  of  North  America,  82  Fed.  126,  27  C.  C.  A.  73,  holding  court 
may  permit  dismissal  as  to  unnecessary  parties  when  retention  would 
oust  jurisdiction. 

One  not  interested  in  controversy  between  immediate  litigants,  but 
hftTing  interest  in  subject  matter  which  may  be  conveniently  settled  In  the 
raity  may  be  made  a  party  or  not»  at  complainants*  option. 

Approved  in  Heckman  v.  United  States,  224  U.  S.  444,  66  L.  Bd.  8S8, 
32  Sup.  Ct.  424,  presence  of  Indian  grantors  in  action  brought  by  gov- 
ernment to  set  aside  conveyance  of  allotted  lands  not  necessary;  Con- 
tinental etc.  Bank  v.  Corey  Bros.  Const.  Co.,  208  Fed.  982,  126  C.  C.  A. 
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64,  Jackson  v.  Jackson,  175  Fed.  716,  99  C.  C.  A.  286,  Slater  Trust  Co.  ▼. 
Randolph-Macon  Coal  Co.,  166  Fed.  178,  and  Kuchler  v.  Greene,  163  Fed. 
98,  all  holding  only  indispensable  parties  determine  jurisdiction  of  court 
on  question  of  diverse  citizenship ;  Field  v.  Leiter,  16  Wyo.  43,  125  Am. 
St,  Rep.  997,  90  Pac.  388,  where  cotenant  conveys  his  interest  in  property 
to  trustee  to  pay  income  to  him  for  life  and  then  to  his  children,  children 
not  necessary  parties  to  partition  proceedings  brought  by  another  tenant 
in  common;  Goldsmith  v.  Gilliland,  10  Sawy.  618,  24  Fed.  157,  holding 
party  in  possession  may  maintain  suit  to  quiet  title  against  any  or  all 
claimants  of  undivided  interests;  Hicklin  v.  Marco,  56  Fed.  553,  6 
C.  C.  A.  10,  holding  grantees  of  purchaser  on  foreclosure  not  necessary 
parties  in  action  to  cancel  mortgage;  Columbia  Finance  Co.  v.  Ken- 
tucky Ry.  Co.,  60  Fed.  796,  9  C.  C.  A.  264,  holding  party  not  affected  by 
decree  unnecessary;  Donovan  v.  Campion,  85  Fed.  72,  29  C.  C.  A.  30, 
holding  agent  employed  to  purchase  and  convey  to  principal  neither  in- 
dispensable nor  proper  party  to  bill  against  principal  to  vacate  deed; 
Pollard  V.  Lathrop,  12  Colo.  176,  20  Pac.  254,  holding  agent  who  effected 
settlement  not  necessary  party  in  action  to  establish  trust;  Supervisors 
of  Douglass  County  v.  Walbridge,  38  Wis.  188,  holding  where  grounds 
of  action  alleged  against  several  defendants  arise  from  same  transac- 
tion, bill  not  multifarious. 

Miscellaneous.  Cited  in  Branson  v.  Oregonian  Ry.  Co.,  11  Or.  167,  2 
Pac.  90,  no  application, 

19  WaU.  572-677,  22  Js,  Ed.  162,  STEVENSON  ▼.  WTUiTAMB. 

Act  of  1867  authorises  removal  to  Federal  courts  only  where  application 
Is  made  before  final  Judgment  In  the  State  court  of  original  Jurisdiction. 

Approved  in  Katz  v.  Herschel  Mfg.  Co.,  150  Fed.  685,  action  pendii^ 
before  justice  of  peace  is  removable  to  Federal  court  on  petition  of  non- 
resident defendant  if  requisite  citizenship  and  amount  in  controversy 
exist ;  Lowe  v.  Williams,  94  U.  S.  651,  24  L.  Ed.  216,  holding  suit  pend- 
ing in  State  appellate  court  cannot  be  removed;  Ayers  v.  Watson,  113 
U.  S.  597,  28  L.  Ed.  1094,  5  Sup.  Ct.  642,  holding  mistrial  by  disagree- 
ment of  jury  does  not  take  away  right  of  removal;  Brice  v.  Somers,  1 
Flipp.  578,  Fed.  Cas.  1856,  holding  case  cannot  be  removed  after  appeal 
from  State  coxurt  of  original  jurisdiction;  McCallon  v.  Waterman,  1 
Flipp.  653,  Fed.  Cas.  8675,  remanding  case  where  removal  was  sought 
after  entry  of  default ;  Fisk  v.  Henarie,  13  Sawy.  49,  32  Fed.  425,  hold- 
ing application  may  be  made  any  time  during  pendency  for  trial,  irre- 
spective of  mistrials;  Kellogg  v.  Hughes,  3  Dill.  358,  359,  Fed.  Cas. 
7662,  holding  action  removable  after  reversal  by  appellate  court  and 
before  commencement  of  new  trial;  In  re  Frazer,  9  Fed.  Cas.  730, 
holding  application  for  removal  made  after  entry  of  decree,  too  late; 
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•Darst  y.  Peoria,  13  Fed.  564,  holding  application  after  appeal  and  affirm- 
ance and  cause  remanded  with  instmctions  too  late;  Field  v.  Williams, 
24  Fed.  514,  holding  cause  removable  after  ruling  on  demurrer ;  Sharp  v. 
Gutcher,  74  Ind.  363,  holding  removal  may  be  had  any  time  before  final 
hearing;  Du  Vivier  v.  Hopkins,  116  Mass.  129,  17  Am.  Rep'.  146,  holding 
claim  against  estate,  pending  on  appeal  from  decision  of  probate  com- 
missioners, not  removable;  Jackson  v.  Gould,  74  Me.  574,  to  point 
that  Federal  court  will  proceed  as  if  action  had  been  there  commenced. 

Removal  of  oause  from  State  to  Federal  courts.  Note,  12  Am.  Rep. 
552. 

Removal  of  action  to  Federal  court  after  final  disposition  of  cause. 
Note,  22  Am.  Rep.  80. 

Judgment  of  one  State  court  annulling  that  of  another  on  ground  that 
notes  on  whlcli  former  was  rendered  were  given  for  loan  of  Confederate 
money  presents  ^|0  .Federal  question,  and  is  not  reviewable  l»y  Supreme 
Ckmrt. 

Approved  in  Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S.  393,  86 
L.  Ed.  200,  12  Sup.  Ct.  538,  holding  jurisdiction  arises  only  when  State 
court  has  given  effect  to  statute  impairing  obligation  of  prior  contract ; 
New  Orleans  Waterworks  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S. 
34,  35,  81  L.  Ed.  618,  8  Sup.  Ct.  750,  and  Kreiger  v.  Shelby  R.  R.,  125 
U.  S.  46,  81  L.  Ed.  678,  8  Sup.  Ct.  756,  both  holding  error  does  not  lie 
to  highest  State  court  on  ground  that  contract  obligation  has  been 
impaired  unless  decision  involves  construction  of  some  law. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L»  R.  A. 
47. 

19  WftU.  577-681,  22  L.  Ed.  208,  OSBORNE  V.  UNITED  STATES. 

Object  of  section  8,  Act  of  1868,  respecting  distillers'  bonds,  being  to 
protect  the  government,  not  sureties,  it  did  not  make  the  United  States  a 
guarantor  to  sureties  that  distillery  property  was  free  from  encumbrances. 
Approved  in  United  States  v.  Sisk,  176  Fed.  888,  100  C.  C.  A.  355, 
negligence  of  revenue  officer  losing  spirits  seized  is  no  defense  to  surety 
on  distiller's  bond  for  failure  to  pay  taxes  thereon ;  Hogne  v.  State,  28 
Ind.  App.  287,  62  N.  E.  657,  holding  laches  of  school  board  in  re-electing 
treasurer  of  board  when  he  is  defaulter  does  not  relieve  sureties  on  bond 
for  second  term  from  liability;  State  v.  United  States  Fidelity  etc.  Co., 
236  Mo.  369, 139  S.  W.  168,  sureties  on  defaulting  State  treasurer's  bond 
not  relieved  from  liability  by  negligence  of  other  State  officers  respecting 
reports  as  to  condition  of  his  office ;  Hart  v.  United  States,  95  U.  S.  318, 
24  L.  Ed.  480,  following  rule ;  United  States  v.  De  Visser,  10  Fed.  648, 
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holding  statutes  designed  only  to  aid  government  offioeis  in  performing 
duties  form  no  part  of  sureties'  contract. 

What  matter  existing  at  or  prior  to  entering  into  a  contract  of 
surety^  or  gnaranty  will  discharge  the  surety  or  guarantor.  Note, 
68  Am.  St.  Rep.  837. 

•  ■« 

19  WaU.  581-684,  22  L.  Ed.  201,  ^EETE  y.  MORGAN. 

Power  to  establlflli  quarantine  laws  rests  with  States. 
Approved  in  Norfolk  etc.   Ry.  Co.  v.  Commonwealth,  93  Va.  757, 
67  Am.  St.  Rep.  882,  84  L.  R.  A.  108,  24  S.  E.  839,  upholding  law  pro- 
hibiting running  trains  on  Sunday. 

States  have  no  power  to  levy  tonnage  duties  for  defrayment  of  quaran- 
ttne  expenses  on  vessels  entering  their  port. 

Approved  in  Way  v.  New  Jersey  Steamboat  Co.,  133  Fed.  192,  Laws 
N.  Y.  1897,  p.  701,  §  63,  imposing  tax  on  vessels  entering  harbor,  com- 
puted on  tonnage  of  vessel,  is  void ;  New  Orleans  etc.  R,  Co.  v.  Town  of 
^  Vidalia,  117  La.  574,  42  South.  143,  holding  ordinances  of  city  extending 
its  boundaries  reasonable;  Cannon  v.  New  Orleans,  20  Wall.  581,  22 
L.  Ed.  420,  holding  tonnage  tax  on  steamboats  as  compensation  for  use 
of  wharf  unconstitutional;  Inman  S.  S.  Co.  v.  Tinker,  94  U.  S.  245, 
24  L.  Ed.  122,  holding  tonnage  tax  on  ships  entering  New  York  void; 
Western  Union  Tel.  Co.  v.  Texas,  105  U.  S.  465,  26  L.  Ed.  1068,  holding 
specific  tax  on  messages  transmitted  beyond  State  unconstitutional; 
Booth  V.  Lloyd,  33  Fed.  598,  holding  Maryland  statute,  exacting  tonnage 
duty  on  oyster  boats,  unconstitutional;  Ferrari  v.  Board  of  Health,  24 
Fla.  413,  5  South.  4,  holding  quarantine  charge  based  on  tonnage  in- 
valid; Harbor  Commrs.  v.  Pashley,  19  S.  C.  321,  323,  holding  harbor 
charge  graduated  according  to  vessel's  length  and  not  for  services  in- 
valid. 

Distinguished  in  City  of  St.  Louis  v.  Eagle  Packet. Co.,  214  Mo.  654, 
114  S.  W.  26,  wharfage  tax  imposed  by  municipality  held  valid;  Keokuk 
Packet  Co.  v.  Keokuk,  95  U.  S.  86,  24  L.  Ed.  380,  upholding  city  wharf- 
age charge  proportioned  to  tonnage;  Wheeling  etc.  Transp.  Co.  v. 
Wheeling,  99  U.  S.  284,  25  L.  Ed.  415^  holding  steamboats  may  be  taxed 
as  personal  property  by  city  where  owner  resides;  Howe  Machine  Co. 
V.  Gage,  100  U.  S.  678,  25  L.  Ed.  755,  upholding  tax  on  all  sewing- 
machine  peddlers  without  regard  to  place  of  manufacture;  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  376,  27  L.  Ed.  423,  2  Sup.  Ct.  266, 
upholding  license  fee  on  ferry-boats  landing  in  State,  irrespective  of 
tonnage;  Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107  U.  S.  698, 
27  L.  Ed.  587,  2  Sup.  Ct.  737,  upholding  wharfage  fee  based  on  tonnage; 
Morgan  v.  Louisiana,  118  U.  S.  462,  463,  80  L.  Ed.  241,  6  Sup.  Ct.  1118 
(affirming  36  La.  Ann.  669,  671),  upholding  provision  for  payment  of 
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fixed  fee  for  examination  by  all  vessels  passing  quarantine;  Keoknk  v. 
Keokuk  etc.  Packet  Co.,  45  Iowa,  208,  upholding  fee  for  use  of  wharf 
graduated  by  vessel's  tonnage. 

Constitutionality  of  State  regulation  of  interstate  commerce.    Note, 
27  Am.  St.  B^.  557. 

Quarantine  and  health  laws  and  r^n^lations.    Note,  47  Am.  St.  Rep. 
549. 

Quarantine  r^ulations.    Note,  26  L.  B.  A.  488. 

Corporate  taxation  and  commerce  clause.    Note,  60  L.  B.  A.  695. 

19  WaU.  584-590,  22  L.  Ed.  173,  DUBUQUE  ETC.  B.  B.  GO.  V.  BICHMOND. 

Contracts  valid  wlien  made  continue  valid  and  enforceable  so  long  as 
peace  lasts  between  governments  of  contracting  parties,  notwithstanding 
changes  in  conditions  which  led  to  their  creation. 

Approved  in  Mottley  v.  Louisville  etc.  R.  Co.,  150  Fed.  412,  upholding 
contract  made  prior  to  passage  of  34  Stat.  584,  by  which,  in  considera- 
tion of  release  of  damages,  carrier  contracted  to  issue  passes  to  com- 
plainants for  life;  Wiggins  Ferry  Co.  v.  Chicago  etc.  R.  R.  Co.,  128 
Mo.  246,  27  S.  W.  571,  arguendo. 

Commerce  power  was  vested  in  Congress  in  order  to  secure  fteedom  in 
commercial  intercourse  against  discriminating  State  legislation.  It  is  not 
to  be*  so  exercised  as  to  interfere  with  private  contracts*  not  designed, 
when  made,  to  create  such  intercourse;  hence,  railroad's  agreement  that  a 
certain  elevator  company  should  handle  its  grain  at  a  certain  point  is  not 
terminated  by  the  building  of  a  bridge  rendering  elevating  of  the  arain 
unnecessary,  nor  Is  the  enforcement  of  the  agreement  an  interference  with 
the  commerce  power. 

Approved  in  Davis  v.  Cleveland  etc.  By.  Co.,  217  U.  S.  178,  18  Ann. 
Oas.  907,  27  L.  B.  A.  (N.  S.)  823,  54  L.  Ed.  720,  30  Sup.  Ct.  463,  neither 
enactment  of  §  5258,  Rev.  Stats.,  nor  of  Interstate  Commerce  Act 
abridged  attachment  laws  of  State;  Howard  v.  Illinois  Central  R.  Co., 
148  Fed.  999,  holding  void  Employers'  Liability  Act  of  1906;  Davis  v. 
Cleveland  etc.  Ry.  Co.,  146  Fed.  409,  cars  delivered  to  another  railroad 
loaded  with  freight  to  be  transported  to  other  states  and  returned 
loaded  or  empty  to  owner  in  State  where  received  are  not  attachable 
under  laws  of  State  into  which  they  are  carried  by  other  company; 
Grand  Trunk  etc.  Ry.  Co.  v.  Chicago  etc.  R.  Co.,  141  Fed.  802,  holding 
contract  by  lessee  railroad  to  run  its  trains  and  use  terminal  facilities 
of  lessor  during  term  of  lease  does  not  bind  lessee  to  use  tracks  and 
facilities  during  term;  Southern  Express  Co.  v.  State,  188  Ala.  477,  66 
South.  123,  Webb  bill,  regulating  transportation  of  intoxicating  liquors, 
upheld  as  a  valid  exercise  of  power  to  regelate  interstate  commerce; 
vin— 28 
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State  Y.  Associated  Press,  169  Mo.  464,  60  S.  W.  104;  holding  business 
of  news  gathering  not  a  monopoly;  Wall  ▼.  Norfolk  etc.  R.  R.  Co.,  62 
W.  Va.  496,  94  Am.  St  Bep.  967,  44  S.  E.  298,  holding  railroad  ear  loaded 
with  freight  from  another  State  into  this  State  and  to  be  returned 
loaded  to  former  State  in  transaction  of  interstate  commerce  cannot  be 
attached  in  this  State;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  484, 
31  L.  Ed.  706,  8  Sup.  Ct.  698,  holding  will  of  Congress  is  that  trans- 
portation of  commodities  between  States  shall  be  free,  except  as  re- 
stricted by  Congress;  Illinois  Central  R.  R.  Co.  ▼.  Illinois,  163  U.  S. 
154,  41  L.  Ed.  Ill,  16  Sup.  Ct.  1101,  holding  State  cannot  impair  use- 
fulness of  facilities  for  interstate  traffic  by  requiring  stoppage  at  cer- 
tain places;  Kentucky  Bridge  Co.  v.  Louisville  etc.  R.  R.  Co.,  37  Fed. 
629,  633,  2  L.  R.  A.  324,  326,  holding  section  6258,  Revised  Statutes,  im- 
poses no  duty  to  make  through  rates  with  one  connecting  line,  because 
it  has  with  others;  United  States  v.  Addyston  Pipe  Co.,  78  Fed.  717, 
holding  anti-trust  act  of  1890  does  not  affect  contracts  restraining  trade 
not  interfering  with  interstate  commerce;  Richmond  ▼.  Dubuque  etc. 
R.  R.  Co.,  40  Iowa,  276,  similar  suit  on  same  contract;  State  v.  Balti- 
more etc.  R.  R.  Co.,  24  W.  Va.  796,  798,  49  Am.  Rep.  299,  800,  uphold- 
ing State  Sunday  law;  Atlantic  Express  Co.  v.  Richmond  etc.  R.  R.  Co., 
Ill  N.  C.  472,  82  Am.  St.  Bep.  806f,  18  L.  R.  A.  396, 16  S.  E.  393,  Higgins 
V.  Rinker,  47  Tex.  390,  and  State  of  Arkansas  v.  Kansas  etc.  Coal  Co., 
96  Fed.  366,  all  arguendo. 

Distinguished  in  Addyston  Pipe  Co.  v.  United  States,  175  U.  S.  227, 
233,  44  L.  Ed.  142,  144,  20  Sup.  Ct.  96,  holding  Congress  may  enact  laws 
declaring  void  contracts  calculated  to  regulate  interstate  commerce. 

19  Wall.  591-594,  22  L.  Ed.  210,  UNITED  STATES  y.  COOK. 

Bight  of  Indians  in  public  land  reserved  for  their  use  is  that  of  occu- 
pancy alone,  fee  remaining  in  United  States. 

Approved  in  Pine  River  Logging  &  Improvement  Co.  v.  United  States, 
186  U.  S.  284,  46  L.  Ed.  1167,  22  Sup.  Ct.  922,  following  rule;  Lone  Wolf 
V.  Hitchcock,  187  U.  S.  565,  47  L.  Ed.  306,  23  Sup.  Ct.  221,  upholding 
31  Stat.  677,  c.  813,  providing  for  allotments  to  Indians  in  severalty  out 
of  lands  held  in  common  within  Comanche  reservation  and  purporting 
to  givc^  adequate  consideration  for  surplus  lands  not  allotted;  Minnesota 
V.  Hitchcock,  185  U.  S.  398,  46  L.  Ed.  967,  22  Sup.  Ct.  660,  holding 
Minnesota  has  no  interest  in  land  ceded  hy  Chippewas  under  agreement 
made  in  conformity  with  25  Stat.  642,  c.  24;  Jones  v.  Meehan,  176  U.  S. 
8,  44  L.  Ed.  63,  20  Sup.  Ct.  4,  holding  reservation  of  lands  for  Chief 
Moose  Dung  in  Chippewa  treaty  gave  him  alienable  title  in  fee;  Ex 
parte  Van  Moore,  221  Fed.  968,  denying  right  of  State  court  to  punish 
crime  committed  by  Indians  against  each  other  on  reservation;  United 
States  V.  Kenipf,  171  Fed.  1023,  upholding  jurisdiction  of  United  States 


435  UNITED  STATES  v.  COOK.        19  Wall.  591-594 

to  bring  aetion  for  trespass  for  cutting  timber  on  Indian  lands;  United 
States  Y.  Aahton^  170  Fed.  517^  Indian  rights  to  land  in  Oregon  relin- 
qnished  to  State  under  Or^on  donation  act  of  September  27,  1850; 
United  States  y.  Moore,  161  Fed.  515,  88  C.  C.  A.  455,  upholding  right 
of  goTemment  to  bring  ejectment  against  third  person  who  had  ousted 
Indian  from  land;  Parr  v.  United  States,  153  Fed.  466,  upholding  right 
of  curtesy  in  Indian  lands;  Winters  v.  United  States,  143  Fed.  748, 
grantees  of  public  lands  outside  Ft.  Belknap  Indian  reservation  could 
acquire  no  exclusive  right  to  waters  of  Milk  River  for  irrigation  under 
desert  land  act;  United  States  v.  Gardner,  133  Fed.  288,  66  C.  C.  A. 
653,  lands  allotted  to  Indians  in  severalty  subject  to  conditions  of  gen- 
eral allotment  act  of  1887  remain  property  of  United  States  during 
trust  period  and  it  may  sue  for  timber  wrongfully  cut ;  United  States  v. 
Oregon  Cent.  etc.  Road  Co.,  103  Fed.  556,  holding  under  13  Stat.  335, 
granting  lands  to  aid  in  construction  of  wagon  road,  grantees  did  not 
get  title  to  lands  within  Klamath  reservation  as  against  Indians  in 
actual  oeciipancy;  United  States  v.  Burrill,  107  Me.  384,  Ann.  Gas. 
1912D,  612,  78  Atl.  569,  denying  right  of  adverse  possession  and  '^  better- 
ments" against  United  States;  Seneca  Nation  of  Indians  v.  Appleby, 
196  N.  T.  323,  89  N.  £.  837,  Indians  cannot  sue  to  determine  claim  to 
land  based  on  right  of  pre-emption;  Leavenworth  etc.  R.  R.  Co.  v. 
United  States,  92  U.  S.  742,  755,  23  L.  Ed.  638,  643,  holding  grant  of 
land  to  aid  in  building  railroad  cannot  embrace  land  reserved  for 
Indians;  Beecher  v.  Wetherby,  95  U.  S.  525,  24  L.  Ed.  441,  holding  fee 
of  United  States  in  Indian  reservations  in  Wisconsin  passed  to  State  on 
admission;  Goodfellow  v.  Muckey,  16  McCrary,  244,  Fed.  Cas.  5537, 
holding  Indians  had  not  sufficient  title  to  pass  conveyance;  Shepard  v. 
Northwestern  Ldfe  Ins.  Co.,  40  Fed.  350,  holding,  on  extinction  of  Indian 
right  of  occupancy,  land  passed  under  grant  covering  same;  Muse  v. 
Arlington  Hotel  Co.,  68  Fed.  646,  holding  Indian  right  of  occupancy 
sacred  until  extinguished  by  cession  to  government;  United  States  v. 
Alaska  Packers'  Assn.,  79  Fed.  156,  holding  government,  as  original 
proprietor,  may  dispose  of  lands  within  reservation  without  Indian's 
consent;  California  etc.  Land  Co.  v.  Worden,  85  Fed.  96,  holding  Indians 
may  use  right  of  use  and  occupancy  at  their  discretion;  United  States 
▼.  Four  Bottles  Sour-Mash  Whiskey,  90  Fed.  723,  holding  Indian  right 
of  occupancy  extinguishable  at  any  time  by  Congress;  Snell  v.  Dubuque 
etc.  Ry.  Co.,  78  Iowa,  94,  42  N.  W.  590,  holding  swamp-land  grant  of 
1850  vested  title  to  fee  in  State  subject  to  Indian  right  of  occupancy; 
Veale  V.  Maynes,  32  Kan.  24,  28,  holding  patent  passed  title,  notwith- 
standing prior  allotment  to  Indian;  Roberts  v.  Missouri  etc.  R.  R.  Co., 
43  Kan.  106,  22  Pac.  1007,  holding  government  may  dispose  of  fee  in 
lands  reserved  for  Indians;  Howard  v.  Moot,  64  N.  Y.  271,  holding 
Indians  have  no  power  to  convey  soil  of  reservation. 
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Distinguished  in  Francis  v.  Francis,  203  U.  S.  238,  51  L.  EcL  166»  27 
Sup.  Ct.  129,  title  to  land  conveyed  to  Jndian  in  fee  and  which  Indian 
has  power  to  alienate  may  be  acquired  by  prescription;  Caldwell  ▼.  Rob- 
inson, 69  Fed.  666,  holding  whites  may  settle  on  lands  in  Indian  country 
outside  of  reservations ;  Jones  v.  Meehan,  176  U.  S.  8,  44  L.  Ed.  58,  20 
Sup.  Ct.  1,  holding  effect  of  Chipi)ewa  treaty  of  1863  was  to  vest  alien- 
able fee  to  chief. 

Indiana  occupying  public  land  reserved  for  their  use  may  cut  sucli  tim- 
ber as  is  necessary  for  Improvement  of  the  land,  and  sell  timber  so  cut. 

Approved  in  Ghost  v.  United  States,  168  Fed.  847,  94  C.  C.  A.  253, 
holding  occupant  of  public  mineral  lands  entitled  to  coal  produced  in 
course  of  development  before  he  secures  title;  Teller  v.  United  States, 
113  Fed.  283,  51  C.  C.  A.  230,  holding  occupant  of  mineral  claim  who 
has  applied  for  patent  cannot  cut  timber  for  purpose  of  export  prior 
to  payment  of  price  and  receipt  of  certificate;  King-Ryder  Lumber  Co. 
V.  Scott,  73  Ark.  332,  84  S.  W.  488,  sale  of  timber  by  homesteader  before 
receipt  of  final  certificate,  to  carry  out  in  good  faith  the  acquisition  of 
homestead,  is  not  void,  though  profit  results  from  sale;  Shiver  v.  United 
States,  159  U.  S.  498,  40  L.  Ed.  283, 16  Sup.  Ct.  57,  and  Stone  v.  United 
States,  167  U.  S.  194,  42  L.  Ed.  133, 17  Sup.  Ct.  784,  holding  homestead 
locator  may  cut  timber  necessary'  to  clear  land  prior  to  patent;  United 
States  V.  Murphy,  32  Fed.  379,  holding  one  holding  under  homestead 
entry  may  cut  timber  only  for  purposes  of  clearing. 

Distinguished  in  Richard  v.  Perrodin,  116  La.  447,  40  South.  791,  one 
not  inhabitant  of  Bellevue  cannot  cut  timber  on  swamp-lands. 

Title  by  accession  to  crops,  fruit  and  timber,  wrongfully  severed. 
Note,  32  L.  R.  A.  434. 

Indians  occupying  public  land  reserved  for  their  use  have  no  right  to 
cnt  timber  thereon  for  purposes  of  sale. 

Approved  in  Pine  River  Logging  &  Improvement  Co.  v.  United  States, 
186  U.  S.  290,  46  L.  Ed.  1170,  22  Sup.  Ct.  924,  holding  approval  of 
Indian  agent  of  construction  of  contract  with  Indians,  to  remove  desig- 
nated quantity  of  dead  timber,  as  giving  right  to  remove  all  dead  tim- 
ber on  reservation  will  not  be  upheld;  Labadie  v.  United  States,  6  Okl. 
422,  51  Pac.  673,  Indian  cutting  timber  on  Osage  reservation  for  specu- 
lative purposes  may  be  prosecuted  under  25  Stat.  166;  Shiver  v.  United 
States,  159  U.  S.  498,  40  L.  Ed.  233,  16  Sup.  Ct.  57,  in  case  of  home- 
stead locator,  after  entry,  but  before  patent;  United  States  v.  Pine 
River  Logging  etc.  Co.,  89  Fed.  912,  32  C.  C.  A.  406,  denying  right  of 
Indians  to  dispose  of  timber  on  reservations;  generally  in  Larsen  v. 
Or^on  etc.  Nav.  Co.,  19  Or.  247,  23  Pac.  977;  dissenting  opinion  in 
United  States  v.  Loughrey,  172  U.  S.  223,  43  L.  Ed.  426,  19  Sup.  Ct.  160, 
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majority  holding  no  action  lay  for  timber  cut  on  land  conditionally 
granted  State  to  aid  railroad. 

Distinguished  in  United  States  v.  Paine  Lumber  Co.,  206  U.  S.  472, 
61  L.  Ed.  1142,  27  Sup.  Ct.  697,  permitting  Indians  to  cut  timber  for 
sale;  United  States  v.  Torrey  Cedar  Co.,  154  Fed.  264,  Indians  not  liable 
for  waste  for  cutting  and  selling  timber  under  the  Stockbridge  and 
Munsee  treaty  of  1856;  Sullivan  v.  Schultz,  22  Mont.  544,  57  Pac.  280, 
holding,  under  Revised  Statutes,  §  2319,  stone  may  be  removed  from 
public  land. 

Bights  of  Indians  in  lands  of  their  reservations  are  those  of  life  tenants 
npon  lands  of  remainderman. 

Approved  in  Shiver  v.  United  States,  159  U.  S.  498,  40  L.  Ed.  283,  16 
Sup.  Ct.  67,  in  case  of  homestead  locator  between  time  of  entry  and 
patent. 

Every  pmchaaer  of  timber  from  Indians  is  charged  with  notice  of  pre- 
■mnptlon  against  their  right  to  cut  and  sell  timber  ftom  public  lands. 

Approved  in  United  States  v.  Denver  etc.  B.  R.  Co.,  191  U.  S.  91,  48 
L.  Ed.  109,  24  Sup.  Ct.  33,  holding  in  action  by  government  against  rail- 
road for  conversion  of  logs  cut  on  public  lands,  defendant  has  burden 
of  proving  logs  cut  under  statute  permitting  it  to  out  such  logB  for  con- 
struction purposes;  Missouri  etc.  Ry.  Co.  v.  Starr,  22  Tex.  Civ.  App. 
356,  55  S.  W.  395,  holding  where  railroad  ties  are  wrongfully  cut  and 
sold  to  innocent  railroad  company,  owner  of  land  may  recover  value  as 
ties ;  dissenting  opinion  in  United  States  v.  Price  Trading  Co.,  109  Fed. 
249,  48  C.  C.  A.  331,  majority  holding  where  timber  has  been  unlaw- 
fully cut  on  public  lands,  and  while  in  hands  of  purchaser  has  been 
claimed  by  government,  latter 's  title  not  divested  by  sale  by  purchaser 
to  railroad  for  use  in  construction  of  road,  though  railroad  could  have 
cut  it  for  that  purpose;  dissenting  opinion  in  Stubbs  v.  United  States, 
104  Fed.  992,  44  C.  C.  A.  292,  majority  holding  instruction  erroneous 
in  prosecution  for  unlawfully  cutting  timber  on  nonmineral  lands  in 
Colorado;  Northern  Pacific  R.  R.  Co.  v.  Lewis,  162  U.  S.  376,  40  L.  Ed. 
1006,  16  Sup.  Ct.  834,  and  United  States  v.  Gumm,  2  N.  M.  611,  58  Pac. 
402,  holding  presumption  ia  that  timber  cut  from  public  lands  was 
illegally  cut. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  877,  888,  910. 

United  States  may  maintain  action  for  cutting  and  removing  timber 
ftom  public  lands. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  6,  63  C.  C.  A.  651,  patentee 
under  homestead  laws  may  recover  value  of  timber  wrongfully  cut  from 
land  between  initiation  of  claim  and  issuance  of  patent;  Shiver  v. 
United  States,  159  U.  S.  498,  40  L.  Ed.  238,  16  Sup.  Ct.  57,  criminal 
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action  for  removal  ot  timber  by  homestead  locator;  Stone  v.  United 
States,  167  U.  S.  194,  42  L.  Ed.  183»  17  Sup.  Ct.  784  (affirming  64  Fed. 
676,  12  C.  C.  A.  451),  holding  unlawful  cutter  of  timber  in  one  district 
may  be  tried  in  another  if  found  there;  United  States  v.  Steenerson,  50 
Fed.  505,  1  C.  C.  A.  552,  holding,  where  ownership  of  timber  depends 
on  that  of  land,  title  thereto  may  be  determined  in  replevin;  dissenting 
opinion  in  United  States  v.  Loughrey,  172  U.  S.  224,  231,  48  L.  Ed.  426, 
429,  19  Sup.  Ct.  160,  162,  majority  holding  no  action  lay  for  timber  cut 
from  land  conditionally  granted  State  to  aid  railroads. 

Distinguished  in  United  States  v.  Loughrey,  172  U.  S.  214,  43  L.  Ed. 
423,  19  Sup.  Ct.  156,  holding  United  States  could  not  maintain  actioki 
for  timber  cut  from  land  conditionally  granted  State  to  aid  railroads; 
United  States  v.  Freyberg,  32  Fed.  196,  holding  right  of  action  for  tim- 
ber cut  by  homestead  settler  determined  on  purchase  of  land  by  settler. 

Sight  of  United  States  to  maintain  civil  action.    Note,  Ann.  Gaa. 
1912D,  516. 

19  Waa  595-597,  22  L.  Ed.  202,  XmiTEI>  STATES  v.  INNEBABIT7. 

One  filing  petition  for  confirmation  under  act  of  June  22,  1860,  provid- 
ing for  adjustment  of  land  claims  in  Florida,  etc.,  cannot,  upon  discovery 
tliat  another  tlian  himself  has  right  to  land,  substitute  that  other  as  dalm- 
ant,  after  time  for  latter  to  file  claim  has  elapsed. 

Approved  in  United  States  v.  Watkins,  97  U.  .S.  223,  84  L.  Ed.  954, 
conferring  title  of  rightful  claimant  of  same  land. 

19  WalL  598-605,  22  L.  Ed.  177,  UNITED  STATES  V.  JOKAfl. 
Not  cited. 

19  Wall.  606-611,  22  L.  Ed.  187,  HOLLADAT  v.  DAILY. 

General  power  of  attorney  to  sell  and  convey,  signed  by  husband  and 
wife,  authorizes  deed  executed  in  name  of  husband  alone. 

Approved  in  Henry  v.  Lane,  128  Fed.  251,  62  C.  C.  A.  625,-  holding 
under  power  of  attorney  given  by  land  owner  to  agent  to  sell  land 
on  condition  that  thirty  thousand  dollars  of  purchase  price,  be  covered 
by  three  notes-  of  purchaser,  secured  by  vendor's  lien  and  tmst  deed, 
and  maturing  in  one,  two  and  three  years,  agent  could  not  give  option  of 
paying  either  or  all  of  such  notes  at  any  time;  Williams  v.  Paine,  7 
App.  D.  C.  139,  upholding  power  of  attorney  to  sell  and  convey  land  of 
a  married  woman,  executed  and  acknowledged  by  husband  and  wife; 
Waples-Platter  Grocer  Co.  v.  Kinkaid,  86  Kan.  171,  119  Pac.  538,  up- 
holding right  of  attorney  in  fact  under  power  to  settle  claims  to  execute 
note  in  settlement  of  unpaid  balance;  American  Bonding  Co.  v.  Ensey, 
105  Md.  222,  11  Ann.  Gas.  883,  65  Atl.  925,  letter  construed  as  giving  at- 
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torney  authority  to  obtain  bond  to  indemnify  marshal  and  to  protect 
surety  from  liability  in  seizure  under  banknUptcy  proceedings;  Eil- 
Patrick  v.  Wiley,  197  Mo.  169,  95  S.  W.  224,  holding  contract  for  sale. 
of  lands  entered  into  by  broker  conformed  power ;  Security  Sav.  Bank  v. 
Smith,  38  Or.  74,  84  Am.  St.  Rep.  767,  62  Pae.  795,  holding  married 
woman's  power  of  attorney  to  exercise  supervision  over  lands,  and  to 
sell  any  part  of  any  estate,  right  or  interest  therein,  and  to  mortgage 
any  part  of  lands  or  interest  therein,  does  not  empower  agent  by  joinder 
with  husband  in  mortgage  of  his  lands,  to  bar  wife's  right  of  dower 
therein ;  Williams  v.  Paine,  169  U.  S.  68,  42  L.  Ed.  664,  18  Sup.  Ct.  284, 
holding  power  of  attorney  executed  by  married  woman  not  revoked 
by  Civil  War;  Knight  v.  Lawrence,  19  Colo.  434,  36  Pac.  245,  holding 
deed  of  married  woman  may  be  read  in  evidence,  although  not  acknowl- 
edged in  conformity  with  statute;  Owers  v.  Olathe  Silver  Min.  Co.,  6 
Colo.  App.  11,  39  Pac.  983,  holding  validity  of  record  not  dependent 
ujwn  acknowledgment  of  deed. 

Distinguished  in  Wambole  v.  Foote,  2  Dak.  18,  2  N.  W.  242,  holding 
private  examination  of  married  woman,  upon  acknowledging  deed,  a 
personal  matter;  State  v.  Clay,  100  Mo.  581, 13  S.  W.  829,  denying  right 
of  married  woman  to  execute  letter  of  attorney  at  common  law ;  Gilbert 
V.  How,  45  Minn.  123,  22  Am.  St.  Bep.  726,  47  N.  W.  644,  holding  con- 
veyance of  separate  tract  of  one  party  not  authorized  by  power  executed 
jointly  to  sell  land  of  signers;  Clark  v.  Mumford,  62  Tex.  534,  holding 
married  woman  cannot  execute  power  of  attorney  to  convey  interest  in 
property. 

Power  of  attorney  given  by  two  or  more,  construction  of.    Note, 
22  Am.  St.  Bep.  726. 

Implied  jwwers  under  jwwer  of  attorney  to  transact  business.    Note, 
4  L.  B.  A.  (N.  S.)  844. 

Release  of  inchoate  right  of  dower  by  attorney  under  power  by 
married  woman.    Note,  16  L.  B.  A.  209. 

19  WalL  611-^18,  22  L.  Ed.  208,  WASHINaTOK  ETC.  STEAM  PACKET 
00.  ▼.  SIOKI^S. 

Meamire  of  damages  in  actions  at  law  for  Infringement  is  establUhed 
rate  for  license  to  use  invention. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  235 
U.  S.  649,  59  L.  Ed.  404,  35  Sup.  Ct.  221,  sustaining  judgment  upon 
ground  that  there  was  no  adequate  basis  for  assessment  of  damages  upon 
ground  of  lost  sales;  Consolidated  Rubber  Tire  Co.  v.  Diamond  Rubber 
Co.,  232  Fed.  476,  and  American  Sulphite  Pulp  Co.  v.  De  Grasse  Paper 
Co.,  193  Fed.  655,  113  C.  C.  A.  521,  both  upholding  judgment  for  daiu- 
ages  based  upon  lowest  rate  of  license  fee  charged  and  collected  until 
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time  of  infringement,  when  license  fees  varied;  Fox  v.  Knickeri}ocker 
Eng.  Cq.,  158  Fed.  427,  license  fee  established,  charged  and  received  by 
licensee  is  proper  basis  for  computation  of  damages  and  profits  from 
infringer;  Bnrdell  v.  Denig,  92  U.  S.  720,  23  L.  Ed,  766,  holding  profits 
which  plaintiff  might  have  made  not  proper  measure  in  action  at  law; 
Root  V.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  198,  199,  214,  26  L.  Ed,  978, 
984,  holding  action  for  accounting  for  profits  of  infringer  properly  dis-' 
missed  where  legal  remedy  eicisted;  Emigh  v.  Baltimore  &  0.  R.  R.  Co., 
4  Hughes,  277,  6  Fed.  289,  applying  legal  measure  in  equity;  Vaughan 
V.  Central  Pacific  R.  R.  Co.,  4  Sawy.  282,  Fed.  Cas.  16,897,  dismissing 
bill  in  equity  for  accounting  where  value  of  license  fee  was  adequate 
measure  of  damages;  Covert  v.  Sargent,  42  Fed.  298,  holding  Revised 
Statutes,  §  4921,  allowing  recovery  of  treble  damages  in  lawsuits  for 
infringements  does  not  apply  to  profits,  same  not  being  recoverable  at 
law;  Head  v.  Porter,  70  Fed.  500,  arguendo. 

Distinguished  in  Brown  v.  Lanyon,  148  Fed.  839,  action  at  law  can- 
not be  maintained  for  sole  purpose  of  recovering  profits  which  infringer 
of  patent  has  made. 

Qualified  in  Birdsall  ▼.  CooUdge,  93  U.  S.  70,  23  L.  Ed.  805,  holding 
rule  not  applicable  where  use  was  limited  and  for  brief  period;  Rude  v. 
Westcott,  130  U.  S.  165,  82  L.  Ed.  894,  9  Sup.  €t.  468,  holding  sales  of 
licenses  must  be  common  in  order  to  make  their  price  proper  measure  of 
damages ;  Westcott  v.  Rude,  19  Fed.  833,  holding  proof  of  single  license 
insufficient  to  establish  market  price;  Wooster  v.  Thornton,  26  Fed.  276, 
holding  license  fee  established  after  infringement  not  necessarily  proper 
measujre;  Hunt  Bros.  Fruit  Packing  Co.  v.  Cassidy,  53  Fed.  262,  3 
C.  C.  A.  525,  holding  established  license  fee  only  a  means  of  estimating 
market  valuc^  of  invention. 

Distinguished  in  Tilghman  v.  Proctor,  125  U.  S.  144,  31  L.  Ed.  666, 
8  Sup.  Ct.  898,  holding  profits  of  infringers  recoverable  in  equitable  ac- 
tion; Knox  V.  Great  Western  Min.  Co.,  6  Sawy.  431,  Fed.  Cas.  7907, 
allowing  recovery  of  profits  in  equity;  Cassidy  v.  Hunt,  75  Fed.  1014, 
1017,  holding  court,  in  absence  of  established  royalty,  may  consider  what 
would  be  reasonable  royalty. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  L.  B.  A.  804. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  G.  856. 

19  WaU.  619-634,  22  L.  Ed.  211,  ICACKAT  Y.  EASTON. 

Reports  of  deciaionB  are  not  evidence  of  facts  there  disclosed  in  other 
cases. 
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Approyed  in  Beach  v.  Hobbs,  82  Fed.  920,  holding  finding  of  facts 
in  one  case  not  binding  on  other  parties  in  another  ease;  Bell  v.  State, 
57  Md.  115,  argaendo. 

Opinion  of  courts  as  evidence.    Note,  19  Ann.  Oas.  406. 

Act  of  Febmary  17,  1816,  providing  for  location  of  lands  in  lien  of 
those  injured  by  New  Madrid  earthquake,  contemplated  that  title  to  land 
so  injured  should  pass  to  United  States  at  same  time  that  right  to  title  of 
lieu  lands  passed  to  claimant. 

Approved  in  Hot  Springs  Cases,  92  U.  S.  713,  23  L.  Ed.  696,  Ham- 
mond V.  Johnston,  93  Mo.  211,  6  S.  W.  87,  and  Black  v.  Morrison,  112 
Mo.  353,  20  S.  W.  342,  all  holding  title  to  locations  under  said  act  did 
not  pass  until  return  of  survey ;  Hammond  v.  Coleman,  4  Mo.  App.  313, 
holding  return  of  survey  whenever  made  effected  completed  location. 

19  WslL  635-640,  22  L.  Ed.  215,  AICABDI  ▼.  STATE. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg^ 
ments  of  State  courts.    Note,  63  L.  R.  A.  580. 

19  WaU.  640-646^  22  L.  Ed.  216,  GBEAT  WESTERN  D9BUSAN0E  00.  T. 
FOOABTT. 

Total  marine  loss  is  not  necessarily  an  absolute  destruction  of  thing 
Insnred,  but  may  consist  in  destruction  of  its  adaptability  for  purpose  for 
which  intended. 

Approved  in  Washburn  &  M.  Mfg.  Co.  v.  Reliance  Marine  Ins.  Co., 
179  U.  S.  10,  14,  45  L.  Ed.  56,  58,  21  Sup.  Ct.  4,  holding  memorandum 
articles  not  within  rule  that  damage  exceeding  fifty  per  cent  justifies 
abandonment  and  recovery  as  for  constructive  total  loss;  Northwestern 
M.  L.  Ins.  Co.  V.  Rochester  G.  Ins.  Co.,  85  Minn.  54,  88  N.  W.  268, 
construing  fire  insurance  policy  with  respect  to  total  loss ;  Rogers  v.  Con- 
necticut Fire  Ins.  Co.,  157  Mo.  App.  682,  139  S.  W.  268,  upholding  in- 
struction that  "total  loss"  does  not  mean  entire  destruction,  but  destruc- 
tion that  renders  it  of  no  value  for  intended  use;  Williams  v.  Hartford 
Ins.  Co.,  54  Cal.  451,  35  Am.  Rep.  79,  applying  rule  to  fire  insurance  on 
building;  Monteleone  v.  Royal  Ins.  Co.,  47  La.  Ann.  1568, 18  South.  473, 
holding  such  injury  as  to  render  building  insecure  and  result  in  con- 
demnation by  city  is  total  loss;  Havens  v.  Fire  Ins.  Co.,  123  Mo.  423, 
45  Am.  St.  Rep.  577,  26  L.  R.  A.  112,  27  S.  W.  723,  holding  total  destruc- 
tion of  building  as  such,  although  some  materials  remain,  total  loss; 
Hamburg-Bremen  Ins.  Co.  v.  Garlington,  66  Tex.  107,  59  Am.  Rep.  615, 
18  S.  W.  337,  holding  injury  by  fire  resulting  in  loss  of  identity  as  a 
building,  total  loss;  Royal  Ins.  Co.  v.  Mclntyre,  90  Tex.  174,  59  Am.  St. 
Rep.  799,  35  L.  R.  A.  674,  37  S.  W.  1069,  holding  evidence  to  prove 
practicability  and  cost  of  restoring  building,  admissible;   Commercial 
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Union  Assurance  Co.  v.  Meyer,  9  Tex.  Civ.  App.  14,  29  S.  W.  96,  holding 
destraction  of  identity  of  building  as  a  building  total  loss. 

Distinguished  in  Washburn  v.  Reliance  Ins.  Co.,  82  Fed.  297,  27 
C.  C.  A.  134,  holding  underwriters  not  liable  for  constructive  total  loss 
unless  consenting  to  abandonment;  Corbett  v.  Spring  Garden  Ins.  Co., 
155  N.  Y.  394,  41  L.  R.  A.  320,  50  N.  E.  284,  holding  building  rendered 
untenantable,  but  with  walls  intact,  and  repairable,  not  total  loss ;  Royal 
Ins.  Co.  v.  Mclntyre,  90  Tex.  178,  59  Am.  St.  Rep.  804,  35  L.  R.  A.  676, 
37  S.  W.  1071,  holding  no  total  loss  where  building  may  be  reasonably 
restored  to  previous  condition. 

When  abandonment  is  necessary  in  order  to  claim  total  loss.    Note, 
1  E.  R.  0.  46. 

Constructive  total  loss  of  insured  building.    Note,  56  L.  R.  A.  786. 

19  Wall.  646-655,  22  L.  Ed.  219,  WABBEN  ▼.  VAN  BRUNT. 

Decision  o^  Land  Department  as  to  rights  of  claimant  for  patent  is  con- 
clnsiye  upon  all  matters  of  fact. 

Approved  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly,  11  Ariz. 
247,  90  Pac.  335,  decision  of  department  as  to  character  of  public  land 
conclusive  when  not  procured  by  fraud  and  cannot  be  attacked  in  eject- 
ment by  unsuccessful  claimant ;  Dick  v.  Ross,  6  Ind.  Ter.  92, 10  Ann.  Oas. 
1087,  89  S.  W.  666,  applying  rule  to  jurisdiction  of  "Commissioner  of 
Five  Civilized  Tribes"  iui  Indian  matters;  Sage  v.  Rudnick,  91  Minn.  334, 
100  N.  W.  108,  during  pendency  of  controversy  over  railroad  land  grant 
in  Land  Department,  running  of  statute  of  limitations  in  favor  of  ad- 
verse claim  not  suspended;  Vance  v.  Burbank,  101  U.  S.  519,  26  L.  Ed. 
931,  holding  department's  decision  conclusive  as  to  length  of  residence 
on  land;  Catholic  Bishop  v.  Gibbon,  158  U.  S.  166,  39  L.  Ed.  936,  15 
Sup.  Ct.  784,  and  Shanklin  v.  McNamara,  87  Cal.  378,  26  Pac.  346,  both 
holding  decision  of  Land  Department,  upon  questions  of  fact,  conclusive ; 
Danforth  v.  Morrical,  84  111.  458,  holding  decision  as  to  aptness  of  time 
and  sufficiency  of  proof  in  perfection  of  title  final ;  Fuller  v.  Shedd,  161 
111.  492,  52  Am.  St.  Rep.  397,  33  L.  R.  A.  161,  44  N.  E.  296,  holding  de- 
'  partment's  decisions  on  questions  of  fact  conclusive ;  Keane  v.  Brygger, 
3  Wash.  350,  28  Pac.  657,  holding  decree  of  Secretary  of  Interior,  ap- 
proving sale  of  university  lands,  under  act  of  March  14,  1864,  conclu- 
sive; Caldwell  v.  Bush,  6  Wyo.  342,  45  Pac.  490,  holding  rulings  of  de- 
partment cannot  be  corrected  in  collateral  proceedings  between  parties; 
dissenting  opinion  in  Rutledge  v.  Murphy,  51  Cal.  391,  399,  holding 
facts  may  be  examined  by  court  of  equity;  dissenting  opinion  in  Chap- 
man V.  Quinn,  56  Cal.  285,  286,  287,  majority  not  passing  upon  point. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  566,  567. 

Conclusiveness  of  actions  of  land  of&cers.    Note,  20  Am.  Dec.  273, 
274. 


443  HEINE  v.  LEVEE  COM^^flSSIONERS.    19  Wall.  665-661 

While  dedaioii  of  land  commlBsioner  as  to  isanance  of  imtent  to  one  of 
two  daimanta  la  conclnslye,  conrta  may  inquire  aa  to  whether  iiatentee 
ihoiUd  hold  absolutely  or  in  ti^iiat  for  defeated  claimant. 

Approved  in  Jones  v.  Hoover,  144  Fed.  220,  holding  equity  will  review 
acts  of  Land  Department  to  give  possession  where  possession  is  essential 
for  completion  of  purchase  under  statutes  relating  to  disposition  of  pub- 
lic lands. 

Distinguished  in  Craig  y.  Leitensdorfer,  123  U.  S.  210,  31  L.  Ed.  122, 
8  Sup.  Ct.  96,  holding  courts  possess  no  general  i)ower  to  supervise  ac- 
tions of  executive  officers. 

• 
Belief  will  not  he  granted  on  claim  set  up  in  replication,  hut  not  tn 

original  hill,  and  granting  of  which  is  prayed  for  only  in  event  case  set  up 
in  hill  fails. 

Approved  in  Bradley  v.  Converse,  4  Cliff.  375,  Fed.  Cas.  1775,  holding 
affirmative  relief  will  not  be  granted  upon  grounds  not  distinctly  alleged 
in  bill. 

Bntcy  in  tnnt  for  another,  being  forbidden  by  statute,  equity  cannot 
decree  such  entry  was  made. 

Approved  in  Cox  v.  Donnelly,  34  Ark.  765,  holding  agreement  by  home- 
stead enterer,  for  sale  of  land,  made  prior  to  completion  of  entry,  void ; 
Shorman  v.  Eakin,  47  Ark.  358, 1  8.  W.  562,  holding  no  lien  can  be  fixed 
on  land  entered  under  homestead  act  for  debts  contracted  prior  to  issu- 
ance of  patent;  Marshall  v.  Cowles,  48  Ark.  365,  3  8.  W.  189,  holding 
contract  of  pre-emptor,  made  before  pre-emption,  to  convey  interest, 
void;  Bass  v.  Buker,  6  Mont.  446,  12  Pac.  924,  and  Brewster  v.  Madden, 
15  Kan.  251,  both  holding  mortgage  by  pre-emptor  upon  land  before  the 
entiy  void;  Robinson  v.  Jones,  31  Neb.  29,  31,  refusing  to  decree  that 
entry  was  made  in  trust  for  another;  Clark  v.  Bayley,  5  Or.  352,  hold- 
ing entiy  of  homestead  in  trust  for  another  forbidden  by  law.) 

Distinguished  in  Stark  v.  Morgan,  73  Kan.  457,  9  Ann.  Oaa.  980,  6 
L.  R.  A.  (K.  8.)  934,  85  Pac.  569,  homestead  claimant  having  mortgaged 
his  homestead  and  subsequently  acquired  title  is  estopped  from  disputing 
mortgage;  Church  v.  Adams,  37  Or.  363,  61  Pac.  641,  upholding  contract 
to  sell  timber  culture  claim  prior  to  final  proof;  Frink  v.  Hoke,  35  Or. 
17,  56  Pac.  1095,  where  entry  was  not  for  another's  use ;  Norris  v.  Heald, 
12  Mont.  289,  291,  33  Am.  St.  Rep.  588,  589,  29  Pac.  1123,  1124,  holding 
mortgage,  executed  by  pre-emptor  prior  to  making  final  proofs,  valid 
(overruling  Bass  v.  Buker,  6  Mont.  446,  12  Pac.  924). 

Miscellaneous.    Cited  in  Trezise  v.  Lacy,  22  Kan.  745,  no  application. 

19  WalL  656-661,  22  L.  Ed.  228,  HEINE  v.  LEVEE  COIOIISSIONEBS. 

Appropriate  proceeding  on  refusal  to  pay  corporation  bonds  is  to  sue 
»t  law,  and  hy  judgment  establish  their  validity,  and  on  return  of  execu- 
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tion  tiiuatlsfied,  proceed  tyy  mandamiui  to  compel  eorpontlon  to  raiser, 
azaoont  of  debt  by  taxation^  It  liaving  authority  to  levy  and  collect  taxes. 

Approved  ih  United  States  v.  Nashville  etc.  Ry.  Co.,  217  Fed.  259,  man- 
damus will  not  lie  to  compel  carrier  to  produce  correspondence  under  In- 
terstate Commerce  Act;  United  States  v.  Louisville  etc.  R.  Co.,  212  Fed. 
492,  mandamus  vrill  not  lie  under  Interstate  Commerce  Aet  to  compel  dis- 
closure of  privileged  communications  between  attorney  and  client ;  Marra 
V.  San  Jacinto  etc.  Irr.  Dist.,  131  Fed.  789,  where  irrigation  district  or- 
ganized under  Cal.  Stats.  1887,  p.  29,  sold  bonds  and  holder  thereof  se- 
cured judgment  on  which  execution  returned  unsatisfied,  his  remedy  was 
to  mandafiius  officers  of  district  to  levy  assessment  against  property  of  dis- 
trict ;  Carter  County  v.  Schmalstig,  127  Fed.  127,  62  C.  C.  A.  78,  holding 
where  appeal  was  erroneously  taken  from  order  directing  issuance  of  man- 
damus to  compel  levy  of  tax  to  pay  judgment  against  county  and  time 
within  which  writ  of  error  to  review  order  could  be  issued  has  expired, 
appeal  will  be  dismissed;  Washington  Co.  v.  Williams,  111  Fed.  812,  49 
C.  C.  A.  621,  holding  several  holders  of  county  bonds,  payable  out  of  pro- 
ceeds of  certain  tax,  cannot  unite  in  equity  to  obtain  decree  to  establish 
validity  of  bonds  and  recover  amount  due  thereon ;  Santa  Cruz  v.  Waite, 
98  Fed.  394,  39  C.  C.  A.  106,  holding  owner  of  municipal  bonds  may  main- 
tain law  action  in  Federal  courts  to  recover  judgment  thereon,  though  un- 
der State  laws  bonds  payable  only  out  of  special  fund  which  statute  re- 
quires city  officers  to  create  by  tax  levy;  Nevada  National  Bank  y.  Board 
of  Supervisors,  5  Cal.  App.  647,  91  Pac.  125,.  mandamus  proper  remedy  to 
compel  supervisors  to  levy  assessment  to  pay  water  district  bonds ;  San- 
ford  y.  Portsmouth,  2  Flipp.  106,  Fed.  Cas.  12,315,  holding  assumpsit 
proper  action  upon  municipal  securities;  United  States  v.  Jefferson  Co., 
1  McCrary,  370,  6  Dill.  323,  Fed.  Cas.  15,472,  issuing  mandamus  to  com- 
pel tax  levy  to  satisfy  judgment  on  bonds ;  United  States  v.  Port  of  Mo- 
bile, 4  Woods,  541,  12  Fed.  771,  issuing  mandamus  to  compel  tax  levy 
by  corporation,  under  new  name,  to  satisfy  judgment  obtained  against  it 
on  bonds  issued  under  old  name ;  Wilder  v.  New  Orleans,  87  Fed.  848,  31 
C.  C.  A.  249,  holding  action  on  bonds  lay  against  city,  notwithstanding 
appointment  of  receiver  for  city ;  Waite  v.  Santa  Cruz,  89  Fed.  624,  ap- 
proving rule  and  rendering  judgment  at  law  against  city  on  bonds ;  Shep- 
ard  V.  Tulare  Irr.  Dist.,  94  Fed.  3,  4,  holding  action  on  bonds,  in  Federal 
court,  not  defeated  because  bonds  are  payable  from  special  fund,  and 
mandamus  will  be  necessary ;  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  710, 
affirming  rule  in  suit  on  irrigation  bonds;  Connersville  v.  Connersville 
Hydraulic  Co.,  86  Ind.  185,  balding  city  may  be  sued  upon  its  warrants 
in  ordinary  civil  action;  State  of  Indiana  v.  Lake  Erie  etc.  Ry.  Co.,  85 
Fed.  3,  holding  proceeding  for  original  writ  of  mandate  not  removable 
to  Federal  court ;  dissenting  opinion  in  Chumasero  v.  Potts,  2  Mont.  294, 
holding  jury  trial  a  matter  of  right  in  mandamus  proceeding. 
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Distingoislied  in  Rosenbaum  v.  Bauer,  120  U.  S.  455,  30  L.  Ed.  745, 
7  Sup.  Ct.  635,  denying  jurisdiction  of  Federal  court  to  issue  mandamus 
as  an  original  proceeding;  Board  of  Commrs.  of  Grand  County  v.  King, 
67  Fed.  209,  14  C.  C.  A., 421,  holding  court  cannot  compel  levy  by  man- 
damus where  no  statute  empowers  county  to  levy  tax;  Vance  v.  Little 
Rock,  30  Ark.  439,  450,  holding  Federal  courts  cannot  compel  tax  levy 
where  mimicipality  has  no  power  to  levy. 

Power  of  legislature  to  del^ate  power  of  taxation.    Note,  74  Am. 
Dec.  591. 

Municipal  bonds  and  defenses  thereto.    N^te,  98  Am.  Dec.  690. 

Jurisdiction  by  mandamus  over  legislative  of&cers.    Note,  18  Am. 
Dec.  240. 

Feilure  of  ordinary  legal  remedies  for  refnul  to  pay  corporation  bonds, 
by  reason  of  resignation  of  corporation  officers,  does  not  confer  Jurisdiction 
upon  equity  to  enforce  payment  by  levying  tax. 

Approved  in  Tost  v.  Dallas  County,  236  U.  S.  57,  69  L.  £d.  464,  35 
Sup.  Ct.  235,  Federal  court  cannot  appoint  commission  to  levy  and  col- 
lect tax  where  r^alar  officers  have  failed  to  do  so,  though  mandamused ; 
South  Dakota  v.  North  Carolina,  192  U.  S.  319,  48  L.  Ed.  461r  24  Sup. 
Ct.  276,  upholdii^  Supreme  Court's  jurisdiction  over  suit  by  one  State 
against  another  to  enforce  payment  of  bonds  of  latter  secm-ed  by  shares 
of  stock  owned  by  debtor  State,  and  for  foreclosure  and  sale  of  security 
in  case  of  nonpayment;  Street  Grading  Dist.  No.  60  v.  Hagadorn,  186 
Fed.  454,  456,  108  C.  C.  A.  429,  dismissing  suit  in  equity  to  appoint  re- 
ceiver to  collect  bond  taxes;  Preston  v.  Sturgis  Milling  Co.,  183  Fed. 
4,  6,  7,  8,  32  L.  R.  A.  (N.  S.)  1020,  105  C.  C.  A.  293,  where  regular  offi- 
cers were  prevented  from  collecting  railroad  bond  tax  by  populace,  com- 
plainant could  not  resort  to  Federal  court  for  collection  thereof;  Pres- 
ton V.  Chicago,  St.  L.  &  N.  O.  R.  Co.,  176  Fed.  489,  490,  equity  cannot  be 
invoked  for  collection  of  taxes  unless  power  specially  conferred  by  stat- 
ute ;  Marra  v.  San  Jacinto  etc.  Irr.  Dist.,  131  Fed.  790,  where  irrigation 
district  organized  under  Cal.  Stats.  1887,  p.  29,  sold  bonds,  remedy  of 
holder  who  has  had  execution  on  judgment  returned  unsatisfied  is  man- 
damus to  compel  levy  of  assessment  and  not  suit  for  receivership;  Fol- 
som  V.  Greenwood  Co.,  130  Fed.  734,  Federal  court  cannot  adjudge  a 
county,  which  can  only  levy  taxes  for  specified  purposes,  liable  for  pay- 
ment of  bonds  issued  by  township  before  county  was  created  and  which 
was  dissolved  on  its  inclusion  in  county;  Washington  Co.  v.  Williams, 
111  Fed.  813,  holding  several  holders  of  county  bonds,  payable  out  of 
proceeds  of  certain  tax,  cannot  unite  in  equity  to  obtain  decree  to  es- 
tablish validity  of  bonds  and  recover  amount  due  thereon;  Kersey  v. 
Terre  Haute,  161  Ind.  474,  68  N.  E.  1029,  upholding  ordinance  imposing 
license  tax  on  vehicles  using  streets,  though  street-cars,  automobiles  and 
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vehicles  of  nonresidents  exempted;  State  v.  Braxton  County  Court,  60 
W.  Va.  348,  55  S.  E.  385,  holding  power  of  taxation  purely  legislative 
and  County  Courts  subject  to  legislative  control  on  question  of  taxation ; 
i  State  Railroad  Tax  Cases,  92  U.  S.  615,  23  L.  Ed.  674,  refusing  to  re- 
strain collection  of  tax,  because  equity  lacks  power  to  levy  same ;  Meri- 
wether V.  Garrett,  102  U.  S.  517,  26  L.  Ed.  206,  holding  equity  has  no 
power  to  collect  taxes  through  a  receiver;  Thompson  v.  Allen  Co.,  115 
U.  S.  556,  29  L.  Ed.  474,  6  Sup.  Ct.  143,  an  identical  case;  Maenhaut  v. 
New  Orleans,  3  Woods,  4,  Fed.  Cas.  8940,  holding  relief  at  law  adequate 
to  enforce  contract  with  bondholders;  In  re  City  of  Chicago,  64  Fed. 
899,  900,  holding  assessment  proceedings  for  municipal  improvement  do 
not  constitute  a  suit  within  provisions  of  removal  act;  Coquard  v.  Indian 
Grave  District,  69  Fed.  870, 16  C.  C.  A.  530,  dismissing  bill,  praying  that 
commissioners  be  held  personally  responsible  for  taxes  received  by  them ; 
Alabama  Gold  Ins.  Co.  v.  Lott,  54  Ala.  509,  holding  equity  will  not  re- 
strain tax  collection  because  of  illeg:ality  or  hardship;  Finnegan  v.  Fer- 
nandino,  15  Fla.  384,  21  Am.  Rep.  295,  holding  equity  will  not  devise 
some  method  to  recover  debt,  because  of  failure  to  recover  at  law;  Mc- 
Lean Co.  V.  Deposit  Bank  of  Owensboro,  81  Ky.  257,  260,  261,  denying 
power  of  equity  court  to  compel  payment  of  taxes  through  its  receiver; 
Gatling  V.  Commrs.  of  Carteret,  92  N.  C.  541,  53  Am.  Rep.  436,  holding 
judgment  against  county  cannot  be  set  up  as  counterclaim  against  taxes ; 
State  V.  Mayor,  52  Wis.  428,  9  N.  W.  608,  holding  it  error  to  grant  man- 
damus before  relator  established  rights  in  ordinary  legal  action;  Oconto 
City  Water  etc.  Co.  v.  City  of  Oconto,  105  Wis.  76,  80  N.  W.  1117,  hold- 
ing equity  will  restrain  diversion  of  fund  from  which  payment  should 
be  made,  but  will  not  compel  tax  levy;  In  re  Sawyer,  124  U.  S.  210,  31 
L.  Ed.  405,  8  Sup.  Ct.  487,  holding  equity  has  no  jurisdiction  to  stay 
criminal  proceedings ;  Fitts  v.  McGhee,  172  U.  S.  531,  43  L.  Ed.  542,  19 
Sup.  Ct.  275,  holding  Federal  equity  court  has  no  jurisdiction  over  suit 
against  State ;  Mackin  v.  County  Court,  38  W.  Va.  340, 18  S.  E.  632,  dis- 
cussing nature  of  taxation ;  dissenting  opinion  in  Orr  v.  Quimby,  54  N.  H. 
651,  and  Boody  v.  Watson,  64  N.  H.  206,  9  Atl.  827,  both  arguendo. 

Distinguished  in  Graham  v.  Folsom,  200  U.  S.  252,  253,  50  L.  Ed.  468, 
469,  26  Sup.  Ct.  245,  mandamus  lies  to  compel  county  auditor  and  treas- 
urer to  levy  tax  to  pay  judgment  on  township  bonds,  though  township 
oro^anization  abolished;  dissenting  opinion  in  Thompson  v.  Allen  Co., 
115  U.  S.  563,  29  L.  Ed.  477,  6  Sup.  Ct.  147,  on  ground  that  judgment 
at  law  had  first  been  obtained. 

Right  of  creditor  of  taxing  district  to  invoke  aid  of  court  where 
ordinary  remedies  not  available.    Note,  3^  L.  R.  A.  (K.  S.)  1021. 

-Taxes  not  assessed  are  no  liens,  nor  are  obligations  to  assess  taxes; 
hence,  levee  bonds  are  not  liens  on  benefited  lands  prior  to  assessment. 
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Approved  in  United  States  v.  Pierce  County,  193  Fed.  633,  real  prop- 
erty acquired  by  United  States  in  May  and  July  is  not  subject  to  lien 
for  that  given  under  Laws  Wash.  1903,  §§  63  and  83;  Campbells ville 
L.  Co.  'V.  Hubbert,  112  Fed.  721,  upholding:  Kentucky  acts  of  March 
18,  1878,  and  February  27,  1882,  authorizing  court  in  which  judgment 
is  recovered  against  Taylor  on  county  bonds  to  assess  taxpayers  to 
collect  such  judgment;  Holmes  v.  Weinheimer,  66  S.  C.  20,  44  S.  E. 
83,  holding  sale  for  State  taxes  gives  purchaser  good  title  as  against 
taxes  due  town;  dissenting  opinion  in  Jaicks  v.  Oppenheimer,  264  Mo« 
712,  175  S.  W.  975,  majority  holding  lien  of  tax  bill  for  street  improve- 
ment entitled  to  priority  over  tax  bills  previously  issued  for  prior  im- 
provements ;  Lyon  v.  Alley,  130  U.  S.  188,  32  L.  Ed.  903,  9  Sup.  Ct.  484, 
holding  statutory  provisions  for  making  tax  a  lien  must  be  strictly 
complied  with;  Tompkins  v.  Little  Rock  etc.  Ry.  Co.,  6  McCrary,  604, 

18  Fed.  348,  holding  taxes  not  li^ns,  unless  made  so  by  statute  imposing 
them;  Bannon  v.  Bums,  39  Fed.  898,  holding  taxes  cannot  become  a  lien 
until  assessed  and  levied;  Gifford  v.  Callaway,  8  Colo.  App.  364,  46 
Pac.  628,  holding  legislation,  directly  charging  realty  with  lien  for  taxes, 
prerequisite  to  existence  of  such  lien;  Wason  v.  Major,  10  Colo.  App. 
189,  50  Pac.  744,  holding  obligation  to  assess  taxes  constitutes  no  lien 
on  property  assessable;  Johnson  v.  Van  Horn,  45  N.  J.  L.  137,  and 
Cadmus  v.  Fagan,  47  N.  J.  L.  552,  4  Atl.  325,  both  holding  taxes  be- 
come liens  solely  from  express  legislation  to  that  effect;  Quimby  v. 
Wood,  19  R.  I.  579,  35  Atl.  151,  holding  municipal  taxes  not  liens  unless 
made  so  by  charter ;  Miller  v.  Anderson,  1  S.  D.  541,  11  L.  E.  A.  319,  47 
N.  W.  958,  holding  statutory  tax  lien  to  be  strictly  construed;  Board 
of  Education  v.  Old  Dominion  Iron  etc.  Co.,  18  W.  Va.  445,  holding 
express  language,  or  necessary  implications  of  statute,  necessary  to  make 
taxes  liens;  Hinchman  v.  Morris,  29  W.  Va.  684,  2  S.  E.  870,  holding 
no  one  can  be  subrogated  to  State's  right  to  collect  taxes. 

Distinguished  in  Tompkins  v.  Little  Rock  etc.  Ry.  Co.,  15  Fed.  12, 
where  term  "tax"  was  used  to  denote  charge  on  railroad  for  money 
due  State;  dissenting  opinion  in  State  v.  St.  Louis  etc.  Ry.  Co.,  77 
Mo.  223,  holding  assessment  for  back  taxes  constitutes  tax  lien. 

Miscellaneous.  Cited  in  Ex  parte  Griffiths,  118  Ind.  84,  10  Am.  St. 
Bep.  108,  8  L.  B.  A.  399,  20  N.  E.  513,  holding  judges  cannot  be  required 
to  prepare  syllabi  of  decisions;  Union  Pacific  Ry.  Co.  v.  Ryan,  2  Wyo. 
403  (420),  holding  party  seeking  relief  against  unjust  assessments, 
should  first  pay  amount  rightfully  due. 

19  Wall.  661-665,  22  L.  Ed.  226,  BOABD  OF  COMMBS.  OF  BOISE  COUNTY 

y.  OOBMAN. 

Under  act  of  1872,  execution  may  issue  after  expiration  of  ten  days 
from  entry  of  Judgment  If  supersedeas  has  not  been  obtained,  and  super- 
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sedeu  thereafter  perfected,  within  the  sixty  days,  only  operates  to  stay 
further  proceedings  under  the  execution;  it  cannot  interfere  with  what  has 
already  been  done. 

Approved  in  Boston  &  M.  R.  Co.  v.  Gokey,  150  Fed.  687,  where 
District  Court  judgment  affirmed  by  Circuit  Court  of  Appeals  and 
mandate  sent  down,  but  defeated  party  applied  to  Supreme  Court  for 
certiorari,  execution  stayed  by  District  Court ;  Sandoval  v.  United  States 
Fidelity  etc.  Co.,  12  Ariz.  364,  100  Pac.  818,  appellants  from  Supreme 
Court  of  Arizona,  to  Supreme  Court  of  United  States  have  sixty  days 
after  judgment  rendered  to  perfect  appeal;  Thalheim  v.  Camp  Phos- 
phate Co.,  48  Fla.  195,  37  South.  525,  Rev.  Stats.  1892,  §  1272,  does 
not  restore  personalty  previously  levied  on  to  possession  of  defendant 
in  execution;  Clarke  v.  Evansville  Boat  Club,  40  Ind.  App.  421,  82 
N.  E.  112,  in  an  action  for  the  possession  of  real  estate,  appellants 
having  appealed  from  the  judgment  and  filed  a  bond  were  entitled 
to  a  supersedeas;  North  Shore  Boom  &  Driving  Co.  v.  Nicomen  Boom 
Co.,  52  Wash.  570,  101  Pac.  50,  where  supersedeas  bond,  not  filed, 
appeal  did  not  operate  as  a  supersedeas;  Odbert  v.  Marquet,  175  Fed. 
47,  99  C.  C.  A.  60,  arguendo;  Kitchen  v.  Randolph,  93  U.  S.  89,  23  L.  Ed. 
811,  holding  supersedeas  cannot  be  granted  unless  writ  of  error  is  sued 
out  and  served  within  sixty  days  after  rendition  of  judgment;  Doyle  v. 
Wisconsin,  94  U.  S.  62,  24  L.  Ed.  65,  denying  motion  to  set  aside  pro- 
ceedings under  mandamus  issued  before  supersedeas  was;  Foster  v. 
Kansas,  112  U.  S.  204,  28  L.  Ed.  630,  6  Sup.  Ct.  9,  holding  writ  of  error 
acts  as  supersedeas  only  from  time  of  lodging  same  in  clerk's  office; 
American  Pavement  Co.  v.  Elizabeth,  1  Fed.  Cas.  701,  holding  liens 
acquired  before  filing  of  supersedeas  bond,  remain;  County  Commrs.  of 
Polk  County  v.  Johnson,  21  Fla.  678,  holding  supersedeas  does  not  undo 
proceedings  prior  to  its  filing;  State  v.  Judge  of  Twentieth  Judicial  Dis- 
trict Court,  33  La.  Ann.  1389,  holding  writ  of  error  from  Federal 
Supreme  Court  cannot  act  as  supersedeas  to  interfere  with  executed 
State  judgment ;  Woolf oik  v.  Buns,  45  Minn.  97,  47  N.  W.  460,  holding 
supersedeas  does  not  relate  back  to  annul  proceedings  already  had; 
Goodrich  v.  Wilson,  135  Mass.  33,  and  dissenting  opinion  in  Blair  v. 
Compton,  33  Mich.  449,  both  arguendo. 

Distinguished  in  Jenkins  v.  State,  60  Neb.  207,  82  N.  W.  622,  holding 
when  judgment  is  vacated  on  appeal  after  having  been  carried  into  ex- 
ecution, appellant  is  entitled  to  execution;  State  v.  Phillips,  32  Fla.  406, 
13  South.  921,  holding  trial  court  without  power  to  entertain  proceedings 
for  alimony,  pending  supersedeas. 

Effect   of   supersedeas   upon   execution   after  its   issuance.    Note, 
6  Ann.  Oas.  787. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  E.  A.  859,  866. 
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Ten  days,  dnctng  wtdch  ezeeation  may  not  Iflsne,  cowwence  to  run  ftom 
date  of  entry  of  judgment,  not  ftom  date  when  name  wae  signed  try  Judge. 
Approved  in  In  re  McCall,  146  Fed.  901,  where  order  overruling  ap- 
plication for  rehearing  of  order  confirming  bankrupt's  composition  en- 
tered on  journal  for  October  10th,  which  contained  indorsement  by  clerk, 
**  Filed  Oct.  10th,"  and  direction  of  judge  to  enter  order  was  dated  Octo- 
ber 16th,  time  for  appeal  ran  from  October  10th,  as  other  date  was 
clerical  error. 

19  WaU.  666-679,  22  L.  Ed.  227,  TOWNSHIP  OF  FINE  GBOVE  v.  TAL- 
OOTT. 

Statutes  should  not  be  pronounced  unconstitutional  unless  their  repug- 
nancy to  the  Constitution  is  clear  and  conclusion  that  it  exists  inevitable. 

Approved  in  Hall  v.  Chicago  etc.  Ry.  Co^  149  Fed.  566,  quaere, 
whether  Employer's  Liability  Act  of  1906  is  valid;  State  v.  Missouri 
Pac.  Ry.  Co.,  76  Kan.  489,  92  Pac.  613,  upholding  statute  creating  State 
railroad  commission ;  Hill  v.  Atlantic  etc.  R.  Co.,  143  N.  C.  579,  9  L.  B.  A. 
(N.  8.)  606,  55  S.  E.  868,  upholding  doctrine  of  stare  decisis  where  prop- 
erty rights  involved ;  Moss  v.  Tazewell,  112  Va.  883,  72  S.  E.  946,  up- 
holding statute  providing  for  bonds  for  bridge  improvements;  Commis- 
sioners of  Johnson  County  v.  January,  94  U.  S.  206,  24  L.  Ed.  112,  hold- 
ing bonds  valid  notwithstanding  erroneous  reference  in  recitals  to  act 
of  authorization;  Young  v.  Township  of  Clarendon,  26  Fed.  807,  a  sim- 
ilar case ;  Daly  v.  Morgan,  69  Md.  471, 484, 1 L.  B.  A.  761, 764, 16  Atl.  291, 
297,  holding  invalidity  of  one  provision  does  not  invalidate  entire  act  un- 
less provisions  are  interdependent ;  Pelzer  v.  Campbell,  15  S.  C.  593,  40 
Am.  Eep.  711,  and  Columbia  etc.  R.  R.  Co.  v.  Gibbes,  24  S.  G.  ^8,  both 
holding  every  doubt  must  be  resolved  in  favor  of  constitutionality  of 
sUtute ;  Verdin  v.  St.  Louis,  131  Mo.  173,  33  S.  W.  520,  holding  contract 
obligations  no  more  impairable  by  decision  than  by  statute;  Opinion  of 
Justices,  58  K.  H.  625,  holding  statutory  contract  valid  upon  first  con- 
struction, cannot  be  invalidated  by  later  contrary  judicial  construction; 
dissenting  opinion  in  Floyd  v.  Perrin,  30  S.  C.  23,  2  L.  B.  A.  249,  8 
S.  £.  23,  majority  holding  statute  authorizing  subscription  to  railroad 
unconstitutional. 

Distinguished  in  Oliver  Co.  v.  Louisville  Realty  Co.,  156  Ky.  645, 
Ann.  Gas.  19150,  665,  51  L.  B.  A.  (N.  S.)  293,  161  S.  W.  577,  a  foreign 
corporation  entering  into  a  contract  in  violation  of  the  law  could  not 
take  advantage  of  decisions  that  other  party  was  estopped  to  defend 
for  noncompliance  with  the  law. 

Michigan  statute  of  1869,  permitting  townships  to  pledge  their  aid  to 
railroads,  is  not  repugnant  to  article  ZTV  of  the  Constitution  of  Michigan, 
prohibiting  extension  of  State's  credit  to  private  enterprises, 
vin— 20 
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Approved  in  Petty  v.  Meyers,  49  Ind.  4,  and  Peny  v.  Keene,  66  N.  H. 
547,  upholding  like  statutes. 

LeglslatiTe  power  of  State  extends  to  ererytlilng  wltliin  sphere  of  sodi 
power  except  as  restricted  by  Federal  or  State  Ck>nstitutlons. 

Approved  in  dissenting  opinion  in  Loan  Assn.  v.  Topeka,  20  Wall. 
669,  22  L.  Ed.  463,  majority  denying  existence  of  unlimited  power  in 
any  branch  of  government. 

Ballroads  are  public  works,  to  aid  construction  of  wbich  municipalities 
have  power  unless  prohibited  from  so  doin^;. 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  293,  50  L.  Ed. 
199,  26  Sup.  Ct.  91,  railroad  which  has  contracted  with  transfer  com- 
pany to  provide  all  vehicles  necessary  for  use  of  passengers  arriving 
at  depot  may  exclude  other  cabmen  from  depot  grounds;  Detroit  etc. 
R.  R.  Co.  V.  Campbell,  140  Mich.  387,  103  N.  W.  867,  where  railroad 
contracted  with  individual  to  obtain  for  it  right  of  way  and  construct 
remainder  of  road,  authorizing  him  to  take  necessary  steps  to  condemn 
laud,  he  to  defray  expenses,  he  could  maintain  condemnation  proceedings 
in  name  of  railroad;  State  v.  NichoUs,  30  La.  Ann.  987,  upholding  act 
authorizing  issuance  of  State  bonds  to  aid  railroad;  Prince  v.  Crocker, 
166  Mass.  361,  32  L.  R.  A.  612,  44  N.  E.  449,  holding  construction  of 
subway  a  public  work;  Varner  v.  Martin,  21  W.  Va.  557,  holding  land 
may  be  lawfully  condemned  for  railroads ;  State  v.  Bridgeton  etc.  Trac- 
tion Co.,  62  N.  J.  L.  602,  45  L.  R.  A.  841,  43  Atl.  719,  and  dissenting 
opinion  in  Civil  Rights  Cases,  109  U.  S.  38,  27  L.  Ed.  848,  3  Sup.  Ct. 
41,  ai'guendo;  dissenting  opinion  in  Plessy  v.  Ferguson,  163  U.  S.  55  i,  41 
L.  Ed.  262,  16  Sup.  Ct.  1144,  majority  upholding  Louisiana  statute  re- 
quiring separate  accommodations  for  negroes  on  trains.  See  extended 
note  in  98  Am.  Dec.  668,  on  municipal  bonds  and  defenses. 

Disapproved  in  Bird  v.  Common  Council  of  Detroit,  148  Mich.  76, 
128,  111  N.  W.  862,  881,  denying  right  of  city  to  own  and  operate  a 
street  railway  as  unconstitutional  under  clause  that  ''State  shall  not  be 
interested  in  any  work  of  internal  improvement." 

Construction  of  State  Ck>n8titation  by  bigliest  State  court  Is  not  bind- 
ing on  Supreme  Court,  where  question  Involved  Is  one  of  general  Juris- 
prudence. 

Approved  in  York  v.  Washburn,  129  Fed.  568,  569,  64  C.  C.  A.  132, 
whether  or  not  oral  contract  for  lease  of  realty  for  more  than  one  year, 
not  complying  with  statute  of  frauds  of  State  where  land  lies,  is  nullity  or 
voidable  is  determinable  according  to  State  decisions ;  Board  of  Commrs. 
of  Stanly  County  v.  Color,  113  Fed.  714,  holding  State  decision  construing 
valid  statute  and  holding  invalid  county  bonds  previously  issued  there- 
under and  sold  to  bona  fide  purchasers,  where  none  of  bondholders  were 
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parties  to  action,  not  binding  on  Federal  oourt  in  subsequent  action  by 
bondholders  against  county;  Brunswick  Terminal  Go.  v.  National  Bank, 
112  Fed.  816,  refusing  to  follow  State  decisions  construing  statute  re- 
lating to  stockholders'  liability,  where  transaction  upon  which  liability 
is  asserted  occurred  prior  to  such  construction;  Hall  v.  Wisconsin,  103 
U.  S.  8,  26  L.  Ed.  304,  State  adjudications  not  authoritative  in  con- 
struction of  contract;  Taylor  v.  Tpsilanti,  105  U.  S.  70,  26  L.  £d.  1011, 
a  similar  case;  Foote  v.  Johnson  Co.,  5  Dill.  284,  Fed.  Cas.  4912,  and 
McCall  V.  Hancock,  20  Blatchf.  346,  10  Fed.  9,  both  holding  decision  of 
State  courts  against  their  validity,  subsequent  to  negotiation  of  bonds, 
not  authoritative  in  Federal  courts;  Essex  Co.  Bank  v.  Bank  of  Mon- 
treal, 7  Biss.  199,  Fed.  Cas.  4532,  holding  Federal  court  not  bound  by 
State  decision,  relating  to  commercial  securities;  Louisville  etc.  Ry.  Co. 
V.  Gaines,  2  Flipp.  630,  3  Fed.  274,*  holding  Federal  courts  not  concluded 
by  State  construction  of  statutes,  affecting  property  rights,  subsequent 
to  such  acquisition;  Miller  v.  Baltimore  &  0.  R.  R.  Co.,  17  Fed.  Cas. 
305,  holding  Federal  courts  not  bound  to  follow  State  decisions  in  ques- 
tions involving  general  jurisprudence;  In  re  Shelboume,  21  Fed.  Cas. 
1234,  holding  Federal  courts  will  follow  Sqpreme  Court  decisions  rather 
than  those  of  State,  in  suits  between  citizens  thereof  and  others ;  Bruns- 
wick Terminal  Co.  v.  National  Bank  of  Baltimore,  88  Fed.  .611,  holding 
decision  that  every  right  of  action  given  by  a  statute  is  a  specialty 
not  binding  on  Federal  courts;  Union  Bank  v.  Board  of  Commrs.  of 
Oxford,  90  Fed.  9,  holding  State  decisions  involving  contracts  between 
citizeils  of  different  States  not  binding  on  Federal  courts;  Roads  v. 
Webb,  91  Me.  413,  64  Am.  St.  B«p.  251,  40  Atl.  130,  holding  lex  fori 
governs  in  questions  of  general  commercial  law;  Faulkener  v.  Hart,  82 
N.  T.  418,  37  Am.  Bep.  577,  holding  decisions  of  court  of  another  State 
upon  questions  of  commercial  law,  in  conflict  with  local  court's  inter- 
pretation thereof,  not  binding;  Storrie  v.  Cortes,  90  Tex.  287,  36  L.  B.  A. 
668,  38  S.  W.  156,  holding  constitutional  prohibition  of  laws,  impairing 
contracts  not  violated  by  decision  overruling  previous  decisions  sus- 
taining a  contract;  dissenting  opinion  in  State  v.  Butler,  13  Lea,  411, 
Lynn  v.  Polk,  8  Lea,  177,  Vermont  etc.  R.  R.  Co.  v.  Central  Vermont 
R.  R.  Co.,  63  Vt.  23, 10  L.  R.  A.  566,  21  Atl.  267,  Burgess  v.  Seligman,  107 
U.  S.  35,  27  L.  Ed.  866,  2  Sup.  Ct.  22,  Martin  v.  Tyler,  4  N.  D.  302,  25 
L.  R.  A.  847,  60  N.  W.  400,  and  Bond  Debt  Cases,  12  S.  C.  271,  atl 
arguendo. 

Distinguished  in  Louisville  v.  Cincinnati,  73  Fed.  730,  holding  State 
construction  of  powers  of  its  cities  binding;  Township  of  Grant  v.  Town- 
ship of  Reno,  107  Mich.  414,  65  N.  W.  378,  holding  valid  judgment  by 
Federal  court  against  old  township  conclusive  upon  new  one  carved 
therefrom. 
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Conelasivenws  upon  Federal  courts  of  oonstmetion  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Oas.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  391,  409,  410. 

Taxation  must  be  uniform  and  equaL 
Approved  in  Board  of  Commrs.  of  Jackson  Co.  v.  State,  165  Ind.  609, 
68  N.  E.  1039,  holding  void.  Acts  1895,  p.  217,  imposing  tax  on  town- 
ship to  which  county  seat  was  moved  for  purpose  of  erecting  court- 
houses and  jails ;  Appendix,  97  Me.  598,  no  higher  rate  of  taxation  can 
be  imposed  on  lands  .outside  of  incorporated  cities,  towns  and  plantations 
than  rate  within  such  municipalities*;  State  v.  Chicago  etc.  R.  R.  Co., 
195  Mo.  238,  93  S.  W.  786,  holding  void  Const.  Amend,  of  1900,  author- 
izing County  Courts  and  township  directors  to  levy  road  tax  and  ex- 
empting certain  cities  from  operation  of  amendmmt;  Pryor  v.  Bryan, 
11  Okl.  364,  06  Pac.  360,  upholding  act  exempting  from .  taxation  all 
property  on  Indian  reservation  attached  to  county  for  taxing  purposes 
except  for  territorial  or  court  funds,  where  property  receives  no  benefit 
from  other  county  funds;  Day  v.  Roberts,  101  Va.  251,  43  S.  E.  363, 
holding  legislature  cannot  exempt  taxable  persons  and  property  in  a 
town  within  limits  of  county,  and  forming  part  thereof,  from  school 
taxes  and  county  levies;  Verdery  v.  Summerville,  82  Ga.  141,  8  S.  E. 
214,  State  v.  Pillsbury,  31  La.  Ann.  16,  and  Boston  etc.  R.  R.  Co.  v. 
State,  60  N.  H.  95,  as  to  necessity  for  uniformity  in  taxation;  State 
Board  of  Assessors  v.  Central  R.  R.  Co.,  48  N.  J.  L.  337,  350,  4  Atl.  592, 
601,  holding  all  kinds  of  property  must  be  taxed  uniformly  or  not  at  all ; 
Buie  V.  Commrs.  of  Fayetteville,  79  N.  C.  274,  holding  national  bank 
shares  taxable  at  place  of  owner's  residence  or  of  location  of  bank; 
Germania  Sav.  Bank  v.  Darlington,  50  S.  C.  371,  27  S.  £.  860,  holding 
uniformity  must  be  coextensive  with  territorial  limits  of  tax. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  E.  A. 
889,  842. 

Municipal  corporation  retaining  fruits  of  its  bond  issue  cannot  repudi- 
ate same  on  ground  of  ultra  vires. 

Approved  in  Noyes  v.  Ireland  etc.  Coasting  Co.,  McAr.  &  M.  (D.  C.) 
10,  upholding  trust  deed  of  corporation  as  not  ultra  vires  and  void; 
Union  Hardware  Co.  v.  Plume  Co.,  68  Conn.  222,  20  Atl.  455,  State 
Board  of  Agriculture  v.  Citizens'  Ry.  Co.,  47  Ind.  412,  17  Am.  Rep.  707, 
and  Wren  v.  Indianapolis,  96  Ind.  218,  all  holding  corporation  cannot 
escape  obligations  of  contracts,  under  which  it  has  received  benefits,  by 
pleading  ultra  vires;  Board  v.  Lafayette  Ry.  Co.,  50  Ind.  107,  collecting 
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authorities  on  rules  governing  defenses  and  charges  of  ultra  vires ;  Beach 
V.  Wakefield,  107  Iowa,  585,  76  N.  W.  694,  holding  quasi-puhlic  corpora- 
tions subject  to  rule;'  Brown  v.  Atchison,  39  Kan.  50,  74  Am.  St.  Bep.  525, 
17  Pac.  472,  stating  rule  as  to  liability  for  benefits  received  under  ultra 
vires  contract  j  Hutchinson  etc.  Ry.  Co.  v.  Kingman  Co.,  48  Kan.  87,  30 
Apr.  St.  Bep.  288,  15  L.  B.  A.  408,  28  Pac.  1084,  holding  township  retain- 
ing fruits  of  bond  issues  estopped  from  setting  up  irregularity  thereof ; 
Woolen  Co.  v.  Lamb,  143  Mass.  422,  9  N.  E.  824,  arguendo. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.*  668,  681. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Oas.  94. 

What  is  quasi-publio  corporation.    Note,  18  Ann.  Oas.  1064. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  B.  A. 
696. 

Miscellaneous.    Cited  in  Jack  v.  Williams,  113  Fed.  829,  as  showing 
that  statement  of  lower  court  was  dictum. 
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20  WalL  1-8,  22  Ii.  Ed.  807,  HABIOH  ▼.  FOIiOBBw 

W]i«re  corporatlosi  ham  beea  diflw>lT«d  and  f  oratgn  atladimeiil  In  an- 
oUiflr  State  ham  iwmltod  iA  Judgment  agalnjit  it  snd  the  garnishee,  the  latter 
eaanot  plead,  on  scire  facias,  that  corporation  waa  not  dissolved  for  lack 
of  Jurisdiction  In  comt  decreeing  it. 

Approved  in  Priest  v.  Folger,  164  U.  S.  597,  22  L.  Ed.  809, 14  Sup.  Ct. 
1209,  followii^  mle;  Mutual  Life  Ins.  Co.  v.  Harris,  97  U.  S.  336,  24 
L.  Ed.  962,  and  Whiting  v.  Burger,  78  Me.  294,  4  Ati.  696,  as  to  rule  of 
comity,  where  judgment  rendered  in  one  State  is  sought  to  be  enforced 
in  another;  Graham  v.  Spencer,  14  Fed.  606,  arguendo. 

Beceivers  of  defunct  corporation  are  bound  hy  appearance  of  their 
attorney!. 

Approved  in  Lackett  v.  Rumbaugh,  45  Fed.  27,  holding  appearance  of 
garnishee  places  funds  in  his  hands  in  custodia  legis. 

Right  of  minority  stockholder  or  stockholders  to  maintain  suit  to 
wind  up  or  dissolve  corporation.    Note,  15  Ann.  Gas.  422. 

Miscellaneous.  Cited  in  Creighton  v.  Kerr,  20  Wall.  13,  22  L.  Ed. 
311,  incidentally;  Kelley  v.  Mississippi  Cent.  Ry.  Co.,  2  Flipp.  586,  1 
Fed.  568,  as  instance  where  corporation  put  in  plea  of  its  own  non- 
existence. 

20  WaU.  8-14,  22  L.  Ed.  809,  CntEIGHTON  ▼.  EEBB. 

Ctoneral  i^pearance  waives  all  question  relating  to  service  of  process; 
tbe  question  of  Jurisdiction  only  is  saved. 

Approved  in  United  States  v.  New  York  &  0.  S.  S.  Co.,  216  Fed.  68, 

132  C.  C.  A.  305,  general  appearance  by  government  waives  objection 
that  suit  under  Tucker  Act  is  brought  in  wrong  district;  Bentley  v.  Reid, 

133  Fed.  702,  66  C.  C.  A.  528,  where  on  petition  being  filed  dex^  failed 
to  annex  process  so  that  same  could  be  served  for  next  term  and  court 
entered  order  directing  service  for  succeeding  term,  and  on  such  service 
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defendant  pleaded  to  merits,  commencement  of  action  for  purpose  of 
limitations  was  filing  of  petition;  Forman  v.  Healey,  19  N.  D.  124,  121 
N.  W.  1125,  land  officers  may  refuse  to  dismiss  contest  on  ground  of » 
insufficiency  of  notice  where  both  parties  appeared ;  Norfolk  etc.  R.  Co. 
V.  Sutherland,  105  Va.  549,  54  S.  E.  466,  where  defendant  appeared 
when  cause  was  remanded  to  rules  to  enablie  plaintiff  to  file  amended 
declaration,  service  of  summons  to  amended  declaration  is  unnecessary; 
Lackett  y.  Rumbaugh,  45  Fed.  31,  holding  general  appearance  of  defend- 
ant partner  not  served  with  process  is  not  waiver  of  lack  of  jurisdiction 
of  court,  in  respect  to  subject  matter;  L'Engle  v.  Gates,  74  Fed.  515^ 
applying  fore  part  of  rule  to  appearance  in  attachment  proceedings; 
Atlantic  etc.  Ry.  Co.  v.  Peake,  87  Va.  140,  12  S.  E.  351,  and  Moore  v. 
Greeui  90  Va.  183,  reaffirming  rule;  Seattle  etc.  Ry.  Co.  v.  Union  Trust 
Co.,  79  Fed.  187,  24  C.  C.  A.  512,  arguendo. 

Witlndxawal  <»f  «  gtfitral  appearance,  "wltlkoiit  prejudice  to  plaintiff,'' 
does  not  imf ayorably  affect  plalntUTs  rights  acq.iiired  hj  defendants'  appear- 
ance;  bence  that  appearance  having  cured  failure  to  serre  preiiminary  notice 
under  foreign  attachment,  its  withdrawal  does  not  affect  it. 

Approved  in  Colusa  Parrot  Mining  etc.  Co.  v.  Monahan,  162  Fed.  279, 
89  C.  C.  A.  -256,  order  dismissing  action  without  prejudice  leaves  party 
as  if  no  such  action  had  been  instituted;  Fardon  v.  Washington  Loan 
etc.  Co.,  44  App.  D.  C.  72,  x>erson  who  had  filed  waiver  of  citation  before 
will  was  probated  held  to  have  appeared  voluntarily  in  proceedings; 
Rio  Grande  Irr.  Co.  v.  Gildersleeve,  174  U.  S.  606,  43  L.  Ed,  1104,  19 
Sup.  Ct.  762,  holding  withdrawal  of  appearance,  without  leave  of  court, 
leaves  record  in  condition,  in  which  judgment  by  default  for  want  of 
appearance  can  be  entered ;  Graham  v.  Spencer,  14  Fed.  607,  under  such 
circumstances  as  above,  court  may  proceed  as  if  defendant  were  still 
in  its  presence;  White  v.  Ewing,  69  Fed.  454,  16  C.  C.  A.  296,  where,  in 
suit  to  foreclose  vendor's  lien,  nonresidents  voluntarily  appeared,  but 
subsequently  withdrew  appearance;  Rogers  v.  New  York  etc.  Land  Co., 
134  N.  Y.  219,  32  N.  E.  35,  where  injunction  is  vacated  without  prejudice 
to  either  party,  neither  is  in  position  to  take  advantage  thereander; 
First  Nat.  Bank  v.  Cunningham,  48  Fed.  517,  in  general  discussion  as 
to  effect  of  withdrawal  of  an  appearance;  Romaine  v.  Union  Ins.  Co., 
28  Fed.  638,  arguendo;  dissenting  opinion  in  Bloxham  t.  Florida  Cen- 
tral Ry.  Co.,  39  Fla.  294,  22  South.  708,  as  to  meaning  of  phrase  ''with- 
out prejudice";  dissenting  opinion  in  Fulton  v.  Ramsey,  67  W.  Va.  334, 
140  Am.  St.  Rep.  969,  68  S.  E.  386,  majority  holding  that  mere  inquiry 
as  to  whether  continuance  could  be  had  was  not  general  appearance. 

Power  of  attorney  to  withdraw  answer  or  appearance  and  permit 
default  judgment.    Note,  8S  L.  R.  A.  516. 

Amendment  of  pleading  as  requiring  new  process.    Note,  Ann.  Oas. 
1913B,  834. 
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20  WaU.  14r^,  22  I..  Ed.  811,  McQUIDBT  ▼.  WABE. 

OiM  teaving  koma  to  jotai  Ui  a  rebelUon  against  tbe  goTwcnment  caonot 
have  jadgmenta  given  against  Urn  in.  bis  abaenoe  set  aside  in  egnity  on 
ground  tbat  lie  was  not  served  wltb  notice  of  suits. 

Approved  in  Jenkins  v.  Hannan,  26  Fed.  664,  holding  party  who  vol- 
untarily leaves  his  country  for  purpose  of  engaging  in  hostility  against 
it  cannot  complain  of  legal  proceedings,  r^ularly  prosecuted  against 
him  in  his  absence;  Bush  v.  Sherman,  80  111.  174,  holding  right  of  mort- 
gagee to  execute  power  of  sale,  given  in  mortgage,  is  not  affected  by 
mortgagor  leaving  State  and  going  within  lines  of  enemy,  for  purpose 
or  uniting  with  those  in  rebellion. 

Distinguished  in  Haymond  v.  Camden,  22  W.  Va.  194, 195,  202,  where 
West  Yii^nia  statute  was  held  invalid,  which  sought,  by  publicatioui 
to  confer  jurisdiction  on  courts  over  persons  who  had  gone  into  Gon« 
federate  lines  during  war. 

Bqnity  always  refuses  assistance,  where  there  has  been  gross  laches  in 
the  iiroseeution  of  rights. 

Approved  in  Bower  v.  Stein,  177  Fed.  678,  101  C.  C.  A.  299,  where 
eomplainant  made  no  effort  to  have  foreclosure  decree  set  aside  for  five 
years  after  sale  thereunder;  Salmon  v.  Wynn,  153  Ala.  545, 15  Ann.  Gas. 
478,  45  South.  135,  bill  to  have  chancery  court  assume  administration 
of  estate  of  decedent  held  barred  by  laches;  Ryason  v.  Dunten,  164 
Ind.  96,  73  N.  E.  77,  where  mother  in  possession  as  cotenant  with  son 
purchased  land  at  foreclosure  and  obtained  sheriff's  deed,  and  son  for 
several  years  after  failed  to  assert  rights,  he  cannot  assert  rights  against 
mother's  remote  grantee  for  value;  Phipps  v.  Wise  Hotel  Co.,  116  Va. 
750,  82  S.  £.  685,  denying. bill  of  review  where  petitioner  had  neglected 
to  make  defense  at  hearing;  Ketchum  v.  Mobile  etc.  Ry.  Co.,  2  Woods, 
542,  Fed.  Cas.  7737,  where  party  who  was  removed  from  trusteeship 
during  war,  and  who  made  no  effort  to  reclaim  same  for  a  period  of  ten 
years,  was  held  to  have  acquiesced  in  appointment  of  his  successor;  Bell 
V.  Hudson,  73  Cal.  288,  289,  2  Am.  St.  Rep.  793,  794,  14  Pac.  792,  793, 
where  a  delay  of  twenty-five  years  by  representatives  of  one  partner 
in  bringing  action  against  representatives  of  other  partner  for  partner- 
ship accounting  was  held  such  laches  as  to  bar  claim ;  Horr  v.  French, 
99  Iowa,  82,  68  N.  W.  584,  holding  a  delay  of  twenty-six  years  barred 
ripfht  to  bring  suit  to  set  aside  administrator's  sale;  Bliss  v.  Prichard, 
67  Mo.  186,  where  delay  of  eight  years  was  held  to  bar  suit  of  party 
to  compel  his  attorney  to  transfer  to  him  property  which  he  had  in- 
structed attorney  to  purchase  for  him,  but  which  had  been  purchased 
in  name  of  attorney;  Bradshaw  v.  Yates,  67  Mo.  232,  each  case,  as  it 
arises,  must  be  determined  by  its  own  circumstances ;  Orr  v.  Pennington, 
93  Va.  271,  24  S.  E.  929,  dismissing  bill  seeking  to  have  deed  set  aside 
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on  ground  of  undue  influence;  Wickham  v.  Spragne,  18  Wasb.  471,  61 
Pac.  1057,  where  claim  by  ward  against  guardian  for  an  secoonting  for 
lands  sold  forty  years  before,  was  held  stale;  Bausman  y.  Kelley,  38 
Minn.  209,  8  Am.  St.  Bep.  686,  36  N.  W.  337,  where,  through  claimant's 
delay,  equities  had  intervened  in  favor  of  third  parties;  Logansport  v. 
Uhl,  99  Ind.  545,  50  Am.  Bep.  116,  as  bearing  on  question  of  equitable 
estoppel. 

Equity— Stale  claim.    Note,  23  Am.  St.  Bep.  150. 

Laches  as  affected  by  ignorance  of  facts.    Note^  19  Ann.  Oas.  112. 

General  allegation  of  ignorance  of  things,  a  knowledge  of  which  was 
readily  ascertainable,  is  insul&cient  to  set  in  action  equitable  remedies. 

Approved  in  Wilder  v.  Dennis,  202  Fed.  674,  121  C.  C.  A.  77,  emr 
in  published  notice  of  tax  sale  immaterial  where  it  did  not  affect  anyone 
who  was  entitled  to  notice ;  Williams  v.  Woodruff,  35  Colo.  44,  5  L.  B.  A. 
(N.  S.)  986,  85  Pac.  95,  where  there  was  delay  of  thirteen  years  in  bring- 
ing suit  te  set  aside  fraudulent  conveyances  by  trustee;  Levis  v.  Kcngia, 
8  App.  D.  C.  239,  neither  poverty,  illiteracy  nor  ignorance  will  excuse 
laches;  Snow 'v.  Blount,  182  Mass.  491,  65  N.  E.  846,  refusing  to  cancel 
mortgage  given  by  administrator  at  suit  of  administrator's  attorney  who 
purchased  at  probate  sale;  Naddo  v.  Bardon,  51  Fed.  497,  2  C.  C.  A. 
335  (affirming  47  Fed.  788),  holding  an  allegation  that  complainant  only 
recently  obtained  knowledge  as  to  his  rights  is  too  vague  and  uncertain ; 
Bliss  V.  Prichard,  67  Mo.  188,  fact  sets  up  as  an  excuse  for  laches  must 
be  specifically  and  definitely  pleaded. 

He  who  seeks  equity  must  do  equity,  and  he  cannot  set  aside  the  pro- 
ceedingB  for  collection  of  a  deht  without  tendering  the  amount  due. 

Approved  in  Fisk  v.  City  of  Kepkuk,  144  Iowa,  194,  122  N.  W.  899, 
'applying  rule  to  sale  for  nonpayment  of  special  assessment  for  street 
improvement. 

Miscellaneous.  Cited  in  Sawyer  v.  Gray,  205  Fed.  162,  without  par- 
ticular application. 

20  WalL  20-30,  22  L.  Ed.  279,  HUMA8T0N  ▼.  AMEBIOAN  TELEGBAPH 
OO. 

Where  contract  provides  that  certain  matteni  therein  shall  he  referred 
to  arhitrators  for  settlement,  one  party  cannot  arhitrarUy  ignore  stipolation 
and  resort  in  first  instance  to  courts  of  law. 

Approved  in  Elberton  Hardware  Co.  v.  Hawes,  122  Ga.  866,  60  S.  E. 
967,  where  parties  to  executory  agreement  for  sale  of  goods  agree  that 
price  to  be  fixed  by  values  named,  and  one  of  valuers  refuses  to  act, 
other  cannot  select  valuer;  Old  Colony  St.  By.  Co.  v.  Brockton  etc.  St. 


459  KEHR  v.  SMITH,  20  Wall.  31-36 

Ry.  Co.,  218  Mass.  90,  105  N.  E.  868/ where  two  street  railroads  agreed 
to  submit  to  attorney  apportionment  of  liability  for  joint  negligence, 
there  could  be  no  apportionment  in  absence  of  such  submission;  Hope- 
dale  El.  Co.  ▼.  Electric  etc.  Co.,  184  N.  Y.  363,  77  N.  E.  396,  where  con- 
tract for  sale  of  electric  plant  provided  that  if  vendor's  storage  bat- 
teries should  <>  prove  superior  to  vendees,  it  would  pay  certain  sum  as 
bonus  based  on  percentage  of  superiority,  and  vendee  refused  to  make 
test,  damages  recoverable  are  only  nominal  in  absence  of  evidence  of 
superiority;  Denver  etc.  Constr.  Co.  v.  Stout,  8  Colo.  66,  5  Pac.  630, 
Thomdike  v.  Wells  Memorial  Assn.,  146  Mass.  620,  16  N.  E.  749,  and 
Meyers  v.  Pacific  Construction  Co.,  20  Or.  610,  27  Pac.  586,  in  which 
eases  plaintiff's  demand  was  held  premature,  because  of  failure  to  refer 
to  arbitrators  or  show  excuse  for  not  doing  so. 

Arbitration  agreements.    Note,  47  L.  R.  A.  (N.  S.)  384,  410,  411. 

If  pexfozntance  of  conditioxi  for  valuation  of  thing  sold  be  rendered 
impossible  by  act  of  vendee,  price  of  thing  sold  must  be  fixed  by  Jury  on 
quantum  valebat.  * 

Approved  in  Schlottman  v.  E.  I.  Du  Pont  De  Nemours  Powder  Co., 
210  Fed.  360,  applying  rule  where  purchaser  of  factory  promised  pre- 
mium if  it  could  produce  at  certain  price  and  then  disproved  of  it; 
Nangle  v.  Terkes,  187  111.  368,  58  N.  E.  313,  holding  bill  does  not  lie 
to  rescind  eonstruction  contract  because  of  defendant's  interference 
with  impartiality  of  third  person  who  was  to  value  cost  of  work. 

Distinguished  in  Elbertson  Hardware  Co.  v.  Hawes,  122  Ga.  869,  50 
S.  E.  969,  fact  that  one  of  parties  to  executory  agreement  for  sale  of 
goods  under  which  valuers  fix  price  is  cause  of  refusal  of  one  of  valuers 
to  act  does  not  estop  him  from  denying  valuation  made  otherwise  than 
according  to  agreement. 

Measure  of  damages  for  breach  of  contract  to  exchange  property. 
Note,  15  Ann.  Gas.  475. 

20  WaU.  Sl-36v  S!2  L.  Ed.  313,  KEHB  ▼.  SMITH. 

Where  husband  and  wife  enter  into  contract  of  separation,  stipulating 
therein  as  to  property  rights  of  each,  entire  contract  becomes  avoided  on 
their  subsequent  reconciliation. 

Approved  in  In  re  Estate  of  Matteote,  59  Colo.  569,  151  Pac.  460, 
husband's  will  abrogated  where  he  cohabited  with  divorced  wife,  thereby 
effecting  common-law  marriage;  Gaster  v.  Caster's  Estate,  90  Neb.  534, 
134  N.  W.  236,  contract  of  separation  held  avoided  by  reconciliation; 
Hale  V.  Hale,  40  Okl.  112,  135  Pac.  1147,  agreement  for  separate  main- 
tenance abrogated  by  reconciliation  and  cohabitation;  Knapp  v.  Knapp, 
95  Mich.  477,  55  N.  W.  354,  holding,  under  such  circumstances,  a  wife 
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entitled  to  dower  rights,  although  in  contract  of  separation  she  had 
waived  them. 

Distinguished  in  Dennis  v.  Perkins,  88  Kan.  434,  48  L.  &•  A.  (N.  8.) 
1219,  129  Pae.  167,  separation  agreement  held  not  avoided  by  reconcilia- 
tion, in  view  of  intention  of  parties. 

Effect  on  agreement  for  separation  between  husband  and  wife  of 
subsequent  reconciliation  between  them.  Note,  Ann.  Oaa.  191SA, 
1338. 

Voluntary  settlements  are  valid  as  against  existing  creditors,  unless 
such  settlements  be  greatly  disproportionate  to  means  of  party  making 
same,  taking  into  view  his  debts  and  means. 

Approved  in  Hessian  v.  Patten,  154  Fed.  832,*  833,  83  C.  C.  A.  545, 
voluntary  conveyance  by  solvent  father  to  child  is  not  necessarily 
fraudulent ;  Brown  v.  Case,  41  Or.  229,  69  Pac.  46,  holding  grantor  sol- 
vent at  time  he  executed  conveyance  for  inadequate  consideration;  Lloyd 
V.  Fulton,  91  U.  S.  485,  25  L.  Ed.  865,  prior  indebtedness  is  only  rebutta- 
ble presumption  of  fraud;  Herring  v.  Richards,  1  McCrary,  575,  3  Fed. 
443,  where  voluntary  settlement  made  by  parent  on  children  at  time 
parent  was  solvent  was  held  valid;  Wiswell  v.  Jarvis,  2  Hask.  497,  9  Fed. 
87,  where  conveyance  of  property  valued  at  five  thousand  dollars,  made 
by  husband  to  wife  at  time  he  had  property  in  excess  of  debts  valued 
at  twelve  thousand  dollars,  was  held  not  fraudulent;  Morgan  ▼.  Hecker, 
74  Cal.  542, 16  Pac.  318,  and  French  v.  Holmes,  67  Me.  191,  the  question 
of  fraudulent  intent  is  one  of  fact,  not  of  law ;  Hume  &  Warwick  Co.  v. 
Condon,  44  W.  Va.  557,  30  S.  E.  58,  holding  conveyance  by  husband  to 
wife  not  fraudulent  where  he  retained  tangible  property  largely  in 
excess  of  his  debts;  Spaulding  v.  McOovem,  22  Fed.  Cas.  892,  holding 
voluntary  settlement  by  one'  indebted  void,  if  debts  and  contingent 
liabilities  existing  at  time  of  conveyance  are  paid  by  contracting  other 
obligations,  which  afterward  result  in  insolvency;  Rose  v.  Dunklee,  12 
Colo.  App.  412,  56  Pac.  345,  in  discussion  as  to  amount  of  property 
which  must  remain  in  hands  of  debtor  in  order  to  relieve  transfer  from 
taint  of  fraud;  Flory  v.  Houck,  186  Pa.  St.  268,  40  Atl.  482,  arguendo; 
Perry  v.  Ruby,  81  Va.  326,  holding  the  burden  of  showing  that  a  post- 
nuptial settlement  was  not  voluntary,  but  for  consideration,  is  on  those 
claiming  under  it. 

In  the  following  the  conveyances  were  held  to  be  fraudulent,  and 
therefore  void:  Hawkins  v.  Wills,  49  Fed.  509,  1  C.  C.  A.  339,  where 
husband  had  conveyed  his  real  property  to  his  wife  and  retained  insuffi- 
cient personalty  to  pay  his  debts;  Adams  v.  Edgerton,  48  Ark.  424, 
3  S.  W.  630,  where  husband  having  creditors,  settled  all  his  property 
on  his  wife;  Pursel  v.  Armstrong,  37  Mich.  331,  and  Foster  v.  Foster, 
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56  Vt.  548,  where  father  had  settled  most  of  his  property  on  his  children 
in  order  to  prevent  the  collection  of  alimony  decreed  his  wife;  Hunter 
V.  Hnnter,  10  W.  Va.  340,  voluntary  settlement  by  husband  on  wife  at 
time  he  was  largely  indebted,  to  degree  of  embarrassment. 

Distinguished  in  Pirs^  Nat.  Bank  v.  Swan,  3  Wyo.  375,  23  Pac.  751, 
where  defendant  made  no  attempt  to  rebut  presumption  that  voluntary 
conveyance  by  one  indebted  was  fraudulent. 

Deeds  and  agreements  between  husband  and  wife  for  separation. 
Note*  90  Am.  Dec.  369. 

What  transfers  are  fraudulent  as  to  creditors.    Note,  90  Am.  Dec. 
736. 

Right  to  dower  of  wife  joining  in  conveyance  set  aside  as  in  fraud 
of  creditors.    Notcj  15  Ann.  Gas.  447. 

When  conveyance  Is  set  aside  as  void  as  to  existing  creditors,  all  credi- 
torSy  prior  and  subseauent,  share  in  fund  pro  rata. 

Approved  in  In  re  Duggan,  183  Fed.  409,  106  C.  C.  A.  51,  and  Hfeld 
V.  De  Baca,  13  N.  M.  39,  40,  79  Pac.  725,  both  following  rule;  Bassett 
v.  McKenna,  52  Conn.  442,  holding  where  conveyance  is  set  aside  as 
fraudulent,  as  to  existing  creditors,  the  et[uities  of  subsequent  creditors 
are  superior  to  those  of  grantee ;  Piatt  v.  Mead,  9  Fed.  98,  and  Ldlienthal 
V.  Drucklieb,  92  Fed.  758,  34  C.  C.  A.  567,  where  conveyance  is  made 
with  actual  intent  to  defraud  existing  creditors,  and  grantee  participates 
in  fraud,  subsequent  creditors  are  entitled  to  relief  equally  with  prior. 

•Distinguished  in  Lee  v.  HoUister,  5  Fed.  760,  where  subsequent  cred- 
itors were  held  not  entitled  to  any  share. 

Miscellaneous.  Cited  in  Rosenberg  v.  Frank,  58  Cal.  405,  as  to  mean- 
ing of  ''pro  rata.'* 

20  WalL  36-46,  22  Ik  Ed.  282,  PAOIFIO  B.  B.  CO.  ▼.  liAOTJIBB. 

Orants  by  State  to  coiporations,  when  ambignous,  are  to  be  construed 
In  favor  of  State. 

Approved  in  Memphis  etc.  Ry.  Co.  v.  Berry,  41  Ark.  446,  in  discussion 
as  to  whether  State  had  contracted  to  exempt  property  of  railroad  com- 
pany from  taxation;  Memphis  Gas  Co.  v.  Shelby  County,  109  U.  S.  401, 
27  L.  Ed.  977,  3  Sup.  Ct.  206,  holding  exemptions  from  taxation  must 
be  in  clear  and  explicit  words. 

Distinguished  in  Winona  etc.  Ry.  Co.  v.  County  of  Deuel,  3  Dak.  Ter. 
16, 12  N.  W.  565,  when  contract  is  unambiguous,  it  should  be  given  same 
effect  as  contract  between  private  persons. 

lUssouri  act  of  December  26,  1852,  providing  that  Pacific  railway  should 
be  exempt  from  taxation  until  road  was  comiAeted  and  had  been  in  opera- 
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tion  for  two  srean,  nnloBs  dlTlden^is  ware  aooner  declared,  created  a  con- 
tract l>etween  tlie  State  and  railway  company. 

Approved  in  State  v.  Chicago  etc.  Ry.  Co.,  128  Wis.  604,  108  N.  W. 
609,  upholding  statute  impoeing  tax  on  gross  earnings  of  railroad; 
Hewitt  V.  New  York  etc.  Ry.  Co.,  12  Blatchf.  172,  Fed.  Cas.  6443,  fol- 
lowing rule;  Oliver  v.  Memphis  etc.  Ry.  Co.,  30  Ark.  131^  Winona  etc. 
Ry.  Co.  V.  County  of  Deuel,  3  Dak.  13,  12  N.  W.  664,  Riehmond  etc.  Ry. 
Co.  V.  Board  of  Commrs.  of  Orange  County,  74  N.  C.  510,  and  JCnoxville 
etc.  R.  R.  Co.  V.  Hicks,  9  Baxt.  450,  all  holding  a  subsequent  statute 
or  constitutional  provision,  taking  away  this  privilege,  impairs  the  obli- 
gation of  a  contract  and  is  therefore  invalid;  Bailey  v.  Magwire,  22 
Wall.  226,  22  L.  Ed.  852,  arguendo. 

Modified  in  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  110  N.  C.  162,  14 
S.  E.  658,  holding  grant  of  exemption  from  taxation,  without  some  con- 
sideration therefor  constitutes  a  privilege  which  may  be  recalled  at 
pleasure. 

Clause  in  Missouri  Oonstltution  of  1866,  providing,  for  levying  of  tax 
on  gross  receipts  of  Pacific  railroad^  impaired  obligation  of  a  contract  of 
1852,  exempting  tbe  company,  provisionally,  ftrom  taxation. 

Approved  in  Mechanics'  Bank  v.  City  of  Kansas,  73  Mo.  558,  holding 
State  cannot  withdraw  a  statutory  exemption  from  taxation  once  given, 
unless  right  so  to  do  is  reserved;  to  same  effect,  State  v.  Walsh,  31  Neb. 
477,  48  N.  W.  265;  Opinion,  58  N.  H.  624,  contract  valid  when  made, 
cannot  be  invalidated  by  amendment  to  Constitution. 

Distinguished  in  Hewitt  v.  New  York  etc.  Ry.  Co.,  3.2  Blatchf.  477, 
Fed.  Cas.  6443,  where  State  in  granting  charter  to  corporation  had  re- 
served right  to  repeal  clause  exempting  corporation  property  from  taxa- 
tion ;  People  v.  Commissioners  of  Taxes,  82  N.  T.  466,  on  ground,  statute 
in  question  contained  no  express  exemption  from  taxation,  and  none 
would  be  inferred. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Gas.  681. 

Property  included  in  general  exemption  of  railroad  from  taxation. 
Note,  4  Ann.  Gas.  1204. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  81,  95. 

State  legislature,  when  not  restricted  by  Constitution,  may  exempt  from 
taxation  such  property  as  it  may  deem  expedient. 

Approved  in  Oliver  v.  Memphis  etc.  Ry.  Co.,  30  Ark.  130,  where  Ins- 
ist ure  had  exempted  property  of  railroad  corporation  from  taxation; 
dissenting  opinion  in  State  v.  Morgan,  28  La.  Ann.  493,  the  majority 
holding  the  purchaser  of  a  railroad,  which  was  by  statute  exempt  from 
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taxation,  did  not  acquire  this  right  or  franchise  of  exemption;  Dow  ▼. 
Northern  R.  R.  Co.,  67  N.  H.  48,  36  Atl.  534,  but  exemption,  when 
claimed,  must  be  shown  by  clear  and  unambiguous  language;  Knoxville 
ete.  R.  R.  Co.  t.  ELicks,  9  Baxt.  446,  following  rule. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

20  Wall.  46-64.  22  L.  Ed.  287,  NOBTH  MISSOUBI  B.  B.  CO.  v.  MAGUIBE. 

Power  of  taxation  residee  in  States,  as  an  incident  and  attribute  of 
■oyereignty. 

Approved  in  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  533,  where 
constitutionality  is  affirmed,  of  State  statute,  imposing  tax  on  gross 
receipts  of  foreign  corporation  doing  business  within  State;  Anderson 
V.  Brewster,  44  Ohio  St.  581,  9  N.  E.  686,  in  discussion  as  to  constitu- 
tionality of  act  providing  for  assessment  of  tax  upon  business  of 
trafficking  in  intoxicating  liquors. 

Distinguished  in  Worth  v.  Wilmington  etc.  R.  R.  Co.,  89  N.  C.  299, 
45  Am.  Rep.  686,  charter  providing  railroad  should  be  exempt  from  any 
public  chaise  or  tax  whatever. 

Taxing  power  of  State  is  never  presmned  to  be  reUnquidied,  conse- 
quently intention  to  relinquish  must  be  shown  in  dear  and  unambiguous 
terms.  Missouri  act  of  1866,  construed  and  held  not  to  exempt  Nortii  Mis- 
souri railroad  from  taxation. 

Approved  in  Clement  National  Bank  y.  Vermont,  231  U.  S.  143,  58 
I..  Ed.  159,  34  Sup.  Ct.  31  (affirming  84  Vt.  190,  Ann.  Cas.  1912D,  22, 
78  Atl.  953),  upholding  State  tax  upon  interest-bearing  deposits  in 
National  banks;  Mumford  v.  Sewall,  11  Or.  70,  50  Am.  Rep.  464,  4  Pac. 
586,  holding  State  may  tax  property  which  was  exempt  from  taxation  at 
time  it  was  acquired,  as,  for  instance,  mortgages;  Grand  Lodge  v.  New 
Orleans,  44  La.  Ann.  665,  11  South.  151,  upholding  qualified  exemption. 

Taxation  of  franchises.    Note,  131  Am.  St.  Bop.  879.  ' 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  66. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  89,  95. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  B.  A. 
S25. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
workmen's  compensation  acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  compensation 
act  of  1906.    Note,  10.  N.  C.  0.  A.  12. 

Judicial  inquiry  into  wisdom  or  policy  of  statute,  or  motives  prompt- 
ing its  enactment.    Note,  1  AlUL  Cas.  571. 
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20  WalL  64*72,  22  L.  Bd.  815,  OBEQON  STEAM  KAV.  00.  Y.  WINBO&. 
Contract  in  general  restraint  of  trade  *ia  Illegal  and  Told. 
Approved  in  Fisheries  Co.  y.  Lennen,  116  Fed.  219,  220,  upholding  eon- 
tract  by  which  vendor  agreed  as  condition  of  sale  that  he  wonld  not 
become  engaged  or  interested  in  business  of  catching  or  manufacturing 
products  from  certain  classes  of  fish  along  Atlantic  in  competition  with 
business  of  purchaser  for  twenty  years ;  Stewart  v.  Steams  etc.  Lumber 
Co.,  56  Fla.  592,  24  L.  B.  A.  (N.  S.)  649,  48  South.  26,  holding  void 
contract  for  lease  of  storehouse  containing  provisions  intended  to  give 
monopoly  of  trade  with  lessor's  employees;  Webb  Press  Co.  v.  Bieree, 
116  La.  912,  41  South.  206,  holding  void  contract  whereby  one  con- 
templating to  engage  in  business  in  certain  place  agrees  with  another  not 
to  do  so;  State  v.  Standard  Oil  Co.,  218  Mo.  406,  116  S.  W.  1028, 
liolding  void  agreement  by  which  two  oil  companies  divided  State  and 
agreed  not  to  sell  in  each  other's  territory;  Anderson  v.  Shawnee  Com- 
press Co.,  17  Okl.  239,  15  L.  R.  A.  (N,  S.)  846,  87  Pac.  317,  lease  in 
which  lessor  bound  himself  not  to  engage  in  business  of  compressing 
cotton  within  fifty  miles  held  void;  Fox  Steel  Co.  v.  Schoen,  77  Fed. 
31,  where  an  agreement  between  manufacturers  that  one  should  not  use 
pressed  metal  in  the  manufacture  of  truck  frames  was  held  an  unrea- 
sonable restraint  of  trade;  Western  Union  Tel.  Co.  v.  American  Tel. 
Co.,  65  Ga.  163,  38  Am.  Rep.  783,  holding  agreement,  between  railroad 
company  and  telegraph  company,  whereby  latter  was  given  exclusive 
right  to  occu|^  right  of  way  of  former,  for  purpose  of  erecting  telegraph 
poles  and  other  purposes  in  connection  with  business  of  transmitting 
messages,  invalid;  Consumers'  Oil  Co.  v.  Nunnemaker,  142  Ind.  565, 
51  Am.  St  Rep.  196,  41  N.  E.  1050,  holding  agreement  betwe^  seller 
and  purchaser  of  retail  oil  business,  that  former  would  not  re-engage 
in  same  business  within  limits  of  State,  except  in  one  city  specified, 
is  void;  Texas  etc.  R.  R.  Co.  v.  Southern  etc.  R.  Co.,  41  La.  Ann.  982, 
17  Am.  St.  Rep.  455,  6  South.  892,  where  agreement  between  competing 
railroads  to  divide  earnings  was  void;  Bishop  v.  Palmer,  146  Mas6.  474, 
4  Am.  St.  Rep.  341,  16  N.  E.  303,  where  agreement  between  purchaser 
and  seller  of  business,  that  latter  would  not  enter  into  like  business 
anywhere  within  period  of  five  years,  was  held  void;  to  same  effect  in 
Gamewell  Fire  Alarm  Tel.  Co.  v.  Crane,  160  Mass.  56,  39  Am.  St.  Rep. 
464,  22  L.  R.  A.  676,  35  N.  E.  99,  such  an  agreement  should  be  limited 
as  to  place;  Wiggins  Ferry  Co.  v.  Chicago  etc.  Ry.  Co.,  5  Mo.  App.  372, 
where  agreement  between  carriers,  which  resulted  in  placing  impediments 
in  way  of  shippers,  was  held  void ;  Ford  v.  Gregson,  7  Mont.  98,  14  Pac. 
662,  where  contract  between  parties,  owners  of  water  rights,  that  neither 
should  dispose  of  same  without  consent  of  others,  was  held  contrary 
to  public  policy;  Herreshoff  v.  Boutineau,  17  R.  I.  6,  38  Am.  St.  Rep. 
853,  8  L.  R.  A.  471, 19  Atl.  713,  holding  an  agreement  between  a  teacher 
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and  his  employer,  that  former  would  not  teach  within  State  for  a  period 
of  one  year  from  time  of  leaving  employment  of  latter,  to  be  unrea- 
sonable; Field  Cordage  Co.  v.  National  Cordage  Co.,  6  Ohio  C.  C.  620, 
holding  contract,  in  form  a  lease  of  machinery,  contrary  to  pablio  policy 
and  void  where  parties  executed  same  for  purpose  of  restraining  trade 
and  creating  a  monopoly ;  West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe- 
Line  Co.,  22  W.  Va.  622,  623,  46  Am.  Bep.  583,  5S4,  holding  contract, 
giving  exclusive  right  of  way  and  privilege  of  laying  tubing  for  trans- 
porting oil  over  a  tract  of  land,  void  as  unreasonable  restraint  of  trade. 

Contracts  in  restraint  of  trade.    Note,  92  Am.  Dec.  758. 

Validity  of  contracts  in  restraint  of  trade.    Note,  95  Am.  Dec.  193. 

Invalidity  of  contracts  in  restraint  of  trade.    Note,  6  E.  R.  0.  451. 

In  order  tliat  contract  In  restraint  of  trade  be  not  imreasonable,  re- 
straint imposed  must  not  be  larger  than  is  required  for  necessary  iKrotection 
of  party  with  whom  contract  is  made. 

Approved  in  Marriman  v.  Cover,  104  Va.  436,  61  S.  E.  819,  upholding 
contract  between  firm  procuring  railroad  right  of  way  and  owner  that 
no  6ak  bark  be  shipped  over  road  except  to  owner,  unless  he  refuses 
to  take  it  at  market  price;  In  re  Greene,  52  Fed.  118,  where  act  of 
Congress  of  July  2,  1890,  in  relation  to  monopolies,  is  construed,  hold- 
ing no  precise  boundary  can  be  laid  down  as  to  when  restraint  would  be 
reasonable. 

Theory  upon  which  contracts  in  restraint  of  trade  are  held  invalid, 
dlscQSsed. 

Approved  in  Cincinnati  etc.  Packet  Co.  v.  Bay,  200  U.  S.  185,  50  L.  Ed. 
4S3,  26  Sup.  Ct.  208,  purchaser  of  river  boats  cannot  invoke  anti-trust 
act  as  defense  to  action  for  purchase  price  though  he  agreed  to  maintain 
present  rates  which  relate  to  domestic;  business ;  United  States  v.  Patter- 
son, 201  Fed.  713,  upholding  criminal  provisions  of  Sherman  Anti-trust 
Act;  Manigault  v.  S.  M.  Ward  &  Co.,  123  Fed.  719,  holding  contract 
under  seal  by  which  persons  who  unlawfully  constructed  dam  across 
stream  to  protect  crops  from  floods  agreed  to  remove  same  in  considera- 
tion of  its  being  allowed  to  remain  till  end  of  season,  not  invalid 
where  parties  who  6laim  dam  unlawful  made  no  threats  except  to  institute 
legal  proceedings;  National  Enameling  &  Stamping  Co.  v.  Haberman, 
120  Fed.  418,  upholding  covenant  which  is  unlimited  as  to  time,  in  area 
covers  whole  United  States,  is  ancillary  to  main  lawful  contract  (being 
part  of  consideration  for  goodwill  sold),  and  is  reasonable  and  no  broader 
than  necessary  to  save  covenantee's  rights;  Harrison  v.  Glucose,  Sugar 
Refining  Co.,  116  Fed.  308,  58  L.  R.  A.  915,  53  C.  C.  A.  484,  upholding 
contract  whereby  employee  agrees  not  to  become  engaged  within  five 
years  in  specified  business  in  competition  with  employer  at  any  place 
vin— 80 
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within  radius  of  fifteen  hundred  miles,  where  goods  of  employer  are 
manufactured  by  secret  process ;  Lanzit  v.  Sefton  Mfg.  Co.,  184  111.  330, 
75  Am.  St.  Rep.  174,  66  N.  E.  394,  holding  void  contract  made  by  person 
engaged  in  particular  business  based  on  valuable  consideration  whereby 
he  agrees  not  to  engage  in  such  business  within  State  where  contract 
is  made  and  where  he  is  so  engaged  at  time  of  entering  contract;  Turner 
V.  Abbott,  116  Tenn.  727,  8  Ann.  Oaa.  150,  6  L.  R.  A.  (N.  S.)  892,  94 
S.  W.  66,  upholding  contract  whereby  dentist  entering  employment  of 
another  dentist  agreed  not  to  compete  with  him  at  termination  of  em- 
ployment; Cottington  v.  Swan,  128  Wis.  323,  107  N.  W.  337,  upholding 
contract  whereby  vendor  of  livery  t>usiness  agrees  not  to  engage  in  liv- 
ery business  in  same  place  so  long  as  vendee  or  his  heirs  continue  in 
business  in  same  place;  Gibbs  v.  Consolidated  Gas  Co.  of  Baltimore,  130 
U.  S.  409,  32  L.  Ed.  984,  9  Sup.  Ct.  557,  holding  courts  will  refuse  to 
enforce  contracts  which  impose  a  restraint  on  trade,  if  such  restraint,  to 
any  extent,  be  prejudicial  to  the  public  interests ;  to  same  effect  is  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  54,  35  L.  Ed.  66,  11 
Sup.  Ct.  486,  where  a  contract  not  to  engage  in  the  business  of  manu- 
facturing, using  or  hiring  of  sleeping-cars  for  a  period  of  ninety-nine 
years  was  held  void;  dissenting  opinion  in  United  States  v.  Trans- 
Missouri  Freip:ht  Assn.,  166  U.  S.  350,  41  L.  Ed.  1030,  17  Sup.  Ct.  562 
(reversing  58  Fed.  72,  74,  24  L.  R.  A.  84,  85,  7  C.  C.  A.  15,  which  affirms 
53  Fed.  450),  majority  holding  an  agreement  between  different  railroads, 
regulating  freight  rates,  to  be  in  restraint  of  trade  and  invalid;  Oliver 
V.  Gilmore,  52  Fed.  567,  568,  holding -contract  between  manufacturers, 
whereby  one  agrees  not  to  manufacture  a  particular  article,  in  considera- 
tion other  will  pay  him  certain  percentage  of  profits  derived  from  sale 
of  such  article  manufactured  by  him,  is  void;  Carr  v.  Whitebreast  Fuel 
Co.,  88  Iowa,  151,  55  N.  W.  210,  National  Benefit  Assn.  v.  Union  Hospital 
Co.,  45  Minn.  276,  11  L.  R.  A.  440,  47  N.  W.  807,  and  Watkins  v.  Morley, 
2  Tex.  App.  Civ.  635,  all  arguendo. 

Contracts  in  restraint  of  trade  must  be  adjudged  by  tlie  facts  and  cir- 
cumstances surrounding  each  particular  case. 

Approved  in  Merica  v.  Burget,  36  Ind.  App.  459,  75  N.  E.  1086,  agree- 
ment by  vendor  of  bank  to  quit  banking  business  and  not  to  start  bank 
in  same  town  while  vendee  owns  bank  sold  is  broken  by  vendor  sub- 
scribing to  stock  in  new  bank  and  acting  as  assistant  cashier;  Swigert 
V.  Tilden,  121  Iowa,  662, 100  Am.  St  Rep.  374,  63  L.  R.  A.  608,  97  N.  W. 
86,  upholding  sale  of  goodwill  in  mail  order  shirt  business  on  agreement 
of  seller  not  to  engage  in  manufacture  of  shirts  within  one  hundred 
miles  of  Des  Moines  nor  sell  shirts  in  Iowa  and  Nebraska  for  ten  years, 
except  as  vendee's  agent ;  Fowle  v.  Park,  131  U.  S,  97,  33  L.  Ed.  74,  9 
Sup.  Ct.  662,  where  a  contract  to  sell  a  particular  patent  medicine 
within  a  specified  region  only,  and  not  to  sell  it  below  a  certain  rate 
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or  price,  was  held  valid ;  Beal  v.  Chase,  31  Mich.  630,  and  West  Virginia 
Tnmsp.  Co.  v.  Ohio  River  Pipe-line  Co.,  22  W.  Va.  619,  46  Am.  Rep. 
530,  both  arguendo. 

Ooatracts  Ui  partial  restraint  of  trade  are  valid,  if  reasonable,  and 
there  be  consideration  to  support  same;  therefore,  stipulation  in  contract 
of  sale  of  vessel,  for  use  in  Oregon,  tbat  vessel  should  not  run  on  California 
waters  for  ten  years,  is  valid. 

Approved  in  Hall  Mfg.  Co.  v.  Western  Steel  &  Iron  Works,  227  Fed. 
592,  upholding  general  covenant  not  to  engage  in  trade  as  connected  with 
sale  of  extensive  manufacturing  business;  A.  B.  Dick  Co.  v.  Fuller,  213 
Fed.  101,  upholding  contract  under  which  defendant  agreed  not  to 
become  interested  in  manufacture  of  stencil  paper;  United  States  v. 
Whiting,  212  Fed.  473,  question  whether  combination  to  offer  no  more 
than  specified  price  for  milk  for  resale  was  unreasonable  restraint  of 
trade  held  to  be  for  jury ;  United  States  v.  Winslow,  195  Fed.  584,  586, 
587,  593,  combination  of  different  corporations,  each  selling  or  leasing 
machinery  for  different  operations,  not  competing,  but  supplementing 
each  other,  held  not  in  restraint  of  trade ;  Widker  v.  Lawrence,  177  Fed. 
368,  101  C.  C.  A.  417,  upholding  agreement  by  seller  of  liquor  business 
that  he  would  not  engage  in  like  business  in  that  or  adjoining  county 
for  six  years;  Hartman  v.  John  D.  Park  &  Sons  Co.,  145  Fed.  380,  system 
of  contracts  made  by  maker  of  proprietary  medicine  between  him  and 
wholesalers  by  which  they  are  to  sell  only  at  certain  price  and  to  cer- 
tain retailers  and  between  him  and  retailers  whereby  they  agreed  to  sell 
only  at  certain  price,  is  valid;  Fisheries  Co.  v.  Lennen,  130  Fed.  534, 
65  C.  C.  A.  79,  upholding  agreement  by  which  vendor  of  fisheries  plant 
agreed  not  to  engage  in  fish  business  in  competition  with  vendee  for 
twenty  years ;  A.  Booth  &  Co.  v.  Davis,  127  Fed.  879,  upholding  contract 
by  which  stockholders  in  corporation  which  sold  its  property,  business 
and  goodwill  agreed  that  they  would  not  engage  in  same  business  in  im- 
mediate territory  for  ten  years;  Robinson  v.  Suburban  Brick  Co.,  127 
Fed.  807,  62  C.  C.  A.  484,  upholding  covenant  in  contract  by  which 
owners  of  brickmaking  plants  conveyed  them  to  coi*poration  in  exchange 
for  its  stock  binding  seller  not  to  engage  in  competing  business  within 
radius  of  fifty  miles  from  place  of  business  of  corporation  for  ten 
years;  Barrows  v.  McMurtry  Mfg.  Co.,  54  Colo.  441,  131  Pac.  433,  up- 
holding contract  by  which  seller  of  plate-glass  business  ^covenanted  not 
to  engage  in  such  business  in  State  for  ten  years ;  Godfrey  v.  Roessle, 
5  App.  D.  C.  303,  assuming  on  appeal  from-  decree  enjoining  vendor  of 
business  from  conducting  similar  business  that  restraint  was  reasonable ; 
Over  V.  Byram  Foundry  Co.,  37  Ind.  App.  457,  117  Am.  St.  Bep.  827, 
77  N.  E.  304,  upholding  contract  for  sale  of  entire  output  of  sash-weights 
of  particular  factory  at  specified  price;  Ldnneman  &  Moore  v.  Allison  & 
Yates,  142  Ky.  311,  134  S.  W.  135,  upholding  contract  under  which  seller 
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of  undertaking  business  agree4  not  to  engage  in  same  for  ted  years  within 
fifty  miles;  Moorman  &  Givens  v.  Parkerson,  131  La.  207,  Ann.  Oas. 
1914A,  1150,  59  South.  123, 127  La.  838,  54  South.  48,^  upholding  contract 
not  to  engage  in  insurance  business  in  certain  town;  State  v.  Duluth 
Board  of  Trade,  107  Minn.  525,  23  L.  R.  A.  (N.  S.)  1260.  121  N.  W.  402, 
u]>hoIding  rule  of  board  of  trade  providing  for  uniform  rate  of  commis- 
sion for  selling  grain;  Cumberland  Tel,  &  Tel.  Co.  v.  State,  100  Miss. 
114,  89  L.  R.  A.  (N.  S.)  277,  54  South.  674,  upholding  contract  of  in- 
dividual owning  local  telephone  system,  granting  exclusive  privileges 
to  long-distance  telephone  com]>any;  Angelica  Jacket  Co.  v.  Angelica, 
121  Mo.  App.  236,  239,' 98  S.  W.  808,  810,  upholding  contract  under 
which  sellers  of  business  agreed  not  to  make  aprons  and  jackets  for 
sale  in  any  place  where  they  had  been  sold;  Chicago  etc.  Ry.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  89,  36  L.  Ed.  101,  11  Sup.  Ct.  494, 
liolding  contract  between  railroad  company  and  sleeping-car  company, 
that  former  would  for  period  of  fifteen  years  run  latter's  cars  over  its 
road  exclusively,  is  valid ;  Carter  v.  Ailing,  43  Fed.  214,  holding  contract 
between  traveling  salesman  and  his  employer,  that  former  will  not  en- 
gage in  service  of  business  competitor  within  three  years  of  time  of 
leaving  service  of  latter,  is  valid;  American  Strawboard  Co.  v.  Halde- 

■     _         _ 

man  Co.,  83  Fed.  624,  27  C.  C.  A.  634,  holding  covenant  in  lease  of  paper- 
mill  that  lessee  would  not,  during  term,  manufacture  a  certain  kind  of 
paper,  being  manufactured  by  lessor,  is  valid,  and  binds  assignees  of 
lessee ;  Hitchcock  v.  Anthony,  83  Fed.  781,  28  C.  C.  A.  80,  holding  agree- 
ment between  seller  and  purchaser  of  certain  property  that  it  should  not 
be  used  for  carrying  on  particular  business  was  binding ;  Moore  &  Hand- 
ley  Hardware  Co.  v.  Towers  Hardware  Co.,  87  Ala.  210,  13  Am.  St.  Rep. 
25,  6  South.  43,  where  agreement  between  competing  business  firms,  that 
in  consideration  of  one  buying  the  stock  of  the  other,  the  latter  would 
desist  from  further  competition  within  a  specified  district,  was  held 
valid;  Hursen  v.  Gavin,  162  111.  380,  44  N.  E.  735,  holding  contract  by 
retiring  member  of  firm  not  to  engage  in  similar  business  for  five  years, 
within  limits  of  city  named,  made  upon  sale  of  his  business  to  his  co- 
partner, is  valid ;  Newell  v.  Meyendorff,  0  Mont.  260, 18  Am.  St.  Rep.  740, 
8  L.  R.  A.  441,  23  Pac.  334,' where  contract  between  manufacturer  and 
dealer  in  cigars,  that  latter  would  sell  no  cigars  in  State  other  than  those 
manufactured  by  former,  was  held  not  to  be  in  restraint  of  trade;  Dia- 
mond Match  Co.  V.  Roeber,  106  N.  Y.  484,  486,  60  Am.  Rep.  469,  471,  13 
N.  E.  422,  423,  where  covenant  between  seller  and  purchaser  of  business, 
that  former  would  not  engage  in  like  business  within  United  States, 
except  in  States  of  Nevada  and  Montana,  for  period  of  ninety-nine  years, 
was  held  valid;  Cowan  v.  Fairbrother,  118  N.  C.  412,  415,  54  Am.  St. 
Rep.  736,  738,  32  L.  R.  A.  885,  24  S.  E.  213,  214,  covenant  by  seller  of 
newspaper  that  he  would  not  re-engage  in  like  business  within  same 
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State  held  valid;  dissenting^  opinion  in  Tardy  v.  Creasy,  81  Va.  567, 
majority  holding  eontraet  in  question  void;  Palmer  ▼.  Toms,  96  Wis. 
369,  71  N.  W.  664,  where  covenant  on  part  of  seller  of  business  that 
he  would  not  enter  into  like  business  in  same  city  within  five  years  was 
held  binding;  Anchor  Electric  Co.  v.  Hawkes,  171  Mass.  106,  68  Am.  St. 
Bep.  407,  41  L.  R.  A.  192,  50  N.  E.  511,  and  dissenting  opinion  in  United 
States  V.  E.  C.  Knight  Co.,  156  U.  S.  24,  89  L.  Ed«  833,  15  Sup.  Ct.  258, 
both  aiguendo;  Dueber  Watch-Case  Co.  v.  Howard  Co.,  66  Fed.  643,  14 
C.  C.  A.  14,  in  discussion,  as  to  whether  an  agreement  between  watch 
manufacturers  was  in  restraint  of  trade,  within  meaning  of  anti-trust 
act  of  July  2,  1890;  United  States  v.  Addyston  Pipe  Co.,  85  Fed.  282, 
46  L.  R.  A.  122,  29  C.  C.  A.  141,  and  Watkins  v.  Morley,  2  Tex.  App. 
Civ.  636,  arguendo;  Richards  v.  American  Desk  Co.,  87  Wis.  513,  58 
N.  W.  789,  the  contract,  to  be  valid,  must  only  afford  protection  to  in- 
terests of  party  in  whose  favor  it  is  made,  and  not  interfere  with 
interests  of  public. 

Distinguished  in  John  D.  Park  &  Sons  Co.  v.  Hartman,  153  Fed.  41, 
12  L.  R.  A.  (N.  S.)  135,  82  C.  C.  A.  158,  holding  void  system  of  contracts 
under  which  owner  of  secret  medicine  controlled  retail  price  of  same; 
Union  Trust  etc.  Co.  v.  Kinloch  etc.  Tel.  Co.,  258  HI.  207,  Ann.  Oas. 
1914B,  258,  45  L.  R.  A.  (N.  S.)  465,  101  N.  £.  537,  rule  does  not  apply 
to  public  service  corporation  and  telephone  company  cannot  grant  exclu- 
sive long-distance  privilege. 

Covenants  as  to  use  of  land  as  in  restraint  of  trade.  Note,  59  Anu 
Rep.  686. 

Validity  contract  in  restraint  of  trade  covering  whole  State  or 
country.    Note,  20  Ann.  Cas.  662. 

Validity  of  agreement  in  restraint  of  trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  Note,  24 
L.  R.  A.  (N.  S.)  924,  982. 

Where  contract  in  restraint  of  trade  contains  divlslUe  stipnlations, 
some  of  wUch  are  void,  others  valid,  courts  will  give  effect  to  latter,  and 
will  not  hold  agreement  void  altogether. 

Approved  in  Pope-Tumbo  v.  Bedford,  147  Mo.  App.  697,  127  S.  W. 
428,  following  rule ;  Jenson  v.  Toltee  Ranch  Co.,  174  Fed.  91,  98  C.  C.  A. 
60,  promisee  may  waive  part  of  consideration  ultra  vires  of  promisor 
corporation ;  Choctaw  0.  &  G.  R.  Co.  v.  Bond,  160  Fed.  407,  87  C.  C.  A. 
355,  applying  rule  to  contract  for  conveyance  of  lands  within  domain 
of  Indian  tribe;  McPhee  &  McGinnity  Co.  v.  Union  Pac.  R.  Co.,  158  Fed. 
19,  87  C.  C.  A.  6l9,  applying  principle  to  city  ordinance;  United  States 
Consolidated  Seeded  Raisin  Co.  v.  GrifBn  A  Skelley  Co.,  126  Fed.  370, 
61  C.  C.  A.  334,  holding  contracts  by  which  number  of  patents  covering 
similar  inventions  are  conveyed  by  several  owners  to  one  of  parties. 
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which  grants  licenses  to  all  others^  not  void  by  reason  of  provision  in- 
tended to  keep  up  patent  monopoly;  Ft.  Smith  Light  etc.  Co.  v.  Kelley, 
94  Ark.  477,  127  S.  W.  982,  applying  rnle  to  illegal  provision  for  fixing 
gas  rates  contained  in  contract  for  sale  of  franchise  to  famish  gas; 
Trentman  v.  Wahrenburg,  30  Ind.  App.  313,  316,  65  N.  E.  1060,  1061, 
holding  stipulations  in  contract  that  buyers  of  business  of  dealing  in 
building  materials  will  refrain  for  five  years  from  bidding  on  public 
work  in  certain  county  and  that  sellers  will  buy  from  buyers  and  no  one 
else  for  five  years  are  divisible  as  that  invalidity  of  former  does  not 
render  latter  void;  Livingston  v.  Chicago  etc.  Ry.  Co.,  142  Iowa,  412, 
120  N.  W.  1043,  contract  to  maintain  open  crossings  held  separable  from 
agreement  to  pay  for  stock  killed;  Piper  v.  Boston  etc.  R.  R.  Co.,  75 
N.  H.  439,  75  Atl.  1045,  agreement  to  waive  damages  caused  by  defend- 
ant's negligence  held  separable  from  agreement  to  waive  damages  caused 
by  defendant's  servants;  Central  New  York  Tel.  etc.  Co.  v.  Averill,  199 
N.  Y.  134, 141,  139  Am.  St.  Rep.  878,  32  L.  B.  A.  (N.  S.)  494,  92  N.  E. 
207,  210,  contract  for  establishment  of  telephone  system  in  hotel  void 
only  in  so  far  as  it  purported  to  exclude  other  systems;  Monongahela 
etc.  Coke  Co.  v.  Jutte,  210  Pa.  St.  307,  105  Am.  St.  Rep.  812,  59  Atl. 
1095,  contract  of  sale  of  coal  lands  binding  vendor  not  to  engage  in 
mining  or  shipping  coal  in  certain  territory  for  ten  years  is  void  as  to 
territory  outside  of  State,  but  valid  in  so  far  as  it  relates  to  mining  in 
State ;  Monroe  Waterworks  v.  Monroe,  110  Wis.  17,  85  N.  W.  687,  hold- 
ing fact  that  city's  contract  with  water  company  is  nltra  vires  in  so 
far  as  it  grants  an  exclusive  privilege  is  no  defense  to  action  for  hydrant 
rentals  due  thereunder;  dissenting  opinion  in  Chicago  etc.  Ry.  Co.  v. 
Southern  Indiana  Ry.  Co.,  38  Ind.  App.  264,  70  N.  E.  854,  majority  hold- 
ing contract  between  railroads  not  to  compete  for  business  of  quarries 
on  each  other's  lines  to  be  totally  void;  Western  Union  Tel.  Co.  v.  Bur- 
lington etc.  Ry.  Co.,  3  McCrary,  136,  11  Fed.  4,  Illinois  Trust  etc.  Bank 
V.  Arkansas  City,  76  Fed.  280,  34  L.  R.  A.  524,  22  C.  C.  A..  171,  and 
Lincoln  Sav.  Bank  v.  Allen,  82  Fed.  153,  27  C.  C.  A.  87,  applying  prin- 
ciple to  contracts  generally. 

Divisibility  in  respect  of  time  or  territorial  extent  of  contracts  in 
restraint  of  trade.    Note,  24*  L.  R.  A.  (N.  S.)  943,  947. 

Miscellaneous.    Cited  incidentally  in  Hale  v.  Finch,  104  U.  S.  265, 
26  L.  Ed.  733. 
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Bonds  payable  to  bearer,  being  transferable  by  delivery  even  when  over- 
due, to  Invalidate  title  acquired  by  purcliaser,  it  Is  necessary  to  make  out 
some  defect  in  transferrer's  title. 
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Approved  in  Dewing  v.  Perdioaries,  96  U.  S.  196,  24  L.  Ed.  655,  as- 
signee of  non-negotiable  instroment  takes  same  subject  to  all  equities 
which  existed  against  it  in  hands  of  his  assignor. 

Where  it  is  alleged  that  bonds,  title  to  which  passes  by  delivery,  were 
not  purchased  in  good  faith,  burden  of  establishing  want  of  faith  is  on 
party  asserting  it. 

Approved  in  Gilbough  v.  Norfolk  etc.  Ry.  Co.,  1  Hughes,  412,  Fed. 
Gas.  5419,  case  where  stolen  bonds,  transferable  by  delivery,  had  been 
purchased  bona  fide;  McSherry  v.  Brooks,  46  Md.  117,  arguendo. 

Transferee  of  overdue  negotiable  paper  takes  it  liable  to  all  equities  to 
which  it  was  subject  in  hands  of  payee. 

Approved  in  Henderson  v.  Case,  31  La.  Ann.  217,  holding  purchaser 
of  dishonored  bill,  who  purchased  from  one  having  no  authority  to  sell, 
acquired  no  title  against  real  owner;  Walker  v.  Wilson,  79  Tex.  188,  16 
S.  W.  402,  an  overdue  negotiable  note  is  degraded  to  the  rank  of  a  per- 
sonal chattel,  the  purchaser  of  which  acquires  only  such  title  as  the 
seller  had. 

Distinguished  in  Wolf  v.  American  Trust  &  Savings  Bank,  214  Fed. 
765,  132  C.  C.  A.  410,  transferee  of  certificate  of  deposit  after  maturity 
is  entitled  to  rights  of  bona  fide  purchaser. 

Bights  of  transferee  after  maturity  of  negotiable  paper.    Note, 
46  L.  B.  A.  753,  758,  787,  788,  790,  813. 

Principle  that  transferee  of  overdue  negotiable  paper  takes  it  liable  to 
all  equities  to  which  subject  in  hands  of  payee  does  not  apply  as  between 
succesaLve  takers. 

Approved  in  Reardan  v.  Cockrell,  54  Wash.  402,  50  L.  B.  A.  (N.  S.) 
87,  103  Pac.  458,  bona  fide  purchaser  of  mortgage  note  after  maturity 
not  bound  by  equities  existing  between  maker  and  intermediate  indorsee; 
In  re  Gillespie,  15  Fed.  735,  holding  bona  fide  assignee  of  chose  in  ac- 
tion, without  notice  of  prior  assignment,  who  gives  notice  of  assignment 
to  debtor,  and  takes  possession  of  evidence  of  debt,  has  superior  equity 
over  prior  assignee  who  leaves  evidence  of  debt  with  assignor,  and  gives 
no  notice  of  assignment  to  debtor;  Drexler  v.  Smith,  30  Fed.  758,  the 
equity  must  be  something  growing  out  of  the  transaction  in  which  the 
note  originated,  and  existing  at  time  of  transfer;  Y.  M.  C.  A.  Gymnasium 
Co.  V.  Rockford  Nat.  Bank,  179  111.  606,  70  Am.  St.  Bep.  140,  54  N.  E. 
299,  where  purchaser  of  note,  indorsed  in  blank,  was  held  protected  from 
latent  equities  of  third  parties;  Hill  v.  Shields,  81  N.  C.  253,  31  Am. 
Bep.  501,  holding  remote  indorsee  of  note  indorsed  in  blank,  who  pur- 
chased bona  fide  for  full  value,  takes  note  unaffected  by  any  parol 
agi'ccmcnt  between  payee  and  original  indorsee. 
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Critieised  in  Greenwell  v.  Haydon,  78  Ky.  339,  341,  39  Am.  B^.  238, 
241,  holding  negotiable  paper,  taken  after  maturity,  subject  to  all  equi- 
ties that  might  have  been  made  against  it  in  hands  of  transferrer. 

Right  of  purchaser  of  note  after  maturity  from  bona  fide  holder. 
Note,  50  L.  B.  A.  (N.  S.)  88. 

Availability  as  against  transferee  of  note  after  maturity,  of  equi- 
ties or  defenses  against  intermediate  indorsers.  Note,  60  L.  R.  A. 
(N.  8.)  88. 

In  absence  of  evidence,  there  is  no  presumption  tbat  holder  of  negoti- 
able securities  acquired  title  after  securities  matured. 

Approved  in  Hinckley  v.  Bank,  131  Mass.  149,  where  every  known 
holder  of  interest  coupons  received  them  after  maturity,  there  is  no 
presumption  that  thief  originally  negotiated  them  before  maturity. 

Coupons.    Note,  64  Am.  Dec.  434,  435. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  D0C.  684. 

Miscellaneous.  Cited  incidentally  in  Moigan  v.  United  States,  113 
U.  S.  493,  28  L.  Ed.  1050,  5  Sup.  Ct.  594,  and  McSherry  v.  Brooks,  46 
Md.  118. 

20  Wall.  92-114,  22  L.  Ed.  320,  OONFISOATIOlf  OASES. 

Proceedings,  under  confiscation  acts  of  1861,  1962,  are  in  rem,  and  are 
to  conform  as  nearly  as  may  be  to  proceedings  in  admiralty  or  xevenue  cases, 
not  to  criminal  proceedings. 

Approved  in  United  States  v.  George  Spraul  &  Co.,  185  Fed.  407,  408, 
107  G.  C.  A.  569,  and  United  States  v.  Two  Barrels  of  Desiccated  Eggs, 
185  Fed.  304,  307,  both  holding  that  proceedings  to  forfeit  adulterated 
•  food  under  food  and  drug  act  of  1906  need  not  be  preceded  by  seizure ; 
Oakes  v.  United  States,  174  U.  S.  790,  43  L.  Ed.  1173,  19  Sup.  Ct.  868, 
where,  in  proceedings  against  a  vessel,  it  was  held  allegations  were  suffi- 
cient to  show  she  was  used  in  aiding  rebellion,  with  the  knowledge  and 
consent  of  her  owners;  Pasteur  v.  Lewis,  39  La.  Ann.  9,  1  South.  310, 
as  authority  for  holding,  in  cases  of  seizure  on  land,  under  confiscation 
acts,  proceedings  are  at  common  law;  The  Oriental,  2  Flipp.  47,  Fed. 
Cas,  10,570,  arguendo. 

Charges  in  an  information,  under  confiscation  act  of  1862,  may  be  in 
the  altemative. 

Distinguished  in  United  States  v.  Fifteen  Barrels  of  Spirits,  51  Fed. 
421,  422,  information  held  bad,  because  all  allegations  were  in  alter- 
native and  too  general. 

Jurisdiction  of  District  Court  being  limited,  it  must  affirmatively  appear 
that  it  has  Jurisdiction  of  particular  case  which  it  attempts  to  adjudicate. 
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Approved  in  Bisley  ▼.  Phenix  Bank,  83  N.  Y.  337,  SB  Am.  Bep.  433, 
holding  court,  authorized  by  statute  to  entertain  jurisdiction  in  a  par- 
ticular ease  only,  acquires  no  jurisdietion  over  case  to  which  statute  has 

no  application. 

. 

Property  must  be  seized  under  executive  order  before  courts  liave  power 
to  condemn. 

Approved  in  United  States  v.  Winchester,  99  U.  S.  376,  26  L.  Ed.  480, 
where  property  not  having  been  so  seized,  it  was  held  court  acted  with- 
out jurisdiction ;  to  same  effect  in  Henry  v.  Carson,  96  Ind.  425,  it  must 
appear  from  record  that  property  was  seized  under  executive  order; 
Pike  V.  WasseU,  94  U.  S.  712,  24  L.  Ed.  309,  arguendo. 

Jurisdiction  cannot  be  conferred  by  consent  of  parties  where  none  would 
exist  without  it. 

Approved  in  Handford  v.  United  States,  92  Fed.  883,  35  C.  C.  A.  75, 
following  rule. 

Direction  given  by  attorney  general  to  seize  property  liable  to  confis- 
cation, under  act  of  1862,  must  be  regarded  as  a  direction  given  by  the 
QPr^ident. 

Approved  in  Rainbow  v.  Young,  161  Fed.  838,  88  C.  C.  A.  653,  com- 
missioner of  Indian  affairs  is  presumed  to  have  acted  with  approval  of 
Secretary  of  the  Interior;  In  re  Brodie,  128  Fed.  668,  63  C.  C.  A.  419, 
holding  army  regulations  promulgated  by  Secretary  of  War  are  pre- 
sumed to  be  issued  by  secretary  with  approbation  and  under  direction 
of  President;  dissenting  opinion  in  Motherwell  v.  United  States,  107 
Fed.  452,  48  C.  C.  A.  97,  majority  holding  order  of  Treasury  Department 
that  detail  of  men  from  navy  of  foreign  government,  coming  here  for 
temporary  purpose,  should  be  permitted  to  enter  without  examination 
does  not  authorize  government  officials  to  arrest  deserters  from  detail; 
Runkle  v.  United  States,  122  U.  S.  557,  30  L.  Ed.  1171,  7  Sup.  Ct.  1147, 
as  authority  for  holding  the  President  may  exercise  his  executive  power 
through  heads  of  departments;  In  re  Neagle,  14  Sawy.  272,  39  Fed.  860, 
5  L.  R.  A.  93,  where  act  of  attorney  general,  in  directing  United  States 
marshal  to  protect  a  justice  of  the  Supreme  Court,  .was  said  to  be  act 
of  the  President;  United  States  v.  Badeau,  31  Fed.  699,  arguendo. 

In  condemnation  proceedings,  at  common  law,  if  there  be  no  questions 
of  fact  to  be  tried,  a  Jury  is  unnecessary. 

Approved  in  Pasteur  v.  Lewis,  39  La.  Ann.  10,  1  South.  311,  holding 
jury  trial  unnecessaiy  in  condemnation  proceedings,  where  monition  was 
published  and  interested  parties  defaulted. 

Where  warrant,  citation  and  monition  in  condemnation  proceedings  in 
District  Court  have  been  attested  by  Judge,  sealed  with  seal  of  court  and 
signed  by  deputy  clerk,  this  is  sufficient  without  signature  of  derk. 
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Approved  in  National  Aeo.  Soc.  ▼.  Spiro,  94  Fed.  751^  37  C.  C.  A.  388, 
holding  deputy  clerk  of  Circuit  Court  may  authenticate  a  copy  of  a 
record  of  the  court;  Small  v.  Field,  102  Mo.  119,  14  S.  W.  817,  and 
Steinke  v.,  Graves,  16  Utah,  299,  52  Pac.  387,  in  general,  a  deputy  may 
do  whatever  his  principal  may  do;  Ex  parte  Burdell,  32  Fed.  681,  as 
authority  for  holding  a  deputy  clerk  of  the  District  Court  may  sign,  as 
clerk,  all  process  issuing  from  the  court. 

"Assistant"  and  "deputy"  defined  and  distinguished.    Note,  Ann. 
Ga«.  1912A,  1271. 

Where  daf  endant,  In  conflscation  proeeedlngi,  under  act  of  1862,  makes 
default,  and  judgment  of  condemnation  is  entered  by  IMstrict  Oourt»  it  will 
be  presumed  on  anieal  that  the  court  found  all  facts  necenaiy  to  support 
its  Judgment. 

Approved  in  United  States  v.  Hatoh,  154  U.  8.  596^  22  L.  Ed.  827,  14 
Sup.  Ct.  1212,  following  rule. 

Confiscation  acts  were  not  repealed  by  the  President's  proclamations  of 
amnesty,  in  1868,  and  property  condemned  and  sold  prior  thereto  wss  not 
affected  by  these  proclamations. 

Approved  in  Semmes  v.  United  States,  91  U.  S.  27,  23  L.  Ed.  195,  hold- 
ing pardon  for  treason  will  not  restore  rights  in  property  previously  con- 
demned and  sold  in  exercise  of  belligerent  rights;  to  same  effect  is  Illi- 
nois Cent.  Ry.  Co.  v.  Bosworth,  133  U.  S.  104,  33  L.  Ed.  554,  10  Sup. 
Ct.  234. 

Miscellaneous.  Cited  incidentally  in  Shields  v.  Schiff,  124  U.  S.  354, 
31  Ii.  Ed.  447,  8  Sup.  Ct.  512,  and  Slidell  v.  Huppenbauer,  27  La.  Ann. 
384,  suit  growing  out  of  same  cause  of  action. 

20  WaU.  114-116,  22  L.  Ed.  827,  0LAIM8  OF  MABOUABD. 

In  proceedings  under  confiscation  act  of  1862,  holders  of  liens  against 
real  estate,  concerning  which  proceedings  are  being  had,  are  not  entitled  to 
intervene. 

Approved  in  Avegno  v.  Schmidt,  113  U.  S.  302,  28  L.  Ed.  978,  5  Sup. 
Ct.  491,  holding  District  Court,  in  proceedings  for  confiscation  of  real 
estate,  had  no  jurisdiction  to  pass  upon  validity  of  a  mortgage  upon 
property  proceeded  against. 

Liens  against  real  estate,  condemned  under  confiscation  act  of  1802,  are 
not  divested. 

Approved  in  Avegno  v.  Schmidt,  113  U.  S.  297,  28  L.  Ed.  977,  5  Sup. 
Ct.  488,  where  decree  of  confiscation  was  held  to  not  affect  interest  of 
mortgagee  in  confiscated  property ;  Citizens'  Bank  v.  Hyams,  42  La.  Ann. 
732,  7  South.  701,  holding  the  fee  is  never  divested  from  owner  of  con- 
fiscated property ;  he  merely  loses  his  life  estate. 
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20  WaU.  116-117»  22  L.  Sd.  828.  OOMBAiyS  LOTS. 
Not  eited. 

20  WalL  117-124,  22  L.  Bd.  828,  KNAPP  y.  TBOT  ETO.  R.  B.  OO. 

To  preserve  evidence,  in  order  to  raise  a  qneatlon  of  law  upon  It  on 
appeal,  party  iinist  i^  to  liave  It  incorporated  in  liill  of  exceptions,  or 
olytaln  an  agreed  statement  of  facts. 

Approved  in  Sessions  v.  Gonld,  63  Fed.  1002, 11  C.  C.  A.  660,  following 
mle. 

Iieaislatiire  cannot,  without  consent  of  cestuls  qne  trust,  sabstltute  a 
new  trustee  in  place  of  persons  named  in  trust  deed. 

Approved  in  Rinker  v.  Bissell,  90  Ind.  378,  law  providing  that  non- 
residents conld  not  be  appointed  trustees  had  no  retroactive  effect. 

In  salt  to  enforce  claim  accruing  to  trustees  In  execution  of  their  trust, 
they  are  the  real  plaintiffs. 

Approved  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  beneficial  interest 
of  assignors  in  net  proceeds  of  claims  against  insolvent  assigned  to  com- 
mittee to  purchase  property  of  insolvent  from  receiver  and  sell  same  for 
creditors,  after  administration  of  trust  by  committee,  not  provable  in 
bankruptcy;  Foss  v.  First  Nat.  Bank,  1  McCrary,  477,  3  Fed.  187,  hold- 
ing trustees,  executors  and  the  like,  when  in  fact  interested  in  litiga- 
tion, cannot  be  considered  formal  parties ;  to  same  effect  are  Goodnow  v. 
Litchfield,  4  McCrary,  216,  47  Fed.  763,  and  Popp  v.  Cincinnati  etc.  R.  R. 
Co.,  96  Fed.  467,  both  holding  administrator  real  party  in  interest  when 
he  brings  snit  for  next  of  kin  of  intestate;  May  v.  St.  John,  38  Fed.  771," 
arguendo. 

Liability  as  for  negligence  of  trustee  in  corporate  mortgage  to  bond- 
holder.   Note,  Ann.  Gas.  1016A,  .240. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note,  20 
L.  R.  A.  636. 

Representation   of   bondholders   by   mortgage   trustee.     Note,    16 
L.  R.  A.  (N.  S.)  1010. 

On  question  of  Jurisdictional  citizenship,  courts  will  look  to  citizenship 
of  party  in  whom  cause  of  action  is  vested,  and  not  to  residence  of  those 
beneficially  interested  in  subject  matter  of  litigation. 

Approved  in  Smith  v.  Bell,  217  Fed.  244,  133  C.  C.  A.  517,  citizenship 
of  trustee  in  mortgage  controls  jurisdiction  of  Federal  court;  Laubscher 
V.  Fay,  197  Fed.  880,  in  action  for  wrongful  death,  citizenship  of  per- 
sonal representative,  and  not  that  of  beneficiaries,  controls  jurisdiction ; 
Allen- West  Commission  Co.  v.  Brashear,  176  Fed.  121,  citizenship  of 
mortgagors  and  trustees  of  mortgage  controls  jurisdiction;  Johnson  v. 
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St.  Louis,  172  Fed.  41^  18  Ann.  OaB.  949,  96  C.  C.  A.  617,  president  of 
joint-stock  company  may  bring  action  in  Federal  court  in  another  State 
for  injury  to  its  proper^ ;  Taylor  v.  Weir,  171  Fei  640,  96  C.  C.  A.  438, 
president  of  joint-stock  company  held  not  to  be  real  party  in  contro- 
versy so  as  to  confer  jurisdiction  on  Federal  court.;  Hunter  ▼.  Robbins, 
117  Fed.  922,  holding  to  suit  by  corporation  treasurer  against  predecessor 
for  accounting,  corporation  not  being  indispensable  party  need  not  be 
joined  where  such  joinder  would  oust  jurisdiction  of  court;  Cincinnati 
etc.  R.  R.  Co.  V.  Thiebaud,  114  Fed.  922,  52  C.  C.  A.  538,  holding  in 
action  for  wrongful  death  of  intestate  brought  by  Indiana  administra- 
tor, his  citizenship  and  not  that  of  beneficiaries  determines  Federal  juris- 
diction; Thayer  v.  Life  Assn.  of  America,  112  U.  S.  720,  28  L.  Ed.  866, 
5  Sup.  Ct.  357,  where,  there  being  no  showing  as  to  place  of  residence 
of  trustee,  cause  was  dismissed  for  want  of  jurisdiction;  Davies  ▼. 
Lathrop,  20  Blatchf.  404,  12  Fed.  358,  where,  in  case  of  suit  by  trus- 
tee, court  looked  to  his  actual  place  of  residence;  Whitman  v.  Hubbell, 
24  Blatchf.  241,  30  Fed.  82,  Vimont  v.  Chicago  etc.  Ry.  Co.,  64  Iowa, 
517,  17  N.  W.  33,  64  Iowa,  524,  21  N.  W.  12,  Mitchell  v.  TUlotson,  11 
Biss.  327,  12  Fed.  738,  and  Miller  v.  Sunde,  1  N.  D.  4,  44  N.  W.  302, 
reaffirming  rule,  cases  where  suit  was  brought  by  trustee ;  Shipp  v.  Will- 
iams,  62  Fed.  6,  10  C.  C«  A.  247,  holding  Federal  courts  have  no  juris- 
diction of  bill  by  beneficiaiy  under  deed  of  trust  against  debtor  and 
trustee  to  foreclose  deed,  trustee  having  refused  to  act,  where  trustee 
and  debtor  are  citizens  of  same  State. 

Disting^shed  in  Reinach  y.  Atlantic  etc.  R.  R.  Co.,  58  Fed.  38,  uphold- 
ing Federal  jurisdiction  over  suit  to  foreclose  brought  by  alien  railroad 
mortgage  bondholder  in  his  own  right,  thou^  trustee  under  mortgage, 
who  holds  legal  title,  is  citizen  of  same  State  as  some  of  defendants. 

Act  of  1867  does  not  affect  the  rule,  settled  under  act  of  1789,  that 
determines  who  are  to  be  regacded  as  plaintifl  and  dff eiidaat. 

Approved  in  Hancock  v.  Holbrook,  27  Fed.  402,  and  Taylor  v.  Rocke- 
feller, 23  Fed.  Cas.  795,  as  authority  for  holding  parties, .  plaintiff  or 
defendant,  must  be  collectively  so  situated  as  to  authorize  a  removal; 
Southern  Pac.  Ry.  Co.  v.  Court,  63  Cal.  610,  613,  and  Texas  ▼.  Texas  ete. 
Ry.  Co.,  3  Woods,  312,  Fed.  Cas.  13,848,  both  arguendo. 

Suit  by  tmstees  for  bondholders,  against  their  lessees,  cannot  be  re- 
moved by  latter,  where  the  majority  of  the  bondliolders  have  tncoxporated, 
on  groand  that  this  new  corporation,  and  not  the  trustees,  are  real  parties 
In  interest. 

Approved  in  Brownell  v.  Troy  etc.  R.  R.  Co.,  18  Blatchf.  245,  246,  3 
Fed.  764,  upholding  jurisdiction  of  action  against  same  defendant  by 
Vermont  citizen. 
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80  Waa.  12&-197,  22  L.  Sd.  290,  BUBTON  ▼.  DBIGQA. 

WlMre  «zc«ptioiDi  are  taken  to  admlBston  of  testlaumy,  grounds  for 
objection  must  be  aartgned,  and,  in  proceeding  for  error,  party  will  be  con- 
fined to  objectionB  so  taken. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  McDade,  191  U.  S.  69,  48  L.  Ed. 
101,  24  Snp.  Ct.  24,  Pioneer  S.  S.  Co.  v.  Jenkins,  189  Fed.>  316,  111 
C.  C.  A,  44,  Erie  R.  Co.  v.  Schemer,  171  Fed.  805,  96  C.  C.  A.  458,  and 
Graves  v.  Bonness,  97  Minn.  281,  107  N.  W.  164,  all  following  rule; 
Prettyman  v.  United  States,  180  Fed.  37,  103  C.  C.  A.  384,  objections  to 
testimony  held  too  vague  to  justify  reversal;  Brown  v.  United  States, 
142  Fed.  6,  73  C.  C.  A.  187,  applying  rule  to  objection  to  admission  of 
account-books  in  prosecution  for  aiding  national  bank  president  in  mis- 
application of  funds;  Texas  &  Pacific  Ry.  Co.  v.  Coutourie,  135  Fed.  470, 
471,  68  C.  C.  A.  177,  applying  rule  in  action  against  carrier  for  loss  by 
fire  of  cotton  while  on  company's  dock ;  Merchants'  Ins.  Co.  v.  Buckner, 
110  Fed.  346,  49  C.  C.  A.  80,  applying  rule  to  objection  to  evidence  of 
good  reputation  of  defendant  where  no  attack  made  thereon;  Missouri 
etc.  Ry.  Co.  v.  Elliott,  102  Fed.  105,  42  C.  C.  A.  188,  applying  rule  in 
action  against  railroad  for  death  of  fireman  in  collision;  Carmody  v. 
Capital  Traction  Co.,  43  App.  D.  C.  251,  AniL  Gas.  1916D,  706,  excep- 
tion to  instruction  which  fails  to  indicate  ground  of  objection  and  por- 
tion of  instruction  excepted  to  is  insufficient;  Salem  Traction  Co,  ▼• 
Anson,  41  Or.  569,  69  Pac.  677,  holding  where  expert  testified  as  to 
contents  of  books,  it  is  no  ground  for  complaint  on  appeal  that  books 
were  not  offered  when  they  were  in  court  and  failure  to  offer  them  was 
not  made  ground  for  objection;  Merrill  v.  Minneapolis  etc.  Ry.  Co.,  27 
S.  D.  14,  129  N.  W.  474,  objection  that  complaint  was  not  sufficiently 
specific  was  waived  by  failure  to  urge  it  at  proper  time ;  Noonan  v.  Cale- 
donia Min.  Co.,  121  U.  S.  400,  30  L.  Ed.  1063,  7  Sup.  Ct.  915,  holding 
a  general  objection  to  the  admission  of  evidence  unavailing  on  appeal, 
unless  it  be  of  such  a  character  that  it  could  not  have  been  obviated  at 
the  trial ;  to  same  effect  are  District  of  Columbia  v.  Woodbury,  136  U.  S. 
462,  34  L.  Ed.  476,  10  Sup.  Ct.  994,  Van  Gunden  v.  Virginia  Coal  Co., 
52  Fed.  840,  3  C.  C.  A.  294,  United  States  v.  Shapleigh,  54  Fed.  137,  4 
C.  C.  A.  237,  Charleston  Ice  Co.  v.  Joyce,  54  Fed.  333,  4  C.  C.  A.  368, 
Ward  V.  Blake  Co.,  56  Fed.  441,  5  C.  C.  A.  538,  Walsh  v.  Colclough,  56 
Fed.  782,  6  C.  C.  A.  114,  Tabor  v.  Commercial  Bank,  62  Fed.  388,  10 
C.  C.  A.  429,  and  Columbus  Safe  Co.  v.  Burke,  88  Fed.  634,  32  C.  C.  A. 
67,  all  holding  alleged  error  in  admission  of  evidence  will  not  be  con- 
sidered by  appellate  court,  where  record  merely  recites  that  the  com- 
plaining party  "objected"  and  "excepted";  Toplitz-v.  Hedden,  146  U.  S. 
255,  36  L.  Ed.  962,  13  Sup.  Ct.  71,  mere  objection  to  the  admission  of 
an  instrument,  which  both  sides  have  treated  as  a  copy,  is  unavailing; 
Hamilton  v.  South,  etc.  Min.  Co.,  13  Sawy.  120,  33  Fed.  568,  all  grounds 
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not  specified  are  considered  waived;  Union  Pae.  Co.  v.  Reese,  66  Fed. 
290,  5  C.  C.  A.  610,  where  party  moves,  before  trial,  for  suppression  of 
a  deposition  and  then  suffers  it  to  be  read  without  objection,  he  cannot 
avail  himself  of  his  previous  exception  in  the  reviewing  court;  North 
Chicago  Ry.  Co.  v.  St.  John,  85  Fed.  807,  29  C.  C.  A.  634,  and  the  omis- 
sion is  not  cured  by  the  statement  of  the  grounds  in  the  assignment  of 
error;  Ward  v.  Ward,  37  Mich.  259,  Wheaton  v.  Beecher,  49  Mich.  356, 
13  N.  W.  772,  Columbia  Bridge  Co.  v.  Geisse,  38  N.  J.  L.  44,  Pitts  Works 
v.  Young,  6  S.  D.  565,  62  N.  W.  434,  and  Warren  v.  Warren,  93  Va.  75, 
all  reaffirming  rule  and  holding,  under  general  objection,  a  party  will 
not  be  permitted  in  appellate  court  to  spring  on  his  adversary,  defects 
which  he  did  not  appear  to  have  relied  on  below ;  iBoard  v.  Keenan,  56 
Cal.  645,  arguendo ;  Caledonia  Min.  Co.  v.  Noonan,  3  Dak.  199,  14  N.  W. 
429,  holding  objection  to  testimony  cannot  be  raised  for  first  time  in 
appellate  court. 

Distinguished  in  Safford  v.  Ufiited  States,  233  Fed.  500,  general  objec- 
tion is  sufficient  where  testimony  could  not  under  any  state  of  facts  be 
rendered  admissible. 

Where  a  deposition  properly  filed  with  derk  of  court  has  been  lost,  copy 
thereof  may  be  admitted  as  evidence,  if  it  be  shown  that  witness  is  out  of 
State  or  resides  more  than  one  hundred  miles  ftom  the  place  of  trial 

Approved  in  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  60,  61,  69 
C.  C.  A.  28,  admitting  testimony  given  at  former  trial  where  witness  in 
action  for  personal  injuries  is  outside  jurisdiction  of  court  and  resides 
more  than  one  hundred  miles  from  place  of  trial ;  Brown  v.  Harkins,  131 
Fed.  67,  65  C.  C.  A.  301,  in  action  by  distiller  for  revenue  taxes  illegally 
imposed,  evidence  that  record-book  taken  from  him  to  collector's  office 
and  then  to  revenue  agent's  office,  and  that  search  made  for  it  only  in 
latter  office,  is  insufficient  for  admission  of  parol  evidence  of  contents; 
Gilmore  v.  Butts,  61  Kan.  317,  59  Pac.  645,  holding  copy  of  deposition, 
original  of  which  was  duly  taken  and  filed  with  clerk  and  lost,  may  be 
read  in  evidence ;  Clark  v.  Stetson,  113  Me.  281,  93  Atl.  743,  carbon  copy 
of  lost  deposition  used  in  making  up  record ;  Miller  v.  Town  of  Canton, 
123  Mo.  App.  330,  100  S.  W.  572,  refusing  to  reverse  because  sworn 
testimony  was  not  given  as  to  loss  of  original  deposition;  Stebbins  v. 
Duncan,  108  U.  S.  46,  27  L.  Ed.  646,  2  Sup.  Ct.  322,  holding  objection 
to  admission  of  copy  where  original  deposition  was  destroyed  by  fire  is 
defective  if  party  fails  to  request  one  offering  same  to  show  that  wit- 
ness comes  within  this  rule;  Gage  v.  Eddy,  167  111.  106,  47  N.  E.  201, 
reaffirming  rule;  Sayward  v.  Gardner,  5  Wash.  254,  31  Pac.  763,  when 
secondary  evidence  of  a  contract  of  sale  of  land  was  admitted,  the  origi- 
nal contract  being  in  the  office  of  the  commissioner  of  lands,  whence  it 
could  not  be  withdrawn;  Houston  v.  Blythe,  60  Tex.  512,  holding  evi- 
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denee  of  a  witness  taken  by  deposition,  which  was  incorporated  in  a 
statement  of  facts  on  a  former  trial,  and  si^ed  by  opposing  counsel, 
the  deposition  having  been  subsequently  lost,  may  be  used  on  subsequent 
trial  between  same  parties. 

If  books  or  papers,  necessary  as  evidence,  in  one  State  be  in  possession 
of.  person  living  in  another,  secondary  evidence,  without  further  showing, 
may  be  given  to  prove  contents  of  such  papers. 

Approved  in  Simons  v.  Petersberger,  171  Iowa,  668,  151  N.  W.  393, 
and  Johnson  v.  Union  Pac.  R.  Co.,  36  Utah,  301,  100  Pac.  395,  both 
reaffirming  rule;  Ritter  v.  State,  70  Ark.  477,  69  S.  W.  264,  admitting 
in  trial  of  bank  cashier  for  embezzlement  copies  of  accounts  received  by 
bank  from  correspondent  bank  in  another  State,  accompanied  by  testi- 
mony of  tatter's  bookkeeper  that  such  statements  were  correct,  to  show 
state  of  accounts;  Pratt  v.  Tlarj^reaves,  77  Miss.  899,  78  Am.  St.  Rep. 
554,  28  South.  723,  holding  nuncupative  will  by  notarial  act,  executed 
in  Louisiana  by  being  written  out  at  length  on  records  of  notarial  acts 
of  notary,  which  by  law  are  irremovable  from  State,  may  be  probated 
in  county  of  testator's  domicile  in  another  State,  by  authenticated  copy ; 
Whilden  v.  Merchants'  Bank,  64  Ala.  30,  38  Am.  Rep.  4,  holding  tele- 
gram delivered  by  transmitting  company  is  admissible  evidence,  where 
the  original  and  the  office  from  which  it  was  sent  are  beyond  juris- 
diction of  court ;  Memphis  etc.  Ry.  Co.  v.  Hembree,  84  Ala.  185,  4  South. 
394,  reaffirms  the  rule ;  Zellerbach  v.  AUenberg,  99  Cal.  73,  33  Pac.  791, 
holding  a  letter  beyond  the  territory  of  the  State  within  meaning  of 
rule;  Owers  v.  Olathe  Min.  Co.,  6  Colo.  App.  12,  39  Pac.  984,  Ga^e  v. 
Eddy,  167  111.  107,  47  N.  E.  202,  and  Smith  v.  Bank,  82  Tex.  376,  17 
8.  W.  783,  reaffirming  rule;  Fisher  v.  Greene,  95  111.  99,  where  sworn 
copy  of  paper  held  by  party  residing  out  of  State,  was  admitted  as 
evidence,  the  holder  of  the  original  having  refused  to  part  with  same; 
Bullis  V.  Easton,  96  Iowa,  516,  65  N.  W.  396,  where  person  without  the 
State  refused  to  attach  to  her  deposition,  letters  written  to  heis  sec- 
ondary evidence  of  contents  of  such  letters  is  admissible;  Forsdick  v. 
Van  Horn,  40  Ohio  St.  467,  holding  secondary  evidence  admissible  to 
prove  that  books  of  account  do  not  contain  certain  entries,  the  books 
being  out  of  State  and  beyond  jurisdiction  of  court ;  Hagaman  v.  Gillis, 
9  S.  D.  66,  68  N.  W.  193,  and  Dwyer  v.  Salt  Lake  City  Copper  Mfg. 
Co.,  14  Utah,  343,  47  Pac.  312,  both  holding  notice  to  adverse  party 
to  produce  paper  is  unnecessary;  Vinal  v.  Gilman,  21  W.  Va.  310,  45 
Am.  Rep.  565,  arguendo. 

Distinguished  in  Roll  v.  Everitt,  73  N.  J.  Eq.  699,  17  Ann.  Gafl.  1196, 
.71  Atl.  264,  same  effort  must  be  shown  to  procure  writing  from  foreign 
jurisdiction;  Pringey  v.  Guss,  16  Okl.  83,  86  Pac.  293,  secondary  evi- 
dence of  contents  of  written  contract  not  admissible  where  no  diligence 
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shown  to  produce  original  last  seen  in  possession  of  third  party; 
Kirehner  y.  Langhlin,  5  N.  M.  369,  23  Pac.  176,  holding  testimony  of  a 
stenographer  as  to  statements  made  by  a  witness  at  a  former  trial,  sneh 
stenographer  having  refreshed  his  memoiy  by  examination  of  his  notes, 
taken  at  trial,  is  hearsay;  Wiseman  v.  Northern  Pac.  Ry.  Co.,  20  Or. 
431,  23  Am.  St.  Bep.  139,  26  Pac.  274,  it  mnst  be  shown  that  effort  was 
made  to  obtain  the  original. 

Limited  in  Londoner  v.  Stewart,  3  Colo.  49,  an'd  Kirehner  v.  Laughlin, 
6  N.  M.  308,  28  Pac.  507,  both  holding  the  circumstance  that  a  writing 
is  without  the  jurisdiction  is  not,  of  itself,  sufficient  to  support  secondary 
evidence  of  its  contents. 

Admissibility  of  secondary  evidence  as  to  contents  of  document  not 
within  jurisdiction  of  court.    Note,  8  Ann.  Gas.  417. 

What  causes  of  action  admissible  in  evidence  under  count  for  money 
had  and  received.    Note,  62  Am.  Dec.  758. 

Waiving  tort  and  suing  in  assumpsit.    Note,  Ann.  Oas.  1913D,  237. 

Action  for  money  had  and  received  to  recover  money  secured  by 
fraudulent  contract.    Note,  36  L.  R.  A.  (N.  8.)  603. 

When  it  is  necessary  to  prove  results  of  voluminous  facts  or  of  examina- 
tion of  many  books  and  papers,  and  examination  cannot  be  conveniently 
made  in  court,  result  may  be  proved  by  person"  who  made  examination. 

Approved  in  Schumacher  v.  Pima  Co.,  7  Ariz.  273,  64  Pac.  491,  apply- 
ing rule  in  action  by  county  to  recover  money  unlawfully  paid  as  pro- 
bate judge's  salary  where  county  board  employed  attorney  to  examine 
records;  New  La  Junta  etc.  Canal  Co.  v.  Kreybill,  17  Colo.  App.  36,  67 
Pac.  1029,  permitting  witness  who  had  examined  records  of  numerous 
deeds  in  various  counties  to  state  number  of  such  deeds  of  record 
in  those  counties  to  show  that  deeds  were  of  record  at  time  of  execution 
of  deed  of  trust  on  property  of  party  executing  those  deeds;  People  v. 
Gerold,  266  111.  460, 107  N.  E.  171,  applying  rule  to  calculation  of  amount 
of  shortage  of  city  treasurer;  State  v.  Nevada  etc.  R.  R.  Co.,  28  Nev. 
214,  81  Pac.  105,  where  on  issue  of  earning  capacity  of  railroad  for  tax 
purposes,  books  not  introduced,  but  each  party  sought  to  prove  result 
from  them  by  opinion  of  expert,  introduction  of  books  waived;  Sykcs 
v.  Beck,  12  N.  D.  267,  96  N.  W.  852,  refusing  evidence  of  attorney  for 
plaintiff  that  he  had  examined  records  and  that  they  did  not  contain 
anything  with  reference  to  certain  tax  levies;  San  Pedro  Lumber  Co. 
V.  Reynolds,  121  Cal.  86,  53  Pac.  413,  holding  schedules  presented  by 
an  expert  book  accountant,  in  connection  with  his  testimony  that  they 
were  a  correct  summarization  of  what  the  books  showed,  are  admis- 
sible; Davis  V.  Harper,  17  Tex.  Civ.  App.  90,  42  S.  W.  789,  where  evi- 
dence is  the  result  of  an  examination  of  numerous  papers,  the  rule 
requiring  primary  proof  will  be  relaxed ;  State  v.  Byam,  23  Or.  570,  32 
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Pac.  624,  and  Bee  Publishing  Co.  v.  World  Pub.  Co.,  69  Neb.  722,  82 
N.  W.  31,  both  arguendo. 

Distinguished  in  In  re  Estate  of  Colton,  129  Iowa,  545, 106  N.  W.  1009, 
admitting  evidence  of  attorney  who  had  examined  records  that  there 
was  no  record  of  divorce  decree  between  certain  parties ;  State  v.  Nevada 
Cent.  R.  Co.,  28  Nev.  214,  113  Am.  St.  Rep.  834,  81  Pac.  106,  error  to 
permit  expert  accountants  to  give  their  opinions  as  to  what  net  earnings 
•f  railroad  should  have  been. 

Where  assignment  of  a  certain  alleged  claim  to  plaintiff  was  frandnlent 
and  false,  assumpsit  to  recover  back  the  consideration  paid  was  held  proper 
remedy  and  not  soit  upon  the  instrument  of  assignment. 

Approved  in  Buchanan  v.  McClain,  110  Ga.  480,  36  S.  E.  666,  holding 
owner  of  property  wrongfully  taken  without  his  consent  may  recover  its 
value  from  one  to  whom  it  is  sold  in  action  ex  contractu  though  taking 
is  larceny;  Johnson  v.  Cate,  77  Vt.  226,  69  Atl.  832,  in  action  for  money 
paid  for  goods  purchased  by  firm  for  which  plaintiff  was  agent,  where 
defendant  falsely  informed  plaintiff  that  firm  had  never  paid,  question 
of  plaintiff's  guaranty  is  immaterial;  Steiner  v.  Clisby,  103  Ala.  191, 
15  South.  614,  holding  similar  complaint  not  demurrable  for  misjoinder 
of  actions,  because  it  contains  a  count  for  money  had  and  received, 
and  other  counts  alleging  fraudulent  transaction,  which  was  foundation 
of  suit;  Robinson  v.  Welty,  40  W.  Va.  396,  22  S.  E.  76,  as  authority 
for  holding,  where  defendant  has  obtained  plaintiff's  money  by  fraud, 
the  tort  may  be  waived  and  an  action  in  assumpsit  maintained. 

Miscellaneous.    Cited  in  Price  v.  Foreman,  12  Fed.  803,  not  in  point. 

20  WaU.  137-152,  22  Xi.  £d.  SSI,  TIOOA  ETC.  BY.  00.  y.  BL0SSBX7BO  ETO. 
BY.  00. 

Judgment  on  a  cause  of  action  between  parties,  until  set  aside  by  sub- 
sequent proceedings,  operates  as  a  bar  to  future  litigation  on  same  point. 

Approved  in  Swift  v.  McFarland,  215  Fed.  456,  applying  rule  in  action 
involving  construction  of  contract ;  Georgia  etc.  Banking  Co.  v.  Wright, 
132  Fed.  916,  where  State  Supreme  Court  in  suit  between  State  and 
railroad  decided  that  charter  precluded  State  from  taxing  company  in 
excess  of  certain  rate,  decision  concludes  State  in  suit  for  taxes  for 
different  year  under  different  statute;  Kansas  City  etc.  Park  v.  Kansas, 
174  Mo.  442,  74  S.  W.  984,  holding  where  question  of  private^  corpora- 
tion's tax  exemption  was  decided  in  previous  suit  for  taxes,  it  is  res 
adjudicata  in  suit  for  taxes  for  other  years;  Wilson  v.  Deen,  121  U.  S. 
534,  SO  L.  Ed.  982,  7  Sup.  Ct.  1007,  where  second  suit  involved  new  mat- 
ters as  well  as  matters  in  issue  in  former  action;  New  Orleans  v. 
Citizens'  Bank  of  Louisiana,  167  U.  S.  396,  42  L.  Ed.  211,  17  Sup.  Ct. 
vin— SI 
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913,  holdings  estoppel,  resulting  from  thing  adjudged,  does  not  depend 
upon  whether  there  is  the  same  demand  in  both  cases;  Fessenden  ¥• 
Barrett,  60  Fed.  691,  and  Southern  Minn.  Ry.  Co.  y.  St.  Paul  Ry.*  Co., 
55  Fed.  696,  5  C.  0.  A.  249,  both  holding  bar  in  second  suit,  extends  to 
all  matters  and  material  facts  put  in  issue  in  first,  the  findings  of  which 
are  necessary  to  uphold  the  judgment;  Neil  v.  Tolman,  12  Or.  295,  7 
Pac.  107,  holding  similarly. 

Distinguished  in  Dodd  v.  Pittsburg  etc.  R.  Co.,  127  Ky.  783,  16  L.  R.  A. 
(N.  8.)  898,  106  S.  W.  793,  suit  by  minority  stockholders  on  contract 
held  not  to  bar  action  by  them  sounding  in  tort;  Chicago  etc.  R.  Co.  v. 
Cass  County,  72  Neb.  494,  117  Am.  St.  Rep.  806,  101  N.  W.  13,  question 
whether  certain  bridge  formed  part  of  continuous  line  of  railroad  held 
not  determined  by  prior  adjudication* 

New  York  decision,  that  foreign  corporations  doing  business  within 
the  State  are  not  within  benefits  of  State  statute  of  limitation,  is  binding 
on  Supreme  Ctourt  in  cases  coming  np  from  that  State. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  applsring  rule  to 
Oklahoma  decision  that  /corporation  could  not  plead  statute  because  of 
failure  to  designate  person  on  whom  process  might  be  served;  Eau 
Claire  Nat.  Bank  y.  Benson,  128  Fed.  279,  63  C.  C.  A.  591,  holding  State 
judgment  in  suit  to  enforce  statutory  liability  of  stockholder  of  cor- 
poration of  another  State  is  binding  on  Federal  courts;  Hanchett  v. 
Blair,  100  Fed.  827,  holding  under  Nev.  Gftn.  Stats.,  §  3651,  foreign  cor- 
poration cannot  plead  limitation  as  bar  to  suit  to  foreclose  mortgage  on 
property  in  State,  executed  to  secure  indebtedness  of  corporation;  dis- 
senting opinion  in  Davis  v.  Smokeless  Fuel  Co.,  196  Fed.  758,  116 
C.  C.  A.  381,  majority  refusing  to  apply  rule  in  admiralty  as  to  cor- 
X>oration  which  had  been  continually  subject  to  service  of  process; 
Larson  v.  Aultman  &  Taylor  Co.,  86  Wis.  285,  39  Am.  St.  Rep.  895,  56 
N.  W.  917,  where  a  foreign  corporation  was  held  to  be  a  person  "out 
of  the  State,"  within  meaning  of  statute  of  limitations. 

Distinguished  in  Davis  v.  Smokeless  Fuel  Co.,  196  Fed.  756,  116 
C.  C.  A.  381,  refusing  to  apply  rule  in  admiralty  as  to  corporation 
which  had  been  continually  subject  to  service  of  process;  Voliva  v. 
Richmond  Cedar  Works,  152  N.  C.  659,  21  Ann.  Gas.  623,  68  S.  E.  201, 
appointment  by  foreign  corporation  of  agent  for  service  of  process  put 
in  force  statute  of  limitations;  Comey  v.  United  Surety  Co.,  217  N.  Y. 
273,  lll^N.  E.  834,  permitting  foreign  surety  company,  with  agent  for 
service  of  process,  to  plead  statute,  though  not  within  scope  of  general 
corporation  law;  McCabe  v.  Illinois  Central  Ry.  Co.,  4  McCrary,  497, 
13  Fed.  831,  and  in  Wall  v.  Chicago  etc.  Ry.  Co.,  69  Iowa,  502,  29  N.  W. 
428,  both  holding  where  foreign  corporation  may  sue  and  be  sued  in 
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State  where  it  is  doing  bosinesSi  it  may  claim  benefits  of  statute  of 
limitation. 

Application  of  statute  of  limitations  to  foreign  corporation.  Notes, 
62  Am.  Dec.  257;  75  Am.  Dec  398. 

Bight  of  foreign  corporations  to  plead  statute  of  limitations.  Notes, 
1  Ann.  Gas.  10;  18  L.  B.  A.  524. 

Right  of  foreign  corporation  to  avail  itself  of  statute  of  limita- 
tions.   Note,  L.  B.  A.  1916G,  547. 

Construction  of  State  statute  by  State  Supreme  Courts  iuTolviiig  no 
guestlon  under  Federal  laws  or  Constitution,  is  conclnslTe  upon  Federal 
Supreme  Court 

Approved  in  Taylor  v.  Union  Pac.  R.  R.  Co.,  123  Fed.  156,  holding 
under  Nebraska  Code  Civ.  .Proc.,'§18,  providing  that  all  actions  which 
have  been  barred  by  laws  of  any  other  State  are  barred  in  that  State, 
transitory  action  against  foreign  corporation  which  is  barred  under  laws 
of  State  in  which  it  arose  is  barred  in  Nebraska;  Higgins  Oil  ft  Fuel 
Co.  V.  Snow,  113  Fed.  436,  51  C.  C.  A.  267,  holding  under  Texas  law, 
where  title  of  complainant  upon  which  he  bases  right  to  equitable  relief 
is  legal  one,  laches  do  not  apply;  Erie  Ry.  Co.  v.  Pennsylvania,  21  Wall. 
497,  22  L.  Ed.  598,  holdii^  this  rule  will  be  observed  even  if  court  has 
adopted  a  different  construction  of  a  similar  statute  of  another  State; 
Moores  v.  Citizens'  Nat.  Bank  of  Piqua,  104  U.  S.  629,  26  L.  Ed.  872, 
where  State  statute  of  limitation  had  received  different  construction 
in  Circuit  Court,  from  what  it  subsequently  received  in  State  court; 
Bauserman  v.  Blunt,  147  U.  8.  652,  654,  87  L.  Ed.  318,  319,  13  Sup.  Ct. 
469,  and  Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  188,  38  L.  Ed.  957,  14 
Sup.  Ct.  1014,  both  holding  similarly;  Meeks  v.  Vassault,  3  Sawy.  211, 
Fed.  Cas.  9393,  and  French  v.  Edwards,  4  Sawy.  129,  Fed.  Cas.  5097, 
where  rule  was  applied  in  United  States  District  Court;  Powder  River 
Cattle  Co.  V.  Board,  45  Fed.  325,  where  construction  given  by  State 
court  to  statute  relating  to  manner  of  making  assessments,  was  held 
binding  on  Federal  courts;  Black  v.  Elkhom  Min.  Co.,  47  Fed.  603, 
holding  Federal  court  in  Montana  bound  by  construction  State  court 
had  given  to  Montana  statute  of  limitation;  Hill  y.  Boston,  122  Mass. 
380,  23  Am.  Bep.  366,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  422. 

Ko  error  can  be  assigned  on  a  general  ilnding. 
Approved  in  Meath  v.  Mississippi  Licvee  Commissioners,  109  U.  8.'  271, 
27  L.  Ed.  931,  3  Sup.  Ct.  286,  holding  when  there  is  both  a  general  and 
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special  finding,  error  cannot  be  assigned  on  the  special;  Lynch  v.  Gray- 
son, 5  N.  M.  496,  26  Pac.  994,  arguendo. 

Statutes  of  limitation  are  in  their  nature  arbitrary,  and  rest  upon  no 
other  foundation  than  the  judgment  of  a  State  as  to  what  will  promote 
the  interests  of  its  citizens. 

Approved  in  Sidway  v.  Missouri  Land  etc.  Co.,  187  Mo.  673,  86  S.  W. 
156,  where  foreign  corporation  was  licensed  in  State  and  maintained 
office  and  agent  for  service  of  process  it  was  not  nonresident  within 
Rev.  Stats.,  §  4282,  providing  for  suspension  of  limitations ;  Campbell 
V.  Holt,  116  U.  S.  628,  29  L.  Ed.  487,  6  Sup.  Ct.  213,  where  court  holds 
the  removal  of  the  bar  which  the  statute  of  limitations  enables  a 
debtor  to  interpose  to  prevent  the  payment  of  his  debts  is  a  power 
which  the  legislature  may  exercise  at  any  time. 

Miscellaneous.  Cited  in  Williams  v.  Metropolitan  etc.  Ry.  Co.,  68 
Kan.  23,-  64  L.  B.  A«  794,  74  Pac.  602,  foreign  corporation  being  "out 
of  State"  within  meaning  of  Code,  §  21^  clmnot  avail  itself  of  statute 
of  limitations. 

20  WalL  152-158,  22  L.  Ed.  338,  SQCPSOK  ▼.  GBEELBT. 

All  parties  against  whom  Joint  judgment  or  decree  is  rendered  must 
Join  in  writ  of  error  or  appeal,  or  it  will  be  dismissed,  unless  a  severance 
of  parties  in  interest  lias  been  effected. 

Approved  in  Treton  v.  Pennsylvania  Co.,  185  Fed.  87,  107  C.  C.  A. 
304,  and  Port  v.  Schloss  Bros.  &  Co.,  149  Fed.  732,  79  C.  C.  A.  437,  both 
following  rule;  The  Bylands,  231  Fed.  106,  applying  rule  to  joint  and 
several  decrees  against  claimant  of  libeled  vessel  and  surety  for  its  re- 
lease ;  Loveless  v.  Ransom,  107  Fed.  627,  46  C.  C.  A.  515,  applying  rule, 
where  there  was  no  summons  and  severance ;  Kidder  v.  Fidelity  Ins.  etc. 
Co.,  105  Fed.  823,  44  C.  C.  A.  593,  dismissing  appeal  by  one  of  several  in- 
terveners from  decree  in  equity  after  term  in  which  decree  was  rendered, 
where  he  cites  only  complainant  and  receiver  of  one  of  defendants ;  Ayres 
V.  Polsdorfer,  105  Fed.  739,  45  C.  C.  A.  24,  dismissing  error  by  one  de- 
fendant in  ejectment  where  several  pleaded  title  in  themselves  by  distinct 
titles;  Bonebrake  v.  Aetna  Life  Ins.  Co.,  3  Kan.  App.  709,  41  Pac.  67, 
applying  rule  to  joint  judgment  rendered  against  principal  and  sureties 
on  bond ;  Fcibelman  v.  Packard,  108  U.  S.  15,  27  L.  Ed.  634,  2  Sup.  Ct. 
138,  Estis  V.  Trabue,  128  U.  S.  230,  32  L.  Ed.  438,  9  Sup.  Ct.  60,  and 
The  Columbia,  67  Fed.  944,  15  C.  C.  A.  91,  where  rule  is  applied  in 
admiralty  to  a  decree  limiting  liability,  all  persons  having  claims  for 
damages  being  treated  as  adversaries  of  owner;  St.  Louis  Elevator  Co. 
V.  Nichols,  91  Fed.  833,  34  C.  C.  A.  90,  where  appeal  was  taken  from 
deficiency  decree  against  a  mortgagor  and  his  grantee  who  had  assumed 
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mortgage;  Cameron  v.  Sheppard,  71  Ga.  782,  holding  appeal  taken  in 
name  of  eertain  defendants  "and  others/'  not  named,  is  defective,  and 
will  be  dismissed ;  Wolf  v.  Murphy,  21  Neb.  474,  32  N.  W.  304,  Hendrick- 
son  V.  Sullivan,  28  Neb.  791,  44  N.  W.  1135,  and  Curten  v.  Atkinson, 

29  Neb.  620,  46  N.  W.  94,  all  reaffirming  rule;  Whitlock  v.  Willard,  18 
Ma.  158,  where  court  holds  that  if  appeal  is  irregular  for  want  of 
proper  parties,  the  error  may  be  corrected  in  appellate  court  by  amend- 
ment; Bockes  V.  Hathpm,  78  N.  Y.  226,  arguendo. 

Distinguished  in  Baskett  v.  Haskill,  107  U.  S.  608,  27  L.  Ed.  502,  2 
Sup.  Ct.  417,  holding  an  appeal  will  not  be  dismissed  because  of  the 
omission  of  persons  who  were  parties  below,  if  such  persons  have  no 
interest  in  maintaining  or  reversing  the  decree. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  K.  A.  855. 

20  Wall.  159-165,  22  L.  Ed.  250,  MEBOHANTS*  MXJT.  INS.  00.  T.  BAEINO. 

Wlien  there  is  no  legal  evidence  of  any  kind  to  support  theory  of  fact, 
embodied  in  a  prayer  for  InBtractlons,  instmction  should  be  refused. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Holbrook,  235  U.  S.  630,  7 
K.  C.  C.  A.  820,  59  L.  Ed.  393,  35  Sup.  Ct.  143,  and  Thatcher  v.  Kaucher, 
2  Colo.  703,  both  following  rule. 

Advances  made  on  credit  of  ship  for  necessary  repairs  or  iupplles  in 
foreign  port  create  lien  upon  ship. 

Approved  in  The  0.  H.  Vessels,  177  Fed.  591,  enforcing  lien  upon 
vessel  for  repairs  though  charter-party  provided  that  they  should  be 
at  expense  of  charterers;  In  re  Alaska  Fishing  &  Development  Co., 
167  Fed.  879,  enforcing  lien  for  towage  against  barge  and  cai^o;  The 
Underwriter,  119  Fed.  751,  755,  holding  under  charter  whereby  char- 
terer was  to  pay  for  all  coal  used,  no  lien  exists  for  coal  furnished 
vessel  in  foreign  port  across  river  from  home  port;  The  Cumberland, 

30  Fed.  450,  where  bills  contracted  by  master,  although  charterer  and 
owner  pro  hac  vice,  were  held  a  lien  on  vessel ;  The  Main,  51  Fed.  958, 
2  C.  C.  A.  569,  holding  stevedore  rendering  service  in  loading  vessel  in 
other  than  home  port,  has  maritime  lien  therefor;  The  Guiding  Star, 
9  Fed.  525,  and  The  Dora,  34  Fed.  349,  both  holding  where  funds  are 
procured  by  the  master  for  purpose  of  paying  off  a  maritime  lien,  and 
are  so  applied,  the  lender  acquires  a  lien  of  equal  rank  and  standing 
to  one  extinguished. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  K.  G.  653. 

It  is  prima  facie  presumption  that  repairs  and  supplies,  for  foreign 
vessel,  were  made  and  furnished  on  credit  of  vessel,  unless  it  appear  master 
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had  funds  in  Ills  possession  to  be  used  for  sadi  purposes,  and  tliat  materlal- 
nien  knew  this. 

Approved  in  The  Maud  Palmer,  224  Fed.  656,  refusing  to  enforce 
lien  for  moneys  borrowed  by  master  on  his  statement  that  they  were 
needed  for  vessel  and  which  he  misappropriated;  The  Metropolis,  9 
Ben.  88,  Fed.  Gas.  9503,  where  vessel  was  held  liable  for  supplies, 
although  they  were  in  fact  furnished  charterers;  The  Suliote,  23  Fed. 
923,  where  the  latter  part  of  rule  was  applied;  Berwind  v.  Schultz,  25 
Fed.  916,  where  it  appeared  that  reasonable  inquiry  would  have  shown 
materialmen  that  master  had  funds  with  which  to  pay  for  supplies  fur- 
nished. 

Distinguished  in  Taylor  v.  Commonwealth,  23  Fed.  Gas.  759,  where 
repairs  were  made  in  home  port. 

One  liavlng  lien  on  Tessel  for  supplies  or  repairs  has  Insurable  Interest 
In  vessel. 

Approved  in  Phoenix  Ins.  Co.  v.  Parsons,  129  N.  Y.  93,  29  N.  E.  89, 
following  rule ;  Tilley  v.  Connecticut  Fire  Ins.  Co.,  86  Va.  813, 11  S.  E. 
120,  any  person  who  has  any  interest  in  property,  l^al  or  eqnitable, 
or  who  stands  in  such  relation  thereto  that  its  destruction  would  entail 
pecuniary  loss  upon  him,  has  an  insurable  interest  therein;  Hooper  v. 
Robinson,  98  U.  S.  538,  25  L.  Ed.  221,  North  British  Ins.  Co.  ▼.  Lathrop, 
70  Fed.  435,  17  C.  C.  A.  175,  and  The  Fern  Holme,  46  Fed.  122,  all 
following  rule. 

Miscellaneous.  Cited  in  United  States  y.  Babeock,  3  Dill.  580,  Fed. 
Gas.  14,486,  not  in  point. 

20  Wall.  165-171,  22  L.  Ed.  262,  BOAOH  ▼.  SUMMEBa 

Surety  is  not  discharged  by  contract  between  principal  and  obligee, 
unless  placed  In  a  different  position. 

Approved  in  Wilkinson  v.  McKimmie,  36  App.  D.  G.  346,  reaffirming 
rule. 

Distinguished  in  Zeigler  v.  Hallahan,  131  Fed.  208,  66  C.  G.  A.  1, 
where  defendant  guaranteed  lease  by  which  tenant  bound  to  keep  and 
pay  rent  for  premises  and  deliver  them  in  good  condition  at  end  of 
term,  insertion  of  clause  in  lease  making  it  void  if  premises  destroyed 
by  fire  discharged  surety. 

Bule  that  testimony  of  more  than  one  witness  is  necessary  to  prove 
facts  which  verified  answer  negatives,  does  not  apply  to  so  much  of  answer 
as  is  not  responsive  to  bilL 

Approved  in  Dexter  v.  (Gordon,  11  App.  D.  C.  62,  all^ations  in  answer 
raising  independent  defense,  having  been  put  in  issue  by  replication, 
must  be  proved. 
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20  WalL  171-178;  22  L.  Ed.  278,  FIRST  NATIONAZi  BANK  OF  TBOT  ▼• 
OOOPEB. 

After  assignee,  aided  l>7  creditor,  has  twice  contested  a  claim  before 
District  Oonrt,  and  it  has  twice  been  decided  valid,  bill  will  not  be  sus- 
tained in  Circuit  Oonrt  to  reyerse  tbe  order  allowing  sncli  clainL 

Approved  in  In  re  Murray,  14  Blatchf .  44,  Fed.  Cas.  9953,  and  In  re 
Beck,  31  Fed.  555,  both  holding  application  for  review  in  Circuit  Court 
must  be  made  without  unreasonable  delay;  Dewey  v.  Moyer,  72  N.  T. 
79,  arguendo. 

Distinguished  in  In  re  Joseph,  2  Woods,  393,  Fed.  Cas.  7532,  holding 
a  creditor,  whose  opposition  to  claim  of  another  creditor  has  been  over- 
ruled by  District  Court,  may,  when  such  claim  is  allowed,  take  question 
to  Circuit  Court  for  review. 

No  time  is  prescribed  within  which  application  for  review  under  bank- 
ruptcy act  must  be  presented. 

Approved  in  In  re  Youngstrom,  153  Fed.  99,  82  C.  G.  A.  232,  order 
den3ring  claim  of  exemptions  asserted  by  bankrupt's  wife  reviewable  on 
petition  to  revise  within  six  months. 

Miscellaneous.  Cited  in  Bacon  v.  Roberts,  146  Fed.  730,  77  C.  C.  A. 
155,  dismissing  petition  to  review  order  of  bankruptcy  referee  filed  fifty 
days  after  making  of  order* 

20  WaU.  179-189,  22  L.  Ed.  839,  TWENTY  PEE  CENT  OASES. 

Statutes  will  not  be  construed  as  retroactive,  unless  it  clearly  appear 
ftom  language  employed  that  such  was  intent  of  legislature. 

Approved  in  Eichhorst  v.  Ldndsey,  209  Fed.  710,  act  of  1906  limiting 
time  for  filing  petition  for  naturalization  to  seven  years  from  declaration 
of  intention  does  not  affect  prior  declarations ;  Hemmer  v.  United  States, 
204  Fed.  907, 123  C.  C.  A.  194,  act  of  1884  permitting  Indians  to  acquire 
homesteads  subject  to  restrictions  on  alienation  held  inapplicable  to 
pending  entries;  Ft.  Smith  etc.  R.  Co.  v.  Blevins,  35  Okl.  381,  130  Pao. 
526,  and  Newell  v.  Baltimore  &  0.  R.  Co.,  181  Fed.  701,  both  holding 
act  of  1910,  amending  Employers'  Liability  Act  not  applicable  to  pend- 
ing actions ;  Winf ree  v.  Northern  Pac.  Ry,  Co.,  173  Fed.  66,  44  L.  R.  A. 
(N.  S.)  841,  97  C.  C.  A.  392,  holding  Employers'  Liability  Act  of  1908 
not  retroactive;  Hall  v.  Chicago  etc.  Ry.  Co.,  149  Fed.  567,  Employers* 
Liability  Act,  r^ulating  liability  of  interstate  carriers  for  injuries  to 
employees,  does  not  apply  to  causes  of  action  existing  at  time  of  its 
adoption;  Dodge  v.  Nevada  Nat.  Bank,  109  Fed.  731,  48  C.  C.  A.  626, 
holding  Cal.  Pol.  Code,  §  3608,  taxing  national  bank  shares,  which  went 
into  effect  March  14,  1899,  did.  not  authorize  assessment  of  such  shares 
for  fiscal  year  beginning  in  1899;  De  Ferranti  v.  Lyndmark,  30  App. 
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D.  C.  423,  act  of  1903,  amending  act  of  1897,  relative  to  rights  of  foreign 
patentees,  held  not  retroactive;  Casey  v.  Bingham,  37  Okl.  491,  132 
Pac.  665,  act  of  1906,  invalidating  deeds  executed  before  removal  of 
restrictions,  held  not  retroactive;  Galusha  v.  Wendt,  114  Iowa,  603,  87 
N.  W.  6i4,  holding  Code,  §  1374,  providing  mode  for  collection  of  taxes 
on  property  overlooked,  withheld,  or  for  any  other  reason  not  listed  and 
assessed  is  retroactive;  Chew  Heong  v.  United  States,  112  U.  S.  559, 
28  L.  Ed.  778,  5  Sup.  Ct.  266,  construing  act  relating  to  Chinese  emigra- 
tion; Central  Trust  Co.  v.  Sheffield  Co.,  60  Fed.  16,  in  construing  act 
relating  to  manner  in  which  property  shall  be  sold  under  orders  and 
decrees  of  Federal  courts ;  McClellan  v.  Pyeatt,  66  Fed.  846,  14  C.  C.  A. 
140,  holding  act  of  Congress,  putting  in  force  in  Indian  Territory  the 
statute  of  frauds,  had  no  retroactive  effect ;  Wrightman  v.  Boone  County, 
88  Fed.  436,  31  C.  C.  A.  570,  reaffirming  rule ;  Potter  v.  Rio  Arriba  Land 
etc.  Co.,  4  N.  M.  326,  327  (650-662),  17  Pac.  613,  614,  construing  statute 
passed  for  purpose  of  restricting  ownership  of  lands  in  territories  to 
American  citizens. 

Distinguished  in  Southern  Wire  Co.  v.  St.  Louis  Bridge  Co.,  38  Mo. 
App.  198,  and  Fitzgerald  v.  Fitzgerald  &  Mallory  Construction  Co.,  41 
Neb.  462,  59  N.  W.  862,  holding  provision  in  Interstate  Commerce  Act, 
prohibiting  discrimination,  is  applicable  to  contracts  made  prior  to  its 
enactment;  Judkins  v.  Taffe,  21  Or.  91,  27  Pac.  222,  holding  statutes 
which  merely  change  the  remedy  or  course  and  form  of  procedure,  are 
retrospective. 

Miscellaneous.  Cited  in  United  States  ▼.  Gleeson,  124  U.  S.  260, 
31  L.  Ed.  423,  8  Sup.  Ct.  504,  as  instance  of  appeal  from  pro  forma 
judgment  in  Court  of  Claims. 

20  WaU.  189-201,  22  L.  Ed.  342,  PAHLBCAN  ▼.  THE  00L£E0TOB. 

Methods  by  which  assessor  is  to  determine  true  producing  capacitj 
of  a  distillery,  in  imposing  taxes  on  distilled  spirits^  under  the  act  of  July 
20,  1868,  discussed. 

Approved  in  United  States  v.  Three  Tons  of  Coal,  6  Biss.  401,  Fed. 
Cas.  16,515,  United  States  v.  Halloran,  14  Blatchf.  3,  Fed.  Cas.  15,286, 
and  United  States  v.  Myers,  3  Hughes,  245,  Fed.  Cas.  15,846,  all 
arguendo. 

20  WalL  201-226,  22  L.  Ed.  269,  THE  LOTTAWAITKA. 

Parties  who  fnmisli  supplies  or  make  repairs  in  home  port  acquire  no 
lien  on  Tessel. 

Approved  in  The  Sue,  137  Fed.  135,  where  local  law  gives  lien  for 
repairs  or  supplies  furnished  vessel  in  home  port,  no  lien  is  acquired 
unless  local  law  followed;  The  Underwriter,  119  Fed.  745,  752,  holding 
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under  charter  whereby  charterer  was  to  pay  for  all  coal  used,  no  lien 
exists  for  coal  furnished  vessel  in  foreign  port  across  river  from  home 
port;  The  Solveig,  103  Fed.  324,  43  C.  O.  A.  250,  holding  no  maritime 
lien  exists  on  vessel  for  advances  made  to  crew  without  knowledge 
of  master,  or  for  port  charges  paid  in  favor  of  subcharterer  under  char- 
terer who  by  contract  was  bound  to  pay  all  such  charges;  The  Kate 
Hinchman,\6  Biss.  369,  Fed.  Cas.  7620,  holding  lien  of  material  and 
supply  men  in  home  port  subordinate  to  other  liens,  although  they  are 
given  a  prior  lien  by  State  statute;  Warren  v.  Kelley,  80  Me.  624,  15 
Atl.  50,  holding  a  State  statute  giving  lien  for  supplies  furnished  in 
home  port,  and  authorizing  proceedings  in  rem  for  enforcement  of  same, 
unconstitutional ;  The  Champion,  1  Brown,  527,  Fed.  Cas.  2583,  arguendo ; 
The  Illinois,  2  Flipp.  432,  Fed.  Cas.  7005,  where  court  held  supply  liens, 
under  State  statutes,  belong  to  same  class  as  maritime  liens  for  supplies ; 
The  C.  Vanderbilt,  86  Fed.  789,  no  special  application;  dissenting  opin- 
ion in  Atlantic  Works  v.  Tug  Glide,  157  Mass.  530,  33  N.  E.  165,  and 
Petrel  v.  Dumont,  28  Ohio  St.  610,  22  Am.  Rep.  399,  as  authority  for 
holding  a  contract  to  repair  a  domestic  vessel  is  a  maritime  contract. 
The  general  rule  is  apparently  denied  in  Whittaker  y.  The  J.  A.  Travis, 
29  Fed.  Cas.  1118. 

• 

Notice  must  be  given  owner  of  proceedings  to  divest  liim  of  property, 
otherwise  decree  will  not  bind  him. 

Approved  in  Ray  v.  Norseworthy,  23  Wall.  136,  23  L.  Ed.  118,  holding 
a  judicial  sale  of  mortgaged  property,  made  without  notice  to  mort- 
gagee, may  be  set  aside;  Murphy  v.  Factors'  Co.,  33  La.  Ann.  461,  hold- 
ing similarly;  Daily  v.  Doe,  3  Fed.  918,  seizure  and  possession  of  vessel 
by  marshal,  under  process  of  court,  is  notice  to  all  persons  interested 
of  pendency  of  proceedings  and  of  their  right  to  intervene  and  protect 
their  interests. 


Defense  may  be  made  to  a  suit  in  rem  by  any  person  who  has  an  in- 
terest in  the  thing  seised. 

Distinguished  in  The  R.  W.  Skillinger,  1  Flipp.  439,  Fed.  Cas.  12,181, 
where  it  was  not  shown  that  claimant  in  admiralty  proceedings  had 
an  interest  in  boat  seized.  * 

Funds  in  hands  of  court  of  admiralty,  arising  from  sale  of  a  vessel, 
belong  to  owner  of  vessel,  after  maritime  liens  against  same  have  been 
discharged;  they  cannot  be  subjected  to  payment  of  other  claims  against 
owner's  consent. 

Approved  in  Bouker  Contracting  Co.  v.  Proceeds  of  Sale  of  Dredging 
Mach.,  168  Fed.  430,  applying  rule  to  proceeds  from  sale  of  dredge 
which  had  been  temporarily  mounted  on  hired  scow;  The  Balize,  52 
Fed.  415,  holding,  after  maritime  liens  have  been  satisfied,  surplus  funds 
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arising  from  sale  of  vessel  sold  to  discharge  snch  liens,  should  he  paid 
to  owner;  The  Willamette  Valley,  76  Fed.  842,  845,  846,  847,  where 
holder  of  judgment  rendered  in  State  court,  who  has  issued  process  of 
execution  against  a  vessel  which  has  heen  seized  under  maritime  liens, 
was  held  to  have  no  lien  for  the  satisfaction  of  his  judgment  upon  the 
surplus  arising  from  a  sale  of  the  vessel  to  pay  such  maritime  liens; 
The  Lydia  A.  Harvey,  84  Fed.  1001,  as  against  the  owner  petitioning  for 
payment  of  residue  of  proceeds  to  him,  the  court  cannot  distribute  the 
same  in  payment  of  claims  not  maritime  liens;  The  Wyoming,  37  Fed. 
643,  544,  holding  the  surplus,  after  payment  of  maritime  lien  claims, 
cannot  be  awarded  as  against  mortgagees  to  a  general  creditor;  The 
Alice  Strong,  57  Fed.  251,  arguendo. 

Property  in  hands  of  court  of  admiralty  Is  not  subject  to  gamldiment 
by  creditors  of  owners,  under  Judgment  rendered  In  State  courts  even  tbougb 
such  creditors  have  a  decree  In  personam  In  admiralty  against  such  owners. 

Approved  in  In  re  Forsyth,  78  Fed.  302,  following  rule;  Knott  v. 
Evening  Post  Co.,  124  Fed.  355,  holding  where  in  State  action  only 
remedy  grantable  was  inspection  of  corporation's  books,  receiver  ap- 
pointed by  Federal  court  in  subsequent  suit  will  not  be  required  to 
surrender  property  to  State  receiver  who  was  appointed  after  Federal 
receiver  took  possession;  Corbitt  v.  Farmers'  Bank,  114  Fed.  604,  hold- 
ing moneys  paid  into  Federal  court  pending  litigation  in  r^ard  thereto 
and  placed  in  its  registry  are  not  subject  to  attachment  until  execution 
of  decree  for  their  distribution. 

Distinguished  in  The  Olivia  A.  Carrigan,  7  Fed.  511,  holding  service 
of  monition  by  United  States  marshal  for  seamen's  wi^es,  upon  parties 
owing  freight  mone3rs,  does  not  place  the  fund  beyond  the  reach  of  an 
attachment  subsequently  isstied  from  State  court,  in  action  brought  by 
another  against  owner  of  vesseL 

Where  appeal  Is  taken  from  decree  of  District  Court  In  proceeding 
In  rem  to  Circuit  Court,  property  or  proceeds  follow  cause  Into  Circuit 
Court  subject  to  liens  attaching  in  lower  court. 

Approved  in  First  Nat.  Bank  v.  State  Nat.  Bank,  131  Fed.  431,  65 
C.  C.  A.  414,  where  appeal  is  taken  under  Bankruptcy  Act,  §  25a,  from 
judgment  allowing  or  rejecting  debt.  District  Court  cannot  entertain 
motion  for  rehearing  pending  appeal;  The  Thomas  Fletcher,  24  Fed. 
482,  holding  admiralty  causes  do  not  come  up  to  Circuit  Court  as  court 
of  error,  but  of  appeal. 

Miscellaneous.  Cited  incidentally  in  Braithwait  v.  Jordan,  5  N.  D. 
247,  31  L.  E.  A.  258,  65  N.  W.  719. 
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20  Wan.  226-251,  22  L.  Ed.  254,  COSNETT  ▼.  WILLIAMS. 

Where  witnesa  haa  given  one  deposition  in  acUon  at  law,  lie  ia  not 
thereby  preclnded  ftom  giving  another. 

Approved  in  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate,  106 
Fed.  114,  holding  voidable  foreclosure  sale  not  collaterally  attackable 
where  defendant  did  not  appeal  from  original  decree  or  from  order  of 
confirmation;  In  te  Columbia  Real  Estate  Co.,  101  Fed.  972,  holding 
where  corporation's  answer  to  bankruptcy  petition  in  which  it  waives 
process,  admits  allegations  of  petition,  and  declares  willingness  to  be 
adjudged  bankrupt,  is  signed  in  corporation's  name  by  president,  adjudi- 
cation concludes  objection  that  president  had  no  authority  to  act  for 
corporation. 

Admissibility  of  deposition  of  party  to  action.    Note,  10  Ann.  Cas. 
060. 

Where  aecondary  evidence  is  admissible,  a  party  most  oif er  the  best 
he  iB  able  to  produce,  in  this  case  copy  of  certified  copy  held  admiflsible. 

Approved  in  Cummins  v.  Pennsylvania  Fire  Ins.  Co.,  153  Iowa,  584, 
Ann.  Cas.  1913E,  235,  37  L.  R.  A.  (N.  S.)  1169,  134  N.  W.  81,  excluding 
mere  memoranda  of  agent  to  prove  that  lightning  clause  was  attached 
to  policy;  Johnson  v.  Amwine,  42  N.  J.  L.  458,  36  Am.  Bep<  532,  holding 
further  as  to  what  must  be  shown  before  secondary  evidence  of  the 
contents  of  a  paper  is  admissible;  The  Alice,  12  Fed.  924,  where  sec- 
ondary evidence  of  the  contents  of  a  bill  of  lading  was  held  inadmissible, 
it  appearing  the  original  bill  was  accessible;  Jaques  v.  Horton,  76  Ala. 
246,  when  a  certified  or  examined  copy  of  a  paper  required  to  be 
recorded,  or  a  letter-press  copy  of  a  writing,  is  shown  to  be  in  existence, 
it  is  better  evidence  than  the  memoriter  statements  of  a  witness. 

Denied  in  Barclay  v.  Deyerle,  53  Tex.  Civ.  240, 116  S.  W.  125,  holding 
that,  when  books  could  not  be  produced,  keeper  might  testify  as  to 
their  contents. 

Kinds  of  secondary  evidence  in  respect  to  lost  instrument.    Note, 
11  E.  B.  C.  505. 

Jurisdiction  having  attached  in  a  case,  everything  done  within  the 
power  of  that  jurisdiction,  when  collaterally  questioned,  is  to  be  held  con- 
clusive of  the  rights  of  parties  unless  impeached  for  fraud. 

Approved  in  United  States  v.  Ness,  230  Fed.  963,  State  court  not 
deprived  of  jurisdiction  to  naturalize  alien  by  absence  of  certificate  as 
to  alien's  arrival  in  United  States ;  C.  C.  Taf t  Co.  v.  Century  Sav.  Bank, 
141  Fed.  371,  72  C.  C.  A.  671,  omission  of  petition  in  involuntary  bank- 
ruptcy to  all^^  that  defendant  owes  debts  amounting  to  one  thousand 
dollars  is  jurisdictional  defect;  Tube  City  Min.  etc.  Co.  v.  Otterson, 
16  Ariz.  311,  146  Pac.  206,  asserted  invalidity  of  lien  is  no  reason  for 
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setting  aside  judgment  based  thereon;  Gila  Bend  Reservoir  etc.  Co.  v. 
Gila  Water  Co.,  9  Ariz.  61,  76  Pac.  992,  fact  that  judgment  for  sale 
of  property  by  receiver  is  not  made  in  suit  in  which  receiver  was  ap* 
pointed  is  not  ground  for  collateral  attack  on  sale;  Thompson  v.  Thomp- 
son, 35  App.  D.  C.  25,  upholding  divorce  decree  obtained  in  Virginia 
against  wife,  resident  of  district,  when  husband  resided  in  Virginia 
at  time  of  marriage  and  at  time  of  decree;  United  States  v.  Green,  8 
Mackey  (D.  C),  238,  police  court  held  to  have  no  jurisdiction  over  mis- 
demeanor triable  by  jury;  State  v.  Hewitt  Land  Co.,  74  Wash.  586, 
134  Pac.  479,  purchaser  of  land  from  State  may  rely  on  patent  r^ular 
in  form  without  investigating  whether  law  was  complied  with;  dis- 
senting opinion  in  Troll  v.  City  of  St.  Louis,  257  Mo.  723,  168  S.  W.  195, 
majority  upholding  sales  in  partition  suit  on  ground  that  they  had  been 
acquiesced  in  for  many  years ;  Ex  parte  Reed,  100  U.  S.  23,  25  L.  Ed.  539, 
where  acts  of  a  court-martial  were  attacked  in  habeas  corpus  proceedings 
instituted  by  party  convicted  before  such  court ;  Keyes  v.  United  States, 
109  U.  S.  340,  27  V.  Ed.  956,  3  Sup.  Ct.  204,  holding  similarly ;  White 
V-  Crow,  110  U.  S.  189,  28  L.  Ed.  115,  4  Sup.  Ct.  74,  holding  court  will 
make  all  necessary  presumptions  to  support  a  judgment  by  confession; 
Laing  v.  Rigney)  160  U.  S.  542,  40  L.  Ed.  528,  16  Sup.  Ct.  368,  reaffirm- 
ing rule;  Manson  v.  Duncanson,  166  U.  S.  548,  41  L.  Ed.  1110,  17  Sup. 
Ct.  653,  where  under  decree  of  probate  court  real  estate  of  decedent 
had  been  sold  for  purpose  of  paying  his  debts,  and  there  had  been  no 
personal  service  on  nonresident  minor  having  interest  therein;  Smythe 
V.  Henry,  41  Fed.  713,  court  of  competent  jurisdiction  having  declared 
a  restored  record  proof  of  contents  of  original,  the  holding  will  not 
be  impaired  in  collateral  proceedings;  Pennsylvania  Ry.  Co.  v.  National 
Docks  Co.,  58  Fed.  931,  holding  decision  of  State  court  that  it  has 
power  under  State  statute  to  allow  certain  amendments  to  pleadings 
on  appeal  is  binding  on  Federal  court  into  which  cause  is  taken;  Foltz 
V.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  318,  8  C.  C.  A.  636,  holding  judgment 
of  condemnation  not  subject  to  collateral  attack;  Whitlow  v.  Echols, 
78  Ala.  211,  holding  where  proceedings  in  probate  court  has  ripened 
into  a  decree,  a  liberal  construction  will  be  given  the  petition  by  which 
the  proceedings  were  initiated;  Suitterlin  v.  Connecticut  Mut.  Life  Ins. 
Co.,  &0  111.  488,  holding  decree  of  mortgage  foreclosure  directing  sale 
but  not  providing  for  right  of  redemption  cannot  be  attacked  collat- 
erally; Kelly  V.  People,  115  111.  589,  56  Am.  Rep.  187,  4  N.  E.  646,  holding 
judgment  cannot  be  attacked  collaterally  for  irregularities  in  proceed- 
ings in  which  it  was  rendered;  Pennybacker  v.  Switzer,  75  Va.  687, 
applying  rule  to  adjudications  of  Virginia  County  Courts;  Belles  v. 
Miller,  10  Wash.  267,  38  Pao.  1053,  holding  judgment  of  foreclosure, 
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although  erroneously  rendered,  cannot  be  attacked  in  collateral  pro- 
ceedings ;  Wells-Stone  Mercantile  Co.  v.  Truax,  44  W.  Va.  536,  29  S.  E. 
1008,  reaffirming  rule ;  Odell  v.  Reynolds,  70  Fed.  662,  17  C.  C.  A.  317, 
Baldwin  v.  Baer,  10  Wash.  417,  39  Pac.  118,  and  Board  of  Commrs.  of 
Lake  County  v.  Piatt,  79  Fed.  571,  26  C.  C.  A.  87,  all  holding  further  judg- 
ment of  court  which  had  jurisdiction  of  subject  matter  and  of  parties  can- 
not be  attacked  collaterally,  even  if  it  was  obtained  by  fraud  and  collu- 
sion ;  Thomas  v.  American  Freehold  Land  etc.  Co.,  47  Fed.  557, 12  L.  B.  A. 
687,  and  In  re  Burkell,  2  Alaska,  110,  both  arguendo. 

Distinguished  in  Clark  v.  Arizona  Mut.  Savings  &  Loan  Assn.,  217 
Fed.  643,  vacating  decree  as  being  outside  issues  made  by  pleadings; 
Windsor  v.  McVeigh,  93  U.  S.  283,  23  L.  Ed.  918,  and  Henry  v.  Carson, 
96  Ind.  423,  on  ground  that  court  which  tried  cause  and  rendered  judg- 
ment in  question  proceeded  without  jurisdiction;  to  same  effect  are 
United  States  v.  Walker,  109  U.  S.  266,  27  L.  Ed.  929,  3  Sup.  Ct.  282, 
Culver  V.  Hardenbergh,  37  Minn.  230,  33  N.  W.  794,  and  Williams  v. 
Monroe,  125  Mo.  589,  28  S.  W.  857. 

Wliere  State  court  had  Jurisdiction  to  aothorlEe  and  did  aathozise  a 
sale  of  real  estate,  question  of  propriety  of  making  the  sale  camiot  be 
collaterally  reviewed  in  Federal  courts. 

Approved  in  May  v.  County  of  Logan,  30  Fed.  255,  court  having 
jurisdiction  to  authorize  sale,  its  acts  are  not  open  to  examination  in 
collateral  proceedings ;  Phelps  v.  Mutual  Reserve  etc.  Assn.,  112  Fed.  462, 
61  L.  B.  A.  717,  50  C.  C.  A.  339,  arguendo. 

As  regards  public  ofUcers,  acts  done  which  presuppose  existence  of  other 
acts  to  make  them  legally  operative,  are  presunptive  proofs  of  latter. 

Approved  in  Western  Real  Estate  Trustees  v.  Hughes,  172  Fed.  209, 
96  C.  C.  A.  658,  statement  that  defendants  did  acts  through  their  ser- 
vants is  plain  implication  that  such  acts  were  within  scope  of  servants' 
employment;  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812,  72  C.  C.  A. 
213,  construing  conditions  in  oil  lease  relating  to  forfeiture  for  failure 
to  comply  with  covenants;  McQueen  v.  Flasdick-Black  Land  etc.  Co., 
135  La.  707,  65  South.  903,  statement  in  patent  that  applicant  is  "legal 
representative"  of  entryman  is  presumed  to  be  true;  Commonwealth 
V.  Carr,  143  Mass.  88,  9  N.  £.  30,  holding  the  action  of  the  selectmen 
of  a  town  in  laying  out  a  street  presupposes  that  preliminary  steps 
had  been  complied  with;  Commonwealth  v.  Vincent,  160  Mass.  281,  35 
N.  E.  852,  a  police  court  not  being  allowed  to  continue  a  trial  for  more 
than  ten  days  without  consent  of  defendant,  the  consent  of  defendant 
will  be  presumed  where  continuance  was  for  his  benefit  and  he  appeared 
after  expiration  of  period* 


20  Wall.  251-264        NOTES  ON  U.  S.  REPORTS.  404 

Distingaished  in  United  States  v.  Loeb,  99  Fed.  732,  holding  eolleetor 
of  customs  competent  witness  to  rebut  presumption  of  jurisdiction  of 
general  appraisers  by  showing  that  he  does  not  consider  appraisement 
too  low  but  that  it  is  taken  on  direction  of  secretary  of  treasury. 

Validity  and  construction  of  statute  requiring  court  to  take  judicial 
notice  of  certain  matters.    Note,  Ann.  Cas.  1914D,  545. 

Right   to   maintain  replevin   for  recovery   of  property   replevied. 
Note,  8  L.  B.  A.  (N.  S.)  224. 

Miscellaneous.  Cited  in  Dewing  v.  Perdicaries,  96  U.  S.  195,  24  L.  Ed. 
655,  and  Hull  v.  Dills,  19  Fed.  659,  not  in  point. 

20  WaU.  251-264,  22  L.  Ed.  275,  UNITED  STATES  ▼.  HEBBON. 

OlaaseB  of  creditors  entitled  to  preference  under  act  of  1867  enumerated. 

Approved  in  dissenting  opinion  in  Merrill  v.  National  Bank,  173  U.  S. 

177,  43  L.  Ed.  657,  19  Sup.  Ct.  378,  to  the  effect  that  the  United  States 

is  entitled  to  preference  over  all  other  creditors;  In  re  Duryee,  2  Fed. 

70,  that  debt  due  State  for  taxes  is  preferred. 

''Creditor  or  creditors,"  as  used  in  the  several  provisions  of  bankruptcy 
act  of  1867  do  not  apply  to  United  States. 

Approved  in  Lewis  v.  United  States,  92  U.  S.  622,  23  L.  Ed.  514  (affirm- 
ing 26  Fed.  Cas.  924),  holding  the  government  under  no  obligation  to 
prove  its  claim  in  bankruptcy  proceeding  before  filing  bill  against  the 
assignee  for  the  enforcement  thereof;  In  re  Strassburger,  4  Woods,  558, 
Fed.  Cas.  13,526,  holding  clause  which  prescribes  a  marshaling  of  assets 
between  partnership  and  individual  creditors  has  no  application  to  the 
United  States;  United  States  v.  Barnes,  24  Blatchf.  471,  31  Fed.  708, 
holding  assignee  personally  liable  to  government  when  he  distributed 
assets  among  creditors,  knowing  of  the  preferred  claim,  although  it  had 
not  been  proved  in  bankruptcy;  Tiffany  v.  Morrison,  3  Colo.  46,  holding 
a  payment  by  deputy  collector  of  internal  revenue  to  his  principal  of 
money  received  on  behalf  of  the  government,  made  within  four  months 
next  before  his  bankruptcy,  is  not  an  unlawful  preference. 

Distinguished  in  Fink  v.  O'Neil,  106  U.  S.  283,  27  L.  Ed.  200,*  1  Sup. 
Ct.  333,  holding  homestead  exemption  applies  to  United  States  as  well 
as  other  creditors;  United  States  v.  Murphy,  11  Biss.  418,  15  Fed.  592, 
where  government  has  knowledge  of  proceedings  in  bankruptcy  and  fails 
to  prove  its  claim,  it  cannot  assert  any  rights  against  the  assignee  after 
the  estate  is  fully  administered. 

Oertiflcate  of  discharge  given  a  bankrupt,  under  act  of  1867,  does  not 
release  debt  due  United  States.     . 

Approved  in  Kaw  Boiler  Works  v.  SohuU,  230  Fed.  590,  taxes  on  per- 
sonal property  are  to  be  included  in  determining  amount  of  bankrupt's 
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debts  in  involnntary  proceedings;  Olds  v.  Forrester,  126  Iowa,  458,  102 
N.  W.  420,  judgment  for  costs  in  criminal  prosecution  is  satisfied  by 
discharge  of  judgment  debtor  in  bankruptcy ;  State  v.  Baker,  135  La. 
103,  64  South.  997,  statute  requiring  clerk  of  court  to  destroy  ballots- 
at  end  of  six  months  does  not  apply  where  they  have  been  made  basis 
of  criminal  prosecution;  State  v.  Shelton,  47  Conn.  405,  406,  holding 
discharge  in  bankruptcy  of  person  indebted  to  State  school  fund  as  a 
borrower,  does  not  affect  State  as  creditor;  Johnson  v.  Auditor,  78  Ky. 
285,  debt  due  commonwealth  by  a  defaulting  sheriff  is  not  released  by 
his  discharge  in  bankruptcy;  Cape  Elizabeth  v.  Skillin,  79  Me.  595,  12 
Atl.  544,  holding  discharge  in  insolvency  does  not  release  insolvent  from 
arrearages  of  taxes;  Smith  v.  Hodson,  50  Wis.  283,  285,  6  N.  W.  812, 
814,  holding  where  one  surety  has  paid  judgment  rendered  against  him 
and  his  cosurety  in  action  brought  by  the  United  States,  he  may  compel ' 
contribution  from  his  cosurety,  notwithstanding  latter  has  been  dis- 
charged in  insolvency;  New  Lamp  Chimney  Co.  v.  Ansonia  Brass  & 
Copper  Co.,  91  U.  S.  664,  23  L.  Ed.  840,  In  re  Baker,  96  Fed.  956,  957, 
and  Brady  v.  Brady,  71  Ga.  78,  in  discussion  as  to  claims  which  are 
barred  by  discharge  of  bankrupt ;  Fleitas  v.  Meraux,  47  La.  Ann.  237,  16 
South.  851,  arguendo. 

Distinguished  in  Guarantee  Title  etc.  Co.  v.  Title  Guaranty  etc.  Co., 
224  U.  S.  155,  157,  56  L.  Ed.  708,  709,  32  Sup.  Ct.  457  (reversing  174 
Fed.  388,  98  C.  C.  A.  603),  under  bankruptcy  act  of  1898,  claim  for 
labor  is  preferred  to  claim  of  surety  who  has  paid  to  United  States 
money  due  on  bankrupt's  bond;  Hamilton  v.  Reynolds,  88  Ind.  193, 
holding  such  discharge  will  release  bankrupt  from  liability  to  pay  his 
surety  who  has  paid  claim  of  the  government. 

Statute  will  not  be  so  construed  as  to  divest  the  sovereign  power  o^ 
any  righty  privilege,  title  or  interest,  unless  such  intent  be  clearly  expressed 
therein.    ' 

Approved  in  In  re  Stoever,  127  Fed.  397,  holding  under  Bankruptcy 
Act  of  1898,  c.  541,  §  57,  cl.  "n,"  providing  that  claims  should  not 
be  proved  against  bankrupt's  estate  subsequent  to  one  year  after  adjudi- 
cation, is  statute  of  limitations  and  not  binding  on  United  States;  In  re 
Sims,  118  Fed.  357,  holding  funds  of  bankrupt  estate  in  hands  of  trustee 
are  subject  to  State  taxation  in  taxing  district  where  values  might  have 
been  assessed  if  bankruptcy  had  not  supervened;  Linwood  &  Auburn 
Levee  Dist.  v.  State,  121  Ark.  495,  181  S.  W.  894,  statute  authorizing 
levee  district  to  condemn  land  does  not  authorize  condemnation  of 
State's  convict  farm;  De  Kalb  County  v.  City  of  Atlanta,  132  Ga.  739, 
65  S.  E.  77,  statute  held  not  to  apply  to  changing  of  county  lines  within 
limits  of  county  seats;  Fowler  v.  Rome  Dispensary,  5  Ga.  App.  42,  62 
S.  E.  663,  statute  giving  cause  of  action  against  one  who  furnishes  liquor 
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to  minor  does  not  apply  to  officers  of  State  dispensary;  A.  L.  ft  E.  F. 
Goss  Co.  V.  Greenleaf,  98  Me.  441,  57  Atl.  582,  holding  Rev.  Stats.  1883, 
c.  91,  §  30  et  seq.,  does  not  impose  mechanic's  lien  on  public  buildings ; 
State  V.  Boone  County,  78  Neb.  272,  15  Ann.  Cm.  487;  110  N.  W.  630, 
statutes  relating  to  establishment  of  public  roads  do  not  authorize 
taking  of  public  lands  for  road  purposes ;  Keith  v.  State  Funding  Board, 
127  Tenn.  464,  Aim.  Caa.  1914B,  1145,  155  S.  W.  148,  statute  exempting 
certain  State  boards  from  taxation  held  void;  Pittsburg  etc.  Laboratory 
V.  Milwaukee  etc.  S.  Co.,  110  Wis.  640,  86  N.  W.  594,  holding  lien  may 
be  enforced  against  power-house  of  electric-light  and  street-car  company 
furnishing  light  and  power  under  contract  with  city  and  operating 
electric  railway  when  contract  can  be  fulfilled  without  use  of  such  power- 
house; dissenting  opinion  in  Palmer  v.  District  of  Columbia,  26  App. 
D.  C.  42,  1  L.  B.  A.  (N.  S.)  878,  majority  holding,  public  printer  to  be 
subject  to  statute  prohibiting  smoke  nuisance  in  District  of  Columbia; 
United  States  v.  Godbold,  3  Woods,  561,  Fed.  Cas.  15,219,  in  holding 
United  States  not  bound  by  statute  of  limitations;  United  States  v. 
Howell,  4  Hughes,  485,  9  Fed.  677,  and  Commonwealth  v.  Ford,  29  Gratt. 
688,  debts  due  the  government  may  be  collected  on  execution  regardless 
of  debtor's  right  to  exemption  under  State  laws ;  United  States  v.  Shaw, 
39  Fed.  436,  3  L.  R.  A.  284,  doubtful  constructions  should  be  resolved 
in  favor  of  the  government;  Martin  v.  Roesch,  57  Ark.  476,  21  S.  W. 
882,  holding  act  making  value  of  improvements  on  land  a  charge  thereon 
in  favor  of  a  person  in  possession  under  color  of  title  does  not  apply 
to  land  belonging  to  State;  Lingo  v.  Harris,  73  Ga.  30,  holding  claim 
cannot  be  interposed  in  forma  pauperis  to  property  levied  on  by  a  tax 
execution  issued  by  a  municipal  corporation;  Mayor  etc.  of  Brunswick 
v.  King,  91  Ga.  524,  17  S.  E.  940,  reaffirms  the  rule;  In  re  Riddell,  93 
Wis.  566,  67  N.  W.  1136,  holding  assignment  for  benefit  of  creditors 
does  not  relieve  assignor  of  liability  for  taxes  accrued  previous  to  assign- 
ment; Smith  V.  Morgan,  68  Wis.  363,  32  N.  W.  137,  and  State  v.  Pola- 
check,  101  Wis.  430,  77  N.  W.  709,  holding  no  general  words  in  a  statute 
can  operate  to  divest  a  State  of  vested  rights  or  remedies ;  Mcintosh  v. 
Braden,  80  Va.  221,  to  effect  that  where  a  statute  gives  a  new  right,  the 
State  is  as  much  bound  by  the  act,  as  to  the  manner  of  enjoying  such 
right,  as  the  subject  or  citizen ;  Cook  v.  Auditor,  79  Mich.  108,  44  N.  W. 
422,  arguendo;  Brown  v.  Van  Wert,  4  Ohio  C.  C.  415,  and  Brown  v. 
Chancellor,  61  Tex.  445,  as  authority  for  holding  when  two  statutes 
relate  to  same  subject  but  are  inconsistent,  the  one  enacted  last  must 
prevail. 

Distinguished  in  United  States  v.  Hamburg-Amerikanische  Packet- 
fahrt  Actien  Gesellschaft,  212  Fed.  46,  128  C.  C.  A.  496,  United  States 
bound  by  limited  liability  acts  in  favor  of  ship  owners;  Day  v.  City 
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of  Salem,  66  Or.  121,  Ann.  Caa.  1915A,  1011»  131  Pae.  1030,  municipal 
oorporation  may  include  State  property  within  its  limits. 

When  State  is  bound  by  a  statute.    Note^  26  Am.  Dec.  36. 

Application  of  statute  .to  government.    Note,  8  E.  B.  C.  203. 

20  wall.  264-288,  22  L.  Ed.  344,  McPHAtTL  ▼.  IiAPSXET. 

Affidavit  filed  under  act  of  Texas  of  1846,  as  to  fraudulent  character 
of  a  recorded  instrument,  held  properly  rejected  if  not  filed  in  time  pre- 
scribed. 

Distinguished  in  Banville  v.  Sullivan,  11  App.  D.  C.  36,  garnishee 
in  default  may  answer  interrogatories  served  upon  him  with  writ  of 
attachment  at  any  time  before  proceedings  are  had  upon  default. 

A  Mexican  testtmonio,  made  by  officer  by  wbom  original  instrument 
was  executed,  is,  under  Spanish  and  Texas  law,  a  second  original,  and  of 
equal  ralidity  with  prior  one. 

Approved  in  Hodge  v.  Palms,  117  Fed,  398,  54  C.  C.  A,  570,  holding 
under  Louisiana  Code,  authenticated  copy  of  act  of  sale  made  by  notaiy 
before  whom  act  was  executed,  where  more  thap  sixty  years  old,  and 
further  authenticated  by  certificate  of  registration  of  parish  recorder  of 
nearly  contemporaneous  date,  is  admissible  in  evidence ;  Miller  v.  Durst, 
14  S.  D.  591,  86  N.  W.  632,  holding  evidence  of  justice  of  peace  as  to 
judgment  rendered  by  him  not  admissible  where  docket  not  lost  or 
destroyed. 

Unofficial  testimony,  offered  to  prove  that  an  ancient  testimonio  of 
forty  years'  standing,  was  not  a  copy  of  an  original  instrument,  held 
improper. 

Approved  in  Noyes  v.  Belding,  5  S.  D.  610,  59  N.  W.  1071,  as  sup- 
porting the  rule  that  no  evidence  should  be  received  which  presupposes 
better  evidence  behind  it. 

20  WaU.  289-322,  22  I«.  Ed.  264,  OITY  OF  MEMPHIS  ▼.  BBOWN. 

Specific  performance  is  never  decreed  where  party  can  be  otherwise 
fully  compensated. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Griesa,  156  Fed.  400,  refusing 
specific  performance  for  delivery  of  bonds;  Cooper  v.  Roland,  95  Ark. 
572,  130  S.  W.  560,  refusing  to  enjoin  issuance  of  county  scrip  to  another 
at  suit  of  one  who  had  contracted  to  purchase  same;  Eckstein  v.  Down- 
ing, 64  N.  H.  259,  10  Am.  St.  Rep.  408,  9  Atl.  629,  equity  will  not  decree 
specific  performance  of  contract  for  sale  of  shares  of  stock,  remedy  at 
law  being  adequate. 

VIII— 32 
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Distinguisbed  in  Turley  v.  Thomas,  31  Nev.  197,  135  Am.  St  Sep.  667, 
101  Pac.  575,  specifically  enforcing  contract  for  delivery  of  corporate 
stock  which  had  no  market  value. 

Where  city  loans  its  bonds  to  one  who  agrees  to  return  them,  with 
interest,  in  certain  time,  latter  satisfies  his  contract  by  paying  their  market 
value  at  that  time. 

Approved  in  Barse  Livestock  Co.  v.  McKinister,  10  Okl.  71,  64  Pr^. 
15,  damages  where  property  of  defendant  seized  and  delivered  to  plain- 
tiff under  writ  are  price  at  which  he  could  have  bought  property  in 
market  nearest  place  at  which  he  should  have  had  possession. 

If  part  of  consideration  agreed  on  be  not  paid,  the  whole  accord  fails; 
mere  executory  agreement  can  never  be  pleaded  as  ac6ord  and  satisfaction; 
accordingly,  agreement  of  contractor  to  release  city  from  prior  demands, 
is  not  an  accord  until  performance  by  the  city  of  the  stipulated  consid* 
oration. 

Approved  in  Amett  v.  Smith,  11  N.  D.  64,  88  N.  W,  1037,  following: 
rule;  Russ  v.  Harper,  156  N.  C.  450,  72  S.  E.  573,  applying  rule  to 
writing  which  purported  to  be  settlement  on  mutually  dependent  condi- 
tions for  injury  to  servant;  First  National  Bank  v.  Leech,  94  Fed.  311, 
36  C.  C.  A.  262,  holding  agreement  to  accept  notes  of  third  person  in 
part  payment  of  a  debt,  and  to  extend  time  for  payment  of  the  re- 
mainder, on  the  giving  of  certain  security,  must  be  fully  executed  before 
it  can  be  pleaded  as  an  accord  and  satisfaction;  Carpenter  v.  Chicago 
etc.  Ry.  Co.,  7  S.  D.  587,  64  N.  W.  1120,  reaffirms  rule ;  Hard  v.  Burton, 
62  Vt.  322,  20  Atl.  272,  holding  mere  fact  that  one  debtor  pays  a  portion 
of  a  joint  debt,  and  the  other,  with  consent  of  creditor,  agrees  to  pay 
balance,  does  not  discharge  former  from  further  liability;  McCreery 
V.  Day,  119  N.  Y.  7,  16  Am.  St.  Rep.  797,  6  L.  R.  A.  505,  23  N.  E.  199, 
substituted  parol  agreement  actually  performed,  held,  good  accord. 

Rights  of  parties  to  illegal  contracts.    Note,  67  Am.  Dec.  154. 

Sales  of  personalty  under  executory  contracts.    Note,  86  Am.  Dec. 
313. 

Accord  and  satisfaction.    Note,  100  Am.  St.  R«p.  451. 

Partial  performance  following  accord  ^as  constituting  satisfaction. 
Note,  Ann.  Gas.  19140,  152. 

Distinction    between    novation    and    accord    executory.    Note,    12 
L.  R.  A.  (N.  S.)  1134. 

Consideration  for  novation  of  prior  contract.    Note,  L.  R.  A.  1915B, 
59. 

Power  conferred  on  city,  to  make  contracts  for  payement  of  its  streets 
and  assess  adjoining  owners  for  cost  thereof,  does  not  impair  power  of 
city  to  do  work  itself. 
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Approved  in  Sonle  ▼.  Seattle,  6  Wash.  317,  33  Pac.  385,  where  a 
similar  clanse  in  a  city  charter  was  under  consideration,  and  holding 
city  was  not  limited  to  special  assessments  as  a  means  of  improving  its 
streets;  Portland  Lnmbering  etc.  Co.  v.  East  Portland,  18  Or.  32,  6 
L.  B.  A.  296,  22  Pac.  540,  ai^endo. 

tTpon  gaaraaty  of  payment  and  not  of  collection,  suit  may  1)e  eom- 
Bwnced  against  guarantor  without  any  previous  suit  against  principal 

Approved  in  Loverin  &  Browne  Co.  v.  Bumgamer,  59  W.  Va.  52,  52 
S.  E.  1002,  reaffirming  rule;  Johnson  v.  Charles  D.  Norton  Co.,  159 
Fed.  365,  86  C.  C.  A.  361,  applying  rule  to  guaranty  of  payment  by 
railroad  company  for  supplies,  where  company  had  become  insolvent 
and  in  hands  of  receiver;  Wilkinson-Gaddis  Co.  v.  Van  Ripper,  63 
N.  J.  L.  394,  43  Atl.  676,  where  difference  between  guaranty  of  payment 
and  guaranty  of  collection  of  payment  is  explained  more  fully;  Esberg- 
Bachman  Leaf  Tobacco  Co.  v.  Heid,  62  Fed.  963,  holding,  under  such 
a  contract,  plaintiff  need  not  allege,  in  suit  against  guarantor,  he  has 
exhausted  remedies  against  principal;  Cochran  v.  United  States,  157 
U.  S.  296,  89  L.  Ed.  708,  15  Sup.  Ct.  632,  holding  such  guaranty  by 
national  bank  must  be  reported  among  its  liabilities  to  the  controller. 

Distinguished  in  Peake  v.  New  Orleans,  139  U.  S.  354,  35  L.  Ed.  135, 
11  Sup.  Ct.  545,  wliere  oity  did  not  guarantee  payment  of  drainage 
assessments. 

In  suit  against  city,  on  contract  for  street  paving,  to  be  assessed  against 
adjoining  owners,  but  payment  of  assessment  being  guaranteed  by  tbe  city, 
it  is  no  defense  where  tbe  assessments  have  not  been  paid  that  this  method 
of  payment  was  illegaL 

Approved  in  District  of  Columbia  v.  Lyon,  161  U.  S.  207,  40  L.  Ed. 
672,  16  Sup.  Ct.  452,  holding  District  liable  on  contracts  for  paving 
streets,  the  mode  agreed  upon  for  the  payment  of  which  having  failed 
through  the  negligence  of  the  officers  of  the  District;  Barber  Asphalt 
Pav.  Co.  V.  Denver,  72  Ted.  339,  19  C.  C.  A.  139,  and  Denny  v.  Spokane, 
79  Fed.  723,  25  C.  C.  A.  164,  holding  likewise ;  Lea  v.  Memphis,  9  Baxt. 
106,  a  suit  growing  out  of  same  cause  of  action. 

Liability  of  municipality  failing  to  enforce  assessments  for  improve- 
ments.   Note,  32  L.  B.  A.  (N.  S.)  165. 

When  damages  are  of  such  a  character  as  to  be  incapable  of  legal  com- 
putation, held  fhax  they  ihould  not  be  allowed. 

Approved  in  District  of  Columbia  v.  Holton,  15  App.  D.  C.  390,  error 
to  allow  damages  for  subsequent  falls  caused  by  weakened  condition  of 
limb  resulting  from  first  fall;  Winston  Cigarette  Mach.  Co.  v.  Wells- 
Whitehead  Tobacco  Co.,  141  N.  C.  294,  8  L.  R.  A-  (N.  S.)  255,  53  S.  E. 
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889,  denying  recovery  of  anticipated  profits  for  failure  to  exhibit  cigar- 
ette-making machine  in  exposition;  Tootle  v.  Kent,  12  Okl.  691,  73  Pae. 
315,  allowing  damages  for  loss  of  credit  in  action  by  niflrchant  for  mali- 
cfous  acts  of  another. 

Measure  of  damages  for  breach  of  contract  to  dfiiiver  goods  sold. 
Note,  62  Am.  Dec.  137. 

Where  duty  of  collection  of  an  account  is  Imposed  on  a  party  by  express 
terms  of  contract^  he  cannot  recover  from  other  party  for  senrlces  for  its 
collection. 

Distinguished  in  Crichfield  v.  Julia,  147  Fed.  72,  77  C.  C.  A.  297,  where 
defendant  in  consideration  of  services  rendered  agreed  to  certain  sum 
and  certain  preferred  stock  in  corporation  to  be  formed,  but  after  for- 
mation of  corporation  did  not  issue  such  stock,  plaintiff  could  recover 
sum  equal  to  value  of  such  stock  if  issued  determinable  with  reference 
to  value  of  corporation's  assets  and  activities. 

Where  no  exception  was  taken  to  reference  of  account  to  a  master, 
nor  before  the  master,  both  parties  presenting  all  the  evidence  desired, 
objection  that  the  master  virtually  decided  the  case  instead  of  the  court 
is  not  well  grounded. 

Approved  in  Monett  Electric  Light  etc.  Co.  v.  Incorporated  City  of 
Monett,  186  Fed.  374,  void  electric  light  franchise  not  validated  by  fact 
that  it  had  been  acted  under  for  number  of  years ;  Drainage  Commission 
V.  National  Contracting  Co.,  136  Fed.  791,  under  Acts  La.  1896,  p.  162, 
§§5,  6,  7,  relating  to  drainage,  neither  drainage  commission  nor  its 
engineer  could  consent  to  substitution  of  cheaper  material  for  that  spe- 
cified in  contract ;  Gay  Mf g,  Co.  v.  Camp,  65  Fed.  797,  13  C.  C.  A.  137, 
holding  findings  of  master,  when  sustained  by  Circuit  Court,  should  not 
be  overruled  in  appellate  court,  unless  they  are  without  testimony  to 
support  them. 

Right  of  municipality  to  sell  bonds  below  par  in  absence  of  express 
statutory  prohibition.    Note,  Ann.  Gas.  1914B,  257. 

20  WaU.  323-341,  22  L.  Ed.  348,  STOOKDALE  v.  ATI.ANTIO  INB.  00. 

LegiBlatare  may,  by  statute,  declare  the  construction  of  previous  stat- 
utes, so  aa  to  bind  courts  in  reference  to  subsequent  transactions;  also  to 
past  transactions,  so  long  as  no  constitutional  right  is  violated. 

Approved  in  Edwards  v.  Keith,  224  Fed.  588,  and  Brushaber  v.  Union 
Pac.  Ry.  Co.,  240  U.  S.  20,  60  L.  Ed.  502,  36  Sup.  Ct.  242,  both  sustain- 
ing retroactive  features  of  income  tax  of  1913 ;  James  v.  United  States, 
202  U.  S.  406,  50  L.  Ed.  1081,  26  Sup.  Ct.  685,  salary  of  District  of 
Columbia  supreme  judges  for  year  ending  June  30,  1893,  was  five  thou- 
sand dollars,  though  appropriation  for  such  year  was  sufiicient  to  pay 
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former  salary  only;  American  Sugar  Refining  Co.  v.  United  States,  136 
Fed.  509,  Cnban  treaty  of  1903,  was  retroactive  and  applied  to  Cuban 
goods  imported  ten  days  after  ratifications  exchanged,  though  Congress 
did  not  approve  it  till  later;  Matter  of  Cobum,  165  Cal.  210,  ISjl  Pac. 
356,  upholding  statute  which  deferred  certain  words  as  used  in  preceding 
statutes;  Chamberlain  v.  Iowa  Tel.  Co.,  119  Iowa,  627,  93  N.  W.  599, 
holding  under  Code  1873,  §  1324,  telephone  company  may  erect  poles  in 
city  streets;  Newton  Rubber  Works  v.  De  Las  Casas,  198  Mass.  158,  84 
N.  E.  120,  persons  acting  under  statute  authorizing  them  to  build  dams 
are  not. guilty  of  contempt  because,  prior  to  statute,  they  were  enjoined 
from  building  dam;  In  re  Garr's  Estate,  31  Utah,  73,  86  Pac.  763,  apply- 
ing rule  to  congressional  legislation  with  reference  to  polygamy;  Cope 
▼.  Cope,  137  U.  S.  688,  84  L.  Ed.  834,  11  Sup.  Ct.  224,  in  interpreting  the 
several  acts  of  Congress  relating  to  polygamy;  Schuylkill  Nav.  Co.  v. 
Elliott,  21  JPed.  Cas.  763,  holding  Congress  has  the  right  to  impose  a 
tax  by  a  new  statute,  although  the  measure  of  the  tax  is  governed  by 
the  income  of  the  past  year;  United  States  v.  State  Bank,  27  Fed.  Cas. 
1299,  and  Singer  Mfg.  Co.  v.  M'CoUock,  24  Fed.  669,  670,  both  arguendo ; 
Koshkonong  v.  Burton,  104  U.  S.  679,  26  L.  Ed.  890,  applying  latter  part 
of  rule;  Burr  v.  United  States,  66  Fed.  743,  in  construing  tariff  act  of 
1894. 

One  hundred  and  nlneteentli  section  of  Internal  Beve&ne  Act  of  1864, 
wbicli  directed  tl&at  income  tax  ahonld  cease  to  be  collected  in  1870,  did  not 
apply  to  taxes  imposed  on  earnings  of  railroad  companies. 

Approved  in  Lake  Shore  etc.  Ry.  Co.  v.  Rose,  95  U.  S.  79,  80,  24  L.  Ed. 
877,  and  West  Wisconsin  R.  R.  Co.  v.  United  States,  101  U.  S.  549,  25 
L.  Ed.  1070,  both  holding  revenue  officer  rightfully  assessed  railroad 
company  on  interest  paid  bondholders  prior  to  August  1,  1870;  Oulton 
V.  California  Ins.  Co.,  154  U.  S.  615,  22  L.  Ed.  780,  14  Sup.  Ct.  1208, 
holding  section  119,  above,  did  not  apply  to  taxes  imposed  on  earnings 
of  insurance  companies ;  German  Bank  v.  Archbold,  15  Blatchf .  402,  Fed. 
Cas.  5364,  holding  tax  imposed  under  section  122  of  Revenue  Act  of 
1864,  is  tax  on  the  corporation;  Concord  Ry.  Co.  v.  Topliff,  6  Fed.  Cas. 
263,  holding  tax  imposed  on  profits  of  railroad  and  other  corporations, 
under  act  of  1864,  and  subsequent  acts,  is  entirely  distinct  from  the 
income  tax  prefer. 

Tax  imposed  by  section  122  of  the  Revenue  Act  of  1864,  on  interest 
payable  on  bonds,  and  dividends  declared  on  stock  of  railroad  corporations, 
is  a  tax  on  the  incomes  pro  tanto  of  holders  of  such  bonds  or  stock. 

Approved  in  United  States  v.  Erie  Ry.  Co.,  106  U.  S.  703,  27  L.  Ed. 
153,  1  Sup.  Ct.  226  (which  reverses  9  Ben.  71,  72,  74,  Fed.  Cas.  15,056), 
holding  railroad  company  liable  for  taxes  on  interest  paid  alien  holders 
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of  bonds;  Erskine  ▼.  Milwaukee  ft  St.  Paul  Ry.  Co.,  94  tJ.  S.  620,  24 
L.  Ed.  133,  following  rule. 

Miscellaneous.  Cited  incidentally  in  Bailey  v.  New  York  Central  etc 
R.  R.  Co.,  22  Wall.  632,  22  L.  Ed.  847. 

20  WaU.  342-363,  22  la.  Ed.  303,  MET&OPOIJTAN  WASHINa  MACHINE 
00.  ▼.  PBOVIDEKOE  TOOL  CO. 

Letters  patent  granted  Sylvanus  Walker  for  a  clothes-wringer  con- 
strued. 

Approved  in  Campbell  etc.  Mfg.  Co.  y.  Duplex  Printing-Press  Co.,  86 
Fed.  322,  arguendo. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  B.  0.  81. 

» 
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Kew  combination,  If  it  produces  new  and  useful  results,  is  patentable, 
tbough  all  the  constituents  of  the  combination  were  well  known  and  in 
common  use  before  combination  was  made. 

Approved  in  Firth-Sterling  Steel  Co.  v.  Bethlehem  Steel  Co.,  216  Fed. 
758,  upholding  patent  for  armor  piercing  projectile;  Underfeed  Stoker 
Co.  V.  Riley,  214  Fed.  802,  upholding  patent  for  underfeed  furnace ;  H.  J. 
Heinz  Co.  v.  Cohn,  207  Fed.  557,  125  C.  C.  A.  197,  upholding  patents  for 
one-price  envelope  with  window  in  face  rendered  transparent  by  oil; 
Safety-Armorite  Conduit  Co.  v.  Mark,  207  Fed.  347,  upholding  patent 
for  process  of  treating  and  enameling  metal  surfaces;  Pelton  Water 
Wheel  Co.  v.  Doble,  190  Fed.  766,  111  C.  C.  A.  488,  upholding  patent  for 
improvement  in  nozzles  for  impact  water-wheels;  Boutell  Mfg.  Co.  v. 
Hunt  Mfg.  Co.,  185  Fed.  531,  upholding  patent  for  improvements  in 
apple-paring  and  coring  machines;  Hartford  v.  Moore,  181  Fed.  137, 
upholding  patent  for  shock-absorber  for  motor  cars ;  Greenwald  v.  Weiss, 
180  Fed.  475,  upholding  patent  for  apparatus  for  securing  more  uniform 
stirring  of  milk  in  cheese-making;  Denning  Wire  etc.  Co.  v.  American 
Steel  etc.  Co.,  169  Fed.  801,  802,  95  C.  C.  A.  259  (affirming  160  Fed.  117, 
118),  sustaining  patent  for  machine  for  making  fence  of  the  woven  wire 
or  mesh  type;  Pennsylvania  Globe  Gaslight  Co.  v.  Best,  137  Fed.  942, 
upholding  Campbell  patent  No.  447,757,  for  method  of  using  hydro- 
carbon fluids  for  illuminating  purposes  and  incandescent  lamp  for  using 
such  method;  Lowrie  v.  H.  A.  Meldrum  Co.,  124  Fed.  762,  upholding 
Steele  patent  No.  652,407,  for  garment  fastener  for  attachment  to  corset, 
and  designed  to  hold  down  skirt  band  and  belt  so  as  to  give  waist  an 
elongated  appearance  in  front;  Cauda  v.  Michigan  Malleable  Iron  Co., 
124  Fed.  490,' 61  C.  C.  A.  194,  upholding  Cauda  patent  No.  460,426,  for 
draw-bar  attachment  for  railroad  cars ;  Stillwell  etc.  Co.  v.  Euf aula  etc. 
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Oil  Co.,  U7  Fed.  414,  64  C.  C.  A.  584,  Tipholding  Vaile  ft  Tompkins 
patent  No.  421,454,  for  combined  cooker  and  cake  former  for  oil  meal ; 
^  Westinghonse  Electric  etc.  Co.  ▼.  Union  etc.  Co.,  112  Fed.  422,  holding 
both  Westinghonse  patent  No.  366,362  and  Thomson  patent  No.  608,654, 
for  improvements  in  electrical  transformers,  both  involve  invention  and 
are  not  anticipated;  Dodge  Mfg.  Co.  v.  Collins,  106  Fed.  938,  46  C.  C.  A. 
53,  holding  McNeal  patent  No.  351,064,  claims  1  to  6,  for  split  wooden 
pulleys  and  mode  of  constructing  same,  void  for  want  of  patentability; 
Herring  v.  Nelson,  14  Blatchf .  299,  Fed.  Cas.  6424,  where  a  combination 
of  machinery  for  cooling  meal  was  held  patentable;  Williams  v.  Rome 
etc.  Ry.  Co.,  15  Blatchf.  210,  211,  Fed.  Cas.  17,735,  holding  an  improve- 
ment in.  locomotive  lamps  to  be  a  patentable  combination;  Booth  v. 
Parks,  1  Flipp.  383,  Fed.  Cas.  1648,  reaffirms  the  rule;  Kerosene  Heater 
Co.  V.  littell,  14  Fed.  Cas.  377,  where  letters  patent  for  lamp  chimneys 
were  sustained  under  this  rule;  Fitch  v.  Bragg,  8  Fed.  590,  holding  a 
particular  snap-hook  to  be  an  invention;  Dettoit  Mfg.  Co.  v.  Renchard, 
9  Fed.  298,  where  an  improved  lubricator  was  held  to  be  a  patentable 
novelty;  Wood  v.  Packer,  17  Fed.  651,  where  patent  for  improved  coal- 
cart  with  patent  extension  chute  was  held  valid;  Niles  Tool  Works  v. 
Betts  Co.,  27  Fed.  305,  holding  patent  for  improvement  in  turning  and 
boring  mills  valid;  Steiner  Fire  Extinguisher  Co.  v.  Holloway,  43  Fed. 
307,  where  an  improvement  in  chemical  fire-extinguishers  was  held  to 
be  a  patentable  combination ;  Pacific  Cable  Ry.  Co.  v.  Butte  etc.  Ry.  Co., 
52  Fed.  866,  applying  rule  to  patent  for  improved  oar-brake;  Von 
Schmidt  v.  Bowers,  80  Fed.  160,  25  C.  C.  A.  323  (affirming  63  JFed.  582), 
holding  a  combination  for  dredging  rivers  a  patentable  invention ;  Thom- 
son Meter  Co.  v.  National  Meter  Co.,  65  Fed.  430, 12  C.  C.  A.  671,  holding 
certain  improvement  in  water-meters  patentable;  American  Street-Car 
Advertising  Co.  v.  Newton  St.  Ry.  Co.,  82  Fed.  734,  where  an  advertising 
rack  to  be  used  in  cars  was  held  an  invention;  Stilwell  etc.  Mfg.  Co.  v. 
Cincinnati  etc.  Coke  Co.,  23  Fed.  Cas.  97,  and  Beach  v.  Hobbs,  82  Fed. 
923,  both  arguendo. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  R.  0.  80,  81. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  167. 

Htaely  bringing  old  devices  into  juxtaposition,  and  there  allowing 
eadi  to  work  oat  its  own  effect  witbout  prodnction  of  sometliing  novel,  is 
not  invention. 

Approved  in  Apple  v.  American  Shoe  Machinery  etc.  Co.,  232  Fed.  606, 
mere  change  in  manner  of  taking  knife  out  of  skiving-machine  does  not 
produce  new  result;  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co., 
231  Fed.  995,  holding  void  patent  for  gearing  device  for  washing-machines 
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and  wringers;  Lovell-McConnell  Mfg.  Co.  y.  Oriental  Rnbber  etc.  Co., 
231  Fed.  723,  holding  void  patent  for  diaphragm  horn  for  automobiles; 
Gas  Machinery  Co.  v.  United  Gas  Improvement  Co.,  228  Fed.  689,  more 
measuring  device  no  part  of  true  combination  of  operative  elements; 
Knight  V.  Rieger,  212  Fed.  940,  129  C.  C.  A.  455,  patent  for  mausoleum 
held  void;  Turner  v.  Moore,. 211  Fed.  467,  469,  128  C.  C.  A.  138,  holding 
void  patent  for  reinforced  concrete  building  construction ;  Ball  v.  Coker, 
210  Fed.  282,  127  C.  C.  A.  126,  holding  void,  process  for  hulling  cotton- 
seed by  passing  it  through  graduated  series  of  hull-cutting  devices; 
Anton  V.  Grier  Bros.  Co.,  185  Fed.  798,  108  C.  C.  A.  173,  patent  for 
miner's  lamp  held  void;  Safety  Car  Heating  etc.  Co.  v.  Consolidated  Car 
Heating  Co.,  160  Fed.  490,  491,  use  of  two  heaters  at  different  points 
in  water-circulating  heating  system  held  not  invention ;  American  Choco- 
late Machinery  Co.  v.  Helmstetter,  142  Fed.  980,  74  C.  C.  A.  240,  Holmes' 
patent  No.  492,205,  for  chocolate-dipping  machine,  consisting  of  com- 
bination with  drop-dripping  mechanism  of  jarring  device  for  removing 
surplus,  is  not  infringed  by  machine  of  Weeks'  patent  No.  634,633 ;  Dodge 
Coal  Storage  Co.  v.  New  York  etc.  R.  R.  Co.,  139  Fed.  985,  986,  987, 
holding  void;  Piez  &  Beaumont  patents  Nos.  668,960  and  688,111,  for 
improvements  in  mechanism  for  piling  coal  and  for  removing  material 
from  pile;  West  Boylston  Mfg.  Co.  v.  Wallace,  137  Fed.  926,  holding 
void  Mitchelsen  patent  No.  718,499  for  tenting  cloth,  for  use  in  covering 
plants,  as  lacking  novelty ;  Self-sealing  Can  Co.  v.  Hocker,  136  Fed.  420, 
holding  void  Spencer  patent  No.  412,134,  for  can  top  and  cover;  Vbight- 
mann  v.  V®is  etc.  Cornice  Co.,  133  Fed.  300,  holding  void  Voightmann 
patent  No.  600,186,  for  improvement  in  fireproof  windows;  Rodiger  v. 
Thaddeus  David's  Mfg.  Co.,  126  Fed.  964,  965,  holding  Rodiger  patent 
No.  649,864,  for  mucilage-holder,  void  for  lack  of  invention ;  West  Coast 
Safety  Faucet  Co.  v.  Jackson  Brewing  Co.,  117  Fed.  298,  54  C.  C.  A.  533, 
holding  Anthony  &  Savage  patent  No.  468,144,  claim  4,  for  faucet-bush- 
ing and  valve  for  barrels,  void  for  anticipation;  Goodyear  Tire  etc.  Co. 
V.  Rubber  Tire  Wheel  Co.,  116  Fed.  369,  370,  371,  53  C.  C.  A.  583,  hold- 
ing Grant  patent  No.  554,675,  for  rubber  tire  wheel,  void  for  lack  of 
invention;  J.  L.  Mott  Ironworks  v.  Hoffmann  etc.  Mfg.  Co.,  110  Fed. 
774,  holding  Hammann  patent  No.  449,880,  for  supply  connections  for 
basins  or  baths,  void  for  lack  of  patentable  invention;  Overweight  etc. 
Elevator  Co.  v.  Henry  Vogt  Mach.  Co.,  K)2  Fed.  961,  43  C.  C.  A.  80,  hold- 
ing Hinkle  patent  No.  257,943,  for  improvement  in  freight  and  passenger 
elevators,  void  for  anticipation;  Campbell  Printing  etc.  Co.  v.  Duplex 
Printing  Press  Co.,  101  Fed.  294,  41  C.  C.  A.  351,  holding  Cox  patent 
No.  478,503,  for  printing-press,  valid  and  not  an  infringement  on  Kidder 
or  Stonemetz  patents;  Schroeder  v.  Brammer,  98  Fed.  888,  upholding 
Schroeder  patent  No.  535,465,  for  improvement  in  washinsr-machines ; 
In  re  Merritt,  36  App.  D.  C.  123,  refusing  to  compel  issuance  of  patent 
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for  improvement  in  metal  lockers;  In  re  Davenport,  23  App.  I).  C.  371, 
combination  of  advertising  catalogue  and  desk-pad  held  not  patentable; 
Durham  v.  Seymour,  6  App.  D.  C.  103,  refusing  to  compel  issuance  of 
patent  for  improved  drainage  system  for  buildings;  In  re  Faure's  Ap> 
peal,  8  Mackey  (D.  C),  261,  device  for  propelling  vehicles  by  storage 
batteries  held  not  patentable;  Fisher  v.  Commissioner  of  Patents,  1 
Mackey  (D.  C),  214,  ribbed  plate  with  bolt  screwed  in  its  place  between 
ribs,  for  holding  ends  of  railroad  rails,  held  not  patentable;  Recken- 
dorfer  v.  Faber,  92  U.  S.  356,  23  L.  Ed.  723,  applying  rule  to  patent  for 
attaching  piece  of  rubber  to  end  of  lead  pencil  and  thereby  making  an 
eraser;  Pickering  v.  McCullough,  104  U.  S.  317,  26  L.  Ed.  751,  applying 
rule  to  patent  for  improvement  in  making  crucibles ;  Phillips  v.  Detroit, 
111  U.  S.  607,  28  L.  Ed.  533,  4  Sup.  Ct.  582,  applying  rule  to  patent  for 
street  pavement;  Morris  v.  McMillan,  112  U.  S.  249,  28  L.  Ed.  704,  5  Sup. 
Ct.  221,  applying  rule  to  patent  for  improvement  for  applying  steam 
power  to  capstans  of  steamboats  and  other  crafts;  Beecher  Mfg.  Co.  v. 
Atwater  Mfg.  Co.,  114  U.  S.  524,  29  L.  Ed.  232,  5  Sup.  Ct.  1008,  apply- 
ing rule  to  patent  for  use  of  dies  in  succession;  Thatcher  Heating  Co. 
V.  Burtis,  121  U.  8.  295,  80  L.  Ed.  945,  7  Sup.  Ct.  1039,  applying  rule 
to  patent  for  improvement  in  fireplace  heaters;  Hendy  v.  €k>lden  State 
etc.  Iron  Works,  127  U.  S.  375,  82  L.  Ed.  209,  8  Sup.  Ct.  1278,  applying 
rule,  to  patent  for  improvement  in  ore  stamp-feeders;  Mosler  Safe  Co. 
V.  Mosler,  127  U.  S.  361,  82  L.  Ed.  184,  8  Sup.  Ct.  1151  (affirming  22 
Fed.  905,  applying  rule  to  patent  for  improvement  in  safes;  Florsheim 
V.  Schilling,  137  U.  S.  77,  84  L.  Ed.  679,  11  Sup.  Ct.  25,  applying  rule 
to  patent  for  improvement  in  corsets;  Union  Edge-Setter  Co.  v.  Keith, 
139  U.  S.  539,  35  L.  Ed.  264,  11  Sup.  Ct.  624,  applying  rule  to  patent 
for  improvement  in  sole  edge-burnishing  machines;  Adams  v.  Bellaire 
Stamping  Co.,  141  U.  S.  542,  85  L.  Ed.  851,  12  Sup.  Ct.  67,  applying  rule 
to  patent  for  improvement  in  lanterns;  Knapp  v.  Morss,  150  U.  S.  227, 
87  L.  Ed.  1062,  14  Sup.  Ct.  83,  and  applying  rule  to  a  patent  for  dress- 
forms  ;  Palmer  v.  Corning,  156  U.  S.  345,  39  L.  Ed.  447,  15  Sup.  Ct.  382, 
applying  rule  to  patent  for  improvement  in  sewer  gratings;  Office  Spe- 
cialty Mfg.  Co.  V.  Fenton  Metallic  Mfg.  Co.,  174  U.  S.  498,  48  L.  Ed. 
1060,  19  Sup.  Ct.  643,  applying  rule  to  patent  for  improvement  in  stor- 
age cases  for  books ;  Webster  Loom  Co.  v.  Higgins,  15  Blatchf .  456,  Fed. 
Cas.  17,342,  applying  rule  to  patent  for  improvement  in  looms;  Alcott 
V.  Young,  16  Blatchf.  138,  Fed.  Cas.  149,  where  patent  for  improved 
kindling-wood  was  held  void  for  want  of  invention;  Slawson  v.  Grand 
Street  Ry.  Co.,  17  Blatchf.  515,  4  Fed.  534,  applying  rule  to  patent  for 
improvement  in  lighting  fare-boxes  on  street-cars;  Beatty  v.  Hodges, 
19  Blatchf.  382,  8  Fed.  611,  applying  rule  to  patent  for  improvement 
in  hats;  Perry  v.  Co-operative  Foundry  Co.,  20  Blatchf.  501,  12  Fed.  437, 
applying  rule  to  patent  for  improvement  in  stoves ;  Clark  Pomace  Holder 
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Co.  V.  Ferguson,  21  Blatchf.  378,  17  Fed.  80,  applying  rule  to  patent 
for  improvement  in  cheese-formers  for  cider-presses ;  Doubleday  v.  Roess, 
11  Fed.  739,  applying  rule  to  patent  for  improvement  in  tubular  ap- 
paratus for  deep  wells;  Peard  v.  Johnson,  23  Fed.  610,  applying  rule 
to  .patent  for  improved  school  desk;  Leonard  v.  Lovell,  29  Fed.  314, 
where  patent  for  improvement  in  refrigerators  was  held  void  for  want 
of  novelty ;  National  etc.  Roofing  Co.  v.  Garwood,  36  Fed.  660,  applying 
rule  to  patent  for  improvement* in  sheet-metal  shingles;  Schlicht  &  Field 
Co.  V.  Sherwood  Letter  File  Co.,  36  Fed.  589,  applying  rule  to  patent 
for  improved  letter-file;  Jones  v.  Clow,  39  Fed.  787,  applying  rule  to 
patent  for  improvement  in  heating  apparatus ;  Foos  Mfg.  Co.  v.  Spring- 
field Engine  etc.  Co.,  49  Fed.  642,  1  C.  C.  A.  410  (affirming  44  Fed.  598), 
applying  rule  to  patent  for  crushing  and  grinding  mill;  Campbell  v. 
Bailey,  45  Fed.  565,  applying  rule  to  patent  for  improvement  in  catch- 
basin  covers;  Johnson  Co.  v.  Pacific  RoUing-Mills  Co.,  47  Fed.  591,  ap- 
plying rule  to  patent  for  improved  form  of  rails  for  street  railroads; 
Standard  Oil  Co.  v.  Southern  Pac.  R.  Co.,  54  Fed.  626,  4  C.  C.  A.  491 
(affirming  48  Fed.  110),  where  patent  for  combination  oil  car  was  held 
void  under  rule;  J.  L.  Mott  Iron  Works  v.  Standard  Mfgv  Co.,  53  Fed.  823, 
4  C.  C.  A.  28,  applying  rule  to  patent  for  improvement  in  waste-valves 
and  overflows  for  baths  and  basins ;  Newark  Watch  Case  Material  Co.  v. 
Wilmot  &  Hobbs  Mfg.  Co.,  60  Fed.  618,  applying  rule  to  patent  for  a  pro- 
tector of  watches  against  ma^etism ;  Osgood  Dredge  Co.  v.  Metropolitan 
Dredging  Co.,  75  Fed.  672,  21  C.  C.  A.  491,  applying  rule  to  patent  for 
dredging-machine ;  Schwarzwaelder  &  Co.  v.  Detroit,  77  Fed.  892,  apply- 
ing rule  to  patent  for  folding-chair;  Clisby  v.  Reese,  88  Fed.  648,  32 
C.  C.  A.  80,  applying  rule  to  patent  for  improvement  in  broom-corn 
cleaners;  Antisdel  v.  Chicago  Hotel  Co.,  89  Fed.  312,  32  C.  C.  A.  216, 
holding  doctrine  of  aggregation  applies  to  an  article  of  manufacture  as 
well  as  a  machine;  Reckendorfer  v.  Faber,  92  U.  S.  353,  23  L.  Ed.  722, 
Stephenson  v.  Brooklyn  Ry.  Co.,  114  U.  S.  158,  29  L.  Ed.  61,  5  Sup.  Ct. 
781,  and  Cantrell  v.  Wallick,  117  U.  S.  694,  29  L.  Ed.  1018,  6  Sup.  Ct. 
973,  as  authority  for  holding  that  a  combination  to  be  patentable  must 
produce  a  new  force,  effect  or  result;  Holmes  v.  Hurst,  174  U.  S.  89, 
43  L.  Ed.  907,  19  Sup.  Ct.  609,  holding  the  serial  publication  of  a  book 
in  a  magazine,  before  obtaining  copyright,  is  such  a  publication  as  will 
vitiate  a  copyright  of  the  whole  book  subsequently  obtained;  Perfection 
Cleaner  Co.  v.  Bosley,  9  Biss.  388,  2  Fed.  677,  where  a  device  for  clean- 
ing windows  was  held  to  embody  nothing  but  mechanical  skill,  and  is 
not  patentable;  Tower  v.  Bemis  &  Call  Hardware  Co.,  19  Fed.  ^00, 
Brinkerhoff  v.  Aloe,  37  Fed.  96,  Worswick  Mfg.  Co.  v.  City  of  Kansas, 
38  Fed.  248,  Sperry  Mfg.  Co.  v.  Owens,  96  Fed.  977,  Kane  v.  Hnggins 
Cracker  &  Candy  Co.,  44  Fed.  292,  MuUer  v.  Lodge  &  Davis  Mach.  Tool 
Co.,  77  Fed.  628,  23  C.  C.  A.  357,  BuUinger  v.  Mackey,  15  Blatchf.  561, 
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Fed.  Cas.  2127,  Sheriff  v.  Fnlton,  12  Fed.  140,  National  Bunching-Mach. 
Co.  ▼.  Williams  Co.,  44  Fed.  192,  12  L.  R.  A.  109,  and  St.  Paul  Plow 
Works  V.  Deere  ft  Co.,  54  Fed.  502,  all  arguendo. 

Olalms  under  patents  are  restricted  to  precise  form  and  arrangements 
described  in  specifioations. 

Approved  in  Buffington  Bldg.  Co.  v.  Eustis,  66  Fed.  810,  13  C.  C.  A. 
143,  Murphy  Mfg.  Co.  v.  Excelsior  Car-Roof  Co.,  76  Fed.  976,  22  C.  C.  A. 
658,  and  Adams  Elec.  Ry.  Co.  v.  lindell  Ry.  Co.,  77  Fed.  461,  23  C.  C.  A. 
223,  holding  absence  in  an  alleged  infringing  device  or  construction  of  a 
single  essential  element  of  a  patented  combination  is  fatal  to  elaim  of 
infringement. 

20  WalL  S7&-^84,  22  Ii.  Ed.  388,  FEBBIS  ▼.  HiaLET. 

Act  establislilng  and  organising  a  territory  stands  as  fundamental  law 
or  Oonstitation  thereof. 

Approved  in  Davidson  y.  Wampler,  29  Mont.  66,  74  Pac.  84,  under 
Prob.  Prac.  Aet,  §§  367,  369,  guardian  cannot  mortgage  ward's  land  to 
secure  debt  contracted  for  improvement  of  estate;  Finlen  v.  Heinze,  27 
Mont.  126,  69  Pac.  829,  70  Pao.  518,  holding  Const.,  art.  VIII,  §  3,  does 
not  authorize  legislature  to  cut  off  all  right  of  appeal  to  Supreme  Court ; 
Jung  V.  Myer,  11  N.  M.  390,  68  Pac.  937,  holding  void  Laws  1901,  o.  82, 
authorizing  appeals  to  Supreme  Court  from  interlocutory  orders  affect- 
ing substantial  rights ;  Payne  v.  Davis,  2  Mont.  382,  in  holding  a  statute 
relating  to  appeals,  which  is  inconsistent  with  the  organic  act,  void; 
Wenner  v.  Smith,  4  Utah,  244,  9  Pac.  297,  holding  laws  enacted  by  Con- 
gress for  government  of  territories  mast  be  supreme,  any  law  of  terri- 
toiy  to  contrary  notwithstanding;  arguendo,  in  Territory  v.  Scott,  3  Dak. 
398,  401,  20  N.  W.  406,  408,  in  discussing  power  of  territorial  legislature ; 
Browning  v.  Browning,  3  N.  M.  466  (668),  9  Pac.  680,  and  holding  terri- 
torial legislature  cannot  enact  laws  in  conflict  therewith. 

Common-law  and  cliancery  jurisdiction  conferred  on  territorial  courts 
of  XTtali  by  its  organic  act  include  almost  every  matter  which  dim  be  liti- 
gated in  a  court  of  Justice. 

Approved  in  Torrez  v.  County  Commrs.,  10  N.  M.  690,  65  Pac.  182, 
holding  territorial  court  may  pass  on  constitutionality  of  act  of  terri- 
torial legislature ;  Christy  v.  City  of  Kingfisher,  13  Okl.  588,  76  Pac.  137, 
holding  void  act  authorizing  city  council  to  hear  and  determine  charges 
made  ground  for  removal  of  officer  and  to  enter  order  of  removal  but 
failing  to  provide  for  review  in  courts ;  Winsor  v.  Bridges,  24  Wash.  548, 
64  Pac.  782,  holding  Supreme  Court  has  no  original  jurisdiction  to  issue 
prohibition  to  restrain  board  of  land  commissioners  from  selling  or  leas- 

* 

ing  land ;  dissenting  opinion  in  Howe  v.  Dunlap,  12  Okl.  474,  72  Pac.  896, 
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majority  holding  injunction  will  not  lie  to  restrain  mayor  and  council 
from  recognizing  as  city  attorney  person  elected  as  successor  in  office  of 
person  removed  by  council ;  Spencer  v.  Sully  County,  4  Dak.  480,  33 
N.  W.  99,  in  holding  territorial  legislature  had  no  power  to  invest  county 
boards  of  commissioners  with  judicial  powers;  Territory  v.  Flowers,  2 
Mont.  535,  holding,  under  its  common-law  jurisdiction,  the  Montana  Ter- 
ritorial District  Court  has  jurisdiction  over  the  statutory  crime  of  as- 
sault and  battery ;  People  v.  House,  4  Utah,  380,  10  Pac.  842,  and  People 
V.  Spiers,  4  Utah,  387,  10  Pac.  610,  both  arguendo. 

Probate  courts  do  not  proceed  according  to  the  courts  of  tlie  common 
law. 

Approved  in  Michigan  Trust  Co.  v.  Ferry,  175  Fed.  675,  99  C.  C.  A. 

221,  probate  court  held  to  have  no  power  to  adjudicate  claim  against 
executor  for  wasting  estate;  Esterly  v.  Rua,  122  Fed.  613,  58  C.  C.  A. 
548,  holding  under  Alaska  Code,  tit.  11,  §  795,  contestant  of  claim 
against  decedent's  estate  in  proceedings  to  establish  same  in  District 
Court  sitting  in  probate  is  not  entitled  to  jury;  Hagerman  v.  Meeks,  13 
N.  M.  574,  86  Pac.  803,  probate  court  had  power  to  appoint  special 
guardian  for  sale  of  lands ;  State  Capital  Printing  Co.  ▼.  Board  of 
Commrs.  of  Grant  Co.,  8  Okl.  230,  56  Pac.  958,  probate  court  has  no 
jurisdiction  over  action  to  vacate  judgment;  Stevens  v.  Myers,  62  Or. 
410,  126  Pac.  34,  trial  by  jury  is  not  matter  of  right  in  probate  pro- 
ceedings ;  United  States  v.  Hall,  5  N.  M.  182,  21  Pac.  86,  holding,  under 
act  providing  affidavit  in  making  final  proof  in  pre-emption  claims,  may 
be  made  before  clerk  of  County  Court,  the  same  cannot  be  made  before 
clerk  of  probate  court;  Detroit  ete.  Ry.  Co.  v.  Judge,  63  Mich.  680,  30 
N.  W.  600,  Chadwick  v.  Chadwick,  6  Mont.  579,  13  Pac.  388,  and  State 
Capital  Printing  Co.  v.  Board  of  Commrs.  of  Grant  County,  8  Okl.  229, 
56  Pac.  958,  all  arguendo. 

Act  of  Utah  territorial  legislature,  conferring  general  Jurisdiction  in 
chancery  and  law  on  probate  courts,  is,  in  view  of  Federal  statute  organ- 
izing the  territory,  void. 

Approved  in  In  re  Bruno  Munro,  1  Alaska,  283,  284,  municipalities 
cannot  create  municipal  courts  independent  of  those  created  by  Con- 
gress; Dewey  v.  Schreiber  Implement  Co.,  12  Idaho,  284,  85  Pac.  922, 
statute  void  which  conferred  on  probate  courts  jurisdiction  to  enforce 
liens  on  real  property;  Caron  v.  Old  Reliable  Gold  Min.  Co.,  12  N.  M. 

222,  6  Ann.  Gaa.  874,  78  Pac.  65,  probate  courts  cannot  determine  con- 
tested claims  to  property  as  between  estate  and  a  stranger;  Cartwright 
V.  Holcomb,  21  Okl.  551,  97  Pac.  386,  parties  not  entitled  to  jury  trial 
in  proceeding  to  contest  will;  Starkweather  v.  Kemp,  18  Okl.  30,  88 
Pac.  1046,  probate  court  not  authorized  to  issue  writ  of  mandamus; 
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Garrett  v.  London  ete.  Ins.  Co.,  15  Okl.  224,  81  Pac.  421,  probate  court 
has  no  jurisdiction  to  appoint  receiver ;  Bardrick  y.  Dillon,  7  Okl.  551, 
54  Pac.  790,  enjoining  tax  levy  on  excess  where  board  of  equalization 
increased  valuation  of  property  of  any  individual  in  excess  of  its  true 
cash  value;  Wetz  v.  Elliott,  4  Okl.  620,  51  Pac.  657,  under  Stats.  1893, 
c.  18,  art.  XV,  §§1,  6,  probate  court  had  no  jurisdiction  over  proceed- 
ing purely  in  junctional ;  Irwin  v.  Irwin,  2  Okl.  195,  37  Pac.  552,  hold- 
ing probate  court  has  no  jurisdiction  in  divorce;  Stevens  v.  Myers,  62 
Or.  406,  126  Pac.  32,  holding  void  statute  authorizing  District  Court  to 
take  probate  of  wills ;  Clayton  v.  Utah,  132  U.  S.  640,  33  L.  Ed.  458,  10 
Sup.  Ct.  193,  in  holding  act  of  legislature  of  territory  of  Utah,  relating 
to  mode  of  appointing  an  auditor  of  public  accounts,'  to  be  in  conflict 
with  organic  law,  and  therefore  invalid;  Perea  v.  Barela,  5  N.  M.  470, 
23  Pac.  770,  6  N.  M.  241,  27  Pac.  507,  holding  act  of  New  Mexico  legis- 
lature investing  probate  courts  with  exclusive  jurisdiction  in  all  pro- 
ceedings relating  to  estates  of  decedents,  is  void,  being  in  conflict  with 
the  organic  law  which  confers  chancery  and  common-law  jurisdiction 
on  other  courts;  In  re  Christiansen,  17  Utah,  422,  425,  70  Am.  St.  Rep. 
800,  803,  41L.  R.  A.  607,  608,  53  Pac.  1006, 1007,  following  rule ;  McCray 
V.  Baker  3  Wyo.  193,  18  Pac.  750,  holding  act  of  Wyoming  territorial 
legislature,  providing  for  granting  of  injunctions  by  probate  judge,  in 
absence  from  county  of  district  judge,  is  void,  as  being  in  violation  of 
organic  act;  Territory  v.  Bramble,  2  Dak.  199,  5  Pac.  947,  People  v. 
Spiers,  4  Utah,  389,  393,  10  Pac.  612,  615,  People  v.  Douglass,  5  Utah, 
291,  14  Pac.  803,  and  Lincoln  Min.  Co.  v.  Court,  7  N.  M.  502,  38  Pac. 
585,  dissenting  opinion  in  Clancey  v.  Clancey,  7  N.  M.  418,  38  Pac.  169, 
Browning  v.  Browning,  3  N.  M.  (668),  467,  9  Pac.  682,  and  Territory 
V.  Flowers,  2  Mont.  536,  in  discussion  as  to  jurisdiction  of  territorial 
courts;  Webster  v.  Seattle  Trust  Co.,  7  Wash.  648,  649,  653,  35  Pac. 
1083,  1084,  1085,  where  it  was  held  power  given  probate  courts  by  legis- 
lature of  Washington  Territory  to  make  distribution  of  a  testator's 
estate  to  minor  children  not  provided  for  in  will,  was  not  in  contraven- 
tion of  organic  act  creating  such  courts;  dissenting  opinion  in  Reis  v. 
Lawrence,  63  Cal.  143,  as  authority  for  holding  a  decree  of  divorce  ren- 
dered by  Utah  probate  court  is  void  for  want  of  jurisdiction  in  court 
to  render  same;  Irwin  v.  Irwin,  2  Okl.  195,  226,  37  Pac.  552,  562,  where 
it  was  held  the  probate  courts  of  the  Territory  of  Oklahoma  have  juris- 
diction to  hear  and  determine  actions  of  divorce,  and  this  view  was  re- 
affirmed on  rehearing  in  3  Okl.  201,  202,  41  Pac.  374,  375;  Whitmore  v. 
Hardin,  4  Utah,  131,  1  Pac.  468,  where  it  was  held  that  the  legislature 
may  designate  probate  courts  as  proper  court  for  hearing  divorce 
proceedings;  Bullerdick  v.  Hermsmeyer^  32  Mont.  551,  81  Pao.  336, 
arguendo. 
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Distingoished  in  James  v.  Appel,  192  U.  S.  137,  48  L.  Ed.  380,  24  Sup. 
Ct.  224,  upholding  Ariz.  Rev.  Stats.  1887,  pars.  837,  842,  providing  that 
motions  for  new  trials  are  deemed  overruled  if  not  acted  on  by  end 
of  term  at  which  made,  question  to  be  subject  to  review  by  Supreme 
Court  as  if  motion  had  been  overruled  and  exceptions  reserved;  Ander- 
son V.  Ritterbusch,  22  Okl.  793,  98  Pac.  1015,  upholding  statute  giving 
appeal  to  County  Court  from  action  of  treasurer  in  assessing  taxes  upon 
omitted  property;  Central  Loan  etc.  Co.  v.  Campbell  Commission  Co., 
6  Okl.  407,  409,  49  Pac.  51,  52,  upholding  Stats.  1893,  §§  4120,  4121, 
authorizing  probate  judge  to  issue  attachment  in  cause  pending  in  Dis- 
trict Court  where  district  judge  is  absent  from  county;  Irwin  v.  Irwin, 
3  Okl.  202,  206,  41  Pac.  374,  375,  under  Stats.  1890,  §  4966,  probate 
courts  could  only  grant  divorces  where  petition, and  affidavit  show  plain- 
tiff to  have  resided  two  years  in  territory  and  six  months  in  county; 
Allison  V.  Bergers,  1  Okl.  8,  25  Pac.  513,  County  Court  has  jurisdiction 
of  civil  suit  for  money  demand  of  three  hundred  and  ten  dollars;  dis- 
senting opinion  in  Irwin  v.  Irwin,  2  Okl.  225,  37  Pac.  562,  majority 
holding  probate  court  has  no  jurisdiction  over  actions  for  divorce;  dis- 
senting opinion  in  Stevens  v.  Myers,  62  Or.  418,  126  Pac.  37,  majority 
holding  void  statute  which  conferred  authority  on  District  Courts  to 
take  probate  of  wills;  Ex  parte  Lothrop,  118  U.  S.  118,  SO  L.  Ed.  110, 
6  Sup.  Ct.  987,  where  act  of  territorial  legislature  of  Arizona,  in  organ- 
izing County  Courts,  was  held  valid;  Robinson  v.  Fair,  128  U.  S.  86, 
82  L.  Ed.  428,  9  Sup.  Ct.  34,  in  holding  it  within  the  power  of  a  State 
legislature  to  invest  a  probate  court  with  authority  to  make  partition 
of  an  undivided  estate  among  heirs  at  law  of  deceased ;  Bent  v.  Thomp- 
son, 138  U.  S.  122,  84  L.  Ed.  905,  11  Sup.  Ct.  241,  where  question  raised 
was  as  to  practice  in  Territorial  probate  courts,  not  as  to  their  jurisdic- 
tion; Bucher  v.  Thompson,  7  N.  M.  119,  32  Pac.  499,  where  jurisdiction 
was  conferred  on  probate  court  in  certain  kinds  of  civil  cases. 

Miscellaneous.  Cited  incidentally  in  Greeley  v.  Winsor^  1  S.  D.  632, 
48  N.  W.  218. 

20  Wall.  885-386,  22  la.  Ed.  385,  THE  8.  B.  WHEELEE. 

Where  both  District  and  Circuit  Courts  have  concurred  In  decision  of 
questions  of  fact,  it  will  be  affirmed  in  Supreme  Court,  unless  proof  of 
error  is  dear. 

Approved  in  The  Iroquois,  194  U.  S.  247,  48  L.  Ed,  960,  24  Sup.  Ct. 
640,  afi&rming  concurring  decisions  of  two  lower  courts  that  master  of 
sailing  vessel  bound  for  San  Francisco  was  bound  to  put  in  intermedi- 
ate port  for  medical  attendance  for  seamen  who  had  broken  ribs  and 
leg  while  vessel  rounding  Cape  Horn:  Last  Chance  Min.  Co.  v.  Bunker 
Hill  etc.  Mining  etc.  Co.,  131  Fed.  588,  66  C.  C.  A.  299,  refusing  to  dis- 


V 


6U    NEW  ORLEANS  V.  NEW  YORK  MAIL  S.S.  CO,    20  WaU.  387-403 

tnrb  findings  of  master  based  on  conflicting  evidence  when  approved  by 
court;  The  Lady  Pike,  21  Wall.  9,  22  L.  Ed.  602,  The  Richmond,  103 
U.  S.  542,  543,  26  L.  Ed.  314,  451,  and  Smith  v.  Burnett,  173  U.  S.  436, 
43  L.  Ed.  759,  19  Sup.  Ct.  445,  all  following  rule;  The  S.  S.  Wilhelm, 
69  Fed.  170,  8  C.  C.  A.  72,  a  cause  in  the  Circuit  Court  of  Appeals  is 
to  same  effect;  The  Barque  Kallisto^  2  Hughes,  144,  Fed.  Cas.  7600, 
arguendo. 

20  WalL  887-403,  22  Ii.  Ed.  364,  MEW  OBUSAKB  T.  MEW  TOSK  ICAIL 
STEAMSHIP  OO. 

Contempt  of  court  is  a  specific  criminal  offense. 
Approved  in  Stuart  v.  Reynolds,  204  Fed.  715,  123  C.  C.  A.  13,  to 
justify  order  of  commitment  against  bankrupt  for  failure  to  turn  over 
property,  his  present  possession  of  same  must  be  proved  beyond  reason- 
able doubt;  Hammond  Lumber  Co.  v.  Sailors'  Union,  167  Fed.  815,  816, 
817,  proceeding  to  punish  for  contempt  is  criminal  proceeding  within 
statute  against  self-incrimination;  In  re  Fellerman,  149  Fed.  246,  two 
persons  may  be  jointly  proceeded  against  for  contempt  though  it  con- 
sists in  false  swearing  before  court;  Heinze  ▼.  Butte  etc.  Min.  Co.,  129 
Fed.  278,  280,  63  C.  C.  A.  388,  where  in  suit  in  equity  in  aid  of  action 
at  law  injunction  issued  preventing  defendant  from  extracting  ore  and 
order  requiring  them  to  permit  plaintiff  to  examine  mine  was  disobeyed, 
judgment  fining  defendant  for  contempt  was  not  criminal  judgment  and 
not  reviewable  on  error;  Bullock  Electric  etc.  Co.  v.  Westinghouse  etc. 
Mfg.  Co,  129  Fed.  106,  107,  63  C.  C.  A.  607,  Circuit  Court  judgment 
fining  one  for  violating  injunction  is  reviewable  on  writ  of  error; 
Christensen  Engineering  Co.  v.  Westinghouse  etc.  Brake  Co.,  129  Fed. 
96,  97,  63  C.  C.  A.  598,  order  adjudging  one  in  contempt  for  violating 
interlocutory  injunction  restraining  patent  infringement  is  not  review- 
able except  on  appeal  from  final  decree  in  cause;  Board  of  Councilmen 
V.  Deposit  Bank,  127  Fed.  813,  62  C.  C.  A.  492,  holding  proceeding 
against  municipal  officers  for  violating  injunction  restraining  them  from 
taxing  assets  of  bank  is  legal  proceeding  in  nature  of  offense  and  not 
reviewable  by  appeal ;  In  re  Heinze,  127  Fed.  98,  62  C.  C.  A.  96,  hold- 
ing under  26  Stat.  826,  giving  Circuit  Court  of  Appeals  jurisdiction  to 
review  judgment  in  criminal  cases,  such  court  may  review  judgment  con- 
victing one  of  contempt  in  equity  suit;  In  re  Nevitt,  117  Fed.  453,  54 
C.  C.  A.  622,  holding  president  cannot  punish  for  contempt  for  dis- 
obedience of  mandamus;  Castner  v.  Pocahontas  Collieries  Co.,  117  Fed. 
185,  holding  United  States  commissioner  has  power  under  Rev.  Stats., 
§  1014,  to  arrest  and  imprison  for  contempt ;  In  re  Reese,  107  Fed.  948, 
47  C.  C.  ,A.  87,  holding  one  not  party  nor  bound  by  injnnctional  order 
cannot  be  tried  and  convicted  on  charge  of  contempt  proceeding  wholly 
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on  theory  that  he  was  party  bound  by  order  and  commitment  sustained 
on  ground  that  he  was  otherwise  guilty  in  interfering  with  its  enforce- 
ment ;  Ex  parte  Karlson,  160  Cal.  381,  Ann.  Oas.  1912D,  1834,  117  Pac. 
448,  payment  of  fine  imposed  for  civil  contempt  may  be  enforced  by 
imprisonment;  Gompers  v.  Back's  Stove  etc.  Co.,  33  App.  D.  C.  566, 
disobedience  of  injunction  punishable  as  criminal  contempt;  State  v. 
Rockwood,  159  Ind.  95,  64  N.  E.  592,  holding  under  section  1915,  Burns, 
1901,  appeal  may  be  taken  by  State  from  order  dismissing  proceeding 
for  indirect  contempt ;  Ex  parte  Mettler,  60  Mont.  305,  146  Pac.  750, 
order  adjudging  one  in  contempt  should  be  treated  as  final  judgment  in 
criminal  case;  State  v.  Harney,  30  Mont.  197,  76  Pac.  11,  Code  Civ. 
Proc,  §  615,  as  amended,  prohibiting  change  of  venue  where  parties 
agree  on  judge  pro  tempore  or  if  qualified. district  judge  is  called  in 
does  not  apply  to  contempt  proceedings;  Ex  parte  Hedden,  29  Nev.  373, 
13  Ann.  Gas.  1173,  90  Pac.  744,  judge  cannot  summarily  punish  offender 
for  act  before  grand  jury,  but  must  proceed  by  affidavit  and  citation; 
Noble  Tp.  V.  Aasen,  10  N.  D.  273,  86  N.  W.  745,  holding  under  Rev. 
Codes  1899,  §  5942,  accused  in  contempt  unless  he  admits  offense  charged 
is  entitled  to  have  interrogatories  filed  specifying  facts  and  circum- 
stances of  offense  charged;  dissenting  opinion  in  Re  Gompers,  40  App. 
D.  C.  337,  majority  holding  contempt  not  to  be  crime  within  meaning  of 
statute  of  limitations  regarding  crimes;  Fischer  v.  Hayes,  19  Blatchf. 
18,  6  Fed.  68,  holding  imposition  of  fine  for  contempt  is  a  judgment  in 
a  criminal  case;  In  re  EUerbe,  4  McCrary,  451,  13  Fed.  532,  to  same 
effect;  Denver  etc.  Ry.  Co.  v.  Atchison  etc.  Ry.  Co.,  6  McCrary,  292,  16 
Fed.  853,  holding  court  has  power  to  punish  by  fine  and  imprisonment 
only,  and  cannot  make  an  order  in  nature  of  further  directions  for  en- 
forcement of  decree;  United  States  v.  Berry,  24  Fed.  782,  proceedings 
for  contempt  cannot  be  heard  in  division  of  District  Court,  other  than 
one  in  which  acts  amounting  to  contempt  were  committed;  Kirk  ▼. 
Milwaukee  etc.  Mfg.  Co.,  26  Fed.  505,  508,  Corbin  v.  Boies,  34  Fed.  699, 
Ex  parte  Crittenden,  62  Cal.  535,  Tyler  v.  Connolly,  65  Cal.  32,  2  Pac. 
417,  In  re  Buckley,  69  Cal.  3,  10  Pac.  70,  and  Lester  v.  People,  150  111. 
424,  41  Am.  St.  Rep.  384,  37  N.  E.  1004,  all  approving  and  applying  the 
rule;  Van  Hoorebeke  v.  United  States,  46  Fed.  459,  holding  where  dis- 
trict attorney  appears  for  government  in  such  a  suit  he  is  entitled  to 
his  statutory  fee  as  for  an  independent  suit;  Gould  v.  Sessions,  67  Fed. 
164, 14  C.  C.  A.  366,  and  Butler  v.  Fayerweather,  91  Fed.  459,  33  C.  C.  A. 
625,  holding  judgment  in  such  proceeding  reviewable  on  writ  of  error 
only;  In  re  Manning,  44  Fed.  276,  holding  writ  or  order  for  punish- 
ment of  officer  of  court  for  contempt  under  section  725,  Revised  Stat- 
utes, cannot  run  to  marahal  of  another  district ;  Ex  parte  Gould,  99  Cal. 
362,  87  Am.  St.  Rep.  59,  21  L.  B.  A.  752,  33  Pac.  1113,  holding  court 
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eannot  compel  a  party  to  testify  against  himself  in  such  proceedings; 
Baldwin  v.  State,  126  Ind.  31,  25  N.  E.  822,  holding  the  offense  bail- 
able; State  V.  Hudson  Elec.  Co.,  61  N.  J.  L.  115,  38  Atl.  818,  holding, 
where  proceedings  are  to  punish  party  for  alleged  disregard  of  author- 
ity of  court,  the  proceeding  is  quasi-criminal  and  entirely  distinct  from 
suit  out  of  which  it  sprang ;  State  v.  Markuson,  6  N.  D.  150,  64  N.  W. 
935,  and  State  v.  Knight,  3  S.  D.  514,  44  Am.  St.  Rep.  813,  54  N.  W. 
414,  holding  writ  of  error  proper  remedy  for  reviewing  judgment  for 
contempt;  State  v.  Nathans,  49  S.  C.  204,  27  S.  E.  54,  holding  such 
proceedings  should  be  brought  in  name  of  State;  Sharp  y.  State,  102 
Tenn.  11,  43  L.  B.  A.  789,  49  S.  W.  753,  holding  Governor  has  power 
to  pardon  a  person  committed  for  contempt ;  dissenting  opinion  in  Inter- 
state Commerce  Commission  v.  Brimson,  155  U.  S.  5,  39  L.  Ed.  50,  15 
Sup.  Ct.  20,  arguendo;  In  re  Litchfield,  13  Fed.  868,  quaere,  whether 
contempt  can  be  committed  outside  jurisdiction  of  contemned  court; 
In  re  Acker,  66  Fed.  292,  holding  contempt,  if  classified  as  a  criminal 
offense,  should  be  designated  as  a  misdemeanor;  Indianapolis  Water 
Co.  V.  American  Strawboard  Co.,  75  Fed.  977,  and  Dodd  v.  Una,  40 
N.  J.  Eq.  717,  5  Atl.  167,  where  contempts  are  classified;  Teller  v. 
People,  7  Colo.  451,  4  Pac.  48,  and  Ex  parte  Whitmore,  9  Utah,  458,  35 
Pac.  530,  holding  further,  no  appeal  lies  from  a  judgment  in  such  pro- 
ceedings; Phillips  V.  Welch,  11  Nev.  190,  holds  likewise,  where  proceed- 
ings are  purely  criminal ;  Una  v.  Dodd,  38  N.  J.  Eq.  462,  arguendo. 

Modified  in  In  re  Fil  Ki,  80  Cal.  204,  22  Pac.  147,  holding  contempt 
is  a  quasi-criminal  offense;  Wyatt  v.  People,  17  Colo.  257,  28  Pac.  962, 
and  Snow  v.  Snow,  13  Utah,  22,  43  Pac.  622,  holding  some  contempts 
are  civil;  State  v.  Stevenson,  104  Iowa,  52,  73  N.  W.  360,  holding  pro- 
vision in  code  relating  to  new  trials  in  criminal  cases  does  not  apply  to 
contempt  proceedings. 

Distinguished  in  In  re  Christensen  Engineering  Co.,  194  U.  S.  459, 
48  L.  Ed.  1074,  24  Sup.  Ct.  729,  Circuit  Court  of  Appeals  has  jurisdic- 
tion on  writ  of  error  to  review  Circuit  Court  order  fining  one  for  vio- 
lating preliminary  injunction  in  patent  infringement  suit ;  In  re  Frankel, 
184  Fed.  542,  in  contempt  proceeding,  party  cannot  question  propriety 
of  order  which  he  has  disobeyed ;  In  re  Nevitt,  117  Fed.  457,  64  C.  C.  A. 
622,  holding  President  cannot  pardon  contempt  for  disobedience  of 
mandamus. 

Supreme  Oonrt  has  no  appellate  Jurisdiction  over  criminal  cases  de- 
cided in  Circuit  Court. 

Approved  in  Enoch  Morgan's  Sons  Co.  v.  Gibson,  122  Fed.  422,  59 
C.  C.  A.  46,  holding  order  discharging  rule  to  show  cause  for  contempt 
in  violating  injunction  against  infringement  of  trademark  granted  by 
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final  equity  decree  is  reviewable  on  appeal;  In  re  Nevitt^  117  Fed.  461^ 
54  C.  C.  A.  622|  holding  President  cannot  pardon  contempt  for  dis- 
obedience to  mandamus;  Tinsley  v.  Anderson,  171  U.  S.  105,  43  L.  Ed. 
96,  18  Sup.  Ct.  807,  arguendo. 

Supreme  Court  has  no  jurisdiction  to  reriew  a  Judgment  of  Circuit 
Court  imposing  fine  for  contempt. 

Approved  in  Htdtberg  v.  Anderson,  214  Fed.  351,  131  C.  C.  A.  125, 
contempt  order  purely  remedial  as  between  parties  to  suit  is  reviewable 
only  on  appeal  from  final  decree;  In  re  Heinze,  127  Fed.  97,  62  C.  C.  A. 
96,  holding  under  26  Stat.  826,  giving  Circuit  Court  of  Appeals  juris- 
diction to  review  judgments  in  criminal  cases,  such  court  may  review 
judgment  convicting  one  of  contempt  in  equity  suit;  Hayes  v.  Fischer, 
102  U.  S.  122,  26  L.  Ed.  96,  where  attempt  was  made  to  review  such  a 
judp:ment  by  writ  of  error;  Newport  Light  Co.  v.  Newport,  151  U.  S. 
539,  38  L.  Ed.  263,  14  Sup.  Ct.  433,  In  re  EUerbe,  4  McCrary,  453,  13 
Fed.  533,  and  Searls  v.  Worden,  13  Fed.  718,  all  arguendo. 

Distinguished  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  331,  333, 
48  L.  Ed.  1003,  1004,  24  Sup.  Ct.  665,  Circuit  Court  of  Appeals  may 
review  order  of  Circuit  Court  fining  one  not  party  to  suit  for  contempt 
in  violating  restraining  order;  Merchants'  Stock  etc.  Co.  v.  Board  of 
Trade,  201  Fed.  25, 120  C.  C.  A.  582,  evidence  in  contempt  case  may  be 
taken,  before  special  examiner;  Costilla  Iiand  &  Investment  Co.  v. 
Allen,  15  N.  M.  533,  110  Pac.  849,  order  imposing  fine  payable  to  oppo- 
site party  is  reviewable  on  appeal  from  final  decree;  Worden  v.  Searls, 
121  U.  S.  26,  30  L.  Ed.  867,  7  Sup.  Ct.  820,  where  proceedings,*  while 
nominally  for  contempt,  were  really  proceedings  to  award  damages  to 
plaintiff;  In  re  Spofford,  62  Fed.  444,  and  Sessions  v.  Gould,  63  Fed. 
1002,  11  C.  C  A.  560,  apparently  holding  such  a  judgment  might  be 
reviewed  in  Circuit  Court  of  Appeals  on  writ  of  error. 

Relief  by  party  convicted  of  contempt.    Note,  22  Am.  St.  Bep.  417. 

Contempt  procedure  in  Federal  Court.    Note,  Ann.   Gas.  1915D, 
1061,  1062. 

Circuit  Court,  having  acquired  Jurisdiction  of  a  case,  is  entitled  to 
liold  it  exclusively  until  case  is  finally  disposed  of. 

Approved  in  Mercantile  Trust  etc.  Co.  v.  Roanoke  etc.  Ry.  Co.,  109 
Fed.  9,  determining  priority  of  Federal  jurisdiction  in  suit  to  foreclose 
railroad  mortgage;  Sharon  v.  Sharon,  84  Cal.  431,  23  Pac.  1101,  where 
suit  was  brought  in  State  court,  embracing  same  matter  as  was  subject 
of  suit  in  United  States  Circuit  Court;  State  v.  Burke,  36  La.  Ann.  188, 
hlolding  State  Supreme  Court  will  not  order  the  payment  of  an  entire 
fund  to  a  petitioner  while  other  parties  are  claiming  payment  out  of  it 
in  the  United  States  Supreme  Court  under  writ  of  error  to  State  court ; 
Wilmer  v.  Atlanta  etc.  Ry.  Co.,  2  Woods,  421,  Fed.  Cas.  17,775,  Adams 
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▼.  Mercantile  Trust  Co.,  66  Fed.  621, 15  C.  C.  A.  1,  and  Ez  parte  Turner, 
3  Woods,  609,  Fed.  Cas.  14,246,  where  jurisdiction  of  court  has  attached, 
right  of  plaintiff  to  prosecute  his  suit  therein  cannot  be  taken  away  by 
proceedings  in  another  court,  unless  of  superior  jurisdiction;  Logan  v. 
Greenlaw,  12  Fed.  10,  Slaughter-Hous^  Co.  y.  Slaughter-House  Co.,  37 
La.  Ann.  881,  and  Hale  v.  Bugg,  82  Fed.  37,  all  arguendo. 

Government  of  United  States  had  same  power  and  rights  in  tecritory 
taken  ftom  the  so-called  Confederate  goTemment  that  it  would  have  in. 
territory  won  by  conquest  In  a  foreign  war. 

Approved  in  Dooley  v.  United  States,  182  U.  8.  231,  46  L.  Ed.  1081, 
21  Sup.  Ct.  766,  holding  exaction  of  duties  on  imports  into  Porto  Rico 
from  United  States  before  treaty  of  cession  was  properly  made  under 
war  power  by  General  Miles'  order  of  July  26,  1898;  Ex  parte  Jones, 
71  W.  Va.  576,  Ann.  Obs.  19140,  31,  45  L.  B.  A.  (N.  S.)  1030,  77  6.  E. 
1033,  discussing  power  of  (Governor  to  declare  martial  law  to  suppress 
insurrection;  Daniel  v.  Hutcheson,  86  Tex.  60,  22  S.  W.  936,  in  deter- 
mining the  extent  of  authority  of  the  military  government  established 
in  Texas. 

Continnance  of  constitutional  guaranties  during  war  or  insurrec- 
tion.   Note,  45  L.  R.  A.  (N.  8.)  999, 1000. 

City-  government  of  New  Orleans,  while  nnder  milltavy  antlioxity,  bad 
power  to  lease  city  iffoperty  for  a  term  extending  beyond  period  ^AeB  civil 

government  was  restored. 

Approved  in  Vilas  v.  City  of  Manila,  220  U.  S.  358,  55  L.  ZSd.  496, 
31  Sup.  Ct.  416,  city  of  Manila  is  liable  upon  municipal  obligations  in- 
curred prior  to  cession  of  Philippine  Islands;  dissenting  opinion  in 
Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  900,  907^  and  Detroit  v.  Detroit 
Ry.  Co.,  60  Fed.  168,  arguendo. 

Martial  law.    Note,  Ann.  Oas.  19140,  26. 

Conquering  power  has  right  to  displace  pre-existing  anthority  and  to 
assume  function  of  government. 

Approved  in  MacLeod  v.  United  States,  229  U.  8.  425,  432,  57  L.  Ed. 
1264,  1267,  33  Sup.  Ct.  955,  military  commander  at  Manila  could  not 
properly  exact  duties  on  cargo  imported  into  island  held  by  insurgents. 

Miscellaneous.  Cited  in  Succession  of  Zebriska,  119  La.  1082,  44 
South.  895,  as  to  date  when  Federal  army  occupied  New  Orleans ;  State 
V.  Brown,  71  W.  Va.  523,  Ann.  Oas.  19140,  1,  45  L.  R.  A.  (N.  8.)  996, 
77  S.  E.  245,  discussing  effect  of  martial  law. 

20  Wall.  403-407,  22  I..  Ed.  361,  LTON  v.  POLIiAKD. 

Where  agreement  for  service  provided  either  party  might  terminate 
same  on  giving  thirty  days'  notice  to  other,  under  nilt  for  damages  by 
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party  discharged  without  notice,  the  defendant  may  show  the  other  party 
was  onflt  for  service. 

Approved  in  Ivey  v.  Bessemer  City  Cottpn  Mills,  143  N.  C.  195,  55 
S.  E.  616,  applying  rule  to  superintendent  of  cotton-mill;  Franklin  v. 
T.  H.  Lilly  Lumber  Co.,  66  W.  Va.  168,  66  S.  E.  227,  employer  held  not 
to  have  waived  right  to  discharge  employee  for  want  of  reasonable 
skill. 

Stipulation  by  employer  to  give  employee  notice  of  intent  to  dfs- 
charge.    Note,  58  Am.  Dec.  727. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  30  L.  B.  A.  61. 

20  WaU.  407-413,  22  Ik  Ed.  385,  AVEBT  ▼.  HAOKLEY. 

Valid  Uen  is  not  divested  by  fact  that  holder  takes  a  hill  of  sale  of 
property  on  which  lien  exists,  which  sale  is  afterwavd  set  aside  as  a  fraud, 
nlent  preference  of  creditors  onder  bankruptcy  act. 

Approved  in  Carr  v.  Summerfield,  47  W.  Va.  177,  34  S.  E.  812,  hold- 
ing lien  not  divested  by  fact  that  holder  subsequently  took  transfer  of 
equity  of  redemption  made  to  him  with  view  of  giving  him  preference 
in  violation  of  Code,  c.  74,  §  2 ;  Hutchinson  v.  Murchie,  74  Me.  190,  hold- 
ing creditors  electing  to  avoid  a  fraudulent  conveyance  take  the  prop- 
erty as  it  was  when  transferred  and  subject  to  all  liens  then  existing; 
Fowler  v.  Parsons,  143  Mass.  407,  9  N.  E.  803,  holding  lien  is  not  waived 
by  fact  that  holder  thereof,  who  is  also  holding  property  under  claim 
of  ownership,  fails  to  assert  same  when  property  is  demanded  by  true 
owner;  Enright  v.  Amsden,  70  Vt.  188,  189,  191,  40  Atl.  39,  40,  holding 
a  mortgagee  of  personal  property^  does  not  abandon  his  lien  by  pur- 
chasing the  goods  under  an  arrangement  with  mortgagor,  that  he  shall 
resell  them  and  apply  the  proceeds  to  the  discharge  of  the  liability 
indemnified  against  by  mortgage. 

20  WaU.  414-420,  22  L.  Ed.  389,  MATS  ▼.  FBITTON. 

Where  party  voluntarily  submits  to  Jurisdiction  of  State  court,  he  can- 
not, after  judgment  has  gone  against  him,  come  into  Federal  court  and 
object  that  State  court  had  no  authority. 

Approved  in  In  re  Reynolds,  133  Fed.  587,  where,*  after  adjudication 
in  bankruptcy  property  of  bankrupt  taken  possession  of  by  chattel 
mortgage,  and  trustee  sued  in  State  court  for  value  of  property,  he 
cannot  thereafter  bring  summary  proceedings  in  bankruptcy  court  to 
recover  property;  In  re  Matthews,  109  Fed.  609,  holding  referee  to 
whom  bankruptcy  case  has  been  referred  to  generally  has  jurisdiction, 
on  petition  of  trustee  to  enjoin  sale  of  property  of  bankrupt  by  one  of 
several  lienholders,  to  order  sale  free  of  encumbrances  and  to  settle 
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priority  of  liens,  where  all  parties  in  interest  voluntarily  appear  and 
submit  controversies  between  them  to  his  decision;  In  re  Enrich,  101 
Fed.  233^  holding  where  one  makes  no  objection  before  referee  in  bank- 
ruptcy to  jurisdiction  of  court  but  contests  proceedings  on  other 
grounds,  he  cannot  object  to  such  jurisdiction  on  petition  to  review 
referee's  decision  adverse  to  his  claims;  Scott  v.  Kelly,  22  Wall.  69, 
22  L.  Ed.  7S0,  holding  assignee  in  bankruptcy,  after  submitting  to 
jurisdiction  of  State  court,  cannot  set  up  that  Federal  courts  alone 
have  jurisdiction  in  bankruptcy;  to  same  effect  are  Winchester  y. 
Heiskell,  119  U.  S.  453,  SO  L.  Ed.  404,  7  Sup.  Ct.  282,  Augustine  v. 
McFarland,  2  Fed.  Cas.  215,  and  In  re  Moller,  8  Ben.  530,  Fed.  Cas. 
9699,  the  two  latter  holding  assignee  may  waive  that  provision  in  bank- 
ruptcy act  which  provides  that  property  covered  by  a  mortgage  shall 
be  sold  in  such  manner  as  bankruptcy  court  shall  direct;  Grant  v. 
Buckner,  172  U.  S.  238,  4S  L.  Ed.  4S2,  19  Sup.  Ct.  165,  where  a  receiver 
appointed  by  a  Federal  court  voluntarily  went  into  State  court;  Beall 
V.  Walker,  26  W.  Va.  748,  holding  where  there  is  no  objection  from 
bankruptcy  court  or  from  assignee  or  creditors,  party  may  proceed  in 
State  court  to  enforce  liens  against  property  of  bankrupt;  Eyster  v. 
Gaff,  91  U.  S.  526,  28  L.  Ed.  405.  Francisco  v.  Shelton,  85  Va.  788,  8 
S.  E.  794,  McHenry  v.  La  Soci^t^,  95  U.  S.  59,  24  L,  Ed.  371|  and  Cal- 
houn V.  Lanaux,  127  U.  S.  639,  32  L.  Ed.  299,  8  Sup.  Ct.  1348,  relating 
to  question  of  concurrent  jurisdiction  of  State  and  Federal  courts  in 
bankruptcy  matters;  Fisher  v.  Lewis,  69  Mo.  630,  where  a  sale  of  prop- 
erty of  a  bankrupt  under  execution  upon  judgment  rendered  and  levy 
made  prior  to  adjudication  of  insolvency  was  held  valid;  Calhoun  v. 
Lanaux,  127  U.  S.  638,  32  L.  Ed.  298,  8  Sup.  Ct.  1347,  and  Lindsey  ▼. 
Corkery,  29  Gratt.  659,  both  arguendo. 

Distinguished  in  Goodnough  Mercantile  Co.  v.  Galloway,  48  Or.  251, 
84  Pac.  1054,  trustee  in  bankruptcy  held  not  to  have  waived  objection 
to  jurisdiction  where  he  appeared  and  demurred  on  that  ground,  though 
he  afterward  filed  answer. 

Bankruptcy,  effect  on  proceedings  in  State  court.    Note,  17  Am. 
Bep.   207. 

Objection  to  action  ^  lower  court,  to  1^  available  In  appellate  court, 
must  have  been  taken  below. 

Approved  in  The  Wyandotte,  145  Fed.  326,  75  C.  C.  A.  117,  exhibits 
must  be  made  part  of  record  in  admiralty  appeal ;  Upton  v.  McLaughlin, 
105  U.  S.  646,  26  L.  Ed.  1200,  applying  rule  to  objections  to  the  admis- 
sion of  evidence. 

To  make  a  transfer  of  property  ftandulent  as  to  creditors,  it  must  be 
flhown  that  transferee  took  with  knowledge  that  he  was  being  preferred. 
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Approved  in  Harmanson  v.  Bain,  1  Hughes,  203,  Fed.  Cas.  6072,  and 
In  re  Hamilton,  1  Fed.  807,  where  arrangement  between  debtor  and 
certain  creditors,  entered  into  in  good  faith  some  time  before  debtor 
became  insolvent,  was  held  valid;  Chadwick  v.  Carson,  78  Ala.  122, 
holding  fact  that  two  weeks  subsequent  to  time  of  execution  of  a  mort- 
gage it  was  generally  known  that  mortgagor  was  insolvent  does  not 
raise  presumption  mortgagee  knew  of  his  condition  at  time  of  execution 
of  same;  Sanford  v.  Huxford,  32  Mich.  316,  20  Am.  Bep.  649,  and 
Stewart  v.  Hopkins,  30  Ohio  St.  531,  both  ai^endo. 

Distinguished  in  Pirie  v.  Chicago  Title  &  Trust  Co.,  182  U.  S.  455, 
45  L.  Bd.  1180,  21  Sup.  Ct.  913,  holding  creditor  receiving  payments 
within  four  months  of  debtor's  bankruptcy,  but  who  did  not  know 
that  payments  were  intended  to  give  him  preference  and  such  not  being 
intention,  cannot  be  compelled  to  repay  money  to  trustee;  Benedict  v. 
Deshel,  177  N.  Y.  7,  68  N.  E.  1001,  holding  in  action  by  trustee  in 
bankruptcy  under  Bankruptcy  Act  1898,  §  60,  to  recover  moneys  paid 
by  insolvent  to  creditor  as  preference,  intent  of  debtor  in  making  pay- 
ment need  not  be  shown  where  there  is  evidence  from  which  jury 
might  find  that  creditor  had  reasonable  ground  to*  believe  it  was  intended 
as  preference. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  B.  A.  648. 

Miscellaneous.  Cited  in  Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas. 
6072,  as  instance  of  bill  to  avoid  fraudulent  conveyance. 

20  WaU.  421--130,  22  I».  Ed.  362,  BEUJB  OF  THE  SEA. 

An  expression  of  opinion,  rather  than  a  positive  assertion  of  a  fact, 
Is  insufficient  basis  for  an  estoppeL 

Approved  in  Borland  v.  Zittlosen,  27  Fed.  134,  and  Mason  v.  Harper's 
Ferry  Bridge  Co.,  28  W.  Va.  650,  holding  mere  matter  of  inference  or 
opinion  not  sufficient. 

20  Wall.  430-445,  22  L.  Ed.  391,  Tsk  MONTELLO. 

Those  streams  will  be  regarded  navigable  Which,  in  their  ordinary  con- 
dition,  afford  a  channel  for  useful  commerce. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  262,  Ann.  Oas.  1913E, 
710,  57  L.  Ed.  828,  33  Sup.  Ct.  449,  Klamath  River  held  non-navigable ; 
Manigault  v.  Springs,  199  U.  S.  478,  50  L.  Ed.  277,  26  Sup.  Ct.  127,  where 
bill  alleges  that  river  is  navigable  stream,  demurrer  admits  navigability; 
Perry  v.  Haines  (The  Robert  W.  Parsons),  191  U.  S.  26,  48  L.  Bd.  77,  24 
Sup.  Ct.  8,  holding  Erie  Canal,  though  wholly  within  New  York  State,  is 
navigable  water  of  United  States  within  scope  of  Federal  admiralty  juris- 
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diction ;  Leovy  ▼.  TTnited  States,  177  U.  8.  631,  44  K  Ed.  919,  2a  Snp.  €t. 
801,  holding  erevasse  caused  by  overflow  of  Mississippi,  making  channel 
to  Gulf  of  Mexico  through  which  few  fishing  boats  have  passed,  but 
which  has  not  been  used  for  any  purpose  of  interstate  commerce,  not 
navigable  stream;  United  States  ▼.  Mackey,  214  Fed.  143,  Arkansas 
River  is  navigable  stream  so  far  as  concerns  title  to  bed  thereof;  The 
Nassau,  182  Fed.  700,  ferry-boat  navigating  New  York  Bay  held  subject 
to  Federal  statutes;  United  States  v.  Monongahela  Bridge  Co.,  160  Fed. 
725,  Monongahela  River  held  navigable  fifty  miles  above  Pittsburgh; 
United  States  v.  Banister  Realty  Co.,  155  Fed.  590,  granting  prelimi* 
nary  injunction  to  prevent  closing  of  inlet  connecting  bay  of  Far  Rocka^ 
way  with  ocean;  Blackman  v.  Maudlin,  164  Ala.  341,  27  L.  B.  A.  (N.  S.) 
670,  51  South.  25,  river  held  navigable  where  it  was  useful  for  floating 
logs;  United  States  v.  Roth,  2  Alaska,  261,  Chena  river  is  navigable 
stream;  People  v.  Economy  Light  etc.  Co.,  241  111.  326,  89  N.  E.  769, 
State  could  not  by  rendering  river  navigable  take  away  rights  acquired 
with  reference  to  its  non-navigable  condition;  Hurst  ▼.  Dana,  86  Kan. 
956,  122  Pac.  1044,  title  to  bedi  of  Arkansas  River  remains  in  State 
regardless  of  subsequent  navigability;  Smart  v.  Aroostook  Lumber  Co., 
103  Me.  46,  14  L.  R.  A.  (N.  8.)  1088,  68  Atl.  531,  Presque  Isle  stream 
held  navigable;  Baldwin  ▼.  Erie  Shooting  Club,  127  Mich.  662,  87  N.  W. 
60,  holding  where  four  thousand  acres  lying  within  meanders  of  one 
of  Great  Lakes  and  forming  bay,  being  covered  with  two  feet  of  water, 
was  surveyed  by  government  and  patented  to  State  as  swamp-land  con- 
veyed by  latter  to  private  individuals,  it  became  private  property; 
Minnesota  Canal  etc.  Co.  v.  Koochiching  Co.,  97  Minn.  441,  107  N.  W. 
409,  6ren.  Laws  1901,  c.  360,  p.  579,  do  not  authorize  corporation  to 
divert  waters  from  navigable  stream  so  as  to  interfere  with  navigation 
and  by  means  of  canal  discharge  it  intd^different  drainage  area;  Bissel 
▼.  Olson,  26  N.  D.  66,  74,  143  N.  W.  341,  344,  evidence  held  insufficient 
to  prove  Mouse  River  navigable;  United  States  v.  Rio  Qrande  Dam  etc. 
Co.,  9  N.  M.  299,  51  Pac.  676,  holding  Rio  Grande  not  navigable  in  New 
Mexico  so  that  irrigation  dam  across  stream  will  violate  26  Stat.  426; 
State  V.  Twiford,  136  N.  C.  606,  48  S.  E.  587,  navigability  not  affected 
by  fact  that  one  riparian  owner  owns  lands  on  both  sides  of  stream 
with  no  public  road  to  water;  Hale  v.  Record,  44  Okl.  804,  146  Pac. 
587,  Red  River  held  to  be  navigable;  State  v.  Columbia  Water  Power 
Co.,  82  S.  C.  186, 188, 129  Am.  St.  Rep.  876, 17  Ann.  Gas.  348,  22  L.  R.  A. 
(N.  S.)  435,  63  S.  E.  887,  888,  canal  made  to  improve  navigation  of  Broad 
and  Columbia  Rivers  held  navigable,  though  lock  at  terminus  not  ser- 
viceable; State  V.  West  Tennessee  Land  Co.,  127  Tenn.  591,  592,  Ann. 
Oaa.  1914B,  104S,  158  S.  W.  750,  751,  if  stream  has  sufficient  body  of 
water,  it  is  legally  navigable,  though  obstructed  by  stumps  and  trees; 
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Griffith  V.  Holman,  23  Wash.  354,  63  Pae.  241,  holding  nonmeandered 
river  forty  feet  wide,  four  feet  deep  at  high  water,  and  two  feet  at  low 
water  and  which  has  only  been  navigated  by  rowboats,  is  not  navigable 
stream';  Ex  parte  Boyer,  109  U.  S.  631,  27  L.  Bd.  1067,  3  Sup.  Ct.  435, 
where  the  Illinois  and  Lake  Michigan  canal  was  held  to  be  navigable 
water  within  meaning  of  Constitution  and  laws  of  United  States,  con- 
f erring  admiralty  jurisdiction;  In  9e  Garnett,  141  U.  S.  15,  86  L.  Ed. 
634,  11  Sup.  Ct.  843,  holding  maritime  law  of  the  United  States  is  in 
force  on  navigable  rivers  thereof  above  tide  water  as  well  as  within 
limits  of;  United  States  v.  Rio  Grande  Irr.  Co.,  174  U«  S.  698,  699,  43 
L.  Ed.  1140,  19  Sup.  Ct.  773,  where  Rio  Grande  River  within  limits  of 
territory  of  New  Mexico  was  held  not  to  be  a  navigable  stream;  The 
E.  M.  McChesney,  8  Ben.  157,  159,  Fed.  Cas.  4463,  holding  admiralty 
has  jurisdiction  to  enforce  a  contract  against  a  canal^boat,  when  said 
boat  at  time  of  entering  into  contract  was  lying  in  a  navigable  stream 
which  empties  into  Lake  Erie;  United  States  v.  Burlington  etc.  Ferry 
Co.,  21  Fed.  333,  holding  Congress  has  power  tb  regrulate  the  navigation 
of  boats  on  navigable  waters  of  United  States,  though  such  boats 
be  engaged  exclusively  in  State  commerce;  The  Hazel  Kirke,  25  Fed. 
605,  606,  where  waters  of  Jamaica  Bay,  lying  entirely  within  State  of 
New  York,  are  held  to  be  public  navigable  waters  of  the  United  States; 
The  Katie,  40  Fed.  488,  7  L.  B.  A.  63,  holding  the  law  of  limited  lia* 
bility  applicable  to  a  vessel  navigating  the  Savannah  River;  Lewis  v. 
Coffee  County,  77  Ala.  192,  64  Am.  Bep.  66,  and  Sullivan  v.  Spotswood, 
82  Ala.  167,  168,  2  South.  718,  both  holding  a  stream  which  has  suffi- 
cient depth  and  width  during  portion  of  year  to  be  used  for  transporta- 
tion of  logs,  or  products  of  tillage  of  country  along  its  banks,  is  naviga- 
ble; to  same  effect  are  Little  Rock  etc.  Ry.  Co.  v.  Brooks,  39  Ark.  409, 
43  Am.  Bep.  280,  and  Carter  ^.  Thurston,  58  N.  H.  107,  42  Am.  Bop. 
684;  Gk>odwell  v.  Police  Jury,  38  La.  Ann.  755,  following  rule;  Clark 
V.  Cambridge  etc.  Imp.  Co.,  45  Neb.  805,  64  N.  W.  240,  applying  rule 
in  holding  Republican  River  non-navigable ;  Commissioners  of  Burke 
County  V.  Catawba  Lumber  Co.,  116  N.  C.  738,  47  Am.  St  Bep.  884,  21 
S.  E.  944,  Falls  Mfg.  Co.  v.  Oconto  River  Co.,  87  Wis.  149,  58  N.  W. 
261,  Willow  River  Club  v.  Wade,  100  Wis.  99,  42  L.  B.  A.  818,  76  N.  W. 
276,  and  Shaw  v.  Oswego  Iron  Co.,  10  Or.  378,  46  Am.  Bep.  161,  all 
holding  river  capable  of  floating  logs  during  portion  of  year  navigable ; 
State  V.  Pacific  Guano  Co.,  22  S.  C.  76,  holding  tidal  channels  naviga- 
ble in  law  only  when  navigable  in  fact;  Heyward  v.  Farmers'  Min.  Co., 
42  S.  C.  153,  46  Am.  St.  Bep.  714,  28  L.  R.  A.  51,  19  S.  E.  971,  holding 
whether  surrounding  circumstances  are  such  as  to  make  a  stream  pres- 
ently useful  for  navigation  should  not  be  considered  in  determining 
its  navigability;  Sweeney  v.  Chicago  etc.  Ry.  Co.,  60  Wis.  69,  18  N.  W. 
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759,  holding  Wisconsin  River  a  stream  over  which  the  regulations  of 
Congress  extend;  dissenting  opinion  in  Gwaltney  v.  Scottish  Carolina 
Timber  &  Land  Co.,  Ill  N.  C.  560,  16  S.  E.  695,  the  majority  holding  a 
stream  which  was  used  for  floating  logs  was  not,  under  circumstances, 
navigable;  Peters  v.  New  Orleans  etc.  R.  Co.,  56  Ala.  536,  as  containing 
valuable  discussion  of  what  constitutes  a  navigable  watercourse ;  Walker 
V.  Allen,  72  Ala.  459,  holding  streams  above  tidal  waters,  not  treated 
as  navigable  in  surveys  made  by  the  United  States,  are  prima  facie  not 
navigable ;  Wood  v.  Fowler,  26  Kan.  688,  40  Am.  Bop.  333,  New  England 
Trout  etc.  Cinh  ▼.  Mather,  68  Vt.  346,  33  L.  R.  A.  571,  35  Atl.  325,  and 
Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  5,  25  Atl.  720,  all  arguendo. 

Distinguished  in  King  v.  Muller,  73  N.  J.  Eq.  42,  43,  67  Atl.  383,  384, 
swamp  flooded  by  dam  bnilt  across  outlet  of  lake  held  not  navigable 
water;  Chishoim  v.  Caines,  67  Fed.  292,  holding  partially  navigable 
creeks,  which  open  upon  a  bay,  but  lead  merely  into  private  lands, 
are  not  public  navigable  water;  Toledo  liberal  Shooting  Co.  v.  Erie 
Shooting  Qub,  90  Fed.  682,  33  C.  C.  A.  233,  holding  an  arm  of  a  lake, 
in  which  the  water  is  from  two  to  three  feet  deep,  and  in  certain  por- 
tion of  year  is  covered  with  grass  and  rushes,  is  not  navigable  water. 

What  waters  are  navigable.    NoteSi  126  Am.  St  Rep.  730;  50  Am. 
Dec.  649;  42  L.  R.  A.  819,  325. 

A  river  Is  a  navigable  water  of  United  States  when  it  forms  by  Itself, 
or  its  connection  with  other  waters,  a  eoBtinnous  highway  over  wliich  eom- 
mArce  Is,  or  may  be,  carried  on  with  other  States  or  foreign  countries  in 
customary  modes  in  which  snch  commerce  Is  conducted  by  water. 

Approved  in  Perry  v.  Haines  (The  Robert  W.  Parsons),  191  U.  S. 
28,  35,  48  L.  Ed.  78,  81,  24  Sup.  Ct.  8,  holding  enforcement  of  lien  in  rem 
for  repairs  made  in  port  of  home  State  to  canal-boat  engaged  in  traffic 
on  Erie  Canal  and  Hudson  River  is  wholly  within  admiralty  jurisdiction ; 
Birch  V.  King,  71  N.  J.  L.  394,  59  Atl.  11,  plea  to  jurisdiction  averring 
that  cause  of  action  arose  on  navigable  waters  and  is  exclusively  within 
Federal  jurisdiction  is  bad  as  not  showing  that  waters  were  navigable 
waters  of  the  United  States;  Commonwealth  v.  King,  150  Mass.  225, 
5  L.  R.  A.  538,  22  N.  E.  906,  the  Connecticut  River  being  navigable  only 
between  different  places  in  Massachusetts,  it  is  not  within  Federal  mari- 
time jurisdiction ;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  210, 
38  L.  Ed.  966,  14  Sup.  Ct.  1089,  in  discussion  as  to  what  navigable 
streams  are  entirely  under  control  and  regulation  of  States;  Louisville 
etc.  R.  Co.  V.  Railroad  Commissioners,  19  Fed.  708,  in  discussion  as  to 
poweif  of  States  to  regulate  railroad  rates. 

Fos  Biver  in  Wisconsin  is  a  navigable  ilver,  though  made  so  by  artificial 
Improvements,  and  vessels  navigating  same  are  subject  to  laws  of  United 
States  regulating  traffic  on  navigable  waters  thereof. 
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Approved  in  In  re  Garnett,  141  U.  S.  17,  85  K  Bd.  685,  11  Sup.  Ct. 
844,  where  laws  of  the  United  States  relating  to  navigable  waters  were 
held  to  be  applicable  to  navigable  rivers  as  well  as  waters  afEected  by 
the  tide;  Green  Bay  etc.  Canal  Co.  v.  Patten  Co.,  172  U.  S.  69,  48  L.  Ed 
369,  19  Sup.  Ct.  101,  holding  the  water-power  created  by  the  erection 
of  the  dam  and  canal  for  purpose  of  navigation  in  Fox  River  is  subject 
to  control  of  United  States. 

Distinguished  in  California- Atlantic  S.  S.  Co.  v.  Central  Door  etc. 
Co.,  206  Fed.  10,  124  C.  C.  A.  139,  denying  admiralty  jurisdiction  over 
damage  to  shipment  via  Isthmus  of  Panama  because  not  shown  to  have 
occurred  on  high  seas. 

Navigable  river  as  boundary.    Note,  10  Am.  Dec.  888. 

Right  of  public  or  of  individuals  to  use  watercourses  as  highways, 
and  remedies  available  to  vindicate  right.    Note,  81  Am.  Dec.  588. 

20  Wall.  445*469,  22  I».  Ed.  S66,  HOMB  IN8UBAN0B  OO.  ▼.  MOBSS. 
Party  may  waive  his  right  to  have  a  cause  removed. 

Approved  in  Murphy  v.  Stone  etc.  Engineering  Corporation,  44  Mont. 
149,  Ann.  Cas.  191SA,  1884,  119  Pac.  719,  but  holding  that  language 
used  did  not  amount  to  waiver;  Hanover  Bank  v.  Smith,  13  Blatchf. 
225,  Fed.  Cas.  6036,  holding  right  may  be  waived  by  conduct  as  well  as 
by  stipulation;  Pollock  v.  Cohen,  32  Ohio  St.  521,  .is  to  same  effect; 
Wadleigh  v.  Standard  etc.  Ins.  Co.,  76  Wis.  442,  45  N.  W.  110,  holding 
party  should  be  allowed  to  withdraw  his  petition  and  bond  for  removal 
where  he  makes  application  before  transcript  of  record  has  been  sent 
to  Federal  court ;  United  States  life  Ins.  Co.  ▼.  Cable,  98  Fed.  767,  39 
C.  C.  A.  264,  arguendo. 

Distinguished  in  Quimby  v.  Pennsylvania  Ins.  Co.,  58  N.  H.  496,  hold- 
ing foreign  corporation  doing  business  in  State,  by  accepting  service  of 
process  in  conformity  with  State  laws,  is  not  thereby  deprived  of  right 
of  removal  of  cause  to  Federal  courts. 

Validity  of  limitation  clause  ih  insurance  poliey.    Note,  26  Am. 
Bap.  104. 

Waiver  of  right  to  remove  cause  from  State  to  Federal  court.    Note, 
Ann.  Cas.  1918A,  1887,  1889. 

Oitisen  cannot  barter  away  bis  life,  freedom  or  constitutional  rights; 
therefore  agreement  by  insurance  company  in  its  contract  of  insurance 
not  to  remove  suit  to  Federal  courts,  any  claim  arising  upon  contract,  is 
invalid. 

Approved  in  Ashe  v.  Union  Cent.  etc.  Ins.  Co.,  116  Fed.  236,  following 
rule ;  Western  Union  Tel.  Co.  ▼.  Kansas,  216  U.  S.  36,  46,  54  L.  Ed.  869, 
874,  30  Sup.  Ct.  190,  holding  void  exaction  from  foreign  telegraph  com- 
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pany  of  "charter  fee"  of  given  per  cent  of  capital  stock  for  privil^e 
of  continuing  to  do  local  business;  Cable  v.  United  States  Life  Ins.  Co., 
191  U.  S.  306,  48  L.  Ed.  198,  24  Sup.  Ct.  74,  holding  where  foreign  insur- 
ance company  has  voluntarily  accepted  State  license  and  been  sued  in 
court  of  that  State  fact  that  license  is  subject  to  be  revoked  if  company 
should  remove  action  to  Federal  courts  furnishes  no  ground  for  Federal 
equity  jurisdiction  over  suit  to  cancel  policy;  King  Tonopah  Mining  Co. 
v.  Lynch,  232  Fed.  490,  491,  held,  under  circumstances,  that  service  of 
process  on  foreign  corporation  by  leaving  same  with  Secretary  of  State 
did  not  constitute  due  process  of  law;  Owsley  v.  Yerkes,  187  Fed.  563, 
109  C.  C.  A.  250,  agreement  by  widow  not  to  sue  executor  held  not 
to  bar  her  from  suing  to  prevent  waste  of  estate;  Haskell  v.  Cowham, 
187  Fed.  409,  109  C.  C.  A.  235,  State  could  hot  prevent  transportation 
of  natural  gas  beyond  its  .borders ;  Jefferson  Fire  Ins.  Co.  v.  Bierce, 
183  Fed.  590,  agreement  in  insurance  agency  contract  that  disputes 
thereunder  should  be  submitted  to  arbitration  held  void;  The  Tampico, 
151  Fed.  693,  holding  void  provision  in  bill  of  lading  for  waiving  lien 
on  vessel;  Victor  Talking  Mach.  Co.  v,  American  Graph.  Co.,  140  Fed. 
862,  prior  agreement  by  which  parties  to  suit  for  infringement  of  patent 
agree  on  terms  of  settlement  on  condition  that  patent  is  sustained  does 
not  deprive  court  of  jurisdiction;  Northern  Pac.  Ry.  Co.  v.  Adams, 
116  Fed.  327,  54  C.  C.  A.  196,  holding  contract  exempting  railroad  from 
liability  for  injury  to  person  of  passenger  traveling  on  pass  arising 
from  negligence  of  agents  does  not  extend  to  death  of  passenger  so  con- 
tracting; Munson  v.  Straits  of  Dover  S.  S.  Co.,  99  Fed.  789,  holding 
agreement  in  charter*party  to  arbitrate  any  dispute  will  not  afford  basis 
for  action  by  one  party  to  recover  damages  for  its  breach  where  de- 
fendant refuses  to  arbitrate  and  brings  suit;  Cupples  v.  Alamo  Irr. 
So  Mfg.  Co.,  7  Kan.  App.  693,  51  Pac.  920,  semble,  that  provision  in 
contract  for  arbitration  will  not  be  permitted  to  oust  jurisdiction  of 
courts;  State  ex  rel.  Watkins  v.  North  American  Land  etc.  Co.,  106  La. 
635,  87  Am.  St.  Bep.  809,  31  South.  178,  holding  mandamus  lies  to  compel 
foreign  corporation  to  permit  stockholders  to  inspect  books  of  corpora- 
tion which  are  within  State  in  custody  of  resident  agent;  Bales  v.  Gil- 
bert, 84  Mo.  App.  679,  holding  where  tenant  erects  building,  under  con- 
tract that  landlord  will  purchase  at  price  to  be  fixed  by  arbitrators  and 
arbitration  fails  without  tenant's  fault,  court  will  fix  value;  Hartford 
Fire  Ins.  Co.  v.  Hon,  66  Neb.  556,  562, 103  Am.  St.  Rep.  726,  60  L.  ,R.  A. 
436,  92  N.  W.  747,  749,  holding  void  stipulation  in  fire  insurance  policy 
that  no  action  thereon  shall  be  brought  until  after  compliance  with 
stipulation  as  to  appraisement  and  arbitration;  J.  T.  Williams  &  Bro. 
V.  Branning  Mfg.  Co.,  154  N.  C.  207,  47  L.  R.  A.  (N.  S.)  387,  70  S.  E. 
290,  agreement  to  submit  to  arbitration  both  liability  and  loss  under 
contract,  not  consummated  by  award,  is  void:   dissenting  opinion  in 
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Coppage  V.  Kansas,  236  U.  S.  36,  37,  L.  R.  A.  19150,  960,  69  L.  Ed.  466. 
35  Sup.  Ct.  240,  majority  holding  void  statute  which  prohibited  employer 
from  stipulating  that  employee  should  not  become  member  of  labor 
union;  dissenting  opinion  in  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky. 
342,  343,  346,  84  S.  W.  530,  631,  and  dissenting  opinion  in  Security 
etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  260,  261,  50  L.  Ed.  1019,  1020,  26  Sup. 
Ct.  619,  majority  upholding  Kentucky  statute  providing  that  foreign 
insurance  company  removing  suit  to  Federal  court  shall  have  license 
to  do  business  in  State  revoked;  Pope  Mfg.  Co.  v.  Gormully,  144  U.  S. 
236,  36  L.  Ed.  419,  12  Sup.  Ct.  637,  holding  contract  not  to.  set  up  any 
defense  whatever  to  any  suit  which  might  be  brought  upon  fifty  different 
causes  of  action  is  in  violation  of  public  x>olicy ;  Bauer  v.  Samson  Lodge, 
102  Ind.  269,  1  N.  E.  575,  Wortman  v.  Montana  etc.  Ry.  Co.,  22  Mont. 
279,  56  Pac.  321,  Baltimore  etc.  Ry.  Co.  v..Stankard,  56  Ohio  St.  231, 
60  Am.  St.  Rep.  747,  46  N.  E.  578,  Supreme  Lodge  of  Raymond,  57  Kan. 
651,  47  Pac.  534,  and  Supreme  Council  of  Order  of  Chosen  Friends  v. 
Forsinger,  125  Ind.  55,  21  Am.  St.  Rep.  199,  9  L.  R.  A.  602,  25  N.  E.  130, 
all  holding  an  agreement  which  entirely  takes  away  the  right  to  invoke 
the  aid  of  courts  in  enforcing  claims  arising  under  contract,  is  invalid; 
Hankinson  v.  Page,  24  Blatchf.  429,  31  Fed.  188,  and  Mitchell  v.  Dough- 
erty, 90  Fed.  642,  644,  33  C.  C.  A.  205,  to  same  effect ;  Hancock  v.  Taden, 
121  Ind.  369,  16  Am.  St.  Rep.  899,  6  L.  R.  A.  677,  23  N.  E.  254,  where 
antecedent  contract,  assuming  to  waive  right  to  receive  wages  for  mining 
coal  in  money,  was  held  void;  German- American  Ins.  Co.  v.  Etherton, 
25  Neb.  508,  41  N.  W.  406,  holding  provision  in  policy  that  no  suit 
against  insurer  shall  be  sustained  in  any  court  of  law  or  equity  until 
after  award  shall  have  been  obtained  by  arbitration,  fixing  amount 
due  after  loss  is  void;  Mentz  v.  Armenia  Ins.  Co.,  79  Pa.  St.  480,  21 
Am.  Rep.  82,  holding  such  a  condition  in  policy  will  not  oust  juris- 
diction of  courts ;  Smith  v.  Preferred  Masonic  Mut.  Ace.  Assn.,  51  Fed. 
522,  Wright  v.  Susquehanna  Mut.  Fire  Ins.  Co.,  110  Pa,  St.  36,  20  Atl. 
717,  McCoy  v.  Able,  131  Ind.  423,  30  N.  E.  530,  and  Dayton  Coal  &  Iron 
Co.  v.  Barton,  183  U.  S.  25,  46  L.  Ed.  64,  22  Sup.  Ct.  5,  all  arguendo. 

Distinguished  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  264,  255, 
60  L.  Ed.  1017,  26  Sup.  Ct.  619,  affirming  Prewitt  v.  Security  etc.  Ins. 
Co.,  119  Ky.  327,  330,  331,  83  S.  W.  612,  613,  and  upholding  Kentucky 
statute  providing  that  foreign  insurance  company  removing  suit  to 
Federal  court  shall  have  license  to  do  business  in  State  revoked;  In  re 
Garcelon,  104  Cal.  590,  48  Am.  St.  R^.  144,  32  L.  R.  A.  604,  38  Pac.  419, 
covenant  by  heir  not  to  contest  will  is  not  void  as  against  public  policy. 

Whether  parties  may,  by  their  stipulation  inserted  in  a  contract, 
make  a  rule  of  evidence  by  which  the  courts  must  be  bound  in 
litigation  subsequently  arising  under  such  contract.  Note,  S 
Am.  St.  Rep.  922. 
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Condition  in  insurance  policy  for  arbitration.    Note,  29  Am.  Bep. 
602. 

Agreement  to  arbitrate  as  ousting  jurisdiction  of  courts.    Note, 
14  Am.  Dec.  297. 

Arbitration  agreements.    Note,  47  L.  B.  A.  (N.  8.)  349,  351,  852. 

State  legislation  cannot  confer  Jurisdiction  on  Federal  courts,  nor  can 
it  limit  or  restrict  authority  given  them  hy  Congress,  to  contest  a  will  was 
held  valid. 

Approved  in  David  Lupton*s  Sons  Co.  v.  Automobile  Club,  225  U.  S. 
500,  Ann.  Cas.  1914A,  699,  56  L.  Ed.  1182,  32  Sup.  Ct.  711,  foreign  cor- 
poration may  sue  in  Federal  court  though  excluded  from  State  courts 
because  it  did  local  business  without  certificate  of  authority;  Case  v. 
Smith,  Lineaweaver  &  Co.,  152  Fed.  733,  Federal  court  cannot  acquire 
jurisdiction  over  foreign  corporation  merely  by  serving  officer  who  is 
casually  within  State;  Sioux  Remedy  Co.  v.  Cope,  28  S.  D.  410,  133 
N.  W.  688,  upholding  statute  which  prohibited  foreign  corporation  from 
Bueing  in  courts  of  State  until  it  had  complied  with  law;  Kern  v. 
Huidekoper,  103  U.  S.  492,  26  L.  Ed.  857,  Martin  v.  Baltimore  etc.  Ry. 
Co.,  151  U.  S.  684,  38  L.  Ed.  815,  14  Sup.  Ct.  537,  Goldey  v.  Morning 
News,  156  U.  S.  523,  39  L.  Ed.  519,  15  Sup.  Ct.  561,  Filer  v.  Levy,  17 
Fed.  612,  American  Finance  Co.  v.  Bostwick,  151  Mass.  27,  23  N.  E. 
659,  to  the  effect  that  no  provision  in  a  State  law  can  prevent  the 
removal  of  a  cause  to  Federal  court,  if  case  falls  within  terms  of 
Federal  statute,  providing  for  removal  of  causes;  dissenting  opinion  in 
Johnson  v.  Brewers'  Ins.  Co.,  51  Wis.  580,  585,  9  N.  W.  658,  661,  majority 
holding  a  decision  by  State  court  after  attempt  at  removal  is  not  neces- 
^  sarily  void ;  East  Tennessee  etc.  Ry.  Co.  v.  Atlanta  etc.  Ry.  Co.,  49  Fed. 
612,  15  L.  B.  A.  Ill,  holding  where  Federal  court  has  jurisdiction  of 
a  cause  this  jurisdiction  cannot  be  restricted  by  laws  of  State  respecting 
venue;  Merchants'  Mfg.  Co.  v.  Grand  Trunk  Ry.  Co.,  21  Blatchf.  110, 
13  Fed.  358,  and  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  412,  both 
arguendo. 

Modified  in  Schollenberger  v.  Insurance  Co.,  21  Fed.  Cas.  727,  holding 
State  legislation  combined  with  consent  of  parties  may  confer  juris- 
diction on  Federal  courts. 

On  flUng  of  proper  petition  and  bond  in  suit  which  is  removable,  no 
further  power  of  action  in  cause  remains  in  State  court. 

Approved  in  Ellerman  v.  New  Orleans  etc.  R.  Co.,  2  Woods,  125,  Fed. 
Cas.  4382,  and  Dennis  v.  County  of  Alachua,  3  Woods,  690,  Fed.  Cas. 
3791,  the  latter  holding  the  approval  of  bond  by  State  court  is  not 
necessary  to  jurisdiction  of  Federal  court;  Friedman  v.  Israel,  26  Fed. 
804,  holding  where  property  has  been  seized  under  attachment  and 


20  Wall.  446-459        NOTES  ON  U.  S.  REPORTS.  526 

caase  has  subsequently  been  removed  to  Federal  court,  sheriff  cannot 
interx>ose  his  writ  when  property  is  demanded  by  marshal;  National 
Union  Bank  v.  Dodge,  42  N.  J.  L.  320,  and  in  case  State  court  exercises 
further  jurisdiction,  its  proceedings,  i£  not  held  void,  as  being  coram 
non  judice,  will  be  reversed  as  erroneous;  Warren  v.  Wisconsin  etc. 
Ry.  Co.,  6  Biss.  431,  Fed.  Gas.  17,204,  arguendo. 

Distinguished  in  Continental  Ins.  Co.  v.  Kasey,  27  Gratt.  222,  225, 
holding  a  party  is  not  entitled  to  remove  cause  on  grounds  of  diverse 
citizenship,  after  cause  has  once  been  tried  in  State  court  and  new 
trial  has  been  ordered  by  appellate  court. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Cas.  185. 

State  statute  forbidding  foreign  insurance  companies  to  do  business  In 
State  without  filing  an  agreement  not  to  remove  causes  to  Federal  courts 
is  void,  and  an  agreement  so  entered  into  is  void. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Larabee,  234  U.  S.  473,  58 
L.  Ed.  1407,  34  Sup.  Ct.  979,  holding  void  State  statute  allowing  attor- 
ney's fees  rendered  ujwn  writ  of  error  in  Federal  Supreme  Court; 
United  States  Asphalt  Refining  Co.  v.  Trinidad  Lake  Petroleum  Co., 
222  Fed.  1008,  1009,  1010,  holding  void  provision  in  charter-party  that 
''any  dispute  arising  under  this  charter  shall  be  settled  in  London  by 
arbitration" ;  Western  Union  Telegraph  Co.  v.  Frear,  216  Fed.  202,  203, 
204,  holding  void  State  statute  directing  Secretary  of  State  to  revoke 
license  of  foreign  corporation  which  has  removed  suit  to  Federal  courts ; 
Chicago  etc.  Ry.  Co.  v.  Ludwig,  156  Fed.  160,  statute  forbidding  foreign 
railroad  corporation  from  resorting  to  Federal  courts  held  to  violate 
contract  implied  in  franchise;  Butter  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.,  156  Fed.  14,  15,  16,  18,  84  C.  C.  A.  167,  State  cannot  pro- 
hibit corporation,  which  has  failed  to  pay  tax,  from  resorting  to  Fed- 
eral courts;  Hartford  Fire  Ins.  Co.  v.  Perkins,  125  Fed.  505,  holding 
foreign  corporation  cannot  contest  validity  of  statute  imposing  terms 
on  which  it  may  be  allowed  to  do  business  in  State;  Greenwich  Ins. 
Co.  V.  Carroll,  125  Fed.  125,  upholding  Iowa  Code,  §§  1754,  1755,  pro- 
hibiting combinations  between  fire  insurance  companies,  and  providing 
for  revocation  by  auditor  of  permits  violating  law;  Debnam  v.  South- 
ern Bell  Telephone  etc.  Co.,  126  N.  C.  841,  36  S.  E.  272,  holding  Acts 
1899,  c.  62,  required  all  foreign  corporations  to  become  domestic,  either 
by  reincorporation  or  adoption,  and  such  corporation  cannot  remove 
cause  to  Federal  court  on  ground  of  diversity  of  citizenship;  Pepin  v. 
Societe  St.  Jean  Baptiste,  23  R.  I.  84,  91  Am.  St.  Rep.  624,  49  Atl.  388, 
holding  void  by-law  which  requires  every  contestation  between  society 
and  member  to  be  referred  to  and  decided  by  committee  whose  decision 
shall  be  final,  and  no  defense  to  action  by  member  against  society; 
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National  Mer.  Co.  v.  Mattson,  45  Utah,  163,  143  Pac.  226,  upholding 
law  requiring  foreign  building  and  loan  association  to  make  dejwsit; 
Pearson  v.  Anderburg,  28  Utah,  500,  80  Pac.  309,  members  of  voluntary 
association  cannot  restrict  themselves  to  remedies  be£ore  society's 
tribunals  with  reference  to  benefits  due  under  contract,  so  as  to  requii:e 
them  to  exhaust  remedy  provided  for  by  society's  tribunals  as  condition 
precedent  to  suing  for  benefits ;  dissenting  opinion  in  Security  Mut.  Life 
Ins.  Co.  V.  Prewitt,  202  U.  S.  258,  263,  264,  265,  60  L.  Ed.  1019,  1020. 
1021,  26  Sup.  Ct.  619,  majority  upholding  Kentucky  statute  providing 
that  foreign  insurance  company  removing  suit  to  Federal  court  shall 
have  license  'to  do  business  in  State  revoked;  dissenting  opinion  in 
Fidelity  Mut.  life  Assn.  v.  Mettler,  185  U.  S.  332,  46  L.  Ed.  985,  22 
Sup.  Ct.  671,  majority  upholding  Tex.  Rev.  Stats.,  art.  3071,  imposing 
on  life  insurance  companies  ux>on  failing  to  pay  loss  within  time  speci- 
fied in  policy  after  demand  therefor  an  additional  liability  of  twelve 
per  cent  damages  and  reasonable  attorney's  fees;  dissenting  opinion 
in  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  543,  24  L.  Ed.  152,  majority 
upholding  statute  authorizing  revocation  of  license  of  foreign  insur- 
ance company  which  removed  State  suit  against  it  to  Federal  court; 
Barron  v.  Bumside,  121  U.  S.  197,  199,  200,  SO  L.  Ed.  919,  920,  7  Sup. 
Ct.  935,  936,  a  case  presenting  the  same  question;  Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  207,  86  L.  Ed.  946,  13  Sup.  Ct.  46,  applying  rule 
to  State  statute  making  similar  requirement  of  all  corporations;  Cun- 
ningham V.  County  of  Ralls,  1  McCrary,  118,  1  Fed.  454,  holding  State 
statute  requiring  all  actions  whatsoever  brought  against  counties  to  be 
commenced  in  Circuit  Court  of  that  county  does  not  deprive  Federal 
courts  of  jurisdiction;  Hartford  Ins.  Co.  v.  Doyle,  6  Biss.  463,  Fed.  Cas. 
6160,  holding  the  statute  above  being  void,  the  provision  therein  au- 
thorizing the  revocation  of  license  of  such  companies  as  apply  to  have 
causes  removed,  is  also  invalid;  Commonwealth  v.  East  Tennessee  Coal 
Co.,  97  Ky.  243,  244,  30  S.  W.  610,  construes  a  similar  Kentucky  statute 
likewise;  Moore  v.  Chicago  etc.  Ry.  Co.,  21  Fed.  819,  holding  State 
act  providing  foreign  corporations  doing  business  in  State  shall  be 
deemed  domestic  corporations  is,  in  so  far  as  it  seeks  to  deter  such  cor- 
])orations  from  submitting  their  controversies  to  Federal  courts,  invalid ; 
Allen  ▼.  Texas  etc.  Ry.  Co.,  25  Fed.  515,  is  a  similar  case  and  holds 
likewise;  Vincent  v.  County  of  Lincoln,  30  Fed.  753,  where  section 
in  act  under  which  county  bonds  were  issued,  providing  suit  thereon 
should  only  be  brought  in  State  court,  was  held  invalid;  Chicago  etc. 
Ry.  Co.  V.  Becker,  32  Fed.  853,  holding  State  act  relating  to  foreign 
corporations  and  providing  that  if  such  corporations,  when  sued  in  State 
court,  shall  attempt  to  remove  cause  to  Federal  courts  they  shall  be 
subject  to  eertain  penalties,  is  repugnant  to  Federal  Constitution ;  Bige- 
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low  V.  Nickeraon,  70  Fed,  121,  SO  L.  R.  A.  840,  17  C.  C.  A.  1,  holding 
Wisconsin  statute  providing  that  actions  for  death  in  that  State  caused 
by  negligence  must  be  brought  in  some  court  established  by  State  Con* 
stitution  and  laws,  is  invalid;  Baltimore  etc.  Ry.  Co.  v.  Cary,  28  Ohio 
St.  214,  216,  and  Erie  Ry.  Co.  v.  Stringer,  32  Ohio  St.  473,  478,  where 
Ohio  statute,  providing  that  foreign  railroad  corporations  by  operating 
roads  in  that  State  will  be  deemed  to  have  waived  the  right  to  remove 
cases  brought  against  them  to  Federal  courts,  was  held  repugnant  to 
Federal  Constitution ;  Rece  v.  Newport  News  &  M.  V.  Co.,  32  W.  Va. 
170,  173,  S  L.  R.  A.  575,  576,  9  S.  E.  214,  215,  holding  State  cannot,  by 
statute,  make  all  foreign  corporations  doing  business  within  its  territory 
domestic  corporations,  so  as  to  deprive  such  corporations  of  the  right 
to  remove  suits  to  Federal  courts;  dissenting  opinion  in  Philadelphia 
Fire  Ins.  Co.  v.  New  York,  119  U.  S.  125,  126, 127,  80  L.  Ed.  849,  7  Sup. 
Ct.  116,  117,  majority  holding  valid  a  tax  imposed  on  foreign  corpora- 
tions doing  business  in  State ;  Barrow  Steamship  Co.  v.  Kane,  170  U.  S. 
Ill,  42  L.  Ed.  968,  18  Sup.  Ct.  530,  Reimers  v.  Seatco  Co.,  70  Fed.  575, 
80  L.  E.  A.  866,  17  C.  C.  A.  228,  Metropolitan  Ins.  Co.  v.  McNail,  81 
Fed.  897,  Blake  v.  McClung,  172  U.  S.  256,  48  L.  Ed.  488,  19  Sup.  Ct. 
172,  Parrott's  Chinese  Case,  6  Sawy.  384,  1  Fed.  516,  Tinker  v.  Van 
Dyke,  1  Flipp.  533,  Fed.  Cas.  14,058,  and  Chattanooga  etc.  Ry.  Co.  v» 
Evans,  66  Fed.  814,  14  C.  C.  A.  116,  all  arguendo;  HoUingsworth  v. 
Southern  Ry.  Co.,  86  Fed.  354,  where  South  Caro^na  statute  relating 
to  foreign  corporations  is  construed;  Hartford  etc.  Ins.  Co.  v.  Ray- 
mond, 70  Mich.  503,  504,  38  N.  W.  483,  where  Michigan  statute,  au- 
thorizing the  revocation  of  license  to  foreign  corporations  to  transact 
business  in  State,  in  case  such  corporations  failed  to  comply  with  law 
relating  thereto,  was  held  valid;  Koshland  v.  National  Fire  Ins.  Co., 
31  Or.  220,  49  Pac.  849;  Knight  v.  Shelton,  134  Fed.  440,  and  Locker  v. 
American  Tobacco  Co.,  195  N.  Y.  567,  88  N.  E.  290,  all  arguendo. 

Distinguished  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  249,  251, 
252,  50  L.  Ed.  1015,  1016,  26  Sup.  Ct.  619,  upholding  Kentucky  statute 
providing  that  foreign  insurance  company  removing  suit  to  Federal 
court  shall  have  license  to  do  business  in  State  revoked;  State  v.  Louis- 
ville etc.  R.  Co.,  97  Miss.  45,  Aim.  Oaa.  19120,  1150,  51  South.  921,  up- 
holding State  statute  providing  that  foreign  railroad  company  shall 
forfeit  right  to  engage  in  intrastate  commerce  within  State  on  removing 
suit  to  Federal  court;  dissenting  opinion  in  Bigelow  v.  Nickerson,  70 
Fed.  126,  80  L.  B.  A.  848,  17  C.  C.  A.  1,  majority  holding  Wisconsin 
statute  providing  that  actions  for  death  in  that  State  caused  by  negli- 
gence must  be  brought  in  some  court  established  by  State  Constitution 
and  laws  is  invalid;  dissenting  opinion  in  Baltimore  etc.  Ry.  Co.  v. 
Cary,  28  Ohio  St.  230,  majority  holding  void,  Ohio  statute  providing 
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that  foreign  railroad  oorporations  operating  roads  in  that  State  will 
be  deemed  to  have  waived  right  to  remove  cases  brought  against  them 
to  Federal  courts ;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  637,  539,  540, 
24  L.  Ed.  150,  151,  and  State  v.  Doyle,  40  Wis.  188,  189,  190,  192,  194, 
195,  196,  198,  22  Am.  B«p.  694,  695,  696,  697,  699,  700,  701,  702,  both 
holding  act  of  legislature  authorizing  the  revocation  of  license  of  for- 
eign insurance  company  which  transferred  a  suit  brought  against  it  in 
State  court  to  Federal  court,  was  valid;  Railway  Pass.  Assn.  v.  Pierce, 
27  Ohio  St.  158,  where  a  similar  Ohio  statute  was  construed. 

Power  of  State  to  discriminate  against  foreign  corporations  doing 
business  therein.    Note,  95  Am.  Dec.  538. 

Taxation  of  foreign  corporations — Discriminating  against  them. 
Note,  96  Am.  Dec.  341,  343. 

Validity  of  statute  providing  that  foreign  corporation  shall  not 
remove  action  brought  against  it  into  Federal  Court.  Notes, 
Ann.  Cas.  19120,  1161;  6  Ann.  Gas,  325. 

Recognition  or  exclusion  of  foreign  corporations.  Note,  24  L.  B.  A. 
294,  295. 

Revocation  of  foreign  corporation's  license  for  removing  action 
to  Federal  court.  Notes,  1  L.  &.  A.  (N.  8.)  1020;  L.  R.  A.  1915F, 
1188. 

State  has  right  to  exclude  foreign  Insurance  companies  from  transr 
aetlon  of  business  wltliin  Its  Jurisdiction. 

Approved  in  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  83,  58 
L.  Ed.  133,  34  Sup.  Ct.  15,  upholding  excise  tax  of  per  cent  of  authorized 
capital  stock  levied  upon  foreign  corporations  some  of  whose  products 
were  sold  in  interstate  commerce;  Desmazes  v.  Mutual  Ben.  Life  Ins. 
Co.,  7  Fed.  Cas.  532,  Metropolitan  Ins.  Co.  v.  McNall,  81  Fed.  896,  and 
Insurance  Co.  of  North  America  v.  Commonwealth,  87  Pa.  St.  182,  30 
Am.  B^.  354,  to  the  effect  that  a  State  may  forbid  a  foreign  corpora- 
tion from  transacting  business  within  its  territoiy. 

State  court  has  Jurisdiction  to  try  question  of  dtlzenship  upon  petition 
to  remove  a  cause  to  Federal  courts. 

Approved  in  White  v.  Holt,  20  W.  Va.  807,  following  rule. 

Conclusiveness  of  discharge  in  insolvency.  Note,  15  Am.  St.  Rep. 
221. 

What  by-laws  private  corporation  aggregate  may  adopt.  Note, 
85  Am.  Dec.  621. 

Invalidity  of  unreasonable  by-law.    Note,  7  E.  R.  0.  288. 

Miscellaneous.  Cited  in  Baltimore  etc.  Ry.  Co.  v.  Pittsburg  etc.  Ry. 
Co.,  17  W.  Va.  878,  incidentally;  State  v.  Stone,  118  Mo.  401,  40  Am. 
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St  Eep.  894,  25  L.  R.  A.  246,  24  S.  W.  166,  as  authority  for  holding 
a  State  may  impose  conditions  on  a  corporation  that  it  cannot  impose 
on  individuals.  ^ 

20  Wall.  45^-474,  22  L.  Ed.  371,  flPBOTT  ▼.  TJinTED  STATED 

Purchaser  of  cotton  ftom  Confederate  goyemment  cannot  recover  value 
thereof  In  Court  of  Claims  when  same,  after  purchase,  had  heen  captured 
and  sold  under  authority  of  United  States. 

Approved  in  Whitfield  v.  United  States,  92  U.  S.  170,  28  L.  Ed.  707, 
holding,  where  party  sold  cotton  to  Confederate  government  and  ac- 
cepted Confederate  bonds  in  payment,  but  while  it  was  still  in  his  posses- 
sion it  was  seized  and  sold  by  Federal  authorities,  be  is  not  entitled  to 
recover  from  the  United  States  the  value  thereof;  Lamar  v.  Micou,  112 
U.  S.  476,  28  K  Ed.  760,  5  Sup.  Ct.  232,  holding  courts  of  United  States 
will  not  regard  Confederate  bonds  as  securities  in  which  trust  funds 
could  be  lawfully  invested ;  Branch  v.  Haas,  4  Woods,  589,  16  Fed.*  55, 
where  contract  made  since  Civil  War  for  sale  of  Confederate  bonds, 
was  held  based  on  illegal  consideration,  and  void;  Clements  v.  Yturria, 
81  N.  Y.  290,  holding  purchaser  of  cotton  from  Confederate  govern- 
ment cannot  recover  the  value  thereof  from  a  defendant  with  whom  it 
was  deposited  by  such  government,  and  who  converted  it  to  his  own 
use;  Dewing  v.  Perdicaries,  96  U.  S.  195,  24  L.  Ed.  655,  as  authority 
for  rule  that  all  acts  done  in  aid  of  Rebellion  were  illegal  and  of  no 
validity;  Ford  v.  Surget,  97  U.  S.  623,  24  L.  Ed.  1027,  and  Young  v. 
United  States,  97  U.  S.  58,  24  L.  Ed.  997,  as  authority  for  holding  that, 
during  the  war,  cotton  found  within  the  Confederate  territory,  though 
owned  by  noncombatants,  was  a  Intimate  subject  of  capture  by  Fed- 
eral forces;  Snell  v.  Dwi^t,  120  Mass.  15,  and  Walker  v.  Beauchler, 
27  Gratt.  520,  both  arguendo. 

Distinguished  in  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S. 
96,  44  L.  Ed  687,  20  Sup.  Ct.  556,  holding  warrant  drawn  by  State 
authorities  in  payment  of  appropriation  made  by  legislature  for  debt 
due  from  State  to  individual  and  payable  on  presentation  if  there  be 
funds  in  treasury  not  void;  Baldy  v.  Hunter,  171  U.  S.  398,  402,  43 
L.  Ed.  212,  213,  18  Sup.  Ct.  893,  895,  upholding  investment  by  guardian 
of  ward's  Confederate  money,  in  Confederate  bonds. 

Judgments  of  Confederate  courts.     Note,  89  Am.  Bee.  262. 

Contracts,  the  consideration  for  which  has  partly  failed,  or  is  partly 
illegal.    Note,  117  Am.  St  Rep.  504. 

Belligerent  rights.    Note,  91  Am.  Dec.  280. 

Conclusiveness  of  judgment  of  foreign  country.    Note,  20  L.  B.  A. 
681. 
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Powers  of  govermneht  ozerciBed  by  influrgent  States  during  Bebelllon, 
when  not  ezereised  for  purpose  of  aiding  Bebelllon^  were  valid  and  binding. 

Approved  in  Cnllins  v.  Overton,  7  Okl.  482,  54  Pac.  705,  where  Texas 
authorities  organized  disputed  territory  into  county,  judgment  of  its 
County  Court,  rendered  prior  to  adjudication  that  sueh  territory  was 
not  in  Texas,  is  valid;  United  States  v.  Home  Ins.  Co.,  22  Wall.  102, 
22  L.  Ed.  818,  where  an  insurance  corporation  created  by  the  legislature 
of  a  rebel  State  was  held  a  valid  organization;  Keith  v.  Clark,  97  U.  S. 
465,  24  L.  Ed.  1075,  where  notes  issued  by  Bank  of  Tennessee  during 
period  of  the  Rebellion  were  held  valid;  Ketchum  v.  Buckley,  99  U.  S. 
190,  25  L.  Ed.  473  where  general  laws  of  a  State  in  insurrection  re- 
specting settlement  of  estates  of  decedents  were  held  unaffected  by  the 
appointment  of  a  military  governor  at  close  of  hostilities;  Johnson  v. 
West  India  Co.  156  U.  S.  646,  39  L.  Ed.  566,  15  Sup.  Ct.  531,  where 
trustees  appointed  under  authority  of  government  of  one  of  insurgent 
States  were  held  lawfully  appointed;  Parks  v.  Coffey,  52  Ala.  41,  and 
McGuire  v.  Buckley,  58  Ala.  126,  holding  acts  of  the  de  facto  govern- 
ment of  Alabama  during  Civil  War  valid,  when  not  in  violation  of  Fed- 
eral laws  and  Constitution;  dissenting  opinion  in  Pennywit.v.  Foote, 
27  Ohio  St.  637,  641,  majority  holding  judicial  proceedings  of  courts  of 
Arkansas  under  rebel  government  are  not  entitled  to  full  faith  and 
credit ;  Dinwiddie  County  v.  Stuart,  28  Gratt.  539,  arguendo. 

Distinguished  in  Bragg  v.  Tuffts,  49  Ark.  562,  6  8.  W.  161,  where 
acts  were  in  direct  aid  of  Rebellion. 

aO  Wall.  475-485,  22  L.  Ed.  400,  TETUS  v.  UNITED  STATES, 

Beal  property  acquired  hy  Confederate  States  during  Civil  War  passed 
by  conqnest  to  United  States  at  restoration  of  peace. 

Approved  in  Whitfield  v.  United  States,  92  U.  S.  169,  23  L.  Ed.  707, 
where  it  was  held,  arguendo,  that  the  Confederate  government  might 
acquire  property  by  purchase;  Atkinson  v.  Central  Georgia  etc.  Mfg. 
Co.,  58  Ga.  229,  holding  title  to  all  captured  property  of  the  Confed- 
erate government  became  absolute  in  the  United  States  when  Rebellion 
was  put  down. 

20  WalL  486-488,  22  L.  Ed.  375,  BOLEY  ▼.  GBISWOIiD. 

Where  code  provides  that  judgment  for  plaintiff,  in  action  for  recovery 
of  personal  property,  may  be  for  return  of  property  or  valne  thereof,  Judg- 
ment is  not  necessarily  erroneous  which  decrees  payment  of  money;  it  will 
be  presumed  that  court  determined  that  property  could  not  be  returned. 

Approved  in  Donovan  v.  Aetna  Indemnity  Co.,  10  Cal.  App.  728, 
729,  103  Pac.  366,  367,  reaflftrming  rule;  Boswell  v.  First  Nat.  Bank, 
16  Wyo.  209,  92  Pac.  639,  where  in  replevin  defendant  obtained  posses- 
•ion  of  chattels  on  s:iving  redelivery  bond  and  sold  part  of  them,  judg- 
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ment  for  return  was  unnecessary,  and  judpnent  for  plaintiff  for  their 
value  was  sufficient;  Sweeney  v.  Lomme,  22  Wall.  213,  22  L.  Ed.  728, 
holding,  in  suit  on  replevin  bond,  defendants  cannot  avail  themselves 
of  failure  in  court  to  render  in  replevin  suit  an  alternative  judgment; 
Burton  v.  Platter,  53  Fed.  908,  4  C.  C.  A.  95,  an  absolute  judgment  for 
the  money  is  equivalent  to  a  finding  that  goods  cannot  be  returned; 
McCarthy  v.  Strait,  7  Colo.  App.  62,  42  Pac.  120,  and  Cox  v.  Sargent, 
10  Colo.  App.  7,  50  Pac.  203,  reaffirming  rule;  Wise  v.  Jefferis,  51  Fed. 
645,  2  C.  C.  A.  432,  and  Connor  v.  Bates,  92  Tenn.  470,  22  S.  W.  6, 
Wise  V.  Jefferis,  51  Fed.  644,  2  C.  C.  A.  432,  arguendo. 

Distinguished  in  Hynes  v.  Barnes,  30  Mont.  27,  75  Pac.  523,  under 
Code  Civ.  Proc.|  §  1193,  judgment  for  plaintiff  in  claim  and  delivery 
must  be  in  alternative;  New  England  Furniture  etc.  Co*,  v.  Bryant, 
64  Minn.  260,  66  N.  W.  975,  arguendo. 

Disapproved  in  dissenting  opinion  in  Eason  v.  Miller,  15  S.  C.  208, 
majority  vacating  judgment  for  property  where  verdict  in  claim  and 
delivery  was,  ''We  find  for  plaintiff  patterns  the  value  of  $100." 

In  court  of  error,  every  presumption  is  in  favor  of  validity  of  judgment 
brouj^t  under  consideration. 

Approved  in  Parker  v.  People,  7  Colo.  App.  58,  42  Pac.  173,  error 
must  appear  affirmatively  before  there  can  be  reversal. 

20   WaU.  488-494,  22   I..  Ed.  896,  HEABNE    v.  KEW   ENGLAITD    IffOT. 
MABINE  INS.  CO. 

Power  to  reform  wiAtten  contracts  for  fraud  or  mistake  "belongB  to 
courts  of  equity. 

Approved  in  Moffett,  Hodgkins  &  Clark  Co.  v.  Rochester,  178  U.  S. 
384,  44  L.  Ed.  1114,  20  Sup.  Ct.  961,  holding  mistake  in  proposals  by 
bidder  for  city  contract  which  is  promptly  declared  by  agent  of  bidder 
as  soon  as  discovered,  and  before  city  has  acted  on  it,  will  not  bind 
bidder  by  reason  of  provision  in  city  charter  that  bids  shall  not  be 
withdrawn  or  canceled  until  contract  let;  Taylor  v.  Grand  Lodge 
A.  0.  U.  W.,  96  Minn.  452,  105  N.  W.  413,  where  laws  of  beneficial 
society  prohibited  admission  of  persons  over  forty-five  and  applicant 
over  such  falsely  certified  to  contrary  and  paid  dues  for  long  time  and 
lodge  knew  nothing  of  falsity  of  certificate  till  afte/  his  death,  claim 
for  benefits  was  denied;  Dearborn  v.  Niagara  Fire  Ins.  Co.,  17  N.  M. 
231,  125  Pac.  608,  reforming  fire  insurance  policy  to  correct  mistake 
in  name  of  insured ;  Sykes  v.  Life  Ins.  Co.,  148  N.  C.  22,  61  S.  E.  613, 
reforming  holding  of  life  insurance  'where  there  had  been  misrepre- 
sentation by  agent  of  insurer;  Ivinson  v.  Hutton,  98  U.  S.  82,  25  L.  Ed. 
67,  and  Messinger  v.  New  England  Ins.  Co.,  59  Fed.  530,  holding  this 
power  cannot  be  exercised  by  common-law  courts;  Dean  v.  Equitable 
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Ing.  Co.,  4  Cliff.  580,  Fed.  Cas.  3705,  but  party  alleging  mistake  must 
show  exactly  in  what  error  consists;  Brugger  v.  State  Invest.  Ins.  Co., 
5  Sawy.  310,  Fed.  Cas.  2051,  where  mutual  mistake  in  policy  of  insur- 
ance was  corrected  after  'loss  occurred ;  Denver  Brick  etc.  Co.  v.  Mc- 
Allister, 6  Colo.  264,  holding  a  bill  by  assignee  for  reformation  of  trust 
deed,  containing  all^ations  which  would  be  good  if  made  by  assignor, 
is  not  demurrable  on  ground  of  assignment;  Snell  v.  Atlantic  etc.  Ins. 
Co.,  98  U.  8.  89,  25  L.  Ed.  54,  holding  mistake  or  fraud  in  execution 
of  written  instrument  may  be  shown  by  parol  proof;  dissenting  opinion 
in  Bishop  v.  Clay  Fire  etc.  Ins.  Co.,  49  Conn.  177,  majority  holding 
evidence  of  mistake  was  not  sufficiently  clear  to  warrant  reformation 
sought;  Shenandoah  Valley  Ry.  Co.  v.  Dunlap,  86  Va.  352,  10  S.  £. 
240,  arguendo. 

Refonnation  of  contracts.    Note,  65  Am.  St.  Rep.  481,  517. 

Where  mistake  Is  alleged  in  execution  of  an  instmment  party  alleging 
same  must  show  clearly  in  what  it  consists,  and  the  correction  that  rtiould 
be  made. 

Approved  in  Arkansas  Mut.  Fire  Ins.  Co.  v.  Witham,  82  Ark.  235, 
101  S.  W.  724,  evidence  held  insufficient  to  show  that  insurance  against 
tornadoes  was  erroneously  included  in  fire  insurance  policy;  Griswold 
y.  Hazard,  26  Fed.  138,  holding  like  mile  applies  where  fraud  is  alleged 
in  the  execution  of  a  bond;  Cox  v.  Woods,  67  Cal.  318,  7  Pac.  722,  and 
Hochstein  v.  ^c^h&^ser,  123  Cal.  685,  56  Pac.  549,  where  court  refused 
to  reform  instrument,  the  evidence  of  mistake  not  being  free  from  doubt ; 
Bishop  y.  Clay  Fire  Ins.  Co.,  49  Conn.  171,  holding  power  to  reform  a 
written  contract  is  one  in  the  exercise  of  which  there  should  be  great 
caution;  Donaldson  v.  Levine,  93  Va.  476,  25  S.  E.  542,  and  St.  Clara 
Female  Academy  v.  Milwaukee  Mechanics'  Ins.  Co.,  93  Wis.  67,  66 
N.  W.  1143,  reaffirming  the  rule;  Kleis  v.  Niagara  Ins.  Co.,  117  Mich. 
475,  76  N.  W.  157,  arguendo. 

To  entitle  a  court  to  reform  a  contract  on  ground  of  mistake,  it  must 
i^pear  that  mistake  was  mntuaL 

Approved  in  Grieb  v.  Equitable  Life  Assur.  Society,  189  Fed.  501, 
but  holding  that  there  was  adequate  remedy  at  law  on  ground  that 
insurer  was  bound  by  representations  of  its  agent;  Snelling  &  Potter 
V.  Merritt,  85  Conn.  101,  81  Atl.  1046,  refusing  to  reform  attachment 
bond  where  one  party  was  mistaken  as  to  its  legal  effect;  Thompson 
V.  E.  I.  Dupont  Co.,  100  Minn.  371,  111  N.  W.  304,  refusing  to  cancel 
deed  because  grantor  was  mistaken  as  to  nature  of  title;  Crouch  v. 
Thompson,  254  Mo.  487,  162  S.  W.  152,  held  that  there  was  no  mistake 
in  contract  for  purchase  of  realty;  First  Nat.  Bank  v.  Hartford  Fire 
Ins.  Co.,  17  N.  M.  341,  127  Pac.  1116,  reforming  fire  insurance  policy 
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90  as  to  insert  standard  subrogation  mortgage  clause;  Salomon  v.  North 
British  etc.  Ins.  Co.,  216  N.  Y.  217,  109  N.  E.  121,  refusing  to  reform 
insurance  policy  where,  owing  to  mistaken  direction  of  broker,  policy 
did  not  correctly  describe  interest  insured;  Forester  ▼.  Van  Auken,  12 
N.  D.  182,  96  N.  W.  303,  holding  evidence  insufficient  to  show  deed 
intended  as  mortgage ;  Owen  v.  City  of  Tulsa,  27  Okl.  274,  111  Pac.  324, 
refusing  to  insert  restriction  upon  alienation  in  deed  of  land  to  city 
on  ground  that  grantor  mistakenly  believed  that  it  was  not  legally  neces- 
sary; Hope  V.  Bourland,  21  Okl.  871,  98  Pac.  683,  decree  reforming 
deed  held  erroneous  because  mistake  was  not  mutual;  Murray  v.  San- 
derson, 62  Wash.  481,  114  Pac.  426,  canceling  option  to  pu^rchase  real 
estate  owing  to  mistake  of  one  party  as  to  its  duration;  dissenting 
opinion  in  Crosby  v.  Andrews,  61  Fla.  680,  Ann.  Oaa.  1913A,  420»  66 
South.  66,  majority  canceling  deed  where  grantors  carelessly  included 
lands  which  grantee  should  reasonably  have  known  they  had  no  right 
to  convey;  Moffett  etc.  Co.  v.  Rochester,  91  Fed.  32,  33  C.  C.  A.  319, 
holding  equity  has  no  power  to  reform  a  contract  solely  on  ground  of 
mistake  by  one  party;  Durham  v.  Fire  &  Marine  Ins.  Co.,  10  Sawy. 
529,  22  Fed.  470,  where  each  party  labored  under  a  misapprehension  as 
to  the  purpose  or  intent  of  the  other,  their  minds  do  not  meet,  and  there 
is  no  contract  to  reform;  Houser  v.  Austin,  2  Idaho,  198,  10  Pac.  43; 
dissenting  opinion  in  Griswold  v.  Hazard,  141  U.  S.  293,  36  L.  Ed.  692, 
11  Sup.  Ct.  1000,  arguendo. 

Modified  in  Benson  v.  Markoe,  37  Minn.  37,  6  Am.  St.  Rep.  822,  33 
N.  W.  42,  holding  relief  may  be  granted  in  case  of  mistake  by  one  party 
only  when  parties  may  be  placed  in  their  former  position. 

Distinguished  in  Dorr  v.  Middleburg,  66  W.  Va.  787,  28  L.  B.  A. 
(N.  8.)  987,  66  S.  E.  100,  equity  will  not  set  aside  executed  contract 
for  sale  of  lots,  at  suit  of  vendor,  simply  because  there  has  been  failure 
of  title  as  to  one  lot. 

Sufficiency  of  evidence  to  warrant  reformation  of  instrument  on 
ground  of  mutual  mistake.    Note,  19  Ann.  Oas.  858. 

Relief  ^m  mistake  of  law  as  to  effect  of  instrument.    Note,  88 
L.  R.  A.  (N.  8.)  888. 

Usage  is  admissible  to  eziAain  an  amislgulty,  bnt  never  to  contradict 
what  is  plain  in  a  written  instrument. 

Approved  in  Canton  Ins.  Office  v.  Independent  Transp.  Co.,  217  Fed. 
218,  L.  B.  A.  19150,  408,  133  C.  C.  A.  207,  refusing  to  consider  evidence 
of  usage  to  show  that  policy  on  vessel  engaged  in  navigation  covered 
vessel  while  it  was  laid  up;  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812, 
72  C.  C.  A.  213,  construing  oil  lease  with  reference  to  conditions  of 
forfeiture;  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  182,  67 
C.  C.  A.  74,  admitting  evidence  of  custom  to  show  that  contract  for 
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deHvery  of  distillery  slop  at  distiller's  feeding  lot  contemplated  lot  to 
be  supplied  with  suitable  p^is,  Ijroughs  and  pipes;  McCarthy  v.  Mc- 
Arthur,  69  Ark.  318^  319,  63  S.  W.  57,  58,  admitting  parol  evidence  to 
show  existence  of  ouatom  at  time  of  making  contract  to  clear  right  of 
way,  of  paying  for  clearing  through  open  fields  proportion  of  contract 
price  which  such  work  bore  to  work  done  in  clearing  through  forest; 
Northwestern  Fire  etc.  Ins.  Co.  v.  Connecticut  Fire  Ins.  Co.,  105  Minn. 
490,  117  N.  W.  827,  refusing  to  modify  written  contract  by  evidence  of 
custom  among  insurance  companies  to  obligate  insurance  company  from 
date  of  issuance  of  binder. 

Distinguished  in  Moore  v.  United  States,  196  U.  S.  166,  49  L.  Ed.  433, 
25  Sup.  Ct.  202,  custom  at  San  Francisco  between  shippers  and  ship 
owners  requiring  consignee  to  designate  berth  for  discharge  of  cargo 
does  not  prevail  over  terms  of  contract  to  deliver  coal  at  wharf  in 
Honolulu,  where  different  custom  prevails;  Connecticut  Fire  Ins.  Co.  v. 
Buchanan,  141  Fed.  889,  890,  4  L.  E.  A.  (N.  8.)  758,  73  C.  C.  A.  Ill, 
refusing  pSirol  evidence  to  show  that  parties  to  insurance  policy  intended 
to  cover  building  while  used  for  purpose  other  than  that  specified  in 
policy. 

Contract  of  insurance  on  a  vessel  "from  Liverpool  to  port  in  Cuba» 
and  thence  to  port  of  anchorage  in  Europe,"  does  not  cover  an  independent 
voyage  from  port  of  unloading  to  port  of  reloading  in  Oaba. 

Approved  in  Union  Selling  Co.  v.  Jones,  128  Fed.  676,  63  C.  C.  A.  224, 
holding  where  contract  for  sale  of  binder  twine  contained  ''quality 
guaranteed,"  parol  evidence  is  inadmissible  to  show  that  such  warranty 
by  reason  of  prior  negotiations  between  parties  was  intended  to  include 
certain  representations  as  to  quality;  Brasfield  v.  Burnwell  Coal  Co., 
180  Ala.  196,  60  South.  386,  mining  lease  held  not  to  imply  right  to  use 
openings  on  demised  lands  to  mine  adjacent  property;  Thos.  Beck  & 
Sons  V.  Economy  Coal  Co.,  149  Iowa,  30,  127  N.  W.  1111,  lease  of  coal 
land  held  not  to  include  right  to  use  entries  under  land  to  mine  6oal 
from  other  land;  McCall  v.  Sun  Mut.  Ins.  Co.,  66  N.  Y.  514,  where  con- 
struing a  similar  policy. 

Vitiation  of  policy  by  deviation.    Note,  9  £.  E.  0.  363. 

Whether  marine  policy  covers  loss  of  goods  stowed  on  deck  and 
jettisoned.    Note,  86  Am,  Dec.  501. 

Right  to  return  of  premium  where  contract  is  avoided  at  instance 
of  insurer.    Note,  14  E.  R.  0.  583. 

20    WaU.  494-497,  22    K  Ed.  398,    EQIHTABLB    ftAFETT    TNS.    00.  ▼. 


In.  construing  amlsignoiu  contract,  courts  may  consider  correqKmdenee 
and  agreement  between  parties  which  took  place  liefore  contract  was  en- 
tered into,  but  related  thereto. 
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Approved  in  dissenting  opinion  in  MeMaster  v.  New  York  etc.  Ins. 
Co.,  99  Fed.  882,  40  C.  C.  A.  119,  majority  holding  parol  statements 
made  by  agent  prior  to  or  contemporaneous  with  delivery  of  life  ins^ir- 
ance  policy  to  insured  as  to  contents  or  legal  effect  of  policy  cannot  con- 
trol plain  provisions  of  written  policy;  Harvey  v.  United  States,  105 
U.  S.  688,  26  L.  Ed.  1212,  holding  the  advertisements  relating  to,  and 
written  bids  for,  doing  government  work,  may  be  considered  in  con- 
struing contract  relating  thereto;  Snell  v.  Atlantic  etc.  Ins.  Co.,  98 
U.  S.  89,  26  L.  Ed.  64,  a  party  may  show  by  parol  proof  that  there  was 
mistake  or  fraud  in  execution  of  an  instrument. 

Assured  had  right  to  assume  that  policy  would  accurately  conform  to 
agreement. 

Approved  in  Ackerlind  v.  United  States,  240  U.  S.  535,  60  L.  Ed.  786, 
36  Sup.  Ct.  439,  reforming  contract  with  government  by  striking  out 
clause  embodied  through  clerical  inadvertence;  Dearborn  v.  Niagara 
Fire  Ins.  Co.,  17  N.  M.  231, 125  Pac.  608,  reforming  fire  insurance  policy 
to  correct  mistake  in  name  of  insured;  Sumqiers  v.  Alexander,  30  Okl. 
206,  38  L.  B.  A.  (N.  S.)  787,  120  Pac.  604,  granting  relief  where  agent 
of  insurance  company  procured  issuance  of  life  policy  differing  from 
that  requested. 

For  what  mistakes  written  instruments  may  be  canceled  or  cor- 
rected in  equity.     Note,  117  Am.  St.  Rep.  234. 

Retention  of  policy  as  waiver  of  mistake  or  fraud  of  insurer  or 
agent.    Note,  67  L.  E.  A.  723. 

Relief  from  mistake  of  law  as  to  effect  of  instroment.    Note,  28 
L.  E.  A.  (N.  S.)  833,  889,  894. 

Miscellaneous.  Cited  in  Franklin  Ins.  Co.  v.  Humphrey,  65  Ind.  657, 
82  Am.  Rep.  84,  and  dissenting  opinion  in  Moore  v.  New  Orleans,  32  La. 
Ann.  762. 

20  Wall.  498-^07,  22  L.  Ed.  410,  BtTBBEE-TIP  PENCII.  00.  V.  HOWARD. 

A  device,  however  useful,  if  not  new,  is  not  patentable;  so  held  of  a 
device  for  fastening  rubher  erasers  on  lead  pencils. 

Approved  in  Toledo  Computing  Scale  Co.  v.  Moneyweight  Scale  Co., 
178  Fed.  563,  upholding  patent  for  improvement  in  computing  scale; 
Kuhn  V.  Lock-Stub  Check  Co.,  165  Fed.  446,  91  C.  C.  A.  389,  holding 
void  patent  for  printing  die  having  handle  with  flanges  to  hold  rubber 
block;  Marshall  v.  Pettingell- Andrews  Co.,  153  Fed.  582,  holding  void 
patent  for  insulating  lining  consisting  of  paper  tube  instead  of  vulcan- 
ized fiber;  L.  E.  Waterman  Co.  v.  Lockwood,  125  Fed.  498,  60  C.  C.  A. 
333,  holding  Waterman  patent  No.  604,690,  claims  8,  9,  17-26,  for  foun- 
tain-pen, is  void  for  lack  of  invention;  National  Hollow  etc.  Co.  v. 


537  ATCHISON  v.  PETERSON.  20  Wall  507-516 

Interchangeable  Brake-Beam  Co.,  106  Fed.  708,  45  C.  C.  A.  544,  uphold- 
ing Hein  patent  No.  361,009,  for  metallic  brake-beam;  Packing  Co. 
Cases,  105  U.  S.  572,  26  L.  Ed.  1174,  holding  the  result  of  skill  to  be 
the  subject  of  a  patent  must  be  the  product  of  some  exercise  of  the 
inventive  faculties;  Phillips  v.  Detroit,  111  U.  S.  608,  28  L.  Ed.  534, 
4  Sup.  Ct.  583,  where  a  claim  for  a  particular  kind  of  pavement  was 
held  nonpatentable ;  Reckendorfer  v.  Faber,  92  U.  S.  353,  357,  23  L.  Ed. 
722,  724,  where  combination  consisting  of  api^ication  of  piece  of  rub- 
ber to  one  end  of  same  piece  of  wood  which  makes  a  lead  pencil  was 
held  not  patentable ;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  8.  201,  38  L.  Ed. 
129,  14  Sup.  Ct.  316,  Alcott  v.  Young,  16  Blatchf.  138,  Fed.  Cas.  149, 
and  Root  v.  Sontag,  47  Fed.  313,  all  arguendo. 

Distinguished  in  Thomson-Houston  El.  Co.  v.  Ohio  Brass  Co.,  129  Fed. 
379,  upholdii^  Van  Deopoele  patent  No.  394y039»  tor  insulated  tum- 
buekle  for  use  on  trolley-cars. 

An  idea  of  Itself  is  not  patentable. 
Approved  in  Dey  Time-Register  Co.  v.  W.  H.  Bundy  Recording  Co., 
169  Fed.  820,  patent  for  time-recorder  which  indicates  '' irregular"  time 
by  different  color  held  not  infringed  by  device  indicating  such  time  by 
separate  character. 

20  WaU.  507-^18,  22  I.'.  Ed.  414,  ATCHISON  v.  (PETEBSON. 

At  common  law,  every  riparian  proprietor  hM  a  right  to  the  water 
which  flows  in  the  adjacent  stream  as  It  was  wont  to  nm  without  diminution 
or  alteration. 

Approved  in  Brown  v.  Chicago  B.  &  Q.  R.  Co.,  195  Fed.  1010,  and 
Carpenter  v.  Gold,  88  Va.  553,  14  S.  E.  329,  both  following  rule. 

As  respects  use  of  water  for  mining  purposes  on  mineral  lands  of  public 
domain  on  Paelfic  coast,  doctrines  of  common  law  as  to  rights  of  riparian 
owners  are  inapplicable,  or  applicable  only  to  a  very  limited  extent,  and 
ilrst  approprlator  Is  held  to  have  better  right  than  others  to  use  sudi  waters. 

Approved  in  Van  Dyke  v.  Midnight  Sun  Min.  &  Ditch  Co.,  177  Fed. 
88,  100  C.  C.  A.  503,  common-law  doctrine  of  riparian  rights  held  not 
to  apply  to  Seward  .Peninsula,  in  Alaska ;  Morris  v.  Bean,  146  Fed.  426, 
failure  to  record  claim  for  water  does  not  preclude  taking  of  water  for 
beneficial  uses  by  methods  other  than  in  statutes  prescribed;  Mohl  v. 
Lamar  Canal  Co.,  128  Fed.  779,  holding  Rev.  Stats.,  §  2339,  providing 
that  whenever  by  priority  of  possession  water  rights  have  accrued  and 
same  are  recognized  by  local  customs  possessors*  shall  be  protected  in 
such  rights  does  not  create  rights;  McFarland  v.  Alaska  Perseverance 
Min.  Co.,  3  Alaska,  331,  332,  335,  persons  locating  placer  claim  held  to 
have  acquired  no  riparian   rights   in.  stream   running  through  same; 
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Revenue  Min.  Co.  v.  Balderston,  2  Alaska,  368,  denying  unreasonable 
monopoly  of  waters  on  pnbUo  lands  where  one  undertakes  to  unfairly 
deprive  another  from  using  them ;  Dyke  v.  Caldwell,  2  Ariz.  397, 18  Pac 
278,  holding  building  of  house  on  land  worthless  without  water  is  evi- 
dence of  intent  to  appropriate;  Clough  v.  Wing,  2  Ariz.  377,  381^  382, 
17  Pac.  464,  456,  457,  holding  appropriator  of  water  for  irrigation  is 
entitled  to  so  much  water  only  as  is  necessary  to  irrigate  his  land,  and 
is  bound  to  make  a  reasonable  use  of  it;  SMiemberger  v.  Seaton  Mountain 
Electric  Light  etc.  Co.,  45  Colo.  403,  102  Pac.  169,  doctrine  of  riparian 
rights  does  not  obtain  in  Colorado;  Boise  Irr.  etc.  Co.  v.  Stewart,  10 
Idaho,  60,  77  Pac.  28,  upholding  and  construing  Sess.  Laws  1903,  p.  223, 
regulating  appropriation  and  diversion  of  public  waters;  Clark  v.  Alia- 
man,  71  Kan.  213,  240,  80  Pac.  574,  583,  determining  rights  of  appro- 
priators  for  irrigation  as  against  riparian  owners;  Crawford  Co.  v. 
Hathaway,  67  Neb.  360,  108  Am.  St.  Bep.  676,  93  N.  W.  793,  irrigation 
acts  of  1889  and  1895  did  not  abolish  vested  rights  of  riparian  owners; 
Hagerman  Irr.  Co.  v.  McMurry,  16  N.  M.  181,  113  Pac.  825,  doctrine 
of  riparian  rights  does  not  obtain  in  New  Mexico;  Carson  v.  Hayes,  39 
Or.  104,  65  Pac.  816,  holding  where  subsequent  appropriator  of  water 
rights  for  mining  impounds  water  of  stream  and  sends  it  down  at  irreg- 
ular intervals  at  increased  or  retarded  flow  to  prior  appropriator  who  is 
using  it  for  mining  purposes,  so  as  to  impair  its  use  to  him,  causing 
more  than  teihporary  injury,  such  use  may  be  enjoined;  Driskill  v. 
Rebbe,  22  S.  D.  262,  117  N.  W.  138,  upholding  appropriation  of  water 
for  irrigation  as  against  upper  riparian  proprietor;  Lone  Tree  Ditch  Co. 
V.  Cyc.  Ditch  Co.,  15  S.  D.  526,  91  N.  W.  364,  holding,  under  Comp.  Laws, 
§  2771,  riparian  owner  may  use  reasonable  quantity  of  water  flowing 
over  or  along  his  lands  for  irrigation  purposes;  Huber  v.  Merkel,  117 
Wis.  365,  94  N.  W.  367,  holding  void  Laws  1901,  p.  502,  c.  354,  relating 
to  waste  of  artesian  water  where  there  are  two  or  more  artesian  wells 
in  any  vicinity;  Willey  v.  Decker,  11  Wyo.  520,  100  Am.  St.  Bep.  989, 
73  Pac.  216,  owner  of  land  in  Montana  may  by  prior  appropriation  ac- 
quire right  to  use  of  water  of  stream  rising  in  that  State  and  flowing 
into  Wyoming,  by  joining  with  land  owners  in  Wyoming  in  construc- 
tion of  ditch  to  divert  waters  at  point  in  latter  State  for  irrigation  of 
lands  in  both  States;  Basey  v.  Gallagher,  20  Wall.  681,  22  L.  Ed.  454, 
Lehi  Irr.  Co.  v.  Moyle,  4  Utah,  340,  9  Pac.  876,  and  Drake  v.  Earhart, 
2  Idaho,  722,  23  Pac.  543,  holding  like  rule  applies  as  to  water  appro- 
priated on  the  public  lands  for  irrigation  purposes;  Broder  v.  Natoma 
Water  etc.  Co.,  101  U.  S.  276,  25  L.  Ed.  791,  holding  mining  company 
which  constructed  a  canal  over  public  land  in  California  in  1853,  ac- 
quired a  right  of  way  which  is  not  affected  by  the  subsequent  grant  of 
such  lands  to  others;  for  similar  holding,  see  Geddis  v.  Parrish,  1  Wash. 
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591,  21  Pae.  315;  Boyle  v.  San  Diego  Land  Co.,  46  Fed.  711,  holding  title 
to  water  in  non-navigable  stream  may  be  acquired  by  express  grant  of 
owners  of  land  over  wbioh  such  stream  runs;  Krall  v.  United  States, 
79  Fed.  243,  24  C.  C.  A.  543,  holding  nonriparian  proprietors  may  by 
appropriation  acquire  title  to  waters  in  non-navigable  streams  flowing 
through  public  lands ;  Malad  Valley  Irr.  Co.  v.  Campbell,  2  Idaho,  381, 
18  Pac.  53,  where  it  was  held  the  appropriation  of  the  waters  of  a 
stream  gives  right  to  tributaries  and  all  direct  and  immediate  sources 
of  supply;  Barnes  v.  Sabron,  10  Nev.  230,  232,  Reno  Smelting  Works 
V.  Stevenson,  20  Nev.  274,  280,  19  Am.  St.  Rep.  366,  371,  4  L.  R.  A.  62, 
64,  21  Pac.  318,  321,  Speake  v.  Hamilton,  21  Or.  7,  26  Pac.  856,  and 
Isaacs  V.  Barber,  10  Wash.  130,  45  Am.  St.  Rep.  776,  30  L.  R.  A.  674,^ 
675,  38  Pac.  873,  and  Carson  v.  Gentner,  33  Or.  517,  43  L.  R.  A.  132, 
52  Pac.  507,  reaffirming  rule;  United  States  v.  Krall,  174  U.  S.  388,  43 
L.  Ed.  1018,  19  Sup.  Ct.  713,  but  without  special  application;  also  in 
Hewitt  V.  Story,  64  Fed.  515,  30  L.  R.  A.  270, 12  C.  C.  A.  250,  and  Union 
Mill  etc.  Co.  V.  Dangberg,  81  Fed.  96,  where  authorities  relating  to  law 
of  water  rights  throughout  States  and  territories  of  Pacific  coast  are 
collected;  dissenting  opinion  in  Spring  Valley  Water  Co.  v.  Schottler, 
110  U.  S.  373,  28  L.  Ed.  183,  4  Sup.  Ct.  62,  dissenting  opinion  in  Krall 
V.  United  States,  79  Fed.  244,  24  C.  C.  A  543,  and  dissenting  opinion  in 
Lux  V.  Haggin,  69  Cal.  444,  445,  448,  all  arguendo. 

Distinguished  in  Meng  v.  Coffee,  67  Neb.  509,  510,  108  Am.  St.  Rep. 
704,  705,  93  N.  W.  716,  denying  right  to  riparian  owners  to  divert  waters 
of  stream  for  irrigation  purposes  to  detriment  of  other  riparian  owners ; 
Sturr  V.  Beck,  133  U.  S.  551,  33  L.  Ed.  766, 10  Sup.  Ct.  354,  and  Benton 
V.  Johncox,  17  Wash.  285,  287,  61  Am.  St.  Rep.  918,  920,  39  L.  R.  A.  110, 
111,  49  Pac.  497,  498,  where  homestead  entry  was  filed  before  any  claim 
to  divert  water  was  asserted ;  Druley  v.  Adam,  102  111.  202,  holding  rule 
not  applicable  in  Illinois,  where  rules  of  the  common  law  are  observed; 
Concord  Co.  v.  Robertson,  66  N;  H.  6,  18  L.  R.  A.  683,  25  Atl.  720,  where 
it  was  held  the  common-law  rule  will  be  observed  in  New  Hampshire. 

Rights  acquired  by  prior  appropriation  of  water  of  stream.    Note, 
43  Am.  Dec.  279,  281,  282. 

Right  to  mine.    Note,  63  Am.  Dec.  93,  98,  116. 

Right  of >  prior  appropriation  of  water.    Note,  30  L.  R.  A.  669,  673. 

Riparian  owner's  right  to  use  of  stream.    Note,  10  £.  R.  0.  218. 

Common-law  riparian  rights  of  United  States  in  non-navigable  streams 

flowing  througb  public  lands  were  surrendered  by  act  of  Congress  in  1866. 

Approved  in  Boise  City  v.  Boise  City  Canal  Co.,  19  Idaho,  725,  115 

Pac.  507,  where  canal  was  being  operated  through  town  site  prior  to 

issuance  of  patent  therefor,  city  could  not  compel  owner  of  canal  to 
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bridge  same;  Parkersville  Drainage  Diat.  v.  Wattier,  48  Or.  339,  86  Pac. 
777,  draining  of  stream  so  as  to  overflow  lands  held  to  be  appn^riation 
within  act  of  1866;  United  States  v.  Rio  Grande  G<^.,  9  N.  M.  304,  51 
Pac.  678,  arguendo. 

Distinguished  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  660, 
126  C.  C.  A.  376,  act  of  1866  is  modified  by  act  of  1896  so  far  as  rights 
of  way  for  electric  power  companies  are  concerned;  United  States  v. 
Conrad  Inv.  Co.,  156  Fed.  127,  creation  of  Indian  reservation  operates 
to  reserve  so  much  of  waters  of  streams  therein  as  may  be  necessary 
for  use  on  reservation;  Hulbert  v.  California  etc.  Cement  Co.,  161  Cal. 
252,  38  L.  B.  A.  (N.  S.)  436,  118  Pac.  933,  refusing  to  stay,  pending 
appeal,  injunction  forbidding  defendant,  accused  of  throwing  clouds  of 
cement  dnst  over  complainants'  lands,  from  making  more  than  stated 
amount  of  cement  per  annum. 

Appropriation  does  not  confer  such  an  absolute  right  to  the  body  of 
water  diverted  that  owner  can  allow  it  to  nm  to  waste  and  prevent  others 
from  using  it. 

Approved  in  Imperial  Water  Co.  No.  5  v.  Holabird,  197  Fed.  11,  116 
C.  C.  A.  526,  irrigation  company  does  not,  by  appropriating  water  for 
use  on  lands  then  unoccupied,  acquire  right  to  charge  subasquent  set- 
tlers for  naked  water  right;  San  Joaquin  &  Elings. River  Canal  &  Irr. 
Co.  V.  Stanislaus  County,  191  Fed.  896,  irrigation  company  has  no  prop- 
erty in  water  aside  from  its  franchise  to  distribute  and  collect  compen- 
sation therefor;  Revenue  Min.  Co.  v.  Balderston,  2  Alaska,  369,  denying 
unreasonable  monopoly  of  waters  on  pnbUc  lands  where  one  unreason- 
ably seeks  to  unfairly  prevent  another  from  using  them ;  Davis  v.  Cham- 
berlain, 51  Or.  314,  98  Pac.  157,  right  of  appropriation  held  limited  to 
certain  months;  Williams  v.  Altnow,  51  Or.  302^  97  Pac.  539,  appropri- 
ator  for  irrigation  of  land  on  one  side  of  stream  cannot  irrigate  land 
on  other  side  as  against  subsequent  appropriators ;  Stenger  v.  Tharp,  17 
S.  D.  22,  94  N.  W.  404,  determining  amount  of  water  which  one  riparian 
owner,  as  against  another  such  owner,  may  appropriate  for  irrigation; 
Alder  Min.  Co.  v.  Hayes,  6  Mont.  38,  9  Pac.  585,  holding  when  water 
appropriated  for  use  on  a  mining  claim  has  served  its  purpose  on  such 
claim  it  must  Ke  discharged  for  use  of  owners  of  claims  below;  dissent- 
ing opinion  in  Senior  v.  Anderson,  130  Cal.  302,  62  Pac.  568,  majority 
holding  riparian  owner  settling  on  public  lands  cannot  divert  waters 
flowing  through  land,  and  without  devoting  water  within  reasonable 
time  to  beneficial  use,  hold  it  as  against  an  appropriation  by  a  lower 
riparian  owner,  afterward  lawfully  made  and  perfected. 

Distinguished  in  United  States  v.  Bennett,  207  Fed.  529,  L.  R.  A. 
1916B,  1010, 125  C.  C.  A.  186,  appropriator  cannot  be  required  to  change 
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systeti  of  Inisliandry  or  devote  land  to  other  purposes,  so  as  to  use  less 
water. 

Waters — Waste  by  prior  appropriator.    Note,  L.  R.  A.  1916B,  1016. 

WbaA  dimlnntion  of  qoaatity,  or  deterioration  in  quality,  will  consti- 
tute an  invasion  of  riglits  of  first  appropriator  of  water  depends  on  circum- 
stances of  each  case,  as  respects  uses  to  wMch  the  water  is  applied. 

Approved  in  Arizona  Copper^Co.  v.  Gillespie,  230  U.  S.  57,  57  L.  Ed. 
1389,  33  Sup.  Ct.  1004,  right  to  use  water  for  mining  does  not  give  right 
to  send  tailings  down  stream  to  destruction  of  rights  of  prior  user  for 
irrigation ;  Provolt  v.  Bailey,  62  Or.  64,  121  Pac.  963,  person  operating 
placer  mine  has  no  right  to  dump  mining  debris  into  stream;  Mann  v. 
Parker,  48  Or.  324,  86  Pac.  599,  amount  of  water  taken  from  stream 
held  not  injurious  to  rights  of  prior  appropriator;  Natches  etc.  Ditch 
Co.  V.  Weikel,  87  Wash.  228,  151  Pac.  496,  refusing  to  enjoin  upper 
riparian  proprietors  from  allowing  waste  water  from  irrigation  to  escape 
into  stream ;  Hewitt  v.  Story,  64  Fed.  520,  80  L.  R.  A.  272,  12  C.  C.  A. 
250,  holding  the  burden  is  on  prior  appropriator  to  show  that  he  has 
been  injured  by  the  appropriation  of  subsequent  appropriators ;  Senior 
V.  Anderson,  115  Cal.  503,  47  Pac.  456,  Nevada  Ditch  Co.  v.  Bennett, 
30  Or.  91,  60  Am.  St.  Rep.  787,  45  Pac.  480,  and  Simmons  v.  Winters, 
.21  Or.  42,  28  Am.  St.  Bep.  781,  27  Pac.  9,  all  holding  quantity  of  water 
an  appropriator  is  entitled  to  is  limited  by  amount  actually  used;  New 
Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  365,  40  Pac.  991,  holding 
appropriator  may  abandon  right  to  portion  originally  appropriated; 
Fitzpatrick  v.  Montgomery,  20  Mont.  186^  68  Am.  St.  Bep.  624,  50  Pao. 
417,  arguendo. 

Pollution  of  stream  by  mining.    Note,  24  L.  B.  A.  67. 

Right  to  store  appropriated  water.    Note,  46  L.  B.  A.  323. 

Change  of  use  of  channel  of  water  appropriated.    Note,  SO  L.  B.  A. 
889. 

Whether,  upon  a  bill  by  a  prior  appropriator  of  water,  asserting  that 
his  rights  have  been  invaded,  equity  will  interfere  to  restrain  acts  com- 
plained of,  depends  upon  particular  circumstances  of  each  case. 

Approved  in  Arizona  Copper  Co.  v.  Gillespie,  230  U.  S.  56,  57  L.  Ed. 
1388,  33  Sup.  Ct.  1004,  injunction  granted  to  prevent  pollution  of  stream ; 
Bliss  V.  Anaconda  Copper  Min.  Co.,  167  Fed.  366,  refusing  to  enjoin 
operation  of  smelter,  in  view  of  great  loss  that  would  result  from  its 
discontinuance;  Lux  v.  Haggin,  69  Cal.  275,  10  Pac.  681,  where  it  was 
held  a  riparian  proprietor  is  entitled  to  an  injunction  to  restrain  the 
threatened  unlawful  diversion  of  waters,  without  first  establishing  his 
right  at  law  by  recovering  a  judgment  in  damages;  Derry  v.  Boss*  5 
Colo.  298,  holding  injunction  will  be  granted  in  such  eases  whenever  the 
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character  and  extent  of  wrongful  acts  committed  tenders  the  injuiy 
irremediable,  or  where  action  at  law,  by  reason  of  insolvency  of  defend- - 
ant,  would  not  afford  an  adequate  remedy;  Fabian  v.  Collins^  3  Mont, 
226,  where  it  was  held  complaint  stated  a  cause  of  action  entitling  equi- 
table relief;  McCauley  v.  McKeig,  8  Mont.  394,  21  Pac.  23,  where  it  was 
held  bill  did  not  state  facts  entitling  complainant  to  equitable  relief; 
Lane  v.  Smythe,  46  N.  J.  Eq.  456,  19  Atl.  204,  want  of  pecuniary  re- 
sponsibility on  part  of  defendant  is  proper  to  be  considered  in  such 
cases. 

The  government,  by  its  silent  acquiescence,  assented  to  the  general 
occnpatlon  of  the  public  lands  for  mining. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  476,  59  L.  Ed. 
682,  35  Sup.  Ct.  309,  upholding  presidential  order  of  1909  withdrawing 
oil  lands,  on  ground  of  long-continued  practice. 

20  WaU.  517-^20,  22  L.  Ed.  421,  T7NITED  STATES  ▼.  OILL. 

Where  bay  was  received  Into  custody  of  army  in  frontier  parts  of 
country,  and  was  afterward  used  or  destroyed  by  army,  government  held 
liable  for  price  at  time  of  appropriation. 

Approved  in  Davis  v.  United  States,  120  Fed.  192,  holding  government 
liable  for  medical  services  rendered  corporal  while  on  recruiting  service, 
and  sent  to  private  hospital  by  his  captain;  United  States  v.  Foreman, 
5  Okl.  253,  48  Pac.  97,  one  suing  in  territorial  court  for  recovery  of 
money  paid  for  land  on  which  entry  erroneously  allowed  afterward  can- 
celed need  not  show  surrender  of  duplicate  receipt  and  execution  of 
disclaimer  as  provided  in  act  of  June  16, 1880. 

20  Wall.  520-527,  22  L.  Ed.  376,  POLLABB  v.  BATLET. 

Intent  of  legislature  must  govern  in  construction  of  every  statute,  and 
to  ascertain  same,  whole  statute  must  be  examined. 

Approved  in  Ex  parte  Li  Dick,  176  Fed.  1002,  and  Ex  parte  Wong 
You,  176  Fed.  941,  both  holding  immigration  act  applicable  to  Chinese 
surreptitiously  entering  country;  Welles  v.  Graves,  41  Fed.  465,  in  con- 
struing statute  relative  to  liability  of  national  banks  to  have  franchises 
forfeited  for  offenses  of  officers;  Budd  v.  Budd,  59  Fed.  739,  in  eonstru- 
ing  city  charter. 

Where  stockholder  is  bound  for  corporation  debts  in  proportion  to  his 
stock,  he  is  liable  to  pay  a  sum  which  shall  bear  same  proportion  to  whole 
Indebtedness  that  his  stock  bears  to  whole  capital. 

Approved  in  Woodwqrth  v.  Bowles,  61  Kan.  578.  60  Pac.  334,  holding, 
under  Gen.  Stats.  1897,  c.  66,  §§  49,  50,  petition  by  one' creditor  in  behalf 
of  himself  and  others  to  enforce  stockholder's  liability  and  to  distribute 


I 


M3  .      POLLARD  v.  BAILEY.  20  WaU.  520-^27 

amounts  collected  cannot  be  maintained;  Buenz  v.  Cook,  16  Colo.  41,  24 
Pac.  680,  holding  judgment  against  one  stockholder  for  entire  indebted- 
ness is  erroneous. 

Distinguished  in  Williams  v.  Commercial  Nat.  Bank,  49  Or.  501,  11 
L.  R.  A.  (N.  8.)  857,  90  Pac.  1015,  stockholder  who  receives  assets  of 
corporation  upon  its  liquidation  may  be  required  to  refund  full  amount 
at  suit  of  creditor. 

Individual  liability  of  Btockholders  for  corporate  debts  is  a  creature 
of  statute;  it  does  not  exist  at  common  law. 

Approved  in  Harris  v.  Northern  Blue  Grass  Land  Co.,  185  Fed.  195, 
corporation  could  not  increase  stockholders'  liability  by  amending 
articles;  Brunswick  Terminal  Co.  v.  National  Bank,  99  Fed.  639,  40 
C.  C.  A.  22,  holding  Code  Ga.  1895,  §  3766,  and  not  Maryland  statute 
of  limitations,  applies  to  action  in  Maryland  against  stockholder  in 
Georgia  to  enforce  statutory  liability  created  by  charter;  United  States 
V.  Stanford,  161  U.  S.  429,  40  L.  Ed.  758,  16  Sup.  Ct.  583  (affirming,  69 
Fed.  43,  47),  holding  the  government  has  no  claim  against  stockholders 
of  Central  Pacific  Ry.  Co.  on  account  of  bonds  issued  the  company  to 
aid  in  construction  of  road ;  In  re  Bachman,  2  Fed.  Cas.  311,  courts  must 
look  to  State  in  which  corporation  was  created  to  ascertain  liability  of 
stockholders;  Morley  v.  Thayer,  3  Fed.  742,  and  Hobbs  v.  Bank,  96  Fed. 
398,  37  C.  C.  A.  513,  reaffirming  rule;  Faull  v.  Alaska  Gold  etc.  Min. 
Co.,  8  Sawy.  424,  14  Fed.  659,  Powell  v.  Oregonian  Ry.  Co.,  13  Sawy. 
537,  Knower  v.  Haines,  24  Blatchf.  489,  31  Fed.  514,  and  Nat.  Park 
Bank  v.  Peavey,  64  Fed.  915,  916,  all  aiguendo. 

Nature  of  stockholder's  liability  for  debt  of  corporation.    Note,  99 
Am.  Dec  4SS. 

Wliere  a  liability  and  a  remedy  are  created  by  tlie  same  statute,  tlie 
remedy  provided  is  exclusive  of  all  other  remedies. 

Approved  in  United  States  v.  McCord,  233  U.  S.  162,  58  L.  Ed.  897. 
34  Sup.  Ct.  550,  action  on  bond  of  public  contractor  held  prematurely 
brought  withiji  six  months;  Ohman  v.  City. of  New  York,  168  Fed.  958, 
and  Globe  Newspaper  Co.  v.  Walker,  210  U.  S.  365,  52  L.  Ed.  1100,  28 
Sup.  Ct.  726,  both  holding  that  statutory  remedies  for  infringement 
given  to  owner  of  copyrighted  map  are  exclusive ;  Middletown  Nat.  Bank 
V.  Toledo  etc.  Ry.  Co.,  197  U.  S.  405,  49  L.  Ed.  810,  25  Sup  Ct.  462, 
stockholder's  liability  in  Ohio  corporation  is  not  enforceable  outside  of 
State;  Dixon  v.  Corinne  Runkel  Stock  Co.,  214  Fed.  422,  plaintiff  in  suit 
for  infringement  of  copyright  is  not  entitled  to  attachment;  partee  v. 
St.  Louis  &  S.  F.  R.  Co.,  204  Fed.  972,  51  L.  R.  A.  (N.  S.)  721.  123 
C.  C.  A.  292,  time  fixed  for  commencement  of  action  unknown  to  com- 
mon law  is  condition  of  liability  and  not  statute  of  limitations;  Eber- 
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hart  V.  United  States,  204  Fed.  891, 123  C.  C.  A.  180,  where  statute  pro- 
vided that  suit  on  bond  of  government  contractor  should  be  commenced 
within  one  year,  Congress  could  not  revive  liability  by  extending  such 
time ;  Morgan  Engineering  Co.  v.  General  Casting  Co.,  177  Fed.  351,  101 
C.  C.  A.  323,  when  nonresident  claimant  had  filed  mechanic's  lien  in 
State  court,  he  could  not  thereafter  oust  it  of  jurisdiction  by  scire 
facias ;  Leyner  Engineering  Works  v.  Kempner,  163  Fed.  609,  law  of 
State  of  incorporation  fixes  liability  of  shareholder;  Pond  v.  "Newell, 
162  Fed.  580,  statutory  remedy  for  enforcement  of  liability  of  corpo- 
rate directors  by  action  of  the  case  held  exclusive;  Middletown  Nat. 
Bank  v.  Toledo  etc.  Ry.  Co.,  127  Fed.  87,  62  C.  C.  A.  85,  following  rule 
under  Ohio  statute ;  Lockhard  v.  Ashcr  Lumber  Co.,  123  Fed.  484,  hold- 
ing Ky.  Rev.  Stats.  1852,  c.  102,  did  not  authorize  uniting  of  two  or 
more  entries  in  one  survey ;  Williamson  v.  American  Bank,  115  Fed.  797, 
52  C.  C.  A.  1,  holding,  under  19  Stat.  63,  national  bank  stockholders' 
liability  can  be  enforced  only  by  equity  suit  in  nature  of  creditor's  suit 
brought  on  behalf  of  all  creditors  in  court  in  district  in  which  bank  is 
located ;  Boston  etc.  R.  R.  Co.  v.  Hurd,  108  Fed.  120,  125,  56  L.  R.  A. 
193,  47  C.  C.  A.  615,  construing  Mass.  Pub.  Stats.  1882,  c.  112,  §  212, 
fining  railroads  for  negligence  causing  death,  fine  to  be  recovered  by 
indictment  for  benefit  of  widow  and  children  and  next  of  kin;  United 
States  V.  American  Bonding  Co.,  42  App.  D.  C.  271,  subcontractor's  ac- 
tion upon  public  contractor's  bond  held  prematurely  brought;  Stewart 
V.  Baltimore  etc.  R.  R.  Co.,  6  App.  D.  C.  61,  62,  action  not  maintainable 
in  district  based  on  Maryland  statute  allowing  action  for  wrongful 
death;  Pfaif  v.  Gruen,  92  Mo.  App.  571,  applying  rule  to  enforcement 
of  stockholders'  liability  under  Ohio  statute;  People  v.  Metropolitan 
Sur.  Co.,  211  N.  Y.  115,  105  N.  E.  101,  claim  against  insolvent  surety 
on  bond  of  government  contractor  cannot  be  asserted  in  insolvency  pro- 
ceedings until  reduced  to  judgment ;  Harrigan  v.  Gilchrist,  121  Wis.  268, 
99  N.  W.  948,  creditor  may  sue  receiver  of  corporation  to  enforce  trust; 
Finney  v.  Guy,  106  Wis.  266,  82  N.  W.  598,  holding,  under  Minn.  Gen. 
Stats.,  §§  2501,  5905-5907,  5911,  where  suit  brought  in  Minnesota  and 
after  liabilities  of  all  bank  ^stockholders  within  jurisdiction  determined 
ancillary  suit  in  Wisconsin  against  defendant,  who  was  not  party  to 
first  action,  was  barred;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  756, 
80  L.  Ed.  829,  7  Sup.  Ct.  762,  and  May  v.  Black,  77  Wis.  105,  45  N.  W. 
950,  both  holding  where  a  statute  making  stockholders  of  a  corporation 
liable  for  corporate  debts,  provides  a  special  remedy,  the  liability  of 
stockholder  can  be  enforced  in  no  other  manner;  New  York  life  Ins. 
Co.  V.  Beard,  80  Fed.  67,  to  same  effect;  Crippen  v.  Laighton,  69  N.  H. 
540,  44  Atl.  543,  reaffirming  rule ;  Whitman  v.  National  Bank,  83  Fed.  291, 
28  C.  C.  A.  404,  and  dissenting  opinion  in  Hale  v.  Hardon,  95  Fed.  777, 
778,  37 'C.  C.  A.  240,  both  arguendo. 
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Distinguished  in  Tennessee  Coal  ete.  R.  R.  Co.  ▼.  George,  233  U.  S. 
359,  58  L.  Ed.  1000,  34  Sup.  Ct.  587,  cause  of  action  given  by  Alabama 
code  to  servant  against  master  may  be  enforced  in  Georgia,  though 
Alabama  code  provides  that  action  must  be  brought  in  that  State;  Con- 
verse V.  Mears,  162  Fed.  771,  receiver  of  domestic  corporation  may  sue 
in  foreign  jurisdiction  to  enforce  statutory  liability  of  stockholders; 
King  V.  Pomeroy,  121  Fed.  292,  295,  58  C.  C.  A.  209,  holding  remedy  of 
creditor's  suit  to  enforce  liability  of  national  bank  shareholders,  pro- 
vided by  19  Stat.  63,  is  cumulative  and  not  exclusive ;  Howarth  v.  Angle, 
162  N.  Y.  188,  56  N.  E.  493,  holding  liability  of  resident  stockholder  of 
foreign  corporation,  being  contractual  and  not  statutory,  may  be  en- 
forced in  another  State  regardless  of  whether  laws  under  which  it  was 
organized  are  in  force  in  such  State;  Stewart  v.  Baltimore  etc.  Ry.  Co., 
168  U.  S.  447,  42  L.  Ed.  538,  18  Sup.  Ct.  105,  where  a  liability  created 
by  Maryland  statute  was  enforced  under  a  remedy  afforded  by  statute 
in  District  of  Columbia;  First  Nat.  Bank  v.  Peavey,  69  Fed.  457,  where 
State  statute  does  not  create  the  right  sought  to  be  enforced,  but  only 
redeclarefl  it,  so  that  it  would  exist  in  the  absence  of  the  State  statute, 
when  its  enforcement  is  sought  in  Federal  courts,  the  form  of  the  remedy 
is  determined  by  the  principles  which  differentiate  legal  and  equitable 
jurisdiction  in  those  courts. 

General  liability  created  by  statute,  without  a  remedy,  may  be  enforced 
by  any  appropriate  common-law  action. 

Approved  in  Fleitmann  v.  Welsbach  Street  Lighting  Co.,  240  U.  S. 
29,  60  L.  Ed.  507,  36  Sup.  Ct.  234,  stockholder  may  not  maintain  suit 
in  equity-  to  recover  for  corporation  threefold  damages  under  Sherman 
anti-trust  act;  Dodge  v.  Town  of  North  Hudson,  177  Fed.  990,  action 
for  wrongful  death  brought  in  State  other  than  that  in  which  accident 
occurred  need  not  be  brought  in  name  of  person  specified  by  statute  of 
latter  State;  United  States  v.  Kaufman,  96  U.  S.  570,  24  L.  Ed.  793, 
holding  where  no  special  remedy  has  been  provided  for  the  enforcement 
of  payment  of  a  claim  against  the  government,  the  general  laws  which 
govern  the  Court  of  Claims  may  be  resorted  to  for  relief;  Morley  v. 
Thayer,  3  Fed.  749,  Hale  v.  Harden,  95  Fed.  767,  37  C.  C.  A.  240,  and 
In  re  Foley,  76  Fed.  396,  arguendo. 

Under  statnte  making  stockholder  liable  for  corporation  debts  in  pro- 
portion to  his  stock,  a  single  creditor  cannot  maintain  an  action  against  a 
stockholder  to  recover  his  debt  to  possible  exclusion  of  other  creditors. 
Proper  proceeding  is  in  equity,  where  all  parties  may  be  heard  and  rights 
determined. 

Approved  in  United  States  v.  Wells,  203  Fed.  147,  semble,  that  rule 
applies  to  suit  on  bond  of  government  contractor;  George  W.  Signor 
vin--85 


20  WaU.  520^27        NOTES  ON  U.  S.  REPORTS,  646 

Tie  €o.  V.  Monett  ft  S.  W.  Const.  Co.,  198  Fed.  413,  suit  in  equity  to 
collect  unpaid  stock  subscriptions  of  insolvent  corporation  must  be 
brought  by  all  creditors ;  Robertson  v.  Conway,  188  Fed.  583, 110  C.  C.  A. 
377,  Alsop  V.  Conway,  188  Fed.  675,  110  C.  C.  A.  366,  and  Conway  v. 
Owensboro  Savings  Bk.  etc.  Co.,  165  Fed.  826,  185  Fed.  952,  all  hold- 
ing that  double  liability  of  stockholders  of  insolvent  bank  may  be  en- 
forced by  suit  in  equity;  Hobbs  Mfg.  Co.  v.  Gooding,  176  Fed.  263,  100 
C.  C.  A.  83,  sustaining  ancillary  bill  to  subject  property  of  one  of  de- 
fendants in  infringement  suit  to  payment  of  judgment  therein ;  Harrison 
V.  Remington  Paper  Co.,  140  Fed.  388,  5  Ann.  Gas.  314,  3  L.  B.  A.  (N.  S.) 
954,  72  C.  C.  A.  405,  holding  void  as  against  contract  rights  accrued  prior 
to  its  passage,  Laws  Kan.  1898,  c.  10,  p.  27,  substituting  for  existing 
remedy  suit  in  equity  by  receiver  appointed  after  judgment  against  cor- 
poration; Shurlow  v.  Lewis,  170  Mich.  502,  41  L.  R.  A.  (N.  S.)  975,  136 
N.  W.  487,  under  stockholders'  liability  law,  creditor  who  is  also  stock- 
holder must  bring  bill  in  equity  for  contribution;  Hazlett  v.  Woodhead, 
27  R.  I.  511,  63  Atl.  954,  to  enforce  stockholder's  liability  in  banking 
corporation  imposed  by  Neb.  Const.,  1875,  art.  Xlb,  §  7,  receiver  must 
include  nonresident  stockholders  in  equity  suit  in  Nebraska;  Miller  v. 
Smith,  26  R.  I.  160,  66  L.  R.  A.  473,  58  Atl.  635,  refusing  to  entertain 
suit  in  equity  by  creditors  of  Colorado  corporation,  on  behalf  of  them- 
selves and  others  who  may  choose  to  come  in,  against  stockholder  to 
enforce  double  liability  under.  1  Mills'  Ann.  Stats.  Colo.,  §533;  Barton 
Nat.  Bank  v.  Atkins,  72  Vt.  41,  47  Atl.  179,  holding  stockholder's  statu- 
tory liability  can  only  be  enforced  in  equity;  Carrol  v.  Green,  92  U.  S. 
512,  28  L.  Ed.  739,  and  Harmon  v.  Page,  62  Cal.  463,  holding  the  remedy 
against  stockholders  for  corporation  debts  is  in  equity;  Homor  v.  Hen- 
ning,  93  U.  S.  233,  28  L.  Ed.  880,  where  demurrer  to  action  at  law  was 
sustained,  where  single  creditor  sought  to  enforce  personal  liability  of 
trustees  of  corporation;  Terry  v.  Little,  101  U.  S.  218,  25  L.  Ed.  865, 
and  Powell  v.  Oregonian  Ry.  Co.,  13  Sawy.  543,  38  Fed.  187,  3  L.  R.  A. 
201,  reaffirming  rule;  Andrews  v.  Bacon,  38  Fed.  778,  Maine  etc.  Trust 
Co.  V.  Southern  Loan  etc.  Co.,  92  Me.  450,  43  Atl.  25,  Crown  v.  Brainerd, 
57  Vt.  633,  and  Wetherbee  v.  Baker,  35  N.  J.  Eq.  507,  and  Zang  v. 
Wyant,  25  Colo.  555,  71  Ahl  St.  Rep.  If7,  56  Pac.  566,  all  holding  proper 
form  of  action  to  enforce  a  statutory  liability  of  stockholders  for  cor- 
porate debts,  is  by  bill  in  equity ;  Rice  Co.  v.  Libbey,  85  Fed.  824,  hold- 
ing under  similar  Illinois  statute,  the  proceedings  should  be  in  equity; 
Spence  v.  Shapard,  57  Ala.  600,  holding  bill  lies  to  enforce  such  liability 
without  averring  the  insolvency  of  the  corporation,  and  without  previous 
suit  against  it;  Farmers'  Loan  &  Trust  Co.  v.  Funk,  49  Neb.  361,  362, 
68  N.  W.  522,  and  Van  Pelt  v.  Gardner,  54  Neb.  710,  75  N.  W.  877,  both 
holding  action  to  render  available  the  liability  of  a  stockholder,  under 
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Nebraska  statate,  must  be  prosecuted  for  benefit  of  all  creditors;  to 
same  effect  in  German  Nat.  Bank  y.  Farmers'  Bank,  54  Neb.  598,  74 
N.  W.  1087,  holding  further,  such  actions  come  within  the  equity  juris- 
diction of  the  courts;  Terry  v.  Martin,  10  S.  C.  265,  268,  Tradesman 
Pub.  Co.  V.  Knoxville  Car- Wheel  Co.,  95  Tenn.  659,  49  Am.  St.  Rep.  957, 
31  L.  R.  A.  601,  32  S.  W.  1103,  and  Moulton  v.  Connell-Hall-McLester 
Co.,  93  Tenn.  388,  27  S.  W.  674,  all  reaffirming  rule;  Buist  v.  Melch- 
ers,  44  S;  C.  63,  21  S.  £.  456,  holding  action  against  successive  boards  of 
directors  for  unliquidated  damages  for  negligent  omissions  of  duty 
should  be  in  equity;  Wheelock  v.  Kost,  77  111.  300,  Eads  v.  Orcutt,  79 
Mo.  App.  518,  McLaughlin  v.  O'Neill,  7  Wyo.  187,  51  Pac.  246,  Terry 
V.  Tubman,  92  U.  S.  161,  23  L.  Ed.  539,  and  Godfrey  v.  Terry,  97  U.  S. 
177,  24  L.  Ed.  946»  all  arguendo;  Cuykendall  v.  Miles,  10  Fed.  344,  in 
reviewing  opinions  of  Supreme  Court  as  to  mode  by  which  the  liability 
of  stockholders  is  to  be  enforced ;  Allen  v.  Fairbanks,  40  Fed.  189,  hold- 
ing liability  of  stockholder  to  contribute  toward  debts  of  company,  paid 
by  other  stockholders,  survives  him ;  Jones  v.  Jarman,  34  Ark.  339,  hold- 
ing further  as  to  mode  of  enforcing  stockholders'  liability  when  none 
is  provided  by  statute;  dissenting  opinion  in  Tuttle  v.  Bank,  161  111.  510, 
34  L.  R.  A.  757,  44  N.  E.  988,  majority  holdii^  an  individual  creditor  of 
an  insolvent  Kansas  corporation  cannot  maintain  an  action .  in  Illinois 
against  an  individual  stockholder  of  the  corporation,  by  virtue  of  Kan- 
sas laws;  to  same  effect  is  Marshall  v.  Sherman,  148  N.  Y.  27,  51  Am. 
St.  Rep.  665,  34  L.  R.  A.  766,  42  N.  E.  424,  where  similar  action  was 
brought  in  New  York  courts;  Bank  of  Salem  v.  Aimy,  117  Mass.  478, 
arguendo;  Bush  v.  Cartwright,  7  Or.  336,  where  it  was  held  creditors 
cannot  proceed  in  first  instance  against  a  stockholder  upon  his  individual 
liability,  without  first  having  shown  that  he  has  exhausted  his  remedy 
against  corporation. 

Distinguished  in  Fidelity  Trust  &  Safe  Deposit  Co.  v.  Archer,  179 
Fed.  41,  103  C.  C.  A.  16,  rejecting  bill  against  numerous  stockholders 
to  recover  assessment,  where  there  was  no  common  ground  of  defense 
and  no  equitable  relief  was  asked  for;  Mills  v.  Scott,  99  U.  S.  29,  25 
L.  Ed.  295,  holding  an  action  of  debt  will  lie  where  amount  of  corpora- 
tion's outstanding  indebtedness  is  known  and  number  of  shares  held  by 
stockholder  is  also  known ;  Hatch  v.  Dana,  101  U.  S.  213,  26  L.  Ed.  887, 
Flash  V.  Conn,  109  U.  S.  380,  27  L.  Ed.  970,  3  Sup.  Ct.  269,  McVickar  v. 
Jones,  70  Fed.  756,  757,  Hall  &  Co.  v.  Klinck,  25  S.  C.  353,  354,  355,  60 
Am.  Rep.  509,  510,  511,  and  National  Park  Bank  v.  Peavey,  64  Fed.  917, 
919,  where  liability  of  each  stockholder  was  fixed  without  regard  to 
liability  of  others;  Stanton  v.  Wilkeson,  8  Ben.  362,  363,  Fed.  Cas. 
13,299,  holding  receiver  of  national  bank  may  proceed  by  separate  ac- 
tion, at  law,  against  stockholders  to  collect  assessment  levied  on  them 
by  controller  of  currency. 
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Individual  liability  of  stockholders,  how  enforced.  Note,  81  Am, 
Bep.  88,  90. 

Actions  and  suits  against  stockholders  for  debts  of  corporation. 
Note,  43  AnL  Dec.  694,  701,  702. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Bep.  855. 

Right  of  receiver,  assignee  or  trustee  to  recover  statutory  added 
liability  of  corporate  shareholder.    Note,  31  L.  R.  A.  (N.  8.)  371. 

Miscellaneous.  Cited  in  Terry  v.  Bank  of  Cape  Fear,  20  Fed.  774, 
and  Rosenberg  v.  Frank,  68  Cal.  406,  for  meaning  of  phrase,  "pro 
rata";  Eames  v.  Savage,  77  Me.  219,  52  Am.  Bep.  754,  as  authority  for 
validity  of  similar  legislation;  Hutchings  v.  Lamsoni  96  Fed.  721,  37 
C.  C.  A.  664,  not  in  point. 

20  WalL  628-543,  22  It.  Ed.  406,  NOBTIOWESTBBK  TTKIOK  PACKET  00. 
▼.  OLOUOH. 

Law  of  State  having  made  a  wife  a  competent  witness  In  her  own 
behalf,  she  must,  under  act  of  July  6^  1862,  be  so  held  In  action  to  recover 
for  personal  Injuries  brought  by  herself  and  husband  In  Federal  court,  sit- 
ting In  such  State. 

Approved  in  Rice  v.  Martin,  7  Sawy.  340,  8  Fed.  478,  arguendo. 

Distinguished  in  Stephens  v.  Bemays,  42  Fed.  490,  where  Congress 
has  enacted  a  law  covering  a  particular  case,  such  law  must  prevail  in 
Federal  courts,  although  it  differs  from  State  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  449. 

Declarations  of  an  agent  In  regard  to  past  occurrences  to  which  he 
was  not  himself  a  party  are  not  to  be  received  as  admissions  of  his  prin- 
cipals; hence  boat  captain's  admission  two  days  after  accident,  that  crew 
had  been  negligent  is  inadmissible  in  action  against  owners. 

Approved  in  The  Saranac,  132  Fed.  942,  in  action  against  vessel  for 
injury  to  stevedore  by  falling  down  hatchway,  statement  of  mate  ten 
minutes  after  accident  that  hatch  covers  never  did  fit  is  inadmissible; 
Marande  v.  Texas  &  P.  Ry.  Co.,  124  Fed.  46,  69  C.  C.  A.  562,  holding 
in  action  for  value  of  cotton  destroyed  by  fire  alleged  to  have  been 
caused  by  defendant's  negligence  while  cotton  was  in  its  possession, 
statements  by  defendant's  watchman  as  to  cause  of  fire  after  its  occur- 
rence and  his  duties  had  terminated  are  not  res  gestae ;  The  Severn,  113 
Fed.  679,  holding  statements  made  by  master  after  collision  as  to  man- 
ner of  its  occurrence  are  admissible  against  owner  in  action  against 
them  for  collision ;  Alger  v.  Keith,  106  Fed.  117,  44  C.  C.  A.  371,  hold- 
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ing  notice  of  facts  to  agent  is  constructive  notice  to  principal  only  when 
it  comes  to  agent  while  concerned  for  principal  and  in  course  of  very 
transaction  or  so  near  it  that  agent  must  be  presumed  to  recollect  it; 
Holt  V.  Spokane  etc.  Ry.  Co.,  3  Idaho,  717,  35  Pac.  44,  holding  declara- 
tions of  agent,  made  after  accident,  not  admissible  to  show  negligence 
of  principal;  First  Nat.  Bank  v.  Farmers'  etc.  Nat.  Bank,  171  Ind.  336, 
86  N.  £.  421,  trustee  under  trust  deed  is  not  authorized  to  make  admis- 
sion in  derogation  of  his  trust ;  Warner  v.  Maine  Cent.  R.  Co.,  Ill  Me. 
153,  47  L.  R.  A.  (N.  8.)  830,  88  Atl.  405,  letter  of  station  agent  written 
day  after  fire,  stating  that  it  was  caused  by  locomotive,  held  inadmis- 
sible; Bernard  v.  Grand  Rapids  Paper  Box  Co.,  170  Mich.  243,  42 
L.  R.  A.  (N.  S.)  980,  136  N.  W.  376,  statement  of  foreman  as  to  cause 
of  accident  made  fifteen  or  twenty  minutes  thereafter  held  inadmissible; 
Allington  etc.  Mfg.  Co.  v.  Detroit  Reduction  Co.,  133  Mich.  436,  95  N.  W. 
565,  in  action  by  seller  for  price  of  machine  sold  to  corporation  in 
which  defense  of  breach  of  warranty  set  up,  admissions  of  director  not 
binding  on  corporation;  Hall  v.  Murdock,  119  Mich.  392  (see'  78  N.  W. 
330),  holding  admissions  of  agent  in  charge  of  elevator  at  time  of  acci- 
dent, that  cable  was  out  of  repair,  are  not  competent  to  charge  principal 
with  negligence;  Havens  v.  Rhode  Island  Suburban  Ry.  Co.,  26  R.  I. 
53,  58  Atl.  '249,  in  action  against  railway  for  injuries  to  conductor 
through  negligence  of  motorman,  evidence  that  on  day  after  accident, 
manager  told  bam  foreman  that  motorman  was  incompetent,  is  inad- 
missible ;  Gosa  v.  Southern  Ry.  Co.,  67  S.  C.  362,  45  S.  E.  816,  in  action 
for  personal  injuries  declaration  of  bystander  after  accident  are  not 
part  of  res  gestae;  American  Life  Ins.  Co.  v.  Mahone,  21  Wall.  157,  22 
L.  Ed.  595,  holding  declaration  of  agent  sent  by  insurance  company  to 
examine  a  claim  that,  in  his  ^opinion,  it  would  be  best  for  company  to 
pay  policy,  is  not  comf>etent  on  suit  by  holders  of  policy  against  com- 
pany; Vicksburg  etc.  Ry.  Co.  v.  O'Brien,  119  U.  S.  105,  30  L.  Ed.  801, 
7  Sup.  Ct.  121,  holding  declarations  of  engineer  of  locomotive  which 
met  with  an  accident,  as  to  rate  engine  was  running,  made  between  ten 
and  thirty  minutes  after  accident  occurred,  are  not  admissible  against 
the  company  in  action  by  passenger  for  injuries  caused  by  accident; 
Louisville  etc.  R.  Co.  v.  Stewart,  56  Fed.  809,  6  C.  C.  A.  147,  holding 
likewise  in  similar  case;  The  Roman,  14  Fed.  62,  holding  no  weight  is 
to  be  attached  to  statement  of  member  of  crew  of  steamer,  made  after 
accident  occurred,  tliat  he  saw  light  of  other  steamer  in  time  to  avoid 
accident;  Tuthill  Co.  v.  Shaver  Co.,  35  Fed.  646,  and  Nat.  Bank  v.  Ocean 
Bank,  60  N.  Y.  297,  19  Am.  Rep.  192,  to  declarations  made  by  the  presi- 
dent of  a  corporation;  St.  Louis  etc.  Ry.  Co.  v.  McLelland,  62  Fed.  118, 
.  10  C.  C.  A.  300,  to  statement  made  by  section  foreman  as  to  cause  of 
an  accident,  made  some  time  sulisequent  to  time  of  accident,  and  not 
in  the  discharge  of  any  duty ;  Brown  v.  Cranberry  Coal  Co.,  72  Fed.  101, 
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18  C.  C.  A.  444,  holding  a  declaration  by  an  attorney  in  fact  that  a  cer- 
tain conveyance  made  by  him  in  behalf  of  his  principal  conveyed  the 
entire  mineral  interests  in  the  land  described  in  the  deeds  do  not  estop 
his  principal;  Alabama  etc.  Ry.  Co.  v.  Hawk,  72  Ala.  118,  47  Am.  Rep. 
406,  and  Devlin  v.  Wabash  etc.  Ry.  Co.,  87  Mo.  549,  both  holding  decla- 
rations to  fall  within  principle  of  res  gestae,  must  be  so  nearly  coinci- 
dent in  point  of  time  with  main  issue  as  to  grow  out  of  that  fact,  to 
explain  and  elucidate  it;  Beasley  v.  San  Jose  Fruit-Packing  Co.,  92  Cal. 
392,  28  Pac.  486,  where  declarations  of  a  foreman,  made  subsequent  to 
an  accident  in  which  a  servant  was  injured,  through  carelessness  of  a 
fellow-servant,  relating  to  knowledge  on  part  of  principal  of  character 
of  negligent  servant,  was  held  inadmissible;  First  Nat.  Bank  v.  North, 
6  Dak.  Ter.  141,  41  N.  W.  737,  and  the  rank  of  the  agent  cannot  affect 
the  rule;  Dietrich  v.  Baltimore  etc.  Ry.  Co.,  58  Md.  356,  where  rule  was 
applied  to  declarations  made  by  car  driver,  as  to  cause  of  an  accident; 
to  same  effect  are  Ruggles  v.  Fay,  31  Mich.  142,  and  Ryan  v.  Gilmer,  2 
Mont.  520,  521,  25  Am.  Rep.  746,  747,  where  in  similar  cases  the  hold- 
ing was  the  same;  Meyer  v.  Virginia  etc.  Ry.  Co.,  16  Nev.  351,  where 
declarations  of  an  agent  in  charge  of  a  warehouse,  at  time  goods  of 
plaintiff  stored  therein,  were  destroyed  by  fire,  as  to  cause  of  fire,  were 
held  inadmissible;  Nebonne  v.  Concord  Ry.  Co.,  67  N.  H.  532,  38  Atl. 
17,  where  declarations  by  conductor  as  to  cause  of  accident,  made  two 
months  after  accident  occurred,  were  held  inadmissible  in  action. against 
company,  growing  out  of  accident ;  American  Steamship  Co.  v.  Landreth, 
102  Pa.  St.  136,  48  Am-  Rep.  198,  following  rule;  Short  v.  Northern 
Pacific  Elevator  Co.,  1  N.  D.  163,  45  N.  W.  707,  and  La  Rue  v.  St. 
Anthony  etc.  Elevator  Co.,  3  S.  D.  643,  54  N.  W.  808,  where  statements 
of  agent  of  elevator  company  in  regard  to  wheat  previously  purchased 
by  him  were  held,  under  circumstances,  not  binding  on  his  principals; 
Randall  v.  Northwestern  Tel.  Co.,  54  Wis.  144,  41  Am.  Rep.  19,  11  N.  W. 
421,  appljdng  rule  in  case  of  admissions  made  by  agent  of  telegraph 
company;  Hannan  v.  Greenfield,  36  Or.  97,  58  Pac.  890,  holding  until 
agency  has  been  established,  acts  and  declarations  of  agent  are  inadmis- 
sible against  principal;  United  States  v.  Lot  of  Jewelry,  13  Blatchf.  63, 
Fed.  Cas.  15,626,  the  declarations  of  an  agent,  to  be  evidence,  must 
constitute  a  part  of  the  res  gestae;  In  re  Beardsley,  37  Kan.  668,  16 
Pac.  154,  and  County  Commissioners  of  Calvert  v.  Gantt,  78  Md.  293, 
29  Atl.  611,  both  arguendo. 

Distinguished  in  Three  States  Lumber  Co.  v.  Blanks,  118  Tenn.  644, 
102  S.  W.  84,  in  action  for  wrongful  levy  under  writ  of  replevin,  state* 
ments  of  agent  in  possession  explanatory  of  his  possession  held  admis- 
sible; Richelieu  etc.  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  26  Fed.  600, 
holding  that  statements  made  by  a  master  at  time  a  protest  was  drawn 
by  a  notary,  as  to  matters  therein,  are  admissible  as  part  of  the  res 
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gestae;  The  S.  S.  Wilhelm,  59  Fed.  173,  8  C.  C.  A.  72,  where  testimony 
of  a  disinterested  witness  as  to  declarations  made  by  master  of  wrecked 
vessel,  day  after  accident  occurred,  as  to  cause  of  wreck,  was  admitted; 
Peirce  v.  Van  Dusen,  78  Fed.  706,  24  C.  C.  A.  280,  and  O'Connor  v. 
Chicago  etc.  Ry.  Co.,  27  Minn.  169,  6  N.  W.  482,  where  statements  of 
the  conductor  of  a  train,  made  almost  immediately  after  an  accident 
occurred  and  pertaining  to  the  cause  thereof,  were  held  admissible  in 
action  against  company,  by  one  injured  by  accident. 

Agent's  admissions  as  evidence  against  his  principal.  Note,  58 
Am.  Bee.  776. 

Declarations  of  agent  as  part  of  res  gestae.  Note,  58  Am.  Bsp. 
565. 

Declaration  and  acts  of  agents.    Note,  131  Am.  St.  Rep.  330. 

Admissibility  in  evidence  of  agent's  declarations  as  admissions,  not 
made  contemporaneously  with  occurrence  or  transaction.  Note, 
S  Aim.  Gas.  621. 

Statements  some  time  after  accident  as  res  gestae.  Note,  42 
L.  R.  A.  (N.  S.)  946. 

One  complainlng^  of  rejection  of  evidence  must  show,  by  bill  of  excep- 
tions, that  its  i^dmlsslon  might  have  changed  the  result. 

Approved  in  Southern  Ry.  Co.  v.  Lester,  151  Fed.  575,  81  C.  C.  A.  53, 
in  order  to  prove  that  exclusion  of  testimony  was  harmful,  party  must 
show  what  he  claimed  testimony  would  have  proved;  Briggs  v.  Chicago 
ft  N.  W.  Ry.  Co.,  125  Fed.  748,  60  C.  C.  A.  513,  holding  where  witness 
was  not  permitted  to  answer  question  on  objection  and  record  did  not 
disclose  answer  expected,  objection  not  reviewable;  Laflin  v.  Shackle- 
ford,  98  Fed.  375,  39  C.  C.  A.  102,  holding  substance  of  excluded  evi- 
dence must  be  incorporated  in  bill  of  exceptions  in  order  to  warrant 
review  of  its  exclusion  by  Circuit  Court  of  Appeals;  O'Keefe  v.  Dillen- 
beck,  15  Okl.  441,  83  Pac.  541,  applying  rule  in  ejectment ;  United  States 
V.  Neverson,  1  Mackey  (D.  C),  168,  exception  to  competency  of  witness 
overruled  where  it  did  not  appear  that  defendant  sustained  harm; 
Florida  R.  R.  Co.  v.  Smith,  21  Wall.  262,  22  L.  Ed.  514,  holding  to  render 
an  exception  available,  it  must  affirmatively  appear  that  the  ruling 
excepted  to  affected  or  might  have  affected  the  decision;  to  same  effect 
are  Thompson  v.  First  Nat.  Bank,  111  U.  S.  536,  28  L.  Ed.  510,  4  Sup. 
Ct.  692,  and  Shauer  v.  Alterton,  151  U.  S.  616,  617,  88  L.  Ed.  289,  14 
Sup.  Ct.  444,  latter  holding  that  an  assignment  of  error,  based  upon 
the  exclusion  of  an  answer  to  a  particular  question  In  a  deposition  of 
a  witness,  would  be  disregarded,  unless  the  record  sets  forth  the  answer 
or  its  full  substance;  Ladd  v.  Missouri  Coal  Co.,  66  Fed.  882, 14  C.  C.  A. 
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246,  and  Atchison  etc.  Ry.  Co.  v.  Phipps,  126  Fed.  480,  60  C.  C.  A.  314, 
both  arguendo. 

Distinguished  in  Buckstaff  v.  Russell,  151  U.  S.  636,  38  L.  Ed.  296, 
14  Sup.  Ct.  451,  holding  where  witness  testifies  in  person,  and  question 
propounded  to  him  is  proper  in  form  and  so  framed  as  to  clearly  admit 
of  an  answer  favorable  to  claim  of  party  producing  him,  the  assign- 
ment of  error  need  not  state  the  substance  of  the  evidence  rejected. 

20  WalL  543-^545,  22  It.  Ed.  422,  UNITED  STATES  EZPBESS  CO.  ▼• 
WAB£. 

Supreme  Oonrt  will  not  examine' evidence  to  ascertain  whether  a  Jury 
was  Justified  in  finding  as  it  did,  npon  issues  of  fact* 

Approved  in  Herencia  v.  Guzman,  219  U.  S.  45,  55  L.  Ed.  82,  31  Sup. 
Ct.  135,  and  Madison  Coal  Corp.  v.  Stullken,  228  Ted.  310, 142  C.  C.  A.  599, 
both  reaffirming  rule;  New  York  etc.  Ry.  Co.  v.  Estill,  147  U.  S.  617, 
37  L.  Ed.  805,  13  Sup.  Ct.  454,  and  Newcomb  v.  White,  5  N.  M.  438,  23 
Pac.  672,  where  it  was  held  finding  of  facts  by  court  has  same  effect 
as  verdict  by  jury. 

If,  In  case  of  foreign-  corporation,  service  may  be  made  on  an  agent 
in  State,  agent's  absence  from  State  prevents  statute  from  running. 

Approved  in  Taylor  ▼.  Union  Pac.  R.  R.  Co.,  123  Fed.  156,  holding 
to  entitle  foreign  corporations  to  benefit  of  limitations,  it  must  affirma- 
tively appear  from  pleadings  that  it  maintained  agent  in  such  State 
upon  whom  service  of  process  could  have  been  had ;  Sidway  v.  Missouri 
Land  etc.  Co.,  187  Mo.  673,  86  S.  W.  156,  where  foreign  corporation 
was  licensed  to  do  business  in  Missouri  and  had  process  agent  there 
it  was  not  nonresident  within  Rev.  Stats.  1899,  §4282,  providing  for 
suspension  of  limitations;  Voliva  v.  Richmond  Cedar  Works,  152  N.  C. 
658,  659,  21  Ann.  Oas.  623,  68  S.  E.  201,  appointment  of  local  agent  put 
in  force  statute  of  limitations  in  favor  of  foreign  corporation;  McCabe 
V.  Illinois  Cent.  Ry.  Co.,  4  McCrary,  498,  13  Fed.  831,  holding  where 
foreign  corporation  can  sue  and  be  sued  in  State  within  which  it  comes 
on  business,  it  will  not  be  considered  a  nonresident;  Huss  v.  Central 
Banking  Co.,  66  Ala.  476,  Turcott  v.  Yazoo  etc.  R.  R.  Co.,  101  Tenn. 
109,  70  Am.  St.  Rep.  664,  40  L.  R.  A.  769,  45  S.  W.  1069,  and  Wall  v. 
Chicago  etc.  Ry  Co.,  69  Iowa,  501,  29  N.  W.  428,  all  holding,  where 
foreign  corporation  has  agent  within  States,  upon  whom  process  may 
be  served,  it  may  plead  statute  of  limitations  in  like  manner  as  domestie 
corporations. 

Application  of  statute  of  limitations  to  foreign  corporations.    Note, 
52  Am.  Dec.  257. 

Right  of    foreign    corporations    to    plead  statute  of    limitations. 
Notesi  1  Ann.  Oas.  10;  18  L.  R.  A.  524. 
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Bight  of  foreign  corporation  to  avail  itself  of  statnte  of  limitations. 
Note,  L.  B.  A.  19150,  547. 

20  WalL  64&-659,  20  L.  Ed.  403,  AMBLEB  ▼.  WHIFPLB. 

Oontract  for  dissolution  of  partnership,  containing  mntnal  release,  is 
not  binding  until  signed  by  both  partners,  even  though  the  signing  partner 
accepted  and  carried  away  an.  unsigned  copy. 

Approved  in  Hennessy  ▼.  Bond,  77  Fed.  404,  23  C.  C.  A.  203,  in 
holding  plaintiffs  could  not  recover  on  a  certain  agreement  delivered 
to  defendant,  but  never  signed  by  him;  Spinney  v.  Downing,  108  Cal. 
668,  41  Pac.  798,  holding  contract  containing  reciprocal  stipulations 
and  covenants  upon  part  of  each  party  thereto  must  be  signed  by  both 
to  be  binding  on  either. 

Distinguished  in  Jenkins  etc.  Go.  v.  Alpena  etc.  Cement  Co.,  147  Fed. 
657, 77  C.  C.  A.  625,  where  parties  to  verbal  agreement  for  sale  of  cement 
contemplate  its  reduction  to  writing  and  signature,  but  writing  was 
simply  to  be  memorial  of  agreement,  contract  is  binding  though  never 
written. 

Sufficiency  of  contract  by  offer  and  acceptance  without  executing 
contemplated  instrument.    Note,  29  L.  B.  A.  436. 

Bad  diaracter,  .^mnkenness  and  dishonesty  do  not  authorise  one  part- 
ner, of  his  own  motion,  to^  treat  partnership  as  ended  and  to  take  to  him- 
self all  benefits  of  their  Joint  labor. 

Approved  in  Williamson  v.  Monroe,  101  Fed.  333,  holding  where  two 
partners  receiving  assurances  of  contract  dissolved  partnership  with 
complainants  and  took  contract,  they  are  trustees  of  firm  with  respect 
to  such  contract;  Karrick  v.  Hannaman,  168  U.  S.  337,  42  L.  Ed.  490, 
18  Sup.  Ct.  139,  holding,  where  partner  has  dissolved  partnership  of  his 
own  motion,  he  is  liable  to  account  to  his  copartner  for  all  profits  sub- 
sequently acquired. 

Where  member  of  partnership,  with  aid  of  another  party,  has  obtained 

m 

patent,  which  should  belong  to  firm,  a  court  of  equity  will  decree  that  he 
holds  as  trustee  for  partnership. 

Approved  in  Zimmerman  v.  Harding,  227  U.  S.  494,  67  L.  Ed.  610, 
33  Sup.  Ct.  387,  partner  who  has  assumed  right  to  carry  on  partnership 
business  may  be  made  to  account  for  other  partner's  share  in  property 
and  for  profits  he  mi^ht  have  made;  Pearce  v.  Ham,  113  U.  S.  593,  28 
L.  Ed.  1070,  5  Sup.  Ct.  680,  and  Miller  v.  O'Boyle,  89  Fed.  143,  both 
holding  one  partner  could  not,  without  consent  of  his  copartner,  exclude 
latter  from  benefits  of  a  contract  in  which  they  were  equally  concerned ; 
Ambler  v.  Choteau,  107  U.  S.  587,  591,  27  L.  Ed.  328,  324,  1  Sup.  Ct. 
557,  560,  afiirming  1  Fed.  Cas.  590,  a  case  growing  out  of  same  cause  of 
action ;  Murjahn  v.  Hall,  119  Fed.  188,  arguendo. 


20  Wall.  660-571        NOTES  ON  U.  S.  REPORTS.  554 

Distinguished  in  Kennedy  v.  Hazelton,  128  U.  S.  673,  32  L.  EcL  578, 
9  Sup.  Ct.  203,  where  it  was  held  party  who  had  agreed  to  assign  all 
patents  he  might  obtain  for  certain  improvements,  could  not  be  com- 
pelled to  assign  a  patent  which  he  had  caused  to  be  procured  by  a  third 
person  and  assigned  to  him. 

Dissolution  of  partnership  by  decree.    Note,  98  Am.  Dec.  262,  263. 

Measure  of  damages  for  breach  of  partnership  contract.    Note,  51 
L.  &.  A.  (N.  S.)  84. 

Miscellaneous.    Miscited  in  Roman  v.  Mali,  42  Md.  558. 

29  WalL  560-571,  22  L.  Ed.  423,  FBANKUN  FIRE  INSUSAKOE  00.  ▼. 
OOLT. 

Corporate  charter  proTision  tliat  every  contract  or  agreement  for  in- 
Boraace  shall  be  in  writing  and  signed  by  officers  of  corporation,  with  cor- 
poration seal  affixed,  held  to  apply  only  to  policies,  and  not  to  initial  or 
preliminary  arrangements. 

Approved  in  Phoenix  Ins.  Co.  v.  Ryland,  69  Md.  447,  1  L.  B.  A.  550» 
16  Atl.  Ill,  where  similar  charter  was  construed;  Westchester  Ins.  Co. 
v.  Earle,  33  Mich.  150,  152,  arguendo. 

Contract  to  insure,  as  distinguished  from  a  contract  of  insurance,  need 
not  be  in  writing  to  be  Talid. 

Approved  in  Sanford  v.  Orient  Co.,  174  Mass.  420,  75  Am.  St.  Rep. 
362,  54  N.  E.  884,  following  rule;  Posey  County  Fire  Assn.  v.  Hogan, 
37  Ind.  App.  576,  77  N.  E.  671,  upholding  oral  contract  of  insurance 
in  mutual  company;  Swing  v.  Karges  Fxirniture  Co.,  123  Mo.  App.  383, 
100  S.  W.  667,  enforcing  statutory  obligations  of  members  of  insolvent 
mutual  fire  insurance  company,  though  such .  liability  had  not  been  pro- 
vided for  in  contract;  Lea  v.  Atlantic  Fire  Ins.  Co.,  168  N.  C.  482,  84 
S.  IS.  815,  upholding  parol  contract  of  insurance  evidenced  by  binder, 
though  standard  form  of  policy  had  been  adopted  by  statute;  McCabe 
Bros.  V.  Aetna  Ins.  Co.,  9  N.  D.  25,  81  N.  W.  429,  holding  agent  having 
authority  to  solicit  insurance,  to  accept  risks,  to  agree  upon  and  settle 
terms,  and  to  issue  and  renew  policies,  has  authority  to  make  prelim- 
inary contract  binding  on  principal  to  renew  policy  about  to  expire; 
Van  Arsdale-Osbome  Brokerage  Co.  v.  Cooper,  28  Okl.  601,  115  Pac. 
780,  contract  of  insurance  held  completed  by  approval  of  application 
by  any  authorized  agent;  Eames  v.  Home  Ins.  Co.,  94  U.  S.  627,  24 
L.  Ed.  300,  and  Preferred  Ace.  Ins.  Co.  v.  Stone,  61  Kan.  48,  58  Pac. 
988,  where  certain  correspondence  was  held  to  create  a  valid  contract 
on  part  of  company  to  issue  a  policy  of  insurance,  and  company  was 
held  liable  in  amount  agreed  on,  although  policy  had  not  been  issued  at 
time  of  loss ;  Home  Ins.  Co.  v.  Adler,  71  Ala.  524,  and  Stockton  v.  Fire- 
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men^Q  Ins.  Co.,  33  La.  580,  where  it  was  held  a  valid  contract  of' 
insurance  may  be  made  by  parol;  Sanford  v.  Orient  Ins.  Co.,  174  Mass. 
416,  54  N.  E.  8S4,  holding  a  preliminary  contract  for  insurance,  which 
may  be  performed  within  a  year,  is  not  within  the  statute  of  frauds; 
Croft  V.  Hanover  Fire  Ins.  Co.,  40  W,  Va.  512,  52  Am-  St.  Eep.  908, 
21  S.  E.  855,  holding  an  oral  executory  contract  for  fire  insurance  valid ; 
Crawford  v.  Transatlantic  Fire  Ins.  Co.,  125  Cal.  611,  58  Pac.  178, 
reaffirming  rule;  Sproul  v.  Western  Assur.  Co.,  93  Or.  101,  54  Pac.  181, 
and  Laclede  Co.  v.  Hartford  Ins.  Co.,  60  Fed.  359,  363,  9  C.  C.  A.  1, 
i^ent  may  make  an  ancillary  agreement;  Emery  v.  Boston  etc.  Ins.  Co., 
138  Mass.  412,  and  Michigan  Pipe  Co.  v.  Michigan  Fire  etc.  Ins.  Co.,  92 
Mich.  491,  20  L.  R.  A.  289,  52  N.  W.  1073,  both  arguendo.  , 

Parol  contract  to  insure.    Note,  19  Am.  Rep.  309. 

Validity  of  oral  contract  of  insurance.    Notes,  6  Ann..  Oas.  624;  22 
L.  R.  A.  770. 

Agents  are,  by  general  usage,  authorized  to  allow  credit  for  premium. 
Approved  in  Western  Assur.  Co.  v.  McAlpin,  23  Ind.  App.  227,  77 
Am.  St.  Rep.  428,  55  N.  E.  122,  following  rule;  Nord-Deutscher  Lloyd 
V.  President  etc.,  of  Insurance  Co.  of  North  America,  110'  Fed.  429, 
49  C.  C.  A.  1,  applying  principle  to  marine  insurance;  German  Ins.  Co. 
V.  Amsbaugh,  8  Kan.  App.  201,  55  Pac.  483,  agent  held  to  have  liad 
authority  to  waive  provision  of  policy  limiting  time  within  which  suit 
should  be  brought;  Mallette  v.  British  Assur.  Co.,  91  Md.  483,  46  Atl. 
1007,  holding  agent  may  waive  actual  payment  of  full  premium  as  pre- 
requisite to  renewal;  Interstate  Fire  Ins.  Co.  v.  McFall,  114  Va.  211, 
76  S.  E.  295,  insurer  bound  though  policy  had  never  been  delivered  or 
premium  paid;  Frankle  v.  Pennsylvania  Fire  Ins.  Co.,  9  Fed.  Cas.  708, 
where  company  was  held  bound  on  policy  dcliv€;red  to  insured  by  its 
agent,  without  payment  of  premium,  although  policy  contained  clause 
that  company  would  not  be  bound  unless  premium  had  been  paid;  Jones 
V.  Aetna  Ins.  Co.,  13  Fed.  Cas.  939,  and  American  Employers'  Ins.  Co. 
V.  Fordyce,  62  Ark.  570,  54  Am.  St.  Rep.  307,  36  S.  W.  1053,  both 
holding  general  agent  of  insurance  company  may  waive  the  condition 
of  policy  for  a  cash  premium;  Home  Ins.  Co.  v.  Oilman,  112  Ind.  14, 
13  N.  E.  121,  and  Croft  v.  Hanover  Fire 'Ins.  Co.,  40  W.  Va.  517,  52 
Am.  St.  Rep.  907,  21  S.  E.  856,  reafi&rming  rule;  Phoenix  Ins.  Co.  v. 
Meier,  28  Neb.  132,  44  N.  W.  99,  where  agent  issues  policy  and  agrees 
to  deduct  premium  from  money  in  his  possession  belonging  to  assured, 
such  an  agreement  is  a  receipt  of  premium  and  company  is  bound 
thereby;  Phoenix  Ins.  Co.  v.  Munger,  49  Kan.  196,  S3  Am.  St.  Rep.  368, 
30  Pao.  123,  as  bearing  on  subject  of  general  powers  of  insurance  agents ; 
Merserau  v.  Phoenix  Mut.  Life  Ins.  Co.,  66  N.  Y.  278,  where  it  was 
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held  fact-  that  person  was  authorized  by  fo,reign  insurance  company  to 
solicit  and  take  applications  for  insurance,  to  issue  and  deliver  policies 
and  receive  premiums  and  give  receipts  therefor,  does  not  constitute  him 
a  general  agent,  with  power  to  waive  conditions  in  policy  as  to  pay- 
ment of  premiums. 

Power  of  insurance  agent  to  waive  conditions.    Note,  42  Am.  St. 
Rep.  622. 

Where  agent,  after  making  preliminary  contract  of  insurance,  is  author- 
ized hy  company  to  fill  up  blank  policy,  duly  attested  by  company's  officers, 
company  is  bound  from  time  agent  might  have  done  so,  and  his  negligence 
will  not  release  company  in  case  of  loss. 

Appnived  in  Prudential  Ins.  Co.  v.  Sullivan,  27  Ind.  App.  36,  37, 
59  N.  E.  875,  holding  where  issuance  of  policy  pujrsuant  to  preliminary 
agreement  for  insurance  is  averred,  and  recovery  is  sought  on  policy 
itself,  proceeding  is  at  law  on  policy;  German  Ins.  Co.  v.  Amsbaugh,  8 
Kan.  App.  201,  55  Pac.  483,  holding  insurance  agent  could  waive  pro- 
vision in  policy  limiting  time  in  which  suit  should  be  brought  to  recover 
for  loss  thereunder;  Sanford  v.  Orient  Ins.  Co.,  174  Mass.  422,  75 
Am.  St.  Rep.  362,  54  N.  E.  884,  885,  holding  insurance  agent  who  is 
held  out  as  general  agent  to  negotiate  contracts  of  insurance,  agree  on 
rate  of  premium,  and  all  terms  of  contract,  may  make  preliminary  con- 
tract of  insurance  to  be  consummated  by  delivery  of  policy;  Tennant 
V.  Travelers'  Ins.  Co.,  31  Fed.  324,  where  the  filling  out  and  signing  of 
a  receipt  for  the  renewal  of  a  policy  by  the  agent  was  held  binding  on 
company;  Weeks  v.  Lycoming  Fire  Ins.  Co.,  29  Fed.  Cas.  582,  holding 
the  authority  given  agents  to  fill  up  and  deliver  blank  policies  includes 
the  authority  to  make  a  preliminary  contract  to  do  so. 

In  cases  where  application  is  made  and  terms  agreed  on,  but  policy 
is  not  issued  until  after  goods  are  destroyed,  if  policy  be  so  framed  as  to 
make  risk  take  effect  from  date  of  application,  recovery  may  be  had  thereon. 

Approved  in  Hicks  v.  British  American  Assur.  Co.,  162  N.  Y.  299, 
56  N.  E.  748,  following  rule;  Western  Ins.  Co.  v.  Richardson,  40 
Neb.  8,  58  N.  W.  599,  as  authority  for  doctrine  that  an  act  done  at  one 
time  may  take  effect  as  of  a  prior  date  by  relation  back. 

Distinguished  in  Home  Ins.*  Co.  v.  Adler,  71  Ala.  527,  holding  where 
policy  was  not  made  to  take  effect  at  any  time  prior  to  its  issue,  there 
can  be  no  recovery  on  proof  of  an  anterior  parol  agreement  variant 
from  terms  of  policy;  Crawford  v.  Trans- Atlantic  Fire  Ins.  Co.,  125 
Cal.  611,  58  Pac.  178,  where  there  was  no  evidence  of  a  prior  agreement 
binding  on  pa^rties,  the  issue  of  policy  after  goods  have  been  destroyed 
gives  no  effect  to  the  instrument. 

Delivery  and  acceptance  of  policies  of  insurance.    Note,  138  Am. 
St.  Rem.  33,  34,  42,  62,  56. 
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When  insnrance  polioy  in  broker's  hands  beoomoi  hfinding«    Note, 
18  £.  S.  0.  466. 

When  policy  mB,  by  express  stlpnlation,  to  he  held  by  agents,  no 
manual  transfer  was  necessary. 

Approved  in  Marysville  Mercantile  Co.  v.  Home  Fire  Ins.  Co.,  21 
Idaho,  390,  121  Pac.  1031,  applying  rale  where  policy  was  left  with 
bank  for  safekeeping;  Roberta  Mfg.  Co.  y.  Royal  Exchange  Assnr.  Co., 
161  N.  C.  93,  76  S.  E.  866,  holding,  nnder  circumstances,  that  no  eon- 
tract  of  insurance  was  intended. 

Miscellaneous.  Cited  in  Magic  Ruffle  Co.  ▼.  Elm  City  Co.,  13  Blatehf. 
158,  Fed.  Cas.  8949,  not  in  point 

20  Wall.  671-676,  22  It.  Ed.  387,  GILLETTE  ▼.  BULLABD. 

Aflrmance  of  Judgment  of  lower  court  fixes  liahllity  of  sureties  on  bond 
on  appoaL 

Approved  in  Sandoval  v.  United  States  Fidelity  etc.  Co.,  12  Aris. 
354,  100  Pac.  818,  and  BabhiU  v.  Finn,  101  U.  S.  15,  26  L.  Ed.  822, 
both  following  rule. 

Liability  of  sureties  on  appeal  bonds.    Note,  S8  Am*  St.  B^.  719. 

20  Wall.  676-4S77,  22  L.  Ed.  451,  LONOSTRETH  v.  PENNOCK. 

Under  Pennsylvania  statute,  if  property  liable  to  distraint  is  seized 
and  sold  on  execution,  the  rent,  not  exceeding  one  year,  must  be  first  paid. 
Provisions  of  this  statute  apply  to  seizures  by  assignees  in  banlcruptcy. 

Approved  in  In  re  Gerrow,  233  Fed.  846,  In  re  Bums,  175  Fed.  635, 
In  re  Pittsburg  Drug  Co.,  164  Fed.  485,  In  re  Morris,  159  Fed.  592, 
In  re  West  Side  Paper  Co.,  159  Fed:  244,  and  In  re  Bishop,  153  Fed. 
309,  all  holding  that  landlord  has  preferred  claim  against  chattels 
of  bankrupt  tenant,  subject  to  distress;  In  re  Federal  Biscuit  Co.,  218 
Fed.  755,  134  C.  C.  A.  431,  lien  not  lost  by  subsequent,  sale  of  property 
by  bankrupt's  trustee  and  mingling  of  proceeds;  Martin  v.  Orgain,  174 
Fed.  779,  98  C.  C.  A.  246,  landlord  of  bankrupt  has  lien  for  rent  to 
become  due  for  current  contract  year;  In  re  West  Side  Paper  Co.,  162 
Fed.  13,  15  Ann.  Gas.  884,  89  C.  C.  A.  110,  rule  applies  where  bankrupt 
was  subtenant,  admitted  without  landlord's  consent;  In  re  Bennett, 
153  Fed.  684,  82  C.  C.  A.  531,  persons  furnishing  materials  to  manufac- 
turing company  and  entitled  to  lien  under  State  law,  held  entitled  to 
priority  under  bankruptcy  law;  In  re  Winfield  Mfg.  Co.,  137  Fed.  986, 
wh^re  after  tenant's  bankruptcy  landlord  accepted  surrender  of  prem- 
ises, he  cannot  enforce  stipulation  in  lease  that  in  case  tenant  becomes 
bankrupt  rent  for  entire  term  should  become  due;  In  re  Olewine,  125 
Fed.  841,  holding  liquor  license  transferable  only  with  approval  ot 
court  granting  it  may  be  claimed  by  bankrupt  as  part  of  his  exemp- 
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tion;  In  re  Duble,  117  Fed.  795,  holding  where  at  time  of  bankruptcy 
tenant  owed  more  than  year's  rent,  and  after  adjudication  but  before 
appointment  of  trustee  landlord  distrained  for  full  amount  due,  he  was 
entitled  to  preference  only  for  year's  rent  allowed  by  Pennsylvania 
statute;  In  re  Mitchell,  116  Fed.  95,  holding  under  Delaware  statute 
landlord  has  preference  for  rent  over  creditors  of  bankrupt  tenant 
against  proceeds  of  goods  on  demised  premises;  Wilson  v.  Pennsylvania 
Trust  Co.,  114  Fed.  743,  52  C.  C.  A.  374,  holding  where  after  execution 
of  term  lease  tenant  adjudged  bankrupt  owing  three  months'  rent  and 
trustee  notified  landlord  of  surrender  of  lease  two  months  thereafter, 
landlord  allowed  preference  for  five  months'  rent  but  not- for  full  year; 
In  re  Hoover,  113  Fed.  137,  holding  where  bankruptcy  court  takes  pos- 
session of  goods  liable  for  rent  under  Purd.  Dig.,  p.  842,  pt.  70  (Pa.), 
its  process  whereby  same  is  sold  will,  for  purposes  of  such  statute,  be 
regarded  as  .  equitable  execution ;  G-ibson  v.  Gautier,  1  Mackey 
(D.  C),  42,  landlord  has  lien  for  rent  due  by  fraudulent  vendee  as 
against  judgment  creditors  of  vendor;  Austin  v.  O'Reilly,  2  Woods,  672, 
Fed.  Gas.  665,  where  a  landlo.rd,  in  bankruptcy  proceedings,  was  held 
to  have  a  priority  over  other  general  creditors;  Malcomson  v.  Wappoo 
Mi|ls,  85  Fed.  910,  where  there  was  a  similar  holding  under  similar 
South  Carolina  statute;  In  re  Robinson,  20  Fed.  Gas.  985,  holding  land- 
lord is  not  entitled  to  priority  ovej  other  creditors  of  tenant,  in  absence 
of  statute  to  that  effect;  Ex  parte  Barnes,  84  Ala.  543,  4  South.  770, 
arguendo. 

Distinguished  in  In  re  Spies-Alper  Co.,  231  Fed.  538,  landlord  not 
entitled  to  priority  for  taxes  which  at  time  of  adjudication  in  bank- 
ruptcy had  not  been  assessed;  In  re  W.  R.  Kuhn  Co.,  225  Fed.  15,  mort- 
gagee of  leased  premises  with  assignment  of  rent  due  or  to  become  due 
held  not  entitled  to  preference;  South  Side  Trust  Co.  v.  Watson,  200 
Fed.  52,  118  G.  G.  A.  278,  where  landlord  brought  ejectment  against 
bankrupt  tenant  and  recovered  possession,  he  could  not  prove  claim  for 
rent  subsequently  accruing  under  terms  of  lease ;  In  re  Ghandron  & 
Peyton,  180  Fed.  843,  and  In  re  Southern  Co.,  180  Fed.  839,  both  deny- 
ing preference  to  landlord's  claim,  where  lien  did  not  exist  under 
State  law  without  previous  levy;  Gaither  v.  Stockbridge,  67  Md.  228, 
9  Atl.  635,  where  rent  fell  due  subsequent  to  time  tenant's  goods  passed 
from  his  control. 

>  Lien  of  landlord  as  divested  by  bankruptcy  or  insolvency  of  tenant. 
Note,  15  Ann.  Oas.  387. 

20  Wall.  677-583,  22  L.  Ed.  417,  OAKNON  ▼.  NEW  OBLEANa 

New  (Cleans  (HKUnance,  requiring  all  steamboats  landing  or  mooring 
%%  port  of  New  Orleans,  to  pay  a  certain  sun,  measured  by  tonnage  of 
vessel,  is  a  tonnage  tax,  and  void. 
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Approved  in  Compagnie  Francaise  v.  State  Board  of  Health,  Lou- 
isiana, 186  U.  S.  392,  46  L.  Ed.  1216,  22  Sup.  Ct.  817,  upholding  La.  Acts 
1898,  No.  192,  §8,  under  which  hoard  of  health  may  exclude  healthy 
persons  from  entering  locality  infested  with  contagious  or  infectious 
disease;  Way  v.  New  Jersey  Steamboat  Co.,  133  Fed.  192,  holding  void 
Laws  N.  Y.  1897,  p.  701,  §  63,  imposing  tax  on  master,  owner  or  con- 
signee of  vessel  entering  port,  based  on  tonnage;  Board  of  Commission- 
ers of  New  Orleans  v.  New  Orleans  etc.  R.  Co.,  112  La.  1014,  36  South. 
838,  after  creation  of  port  commissioners,  city  of  New  Orleans  could 
not  authorize  construction  of  railroad  on  wharves  along  Mississippi; 
St.  Louis  V.  Consolidated  Coal  Co.,  158  Mo.  347,  59  S.  W.  104,  holding 
void  city  ordinance  exacting  license  from  owner  of  boat  licensed  by 
congressional  act  for  coasting  trade,  for  privilege  of  towing  boats  into^ 
or  out  of  harbor;  Portland  v.  Montgomery,  38  Or.  224,  62  Pac.  758, 
holding  26  Stat.  454,  455,  §  7,  does  not  prohibit  city  from  enacting 
ordinance  restraining  construction  of  wharves  beyond  wharf  line 
adopted  by  city  which  is  within  Federal  wharf  lines ;  Simpson  v.  Shepard, 
230  U.  S.  405,  Ann.  Gas.  1916A,  18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed. 
1544,  33  Sup.  Ct.  729,  arguendo;  Inman  S.  S.  Co.  v.  Tinker,  94  U.  S. 
244,  24  L.  Ed.  122,  where  a  .similar  statute  of  the  State  of  New  York 
was  held  void;  Northwestern  etc.  Packet  Co.  v.  St.  Paul,  3  Dill.  455, 
Fed.  Cas.  10,346,  where  same  construction  was  placed  on  a  like  ordi-> 
nance  of  the  city  of  St.  Paul;  The  Lizzie  E.,  30  Fed.  878,  Shreveport 
V.  Red  River  &  Coast  Line,  37  La.  Ann.  566,  55  Am.  Rep.  508,  and 
Cai>e  Girardeau  v.'  Campbell,  26  Mo.  App.  15,  all  holding  a  city  cannot 
exact  wharfage  from  a  vessel  which  makes  fast  at  a  place  on  bank 
where  no  facilities  are  furnished  for  securing  vessel  or  landing  goods; 
Booth  V.  Lloyd,  33  Fed.  598,  holding  a  Maryland  statute,  imposing  a 
tonnage  tax  by  way  of  license  fee  on  vessels  engaged  in  oyster  trade, 
is  invalid;  People  v.  Pacific  Mills  Co.,  60  Cal.  327,  holding,  to  impose 
wharfage  in  advance  of  construction  of  wharves,  is  illegal;  Webb  v. 
Dunn,  18  Fla.  726,  where  Florida  statute,  imposing  port  fees  on  every 
vessel  entering  port  of  Pensacola,  was  held  void ;  Board  of  Harbor  Com- 
missioners v.  Pashley,  19  S.  C.  320,  321,  where  there  was  a  like  holding 
in  construction  of  similar  statute;  St.  Louis  v.  Schulenbui^  Co.,  13 
Mo.  App.  60,  holding  a  city  cannot  collect  wharfage  for  goods  landed 
beyond  its  wharf,  in  time  of  high  water;  Western  Union  Tel.  Co.  v. 
Texas,  105  U.  S.  465,  26  L.  Ed.  1068,  as  authority  for  holding  taxes 
on  vessels  according  to  measurement,  without  reference  to  value,  are 
taxes  on  tonnage;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  376, 
27  L.  Ed.  428,  2  Sup.  Ct.  266,  Parkersburg  etc.  Transp.  Co.  v.  Parkersburg, 
107  U.  S.  698,  708,  27  L.  Ed.  587,  591,  2  Sup.  Ct.  738,  and  Huse  v.  Glover, 
119  U.  S.  550,  30  L.  Ed.  491,  7  Sup.  Ct.  317,  in  discussion  as  to  what 
constitutes  a  "duty  of  tonnage";  Ferrari  v.  Board  of  Health,  24  Fla. 
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413,  5  Sontb.  4,  azgaendo;  dissenting  opinion  in  Commonwealth  ▼• 
Gloucester  Feny  Co.,  98  Pa.  St.  125,  majority  holding  a  foreign  ferry 
corporation,  doing  business  within  State,  liable  for  taxes,  under  statute 
imposing  tax  on  foreign  corporations  transacting  business  within  State. 
Distinguished  in  St.  Louis  v.  Eagle  Packet  Co.,  214  Mo.  652,  653,  114 
S.  W.  26,  upholding  ordinance  exacting  wharfage  estimated  upon  ton- 
nage of  boat,  but  providing  that  no  wharfage  should  be  exacted  where 
city  had  expended  no  money  on  wharf;  Keokuk  etc.  Packet  Co.  v. 
Keokuk,  95  U.  S.  86,  89,  24  L.  Ed.  380,  381,  Leathers  v.  Aiken,  9  Fed.  681, 
and  Northwestern  Union  Packet  Co.  v.  St.  Louis,  100  U.  S.  428,  25 
L.  Ed.  690,  where  it  was  held  within  power  of  municipality  to  impose 
wharfage  dues  proportioned  on  tonnage  of  vessel;  Wheeling  etc.  Trans. 
Co.  V.  Wheeling,  99  U.  S.  284,  25  L.  Ed.  415,  where  State  statute,  taxing 
steamboats  engaged  in  interstate  commerce,  as  personal  property  in 
city  where  company  owning  them  has  its  principal  office,  was  held 
valid. 

Constitutionality    of    State    regulations    of   interstate    commerce. 
Note,  27  Am.  St.  Rep.  557. 

Beasonable  compensation  may  be  exacted  for  use  of  wbarves  erected 
by  private  enterprise. 

Approved  in  People  v.  Roberts,  3  Cal.  Unrep.  373,  25  Pac.  496,  up- 
holding wharfage  charge  against  lighter  engaged  in  boarding  vessel 
between  it  and  wharf;  Keckevoet  v.  City  of  Dubuque,  158  Iowa,  643, 
138  N.  W.  545,  but  holding  that  charge  in  question  was  unreasonable 
and  discriminatory;  Riddick  v.  Dunn,  145  N.  C.  33,  13  Ann.  Oas.  382, 
58  S.  E.  440,  upholding  right  of  wharfinger  to  make  reasonable  charge 
against  consignee ;  The  Dora  Matthews,  31  Fed.  619,  The  Wm.  H. 
Brinsfield,  39  Fed.  216,  and  De  Bary  Baya  Merchants'  Line  v.  Jackson- 
ville etc.  Ry.  Co.,  40  Fed.  394,  all  following  rule ;  People  v.  Roberts,  92 
Cal.  664,  28  Pac.  691,  such  a  charge  is  not  a  duty  on  tonni^e,  witliin 
meaning  of  section  10,  article  I,  of  the  Federal  Constitution; ^Indian 
Steamboat  Co.  v.  East  Coast  Co.,  28  Fla.  433,  29  Am.  St.  Rep.  272, 
10  South.  492,  the  owners  of  such  wharves  have  no  right  to  entirely 
exclude  the  public  from  the  use  thereof;  Farnum  v.  Johnson,  62  Wis. 
625,  22  N.  W.  754,  holding  village  board  has  power  to  grant  franchise 
to  collect  wharfage  for  use  of  pier;  Louisiana  Construction  etc.  Co.  v. 
Illinois  Central  R.  R.  Co.,  49  La.  Ann.  548,  87  L.  R.  A.  667,  21  South. 
898,  and  Indian  River  Steamboat  Co.  v.  East  Coast  Transp.  Co.,  28 
Fla.  391,  29  Am.  St.  Rep.  258,  10  South.  492,  both  arguendo. 

Distinguished   in   EUerman   v.   Moi^n's   Louisiana   etc.    S.    S.   Co., 
34  La.  Ann.  703,  holding  neither  the  city  of  New  Orleans  nor  its  lessee 
has  right  to  collect  wharfage  from  docks  not  owned  by  itself. 
Right  to  wharfage.    Note,  70  L.  R.  A.  201. 
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Bute  may  regulate  cbarge  wbich  shall  be  demanded  for  rlKht  to  land 
at  a  wharf  owned  hy  an  indivldaal,  or  by  a  municipal  or  other  corporation. 

Approved  in  State  v.  Faudre,  54  W.  Va,  123,  102  Am.  St.  Rep.  927, 
63  L.  R.  A.  877,  46  S.  E.  269,  Ohio  may  fix  charge  for  ferriage  over 
Ohio  river  to  West  Virginia;  Keokuk  etc.  Packet  Co.  v.  Keokak,  95 
U.  S.  85,  24  L.  EcL  380  (reaffirming  45  Iowa,  207,  208,  209,  210,  212, 
214),  and  Cincinnati  etc.  Packet  Co.  v.  Catlettsburg,  105  U.  S.  662, 
26  L.  Ed.  1170,  where  it  was  held  a  municipality  might  charge  and 
collect  from  steamboats  landing  at  wharves  constructed  by  it,  wharfage 
proportioned  to  their  tonnage;  to  the  same  effect. is  Parkersburg  etc. 
Trans.  Co.  v.  Parkersburg,  107  U.  S.  697,  27  L.  EcL  587,  2  Sup.  Ct.  737, 
holding  further,  a  suit  for  relief  against  exorbitant  wharfage  cannot 
be  maintained  in  the  Circuit  Court;  Johnson  y.  Chicago  Elevator  Co., 
119  U.  S.  400j  30  L.  Ed.  451,  7  Sup.  Ct.  259,  where  a  State  statute,  giving 
a  lien  on  vessels  for  certain  causes,  was  held  valid;  Moigan  S.  S.  Co. 
V.  Louisiana  Board  of  Health,  118  U.  S.  462,  463,  30  L.  Ed.  241,  6 
Sup.  Ct.  1118,  affirming  36  La.  Ann.  670,  where  State  statute  imposing 
fees  on  vessels  for  services  rendered  under  quarantine  laws  was  held 
valid ;  New  Orleans  etc.  R.  R.  Co.  v.  Ellerman,  105  U.  S.  172,  26  L.  Ed. 
1017,  as  to  the  ground  of  the  right  of  a  city  to  collect  wharfage;  Cov- 
ington Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  38  L.  Ed.  966,  14  Sup.  Ct. 
1089,  as  an  example  of  case  where  jurisdiction  of  States  and  Federal 
government  is  concurrent;  The  Geneva,  16  Fed.  876,  and  Mayor  etc. 
of  Martinsville  v.  Steamer  Mary  Lewis,  32  La.  Ann.  1294,  both  holding 
municipality,  claiming  right  to  exact  wharfage  for  use  of  public  wharf, 
must  show  plain  legislative  g^rant  of  franchise;  Silver  v.  Tobin,  28  Fed. 
547,  where  remedy,  in  case  charges  are  excessive,  is  pointed  out. 

Distinguished  in  Mount  Hope  Cemetery  v.  Boston,  158  Mass.  512, 
35  Am.  St.  Rep.  518,  33  N.  E.  695,  holding  State  power  over  municipal 
property  does  not  extend  so  far  as  to  enable  the  legislature  to  require 
a  transfer,  without  compensation,  to  a  private  person  or  corporation. 

Right  to  and  liability  for  wharfage  charges  in  absence  of  express 
contract.    Note,  13  Ann.  Oaa.  387,  389. 

Corporate  taxation  and  commerce  clause.    Note,  60  L.  R.  A.  695. 

20  WaU.  583-590,  22  It.  Ed.  427,  OXiABEl  v.  IOWA  CITY. 

Interest  eoupons,  when  severed  ttom  bonds,  are  negotiable  and  pass 
by  delivery. 

Approved  in  Hartman  v.  Greenhow,  102  U.  S.  684,  26  L.  Ed.  276, 
in  holding  legislation  lessening  the  value  of  coupons  to  State  bonds 
does  not  affect  coupons  separated  from  bonds;  Walnut  v.  Wade,  103 
U.  S.  696,  26  L.  Ed.  530,  and  New  York  etc.  Ry.  Co.  v.  Pennsylvania, 
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153  U.  S.  645,  38  L.  Ed.  852,  14  Sup.  Ct.  958,  reaffirming  rule;  Miller 
V.  Berlin,  13  Blatchf.  250,  Fed.  Gas.  9562,  and  Trustees  of  Internal 
Imp.  Fund  v.  Lewis,  34  Fla.  428,  43  Ahl  St.  Rep.  212,  26  L.  R.  A.  746, 
16  South.  326,  both  holding  severed  coupons  possess  all  the  attributes 
of  commercial  p^per;  to  same  ejffect  is  Evertson  v.  Bank,  66  N.  Y.  18, 
23  Am.  Rep.  11;  Chesapeake  etc.  Canal  Co.  v.  Blair,  45  Md.  110,  and 
Brooke  v.  Struthers,  110  Mich.  573,  35  L.  R.  A.  542,  68  N.  W.  275,  both 
arguendo. 

What  instruments  are  negotiable.    Note,  14  Am.  Dec.  425,  426. 
Bonds  and  coupons  as  negotiable  instruments.    Note,  23  Am.  Rep. 

16.  17, 
Coupons.    Note,  64  Am.  Dec.  430,  432,  441,  445. 

Interest  coupons,  "wlien  severed  from  bonds,  become  Independent  claims, 
and  do  not  lose  their  yalidlty,  if  for  any  cause  tbe  bonds  are  canceled  or 
paid  before  maturity. 

Approved  in  Stewart  v.  Lansing,  104  U.  S.  510,  26  L.  Ed.  868,  holding 
burden  is  on  holder  of  coupons  to  show  that  he  is  a  bona  fide  purchaser 
for  value. 

Distinguished  in  Bailey  v.  Buchanan  County,  115  N.  Y.  301,  6  L.  R.  A. 
564,  22  N.  E.  156,  and  Lane  v.  East  Tennessee  etc.  R.  R.  Co.,  13  Lea, 
549,  both  holding,  while  coupons  remain  in  hands  of  holder  of  bonds 
they  remain  mere  incidents  thereof  and  have  no  other  effect  than  the 
stipulation  for  payment  of  interest  contained  in  bonds. 

Coupons,  when  severed  from  bonds  to  which  they  were  originally 
attached,  are  in  legal  effect  equivalent  to  separate  bonds  for  the  different 
installments  of  interest,  and  action  may  be  brought  on  same  when  they 
respectively  fall  due. 

Approved  in  Board  of  Commrs.  of  Ouray  XJounty  v.  Geer,  108  Fed. 
482,  47  C.  C.  A.  450,  holding  under  Mills'  Ann.  Stats.  Colo.,  §  2252, 
municipal  bond  interest  coupons  bear  interest;  United  States  Mort- 
gage Co.  V.  Sperry,  138  U.  S.  341,  34  L.  Ed.  980,  11  Sup.  Ct.  330  (re- 
versing 26  Fed.  729),  New  England  Security  Co.  v.  Vader,  12  Sawy. 
71,  28  Fed.  272,  and  Humphreys  v.  Morton,  100  111.  602,  in  holding  it 
proper  to  allow  interest  on  matured  coupons;  Bowman  v.  Neely,  137 1 
111.  447,  27  N.  E.  759,  holding  this  practice  an  exception  to  general 
rule  that  interest  will  not  be  allowed  on  interest;  Conger  v.  New  Or- 
leans, 32  La.  Ann.  1255,  holding  the  payment  of  a  coupon,  severed 
from  its  bond,  is  no  acknowledgment  of  the  debt  represented  by  the 
bond ;  Amy  v.  Dubuque,  98  U.  S.  473,  25  L.  Ed.  230,  Dexter  v.  Phillips, 
121  Mass.  183,  23  Am«  Bep.  266,  Pennsylvania  R.  Co.  v.  Allegheny 
R.  Co.  48  Fed.  142,  and  Granniss  v.  Cherokee  Township,  47  Fed.  430, 
all  arguendo;  Sanborn  v.  Clough,  64  N.  H.  320,  10  Atl.  680,  where  it 
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was  held  that  under  a  bequest  of  bonds,  unattached  coupons  belonging 
thereto,  passed  with  the  bonds. 

Iowa  statute  of  limitations  begins  to  run  against  interest  coupons, 
severed  from  bonds  to  which  they  belong,  from  time  they  mature. 

Approved  in  Mather  v.  San  Francisco^  115  Fed.  46,  52  C.  C.  A.  631, 
holding  under  Cal.  Code  Civ.  Proc.,  §  337,  requiring  actions  on  written 
instruments  to  be  brought  within  four  years,  action  on  severed  interest 
coupons  barred  four  years  after  maturity  of  coupons;  California  Safe 
Deposit  etc.  Co.  v.  Sierra  Valleys  Ry.  Co.,  158  Cal.  693,  694,  Ann.  Obm. 
1912A,  729,  112  Pac.  275,  276,  holding  that  right  to  plead  statute  was 
not  waived  by  certain  language  in  mortgage  securing  bonds;  Stark 
Bros.  Co.  V.  Gooding,  175  Mo.  App.  356,  162  S.  W.  334,  debt  being 
payable  in  installments,  limitations  begin  to  run  against  installment 
when  it  is  due ;  Amy  v.  Dubuque,  98  U.  S.  474,  475,  476,  25  L.  Ed.  230, 
231,  and  Koshkonong  v.  Burton,  104  U.  S.  669,  26  L.  Ed.  887  (affirming 
4  Fed.  374),  both  holding  same  rule  applies,  although  coupons  remain 
attached  to  bond  representing  principal  debt;  Nash  v.  El  Dorado 
County,  11  Sawy.  89,  24  Fed.  255,  applying  rule  in  construing  California 
statute;  Huey  v.  Macon  County,  35  Fed.  482,  and  Griffin  v.  Macon 
County,  36  Fed.  887,  2  L.  R.  A.  855,  the  time  having  elapsed  after 
maturity  of  coupons  which  would  bar  right  to  recover  on  bonds  after 
maturity,  the  right  to  recover  on  coupons  is  barred;  Kershaw  v.  Han- 
cock, 18  Blatchf.  384,  10  Fed.  542,  and  Broadfoot  v.  Fayetteville,  124 
N.  C.  493,  70  Am.  St.  Rep.  619,  32  S.  £.  808,  as  authority  for  holding 
the  statute  of  limitations  applicable  to  sealed  instruments  is  applicable 
to  unsealed  coupons;  Goodwin  v.  Bath,  77  Me.  464,  1  Atl.  245,  and 
McClelland  v.  Norfolk  R.  R.  Co.,  UO  N.  Y.  477,  6  Am.  St.  Rep.  402, 
1  L.  R.  A.  802,  18  N.  E.  241,  holding  a  coupon  an  incident  of  the  bond 
to  which  it  belongs,  and  not  an  independent  undertaking. 

When  statute  of    limitations  runs  against  county  and    like  war- 
rants.   Note,  8  Am.  St.  Rep.  206. 

When  statutes  of  limitations  bcprins  to  run  against  bonded  indebted- 
ness of  municipality.    Note,  14  Ann.  Gas.  102. 

Time  limitation  begins  to  run  against  action  on  general  municipal 
bonds.    Note,  16  L.  R.  A.  (N.  S.)  804. 

Miscellaneous.  Erroneously  cited  in  Toothacker  v.  Boulder,  13  Colo. 
225,  22  Pac.  470,  May  v.  School  District,  22  Neb.  206,  3  Am.  St.  Rep. 
267,  34  N.  W.  377,  and  State  v.  School  District,  30  Neb.  526,  27  Am.  St. 
Rep.  424,  46  N.  W.  614. 

20  WaU.  590-642,  22  L.  Ed.  429,  MUBDOOK  v.  CITY  OF  IflEMPHIS. 

In  passing  the  act  of  1874,  revising  tlie  laws  of  the  United  States,  it 
was  intent  of  Congress  that  no  change  in  existing  law  should  be  made. 
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Approved  in  In  re  Dana,  68  Fed.  899,  holding  act  of  1874  did  not 
extend  the  class  of  offenses  referred  to  in  section  33  of  the  Judiciary 
Act;  Thommasen  v.  Whitwell,  21  Blatchf.  63,  12  Fed.  903,  and  The 
Schooner  L.  W.  Eaton,  9  Ben.  302,  Fed.  Gas.  8612,  both  arguendo. 

Where  Oongress  passes  two  acts  on  same  subject,  and  the  new  law 
embraces  all  that  was  intended  to  be  preserved  of  the  old,  it  will  be  con- 
strued to  operate  as  a  repeal  of  the  earlier  act. 

Approved  in  In  re  Lind,  192  Fed.  211,  section  2174  of  Revised  Stat- 
utes, as  to  naturalization  of  seamen,  held  not  subject  to  exception  con- 
tained in  prior  actj  Southern  Pac.  Co.  v.  Bartine,  170  Fed.  741,  Nevada 
statute  of  1907  regulating  railroads  held  to  repeal  by  implication  all 
former  legislation  on  subject;  Columbia  Wire  Co.  v.  Boyce,  104  Fed. 
174,  44  C.  C.  A.  588,  holding  since  act  of  June  9,  1900,  amending  26 
Stat.  828,  §  7,  creating  Circuit  Court  of  Appeals,  no  appeal  lies  from  inter- 
locutory order  denying  injunction;  Sponogle  v.  Curnow,  136  Cal.  584, 
69  Pac.  257,  holding  insanity  law  of  1897  repealed  all  previous  acts  re- 
lating to  same  subject  matter  including  Pol.  Code,  §  2151,  fixing  term 
of  ofiSce  of  medical  superintendent  of  asylum  at  four  years;  Ex  parte 
Prindle,  7  Cal.  Unrep.  227,  94  Pac.  873,  applying  rule  to  constitutional 
provisions  for  protection  of  fish  and  game ;  Hustando  v.  Talley,  3  Penne. 
(Del.)  99,  47  Atl.  1012,  holding  act  of  March  12,  1898,  establishing 
system  of  public  schools  repealed  all  previous  legislation  on  same  sub- 
ject ;  People  v.  Thornton,  186  111.  173,  57  N.  E.  845,  holding  acts  of  1883 
and  1887  impliedly  repealed  act  of  March  20,  1869,  conferring  on  town 
of  Thornton  and  no  other  town  special  x)ower  to  license  and  r^ulate 
sale  of  liquors  in  such  township  without  petition  or  payment  of  license 
in  advance;  State  v.  Webster  Parish  School  Board,  126  La.  396,  52 
South.  554,  applying  rule  to  legislation  relative  to  expenditure  of  school 
funds;  Hand  v.  Cook,  29  Nev.  534,  92  Pac.  6,  considering  effect  of 
Revised  Statutes  upon  previous  legislation  affecting  public  lands;  State 
V.  Lee,  28  Nev.  391,  82  Pac.  230,  Stat.  1899,  p.  88,  c.  73,  r^ating 
practice  of  medicine,  is  repealed  by  Stat.  1905,  p.  87,  c.  63;  Pratt  Insti- 
tute V.  City  of  New  York,  183  N.  Y.  158,  75  N.  E.  1121, 1  Gen.  Tax  Law, 
1896,  p.  908,  §  4,  subd.  7,  exempting  real  estate  of  educational  institu- 
tions used  exclusively  for  carrying  out  corporate  purposes,  repeals  spe- 
cial charter  provisions  granting  such  exemption;  Seattle  v.  Clark,  28 
Wash.  729,  69  Pac.  411,  holding  Sess.  Laws  1889-90,  p.  215,  repeal  Ball. 
Codes,  §  2934,  relating  to  Licensing  of  sale  of  liquor  in  cities ;  dissenting 
opinion  in  Jackson  v.  Davis,  4  Mackey  (D.  C),  211,  applying  rule  to 
statutes  relating  to  priority  of  United  States  as  creditor;  Pana  v.  Bow- 
ler, 107  U.  S.  538,  27  L.  Ed.  428,  2  Sup.  Ct.  712,  construing  a  State 
statute;  United  States  v.  Auffmordt,  122  U.  S.  209,  30  L.  Ed.  1185, 
7  Sup.  Ct.  1186  (affirming  19  Fed.  897),  and  United  States  v.  Cheeseman, 
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3  Sawy.  429,  Fed.  Cas.  14,790,  in  construing  Federal  statutes  relating  to 
revenue;  District  of  Columbia  v.  Hutton,  143  U.  S.  27,  36  L.  Ed.  62, 
12  Sup.  Ct.  372,  holding  act  relating  to  police  force  of  District  of> 
Columbia  was  repealed  by  subsequent  act  providing  permanent  form 
of  government  for  District;  The  Aurania  and  The  Republic,  29  Fed. 
103,  in  determining  the  effect  of  the  act,  adopting  the  international 
rules  of  navigation  on  rules  previously  existing;  La  Republique  Fran- 
caise  v.  Schultz,  67  Fed.  40,  where  later  treaty  was  held  to  have  re- 
^  pealed  earlier;  City  of  Gladstone  v.  Throop,  71  Fed.  347,  18  C.  C.  A.  61, 
and  Roche  v.  Jersey  City,  40  N.  J.  L.  261,  both  holding,  where  statute 
covers  whole  ground  occupied  by  earlier  statute,  it  repeals  by  impli- 
cation the  former,  even  if  there  be  no  repugnance;  Treadwell  v.  Yolo 
County^  62  Cal.  664,  holding  an  amendment  of  a  statute  will  operate 
as  though  subjeet  matter  had  been  incorporated  in  statute  amended,  as 
to  actions  had  after  amendment  is  made;  Hanley  v.  Sixteen  Horses,  97 
Cal.  184, 32  Pae.  11,  State  v.  Carbon  Hill  Co.,  4  Wash.  423, 30  Pac.  728, 
Mack  V.  Jastro,  126  Cal.  133,  68  Pac.  373,  Strickland  v.  Geide,  31  Or. 
377,  49  Pac.  983,  Attorney  General  v.  Commissioner  of  Railroads,  117 
Mich.  481,  76  N.  W.  70,  Feige  v.  Michigan  Cent.  Ry.  Co.,  62  Mich.  8, 
28  N.  W.  688,  and  Barnard  v.  Gall,  43  La.  Ann.  961,  10  South.  6,  all 
holding,  where  it  appears  that  an  act  was  intended  as  a  substitute  for 
a  former  act,  it  operates  as  a  repeal  of  the  former  without  express 
words;  State  v.  Elizabeth,  40  N.  J.  L.  282,  where  supplement  to  city 
charter,  prescribing  new  method  of  levying  assessments,  was  held  to 
repeal,  by  implication,  earlier  act  on  same  subject;  Collins  v.  State, 
3  S.  D.  24,  61  N.  W.  778,  holding,  where  legislature  appropriates  as 
salary  for  a  State  officer,  a  sum  less  in  amount  than  it  had  previously 
fixed  as  his  salary,  it  thereby  signifies  its  intention  to  reduce  the  salary 
to  the  amount  appropriated;  Fussell  v.  Gregg,  113  U.  S.  660,  28  L.  £d. 
997,  6  Sup.  Ct.  637,  United  States  v.  Jordan,  2  Low.  643,  Fed.  Cas. 
15,498,  United  States  v.  Claflin,  14  Blatchf .  58,  Fed.  Cas.  14,799,  Opinion 
of  Justices,  66  N.  H.  669,  33  Atl.  1097,  and  Lloyd  v.  Supreme  Lodge 
Knights  of  Pythias,  98  Fed.  71,  38  C.  C.  A.  654,  all  arguendo. 

Distinguished  in  Great  Northern  Ry.  Co.  v.  United  States,  165  Fed. 
949,  963,  954,  84  C.  C.  A.  93,  provisions  of  Elkins  act,  penalizing  giving 
or  receiving  of  rebates,  held  not  repealed  by  Hepburn  act  so  far  as  they 
were  substantially  the  same;  Red  Rock  v.  Henry,  106  U.  S.  601,  27 
la.  Ed.  253,  1  Sup.  Ct.  438,  where  differences  between  earlier  and  later 
acts  were  not  antagonistic. 

Repeal  of  statutes  by  implication.    Note,  14  Am.  Dec.  210. 

Implied  repeal  of  statute  by  code,  revision  or  re-enactment.    Note, 
6  A212L  Oaa.  202. 
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By  omitting,  In  act  of  1867,  clanse  In  act  of  1789,  limiting  Supremo 
Court  to  consideration  of  Federal  questions  in  cases  removed  from  State 
court,  Congress  did  not  intend  to  enact  affirmatively  the  tiling  wUcli  tbat 
clause  proMblted. 

Approved  in  Cortesy  v.  Territory,  7  N.  M.  100,  19  L.  R.  A.  357, 
32  Pac.  508,  construing  act  relating  to  sale  of  liquors  on  Sunday;  Des- 
trelian  v.  Louisiana  Cypress  Lumber  Co.,  45  La.  Ann.  926,  40  Am*  St* 
Rep.  270, 13  South.  232,  arguendo. 

Act  of    1867,  providing  tliat   judgments  of  State  courts  may  be  re-   * 
examined  and  reversed  or  affirmed  in  Supreme  Court,  on  writ  of,  error,  and 
that  writ  shall  have  same  effect  as  if  Judgment  complained  of  had  been 
rendered  in  Federal  court,  does  not  authorize  Supreme  Court  to  examine 
other  than  Federal  questions. 

Approved  in  South  Carolina  v.  Jennings,  204  U.  S.  668,  61  L.  Ed. 
671,  27  Sup.  Ct.  785,  Sauer  v.  City  of  New  York,  206  U.  S.  546,  51  L.  Ed. 
1182,  27  Sup.  Ct.  686,  both  reaffirming  rule;  German  Sav.  &  L.  Soc.  v. 
Dormitzer,  192  U.  S.  128,  48  L.  Ed.  376,  24  Sup.  Ct.  222,  holding  writ 
of  error  will  not  be  dismissed  for  failure  to  raise  Federal  question  below, 
and  on  ground  that  decision  rested  on  ground  independent  of  Federal 
question,  where  plaintiff  in  error  has  insisted  upon  his  constitutional 
rights  as  soon  as  occasion  arose,  and  opinion  deals  expressly  with  such 
rights;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  17f .  and  Nelson  v. 
Lowndes  County,  93  Fed.  542,  in  discussing  office  of  writ  of  error.     . 

Act  of  1867,  in  making  jurisdiction  of  Supreme  Court,  in  causes  re- 
moved from  State  courts,  dependent  on  decision  of  certain  questions  by 
court  below,  against  right  set  up  under  Federal  law  or  authority,  conveys 
strongest  implication  that  these  questions  alone  are  to  be  considered  when 
case  is  brought  before  Supreme  Court  for  revision. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Maryland,  20  Wall.  645,  22 
L.  Ed.  448,  and  McLaughlin  v.  Fowler,  154  U.  S.  663,  26  L.  Ed.  176, 
14  Sup.  Ct.  1193,  both  holding,  until  Supreme  Court  has  decided  State 
court  decided  erroneously  Federal  question  involved,  it  can  go  no  fur- 
ther into  examination  of  cause;  dissenting  opinion  in  St.  Louis  etc.  Ry. 
Co.  V.  McWhirter,  229  U.  S.  286,  57  L.  Ed.  1190,  33  Sup.  Ct.  858,  major- 
ity reviewing  decision  sustaining  defendant's  liability  under  hours  of 
service  act  of  1907  and  Employers'  Liability  Act  of  1908. 

Under  act  of  1867,  Supreme  Court,  on  error  to  State  court,  may  look 
into  opinion  of  court  below,  when  properly  authenticated,  to  ascertain  what 
was  decided,  especially  in  cases  coming  from  Louisiana. 

Approved  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S.  483, 
484,  45  L.  Ed.  287,  288,  21  Sup.  Ct.  179,  and  Carson  v.  Three  States 
Lumber  Co.,  142  Fed.  894,  both  following  rule;  Reinman  v.  City  of 
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Little  Bock,  237  U.  S.  179,  69  L.  Bd.  906.  35  Sup.  Ct.  511,  if  record, 
including  opinion,  leaves  basis  of  fact  upon  which  State  courts  acted 
doubtful,  presumption  is  in  favor  of  judgment ;  Crossley  v.  New  Orleans, 
108  U.  S.  105,  27  L.  Ed.  667,  2  Sup.  Ct.  300,  and  Crescent  City  Live- 
stock Co.  V.  Butchers'  Union  Slaughter-House  Co.,  120  U.  S.  146,  30 
L.  Ed.  617,  7  Sup.  Ct.  474,  reafl&rming  rule  as  to  cases  coming  from 
Louisiana;  Gross  v.  United  States  Mortgage  Co.,  108  U.  S.  485,  27  L.  Ed. 
798,  2  Sup.  Ct.  944,  where  opinion  of  Illinois  Supreme  Court  was 
examined  to  ascertain  whether  judgment  involved  the  denial  of  a  right 
asserted  under  Federal  law;  Philadelphia  Fire  Assn.  v.  New  York,  119 
U.  S.  116,  30  L.  Ed.  346,  7  Sup.  Ct.  Ill,  applying  rule  to  case  brought 
up  from  New  York ;  Kreiger  v.  Shelby  Ry.  Co.,  125  U.  S.  44,  31  L.  Ed. 
678,  8  Sup.  Ct.  755,  where  cause  came  up  from  Supreme  Court  of  Ken- 
tucky ;  Scudder  v.  Color,  175  U.  S.  36,  44  L.  Ed.  64,  20  Sup.  Ct.  26,  hold- 
ing Supreme  Court  cannot  take  jurisdiction  of  writ  of  error  from  State 
court  unless  it  appeal:^  some  Federal  question  was  involved  in  decision 
of  State  court ;  United  States  v.  Taylor,  147  U.  S.  700,  37  L.  Ed.  337, 13 
Sup.  Ct.  481,  arguendo. 

Modified  in  Moore  v.  Mississippi,  21  Wall.  639,  22  L.  Ed.  654,  and 
State  ex  rel.  Citizens'  Bank  v.  Board  of  Liquidation,  98  U.  S.  142,  25 
L.  Ed.  115,  both  holding,  where  record  shows  on  its  face  a  Federal  ques- 
tion was  not  necessarily  involved,  the  Supreme  Court  will  not  go  outside 
of  it  to  ascertain  whether  one  was  in  fact  decided. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  B.  A.  799. 

Where  appeal  Is  taken  to  Supreme  Court,  under  Bevised  Statutes,  sec- 
tion 709,  if  Federal  question  involved  appears  to  have  been  rightly  decided, 
opinion  of  court  below  must  be  ai&rmed  without  further  examination. 

Approved  in  Hamburg-American  S.  S,  Co.  v.  Lennan,  194  U.  S.  628, 
48  L.  Ed.  1167,  24  Sup.  Ct.  857,  following  rule ;  Myrick  v.  Thompson,  99 
U.  S.  297,  25  L.  Ed.  327,  Bonaparte  v.  Tax  Court,  104  U.  S.  595,  26  L.  Ed. 
846,  Wiggins  Ferry  Co.  v.  St.  Louis,  107  U.  S.  378,  27  L.  Ed.  424,  2  Sup. 
Ct.  267,  Allen  v.  McVeigh,  107  U.  S.  437,  27  L.  Ed.  574,  2  Sup.  Ct.  561, 
Traer  v.  Clews,  115  U.  S.  542,  29  L.  Ed.  471,  6  Sup.  Ct.  161,  Southwestern 
Ry.  Co.  V.  Wright,  116  U.  S.  236,  29  L.  Ed.  628,  6  Sup.  Ct.  378,  Pressor 
V.  Illinois,  116  U.  S.  269,  29  L.  Ed.  620,  6  Sup.  Ct.  586,  and  Hannibal  etc. 
Ry.  Co.  V.  Missouri  River  Packet  Co.,  125  U.  S.  273,  31  L.  Ed.  736,  8  Sup. 
Ct.  881,  in  all  of  which  the  writ  of  error  was  dismissed  on  it  appearing 
the  Federal  question  was  rightly  decided  below;  Baldwin  v.  Maryland 
to  Use  of  Hull,  179  U.  S.  222,  45  L.  Ed.  162,  21  Sup.  Ct.  106,  arguendo. 

On  error,  from  Supreme  to  State  court,  it  must  appear  that  latter  de- 
cided against  a  right  claimed  or  asserted  by  plaintiff  in  error,  under  Ooa- 
stitution,  treaties,  laws  or  authority  of  United  States. 
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Approved  in  Leathe  v.  Thomas,  207  U.  S.  98,  52  L.  Ed.  120,  28  Sup. 
Ct.  30,  holding  that  decision  against  plaintiff  in  error  was  on  other  than 
Federal  question;  San  Jose  Land  &  Water  Co.  ▼.  San  Jose  Raneh  Co., 
189  U.  S.  180,  47  L.  Ed.  768,  23  Snp.  Ct.  489,  holding  Federal  right 
specially  set  up  or  claimed  in  State  court  where  claim  of  such  right 
sufficiently  appears  in  motion  for  new  trial  and  in  assignments  of  error 
in  State  Supreme  Court;  Balk  v.  Harris,  132  N.  C.  14,  43  S.  E.  478, 
holding  where  decision  of  question  as  to  validity  of  sister  State  judg- 
ment was  necessary  to  support  State  Supreme  Court  judgment,  fact  that 
another  question,  not  Federal  in  character,  was  inadvertently  decided, 
though  not  presented,  does  not  deprive  defeated  party  of  right  to  writ 
of  error  to  Federal  Supreme  Court;  dissenting  opinion  in  Holden  Land 
&  L.  Co.  v.  Interstate  Trading  Co.,  233  U.  S.  544,  58  L.  Ed.  1087,  34 
Sup.  Ct.  661,  majority  refusing  to  review  decision  of  State  court, 
though  bill  alleged  that  national  bank  was  guilty  of  usury;  Bachman 
V.  Lawson,  109  U.  S.  664,  27  L.  Ed.  1068,  3  Sup.  Ct.  482,  and  Dale  Tile 
Co.  V.  Hyatt,  125  U.  S.  53,  31  L.  Ed.  686,  8  Sup.  Ct.  759,  where,  it 
appearing,  from  argument,  no  Federal  question  was  involved,  writ  of 
error  was  dismissed;  Chouteau  v.  Gibson,  111  U.  S.  200,  28  L.  Ed.  400, 

4  Sup.  Ct.  340,  and  Detroit  Ry.  Co.  v.  Quthard,  114  U.  S.  136,  29  L.  Ed. 
118,  5  Sup.  Ct.  812,  this  must  appear  affirmatively  on  face  of  record; 
Adams  County  v.  Burlington  etc.  Ry.  Co.,  112  U.  S.  127,  28  L.  Ed.  680, 

5  Sup.  Ct.  79,  where  record  shows  judgment  below  rested  on  a  decision 
of  a  non-Federal  question,  the  Supreme  Court  has  no  jurisdiction  to 
review ;  Brooks  v.  Missouri,  124  U.  S.  400,  31  L.  Ed.  458,  8  Sup.  Ct.  446, 
it  appearing  that  the  decision  of  the  alleged  Federal  question  was  not 
necessary  to  the  judgment  rendered,  the  Supreme  Court  is  without  juris- 
diction over  cause;  Weatherby  v.  Bowie,  131  U.  S.  ccxv  (Appx.),  25 
L.  Ed.  607,  reaffirming  rule;  Anderson  v.  Carkins,  135  U.  S.  486,  34 
L.  Ed.  274,  10  Sup.  Ct.  906,  holding  Supreme  Court  has  jurisdiction  over 
cause  where  State  court,  in  rendering  judgment,  necessarily  denied  a 
right  claimed  by  defendant  under  homestead  laws;  Bank  of  Commerce 
v.  Tennessee,  161  U.  S.  144,  40  L.  Ed.  649,  16  Sup.  Ct.  460,  holding 
Supreme  Court  has  not  jurisdiction  when  decision  of  State  court  was  in 
favor  of  right  claimed  under  Federal  law ;  dissenting  opinion  in  Tennes- 
see V.  Davis,  100  U.  S.  283,  25  L.  Ed.  657,  and  Baltimore  &  0.  R.  Co. 
V.  Railroad  Commission,  196  Fed.  698,  both  arguendo. 

Apparently  modified  in  Gross  v.  Mortgage  Co.,  108  U.  S.  484,  27  L.  Ed. 
797,  2  Sup.  Ct.  943,  where  court  examined  opinion  of  lower  court  to 
ascertain  whether  judgment  involved  a  right  asserted  under  Federal  law. 

Distinguished  in  Bank  v.  Tennessee,  163  U.  S.  421,  41  L.  Ed.  213,  16 
Sup.  Ct.  1115,  discussing  object  of  making  opinion  of  lower  court  part 
of  record. 
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Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  881,  332. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  474. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  572. 

Fact  that  State  court  has  erroneously  decided  against  ri^t  claimed 
under  Federal  laws  will  not  warrant  reversal  in  Supreme  Courts  if  judg- 
ment is  snstalnahle  on  other  grounds. 

Approved  in  Southern  Pacific  Co.  v.  Schuyler,  227  U.  S.  610,  611, 
43  L.  R.  A.  (N.  S.)  901,  57  L.  Ed.  669,  33  Sup.  Ct.  277,  and  Arkansas 
Southern  R.  R.  Co.  v.  German  Nat.  Bank,  207  U.  S.  275,  52  L.  Ed.  204, 
28  Sup.  Ct.  78,  both  reaflfirming  rule ;  Consolidated  Turnpike  Co.  v.  Nor- 
folk etc.  Ry.  Co.,  228  U.  S.  599,  57  L.  Ed.  983,  33  Sup.  Ct.  605,  dis- 
missing writ  of  error  to  State  court  where  Federal  question  raised  was 
frivolous;  Berea  Collie  v.  Commonwealth  of  Kentucky,  211  U.  S.  53, 
53  L.  Ed.  85,  29  Sup.  Ct.  33,  where  Sti^te  statute  forbidding  teaching 
of  white  and  negro  pupils  together  was  held  separable  and  valid  as  to 
corporations ;  Jenkins  v.  Loewenthal,  110  U.  S.  222,  28  L.  Ed.  129,  3  Sup. 
Ct.  639,  and  Hale  v.  Akers,  132  U.  S.  564,  565,  33  L.  Ed.  446,  10  Sup. 
Ct.  175,  both  holding  where  two  complete  defenses  were  put  in  in  lower 
court,  one  involving  a  Federal  question  the  other  not,  and  judgment  for 
defendant  was  given  on  both,  the  Supreme  Court  will  affirm  judgment 
below  without  considering  Federal  question;  to  the  same  effect  are 
Eustis  V.  Bolles,  150  U.  S.  366,  37  L.  Ed.  1112,  14  Sup.  Ct.  132,  Rutland 
Ry.  Co.  V.  Central  Vermont  Ry.  Co.,  159  U.  S.  641,  40  L.  Ed.  289,  16 
Sup.  Ct.  116,  and  Harrison  v.  Morton,  171  U.  S.  47,  43  L.  Ed.  66, 18  Sup. 
Ct.  745,  where,  under  rule.  Supreme  Court  refused  to  review  judgment 
of  lower  courts ;  Eureka  v.  Wilson,  15  Utah,  60,  48  Pac.  43,  and  Ogden 
City  V.  Crossman,  17  Utah,  71,  53  Pac.  987,  applying  rule  to  practice  in 
State  court ;  Given  v.  Wright,  117  U.  S.  656,  29  L.  Ed.  1024,  6  Sup.  Ct. 
910,  and  Crescent  City  Live  Stock  Co.  v.  Butchers'  Union  Slaughter- 
house Co.,  120  U.  S.  157,  30*  L.  Ed.  620,  7  Sup.  Ct.  480,  both  arguendo. 

Where  question  raised  by  Federal  law  has  been  erroneously  decided  in 
State  court,  and  such  decision  was  necessary  to  a  final  Judgment  in  case, 
Supreme  Court  will  reverse,  and  render  Judgment  on  the  merits,  or  remand 
cause,  as  circumstances  may  require. 

Approved  in  Straus  v.  American  Publishers'  Assn.,  231  U.  S.  237, 
Ann.  Oas.  1915A,  869,  L.  R.  A.  1915A,  1099,  58  L.  Ed.  200,  34  Sup.  Ct. 
84,  reaffirming  rule;  Monson  v.  Simonson,  231  U.  S.  347,  58  L.  Ed.  262, 
34  Sup.  Ct.  71,  judgment  .of  State  court  reversed  without  prejudice  to 
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its  power  to  decide  questions  left  open  by  its  opinion ;  Onlf  etc.  Ry.  Co. 
V.  McGinnis,  228  U.  S.  176,  57  L.  Ed.  787,  33  Sup.  Ct.  426,  3  N.  C.  C.  A. 
881,  reversing  judgment  of  State  court  and  remanding  for  new  trial; 
Wilcox  V.  Luco,  118  Cal.  645,  62  Am.  St.  Bep.  809,  45  L.  B.  A.  586,  50 
Pac.  760,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A. 
89,  54,  56,  57. 

Congress  has  limited  Jurisdiction  of  Sniweme  Court  within  constitutional 
grant  of  power. 

Approved  in  St.  Louis  Iron  Mountain  etc.  Ry.  Co.  v.  Taylor,  210  U.  S. 
292,  52  L,  Ed.  1067,  28  Sup.  Ct.  616,  arguendo. 

■ 

The  appeal  1b  the  only  mode  hy  which  a  decree  in  chancery  can  he 
hrought  np  ttom  an  inferior  Federal  court. 

Approved  in  Swift  Fertilizer  Wks.  v.  Okolona  Cotton  Oil  Co.,  186 
Fed.  158,  108  C.  C.  A.  428,  reaffirming  rule. 

Conclusiveness  of  discharge  in  insolvency.  Note,  15  Am.  St.  Bep. 
216. 

Miscellaneous.  Cited  in  Ex  parte  Anderson,  46  Tex.  Cr.  390,  81  S.  W. 
982,  city  court  has  no  jurisdiction  to  try  one  accused  of  violation  of 
State  penal  statute;  Caillot  v.  Deetken,  113  U.  S.  216,  28  L.  Ed.  983, 
5  Sup.  Ct.  432,  and  Smith  v.  Dubose,  78  Ga.  433,  6  Am.  St.  Bep.  267, 
3  S.  E.  313,  erroneously;  Lee  y.  Kaufman^  3  Hughes,  133^  Fed.  Cas. 
8191,  incidentally. 

20  WaU.  643-646,  22  Ik  Ed.  446,  BAtiTIMOBE  ETC.  B.  B.  OO.  v.  MABY- 
LANB. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  57. 

20  WaU.  -646-649,  22  L.  Ed.  448,  MATHEWS  v.  McSTEA. 

Supreme  Court  lias  Jurisdiction  to  review  State  court  decision,  where 
effect  on  a  given  contract,  of  tlie  act  of  the  executive  in  inaugurating  the 
Civil  War,  was  passed  on. 

Approved  in  Bond  v.  Moore,  93  U.  S.  594,  595,  23  L.  Ed.  98S,  holding 
the  effect  of  the  act  of  the  executive  in  removing  restrictions  on  com- 
merce in  States  lately  in  insurrection  presents  a  Federal  question ;  Cellu- 
loid Mfg.  Co.  V.  Goodyear  Dental  Vulcanite  Co.,  13  Blatchf.  388,  Fed. 
Cas.  2543,  in  discussion  as  to  subjects  which  give  Federal  courts  juris- 
diction. 
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•  Distinguished  in  New  York  Life  Ins.  Co.  v.  Hendren,  92  U.  S.  287, 
83  L.  Ed.  710,  where  the  holding  of  State  court  was  as  to  effect,  under 
general  public  law,  of  sectional  civil  war  on  contract,  subject  of  suit. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  522. 

Miscellaneous.  Erroneously  cited  in  Walker  v*  Beauchleri  27  Oratt. 
524. 

20  Wall.  650-651,  22  L.  Ed.  448,  OADI.E  ▼.  BASEB. 

Debtors  of  national  bank  when  sued  by  its  receiver  cannot  inanlre  Into 
legality  of  his  appointment. 

Approved  in  Lyons  v.  Bank  of  Discount,  154  Fed.  398,  applying  rule  to 
State  bank  doing  business  in  District  of  Columbia;  Threadgill  v.  Col- 
cord,  16  Okl.  462,  85  Pae.  708,  one  who  has  filed  petition  asking  receiv- 
jBr's  appointment,  and  who  is  purchaser  at  sale,  is  estopped  from  ques- 
tioning appointment  of  receiver;  Metropolitan  Nat.  Bank  v.  Commercial 
State  Bank,  104  Iowa,  686,  74  N.  W.  27,  Barbour  v.  Bank,  45  Ohio  St. 
141,  12  N.  E.  8,  and  Qreenawalt  v.  Wilson,  52  Kan.  115,  34  Pac.  404, 
all  holding  the  appointment  of  a  receiver  cannot  be  attacked  in  collat- 
eral proceedings;  Sanger  v.  Upton,  91  U.  S.  59,  23  L.  Ed.  222,  where 
like  rule  was  applied  to  case  of  an  assignee  in  bankruptcy;  Stanton 
y.  Wilkeson,  8  Ben.  361,  Fed.  Cas.  13,299,  holding  appointment  of  re- 
ceiver by  controller  is  presumed  to  be  with  approval  of  Secretary  of 
Treasury;  Bowden  v.  Morris,  1  Hughes,  380,  Fed.  Cas.  1715,  ai^endo. 

20  Wall.  652,  22  I..  Ed.  449,  TREAT  v.  JEMISON. 

Oounsti  having  failed  to  assign  error  as  1b  reqnired  by  twenty-fixst  mla 
of  Supreme  Court,  Judgment  below  was  affirmed. 

Approved  in  Ward  v.  Sherman,  7  Ariz.  278,  64  Pac.  435,  assignment 
which  does  not  distinctly  point  out  grounds  of  error  relied  on  is  insuffi- 
cient. 

20  WaU.  653-655,  22  I..  Ed.  410,  PABCBL8  ▼.  JOHNSON. 

Writ  of  error  will  not  issue  from  Supreme  Court  in  a  cause  where  it 
is  evident  parties  have  not  exhausted  the  power  of  inferior  courts. 

Approved  in  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  132,  46  L.  Ed. 
18,  22  Sup.  Ct.  50,  holding  judgment  reversing  judgment  of  trial  court 
granting  recovery  of  usurious  interest  and  remanding  cause  for  further 
proceedings  not  final  judgment  to  which  error  lies;  Morgan  v.  Thomp- 
son, 124  Fed.  205,  59  C.  C.  A.  672,  holding  Circuit  Court  of  Appeals 
cannot  review  judgment  of  United  States  Court  of  Appeals  in  Indian 
Territory  reversing  inferior  court  and  remanding  for  further  proceed- 
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ings;  McComb  v.  Commissioners  of  Knox  County,  91  U.  S.  2,  88  L.  Ed. 
185,  holding  judgment  of  Ohid  Court  of  Common  Pleas  cannot  be  re- 
viewed in  United  States  Supreme  Court;  Baker  v.  White,  92  U.  S.  179, 

23  L.  Ed.  481,  holding  judgment  of  Circuit  Court,  reversing  judgment 
of  District  Court  and  ordering  a  new  trial,  is  not  such  a  final  judgment 
as  may  be  reviewed  in  Supreme  Court;  Davis  v.  Crouch,  94  U.  S.  617, 

24  L.  Ed.  282,  the  Supreme  Court  has  no  power  to  review  a  judgment 
of  the  highest  court  in  a  State  which  reverses  that  of  an  inferior  court 
and  orders  a  new  trial;  Bostwick  v.  Brinkerhoff,  106  U.  S.  4,  27  L.  Ed. 
74, 1  Sup.  Ct.  16,  holding  judgment  of  reversal  in  State  court,  with  leave 
for  further  proceedings  in  court  of  original  jurisdiction,  is  not  review- 
able in  United  States  Supreme  Court;  Great  Western  Tel.  Co.  v.  Bum- 
ham,  162  U.  S.  342,  40  L.  Ed.  998,  16  Sup.  Ct.  861,  reaffirms  rule;  Lee  v. 
Heath,  61  N.  J.  L.  261,  39  Atl.  729,  where  it  was  decided,  writ  of  error 
lies  from  New  Jersey  Court  of  Appeals  to  State  Supreme  Court,  to  bring 
up  judgment  of  latter,  reversing  judgment  of  Circuit  Court  and  ordering 
further  proceedings. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court    Note,  62  L.  R.  A.  517. 

20  WalL  66&>670,  22  Ik  Ed.  456,  0ITIZBN8'  BAVINaS   ft    LOAN  ASSO- 
CIATION V.  TOPEKA. 

Antborlsation  of  county  or  city  to  incur  debt  by  bond  carries  witli  it 
right  to  levy  sncli  taxes  as  are  necessary  to  pay  tbe  debt,  unless  there  be 
some  statate  limiting  the  power  of  taxation,  which  repels  mx€st  an  inference. 

Approved  in  Rose  v.  McKie,  146  Fed.  691,  76  C.  C.  A.  274,  granting 
mandamus  to  compel  levy  of  tax  by  town  to  pay  judgment  against  it; 
United  States  v.  Saunders,  124  Fed.  128,  69  C.  C.  A.  394,  holdii^  when 
judgment  has  been  rendered  against  city  on  district  bonds  for  internal 
improvements,  mandamus  lies  to  compel  officers  to  levy  and  collect  taxes 
to  pay  it;  United  States  v.  Capdevelle,  118  Fed.  814,  65  C.  C.  A.  421, 
holding  authority  given  by  Ix>uisiana  drainage  acts  to  make  special 
assessments  against  city  of  New  Orleans  for  cost  of  drainage  work 
gives  authority  for  levy  of  special  tax  by  city  to  discharge  indebtedness ; 
Cleveland  v.  United  States,  111  Fed.  344,  49  C.  C.  A.  383,  holding  under 
Cleveland  Charter,  §  23,  there  was  no  implication  of  power  to  levy  special 
taxes  for  water  and  lights,  which  were  ordinary  municipal  expenses,  in 
excess  of  limitation  imposed  thereby;  City  of  Little  Rock  v.  United 
States,  103  Fed.  421,  43  C.  C.  A.  261,  holding  Arkansas  City  may  issue 
its  warrants  in  payment  of  its  debts;  Potter  v.  County  of  Santa  Barbara, 
160  Cal.  366,  116  Pao.  1103,  applying  rule  to  road  districts;  Minden- 
Edison  Light  etc.  Co.  v.  City  of  Minden,  94  Neb.  163,  142  N.  W.  674, 
applying  rule  to  municipal  light  bonds;  Commissioners  v.  MacDonald, 
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McKoy  &  Co.,  148  N.  C.  133,  61  S.  E.  645,  holding  that  general  taxes 
could  be  levied  to  pay  interest  on  valid  county  bonds  where  no  authority 
to  levy  special  tax  had  been  given;  Manning  v.  City  of  Devils  Lake,  13 
N.  D.  51,  99  N.  W.  52,  city  cannot  issue  bonds  for  construction  of  bridge 
outside  of  city  limits;  City  of  Eugene  v.  Willamette  Valley  Co.,  52  Or. 
501,  97  Pac.  821,  holding  that  city  charter  provided  special  fund  for 
payment  of  water  bonds  and  that  shortage  should  be  paid  out  of  general 
fund;  State  ▼.  Mayor  etc.  of  City  of  Bristol,  106  Tenn.  324,  70  S.  W. 
1033,  holding  Act  of  1887,  c.  88,  conferring  power  on  Bristol  to  issue 
bonds  impliedly  confers  power  on  city  to  levy  tax  to  pay  bonds  and 
interest;  United  States  v.  New  Orleans,  98  U.  S.  394,  25  L.  Ed.  226, 
Scotland  County  Court  v.  United  States,  140  U.  S.  46,  35  L.  Ed.  358, 
11  Sup.  Ct.  699,  and  Ralls  County  Court  v.  United  States,  105  U.  S.  736, 
26  L.  Ed.  1222,  affirming  right  of  municipality  to  levy  tax  to  meet  prin- 
cipal  and  interest  on  bonds  issued  to  pay  for  public  works;  United 
States  V.  County  of  Macon,  99  U.  S.  589,  25  L.  Ed.  832,  where  right  to 
levy  taxes  being  limited  as  to  rate,  court  refused  writ  of  mandamus  to 
compel  a  levy  at  a  greater  rate  than  fixed  by  statute;  Quincy  v.  Jack- 
son, 113  U.  S.  337,  28  L.  Ed.  1003,  5  Sup.  Ct.  546,  holding  act  authorizing 
city  to  incur  debt  for  purpose  of  subscribing  to  stock  of  railroad,  com- 
pany confers  authority  to  levy  taxes  for  payment  of  debt  in  excess 
of  limit  of  taxation  authorized  by  law  for  ordinary  municipal  purposes ; 
Ex  parte  Parsons,  1  Hughes,  284,  Fed.  Cas.  10,774,  and  Sibley  v.  Mobile, 
3  Woods,  539,  Fed.  Cas.  12,829,  both  reaffirming  rule;  United  States  v. 
New  Orleans,  2  Woods;  233,  Fed.  Cas.  15,871,  and  Stryker  v.  Board  of 
Commrs.  of  Grand  County,  77  Fed.  574, 23  C.  C.  A.  286,  both  holding  where 
legislature  has  provided  a  means  of  payment,  this  repels  inference  that 
resort  to  taxation  was  intended;  United  States  v.  Lincoln  County,  5 
Dill.  195,  198,  Fed.  Cas.  15,503,  holding  judgment  creditors  of  counties 
in  Missouri  are  entitled  to  the  levy  of  a  special  tax  to  pay  judgments 
obtained  on  railroad  aid  bonds,  if  county  does  not  provide  other  means 
of  payment;  Goelet  v.  Elizabeth,  10  Fed.  Cas.  527,  Deuel  County  v.  First 
Nat.  Bank,  86  Fed.  266,  30  C.  C.  A.  30,  and  United  States  v.  Elizabeth, 
25  Fed.  Cas.  990,  all  holding  writ  of  mandamus  will  issue  to  compel 
a  city  to  levy  tax  to  pay  its  legal  debts ;  Savings  &  Loan  Assn.  v.  Alturas 
County,  65  Fed.  683,  United  States  v.  Key  West,  78  Fed.  91,  23  C.  C.  A. 
663,  and  Sutherland  Co.  v.  Evart,  86  Fed.  600,  601,  30  C.  C.  A.  305,  all 
reaffirming  rule ;  Peoria  etc.  Ry.  Co.  v.  People,  116  111.  408,  6  N.  E.  500, 
holding  l^slative  authorization  to  contract  debt  for  specific  purpose 
carries  with  it  power  to  levy  taxes  for  payment  thereof;  State  v.  New 
Orleans,  34  La.  Ann.  482,  issuing  mandamus  to  compel  tax  levy  to  pay 
interest  on  bonds  authorized  by  law;  Laughlin  v.  County  Commissioners 
of  Santa  Fe,  3  N.  M.  302,  5  Pac.  820,  holding  tax  to  pay  bonds  issued 
under  special  act  not  invalidated  by  limitation  on  rate  of  taxation, 
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although  exceeding  same;  Oconto  City  Water  Supply  Co.  v.  Oconto,  105 
Wis.  76, 80  N.  W.  1116,  reaffii-ming  rule ;  Breckinridge  County  v.  M'Cracken, 
61  Fed.  196,  9  C.  C.  A.  442,  and  Brook  v.  Memphis,  4  Fed.  Cas.  288,  both 
arguendo. 

Distinguished  in  Raton  Water  Works  v.  Raton,  9  N.  M.  88,  46  Pac. 
904,  holding  one  who  contracts  with  town,  chargeable  with  notice  of 
statutes  limiting  its  power  to  fulfill  contract  by  taxation;  dissenting 
opinion  in  Super  v.  Tadlock,  94  Kan.  407,  146  Pac.  995,  majority  holding 
that  tax  might  be  levied  on  township  to  pay  judgment  for  damages  from 
defective  road,  in  addition  to  tax  for  township  purposes. 

"Right  of  municipalities  to  contract  is  limited  by  their  right  to  tax, 
and  if  in  given  case  no  tax  can  lawfully  be  levied  to  pay  debt,  the  contract 
is  void  for  want  of  authority  to  make  it. 

Approved  in  Farmers'  etc.  Trust  Co.  v.  Sioux  Falls,  131  Fed.  903, 
where  city  granted  to  water  company  exclusive  privilege  of  maintain- 
ing water-pipes  in  streets  for  twenty  years,  it  cannot  construct  its  own 
waterworks  after  expiration  of  term,  if  it  has  no  power  to  so  invest  its 
funds;  United  States  v.  Carlisle,  5  App.  D.  C.  154,  holding  void  pro- 
vision of  revenue  act  of  1890  granting  bounty  to  sugar  producers ;  Union 
Ice  etc.  Co.  v.  Town  of  Ruston,  135  La.  901,  Ann.  Cas.  19160,  1274, 
L.  R.  A.  1916B,  859,  66  South.  263,  enjoining  construction  and  mainten- 
ance of  municipal  ice  plant;  Sutherland  Co.  v.  Evart,  86  Fed.  602,  603, 
30  C.  C.  A.  305,  following  rule ;  Mayor  etc.  of  Mobile  v.  Moog,  53  Ala.  565, 
567,  holding  contract  of  city  for  acquirement  of  free  wharf,  void  for  lack 
of  power  to  tax  for  pa3rment  thereof ;  City  of  Euf aula  v.  McNab,  67  Ala. 
591,  42  Am.  Rep.  120,  holding  purchase  by  city  of  land  for  use  of  fair  as- 
sociation, ultra  vires ;  Laporte  v.  Gamewell  Fire  Alarm  Tel.  Co.,  146  Ind. 
476,  58  Am.  St.  Rep.  366,  45  N.  E.  588,  holding  city  council  has  no  power 
to  ratify,  by  resolution  or  otherwise  invalid  indebtedness  of  city;  Ham- 
mond V.  Place,  116  Mich.  631,  74  N.  W.  1003,  holding  payment  of  valid 
obligation  of  city  enforceable  by  mandamus  to  compel  taxation;  State 
V.  Young,  29  Minn.  545,  9  N.  W.  750,  holding  State,  by  contracting  debt, 
obligates  itself  to  resort  to  taxation  to  pay  same;  Floyd  v.  Perrin,  30 
S.  C.  17,  2  L.  R.  A.  247,  8  S.  E.  20,  holding  legislature,  by  authorizing 
municipality  to  subscribe  to  railroad,  does  not  acquire  right  to  confer 
upon  it  taxing  power,  not  otherwise  authorized  by  law;  Gould  v.  Paris, 
68  Tex.  516,  4  S.  W.  652,  holding  contract  for  purchase  of  (ire-engine 
void,  city  lacking  power  to  tax;  Breckinridge  County  v.  M'Cracken, 
61  Fed.  195,  9  C.  C.  A.  442,  arguendo. 

Distinguished  in  County  of  Moultrie  v.  Fairfield,  105  U.  S.  379,  26 
L.  Ed.  949,  where  there  was  power  to  levy  tax  to  pay  bonds  in  question. 

Legislative  control  of  taxation.    Note,  69  Am.  Dec.  789. 
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Ballway  aid  boi^ds  are  upheld,  becanse  Issued  for  a  pabllc  nse,  wbich 
it  is  tbe  right  and  duty  of  the  State  govemment  to  assist. 

Approved  in  The  George  W.  Elder,  159  Fed.  1008,  city  may  construct 
and  maintain  drydocks;  Township  of  Burlington  v,  Beasley,  94  U.  S. 
314,  24  L.  £d.  164,  upholding  township  bonds  issued  to  aid  in  construc- 
tion of  a  custom  mill,  owned  by  an  individual;  Fellows  v.  Walker,  39 
Fed.  653,  upholding  statute  authorizing  issue  of  municipal  bonds  to 
private  corporations  organized  for  purpose  of  furnishing  natural  gas 
to  municipalities;  Kelly  v.  Pittsburgh,  104  U.  S.  81,  26  L.  Ed.  659, 
arguendo;  dissenting  opinion  in  Jarrolt  v.  Moberly,  103  U.  S.  589,  26 
L.  £d.  495,  as  authority  for  holding  bonds  issued  to  aid  a  railroad  com- 
pany in  erecting  "machine-shops"  are  issued  for  a  public  use,  the 
case  was  decided  on  other  grounds,  the  majority  affirming  the  opinion  of 
the  Circuit  Court,  5  Dill.  265,  Fed.  Cas.  7223. 

Public  purposes  for  which  money  may  be  appropriated  or  raised 
by  taxation.    Note,  14  L.  B,  A.  478. 

Power  of  State  to  lend  its  aid  in  construction  of  railroad  Is  based  on 
theory  that  a  railroad  Is  a  qnasi-public  corporation. 

Approved  in  Agawam  v.  Hampden,  130- Mass.  536,  upholding  act  au- 
thorizing town  to  raise  funds  to  build  bridge;  dissenting  opinion  in 
Lake  Superior  etc.  Ry.  Co.  v.  United  States,  93  U.  S.  457,  2S  L.  Ed.  972. 
Cole  v.  La  Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup.  Ct.  419,  and 
Chicago  etc.  Ry.  Co.  v.  Attorney  General,  5  Fed.'  Cas.  596,  all  arguendo. 

In  every  free  govemment  there  are  rights  which  are  beyond  the  control 
of  the  State. 

Approved  in  Beatty  v.  United  States,  203  Fed.  624,  625,  122  C.  C.  A. 
16,  in  eminent  domain  proceeding  by  United  States  in  Federal  court, 
land  owner  cannot  be  deprived  of  trial  by  jury,  irrespective  of  State 
practice;  First  State  Bank  v.  Shallenberger,  172  Fed.  1002,  holding 
void  Nebraska  statute  confirming  banking  business  to  corporations  and 
requiring  each  bank  to  contribute  to  depositors'  guaranty  fund;  United 
States  V.  Delaware  &  H.  Co.,  164  Fed.  250,  holding  void,  "commodities 
clause"  of  Interstate  Commerce  Act  as  to  railroad  companies  owning  coal 
lands ;  Britton  v.  Board  of  Election  Commrs.,  129  Cal.  345,  61  Pac.  1118, 
holding  primary  election  law  of  1889  void ;  Lappin  v.  District  of  Colum- 
bia, 22  App.  D.  C.  77,  holding  tax  upon  brokers  void  as  based  upon 
arbitrary  discrimination;  McKinster  v.  Sager,  163  Ind.  680,  106  Am.  St. 
Rep.  268,  68  L.  R.  A.  273,  72  N.  E.  858,  holding  void  Acts  1903, 
p.  276,  c.  153,  making  sales  of  stock  by  merchant  not  in  due  course  of 
business  void  as  to  creditors  who  sold  stock,  unless  schedule  of  creditors, 
etc.,  published ;  Gautier  v.  Ditmar,  204  N.  Y.  26,  Ann.  Cas.  1913C,  960, 
97  N.  E.  467,  upholding  statute  authorizing  city  of  New  York  to  sell 
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tax  liens  at  public  auction;  In  re  McNauglit,  1  Okl.  Cr.  645,  99  Pac. 
248y  upholding  constitutional  provision  for  prosecution  by  information, 
without  indictment;  McClain  y.  Williams,  11  S.  D.  232,  74  Am.  St.  Rep. 
794,  76  N.  W.  931,  holding  Laws  1893,  c.  102,  §  3686,  giving  innkeeper 
lien  on  effects  of  guest  absconding  without  paying  bill  does  not  give 
him  lien  on  goods  of  third  person  for  board  of  guest  to  whom  goods 
had  been  lent;  Parmville  v.  Walker,  101  Va.  330,  43  S.  E.  661,  upholding 
Act  1901,  c.  113,  conferring  on  municipalities  power  to  establish  dis- 
pensary for  sale  of  liquor;  Chicago  etc.  Ry.  Co.  v.  Chicago,  166  U.  S. 
237,  41  L.  Ed.  986,  17  Sup.  Ct.  585,  holding  State  has  no  right  to  take 
private  property  for  public  use  without  making  due  compensation ;  State 
V.  Addington,  12  Mo.  App.  221,  implied  reservations  of  right  exist  of 
such  absolute  character  that  laws  infringing  same  will  not  be  enforced; 
Varner  v.  Arnold,  83  N.  C.  210,  holding  orders  of  Federal  military  com- 
manders, after  war,  interfering  with  administration  of  laws  by  courts, 
not  binding  thereon;  Hurtado  v.  California,  110  U.  S.  536,  28  L.  Ed. 
239,  4  Sup.  Ct.  121,  in  discussion  as  to  what  constitutes  due  process  of 
law;  State  v.  Lindell  Hotel  Co.,  9  Mo.  App.  458,  holding  court  had 
power  to  raise  assessments  of  land  without  giving  actual  notice  to 
owners. 

Distinguished  in  Appeal  of  AUyn,  81  Conn.  537,  129  Am.  St.  Rep.  226, 
23  L.  R.  A.  (N.  S.)  630,  71  Atl.  795,  State  may  license  sale  of  intoxicat- 
ing liquors;  Stratton  Claimants  v.  Morris  Claimants,  89  Tenn.  511,  12 
L.  R.  A.  73,  holding  power  of  l^slature  extends  to  every  subject  as 
prohibited  by  Constitution. 

Constitutionality   of   statutes   restricting   contracts    and   business. 
Note,  21  L.  R.  A.  790. 

In  all  branches  of  our  government,  State  and  national,  the  powers  of 
Vovemment  are  limited  and  defined. 

Approved  in  In  re  Morgan,  26  Colo.  424,  77  Am.  St.  Rep.  276,  58  Pae. 
1074,  holding  void  Sess.  Laws  1899,  c.  103,  restricting  number  of  hours 
men  shall  work  in  underground  mines  and  smelters ;  Beach  v.  Bradstreet, 
85  Conn.  348,  Ann.  Oas.  1913B,  946,  82  Atl.  1032,  holding'  void  statute 
granting  State  aid  to  Civil  War  veterans;  Curry  v.  District  of  Colum- 
bia, 14  App.  D.  C.  439,  holding  void  regulation  of  District  commissioners 
granting  exclusive  hackstand  privileges  to  railroad  company;  People  v. 
Coler,  166  N.  Y.  20,  59  N.  E.  722,  holding  void  labor  law  of  1897,  as 
amended  by  Liaws  1899,  cc.  192,  567;  Ex  parte  Anderson,  46  Tex.  Cr. 
390,  81  S.  W.  981,  city  court  cannot  try  one  accused  of  violation  of 
State  penal  statute;  Ladd  v.  Holmes,  40  Or.  183,  91  Am.  St  R^.  470, 
66  Pac.  720,  upholding  primary  election  law  of  1901 ;  State  v.  Travelers' 
Ins.  Co.,  73  Conn.  287,  47  Atl.  310,  arguendo;  Lothrop  v.  Stedman,  13 
Blatchf.  142,  42  Conn.  590,  Fed.  Cas.  8519,  holding  legislative  inquiry 
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into  corporation's  affairs  with  reference  to  repeal  of  its  charter,  not  a 
judicial  act;  Maynard  v.  Hill,  125  U.  S.  205,  81  L.  Ed.  657,  8  Sup.  Ct. 
726,  holding  legislative  department,  when  not  restrained  by  constitu- 
tional provisions  or  certain  fundamental  rights  of  citizens,  may  act 
upon  everything  within  range  of  civil  government ;  Pollock  v.  Farmers 
etc.  Trust  Co.,  157  U.  S.  599,  89  L.  Ed.  826,  15  Sup.  Ct.  696,  as  authority 
for  holding  Congress  does  not  possess  unlimited  powers  of  taxation; 
State  V.  Boswell,  104  Ind.  543,  4  N.  E.  677,  holding  provisions  of  Con- 
stitution not  applicable  to  States,  unless  latter  are  referred  to  therein, 
expressly  or  by  clear  implication;  Opinion  of  Justices,  66  N.  H.  633, 
33  Atl.  1079,  holding  reservation  of  power  to  repeal  charter  not  creation 
of  power  to  confiscate;  Knopp.  v.  Thomas,  39  Ohio  St.  391,' 48  Am.  Bep. 
471,  holding  pardon,  once  granted,  cannot  be  impeached  or  recalled  by 
any  branch  of  State  government;  McCuUough  v.  Brown,  41  S.  C.  249, 
23  L.  B.  A.  422,  19  S.  E.  473,  holding  dispensary  act  invalid,  as  embark- 
ing State  in  commerce;  dissenting  opinion  in  Allen  v.  Reed,  10  Okl. 
133,  63  Pac.  870,  arguendo. 

Distinguished  in  Woodall  v.  Darst,  71  W.  Va.  354, 360,  Ann.  OaA.  1914B, 
1278,  44  L.  B.  A.  (N.  S.)  83,  77  S.  E.  265,  268,  upholding  appropriation 
for  benefit  of  national  guardsman  injured  while  on  duty  at  State  en- 
campment. 

The  word  "tax^  defined. 
Approved  in  Harvey  Coal  Sc  Coke  Co.  ▼.  Dillon,  59  W.  Va.  607, 
6  L.  B.  A.  (N.  S.)  628,  53  S.  E.  929,  taxation  of  coal  mining  lease  held 
not  double  taxation;  Illinois  etc.  Ry.  Co.  v.  Decatur,  147  U.  S.  198, 
87  L.  Ed.  184,  13  Sup.  Ct.  294,  Central  Pacific  R.  R.  Co.  v.  Board  of 
Equalization,  60  Cal.  59;  State  v.  Foley,  30  Minn.  357,  15  N.  W.  379, 
and  State  v.  Yellow  Jacket  Mining  Co.,  14  Nev.  250,  all  holding  tax 
not  a  debt;  State  v.  United  States  etc.  Express  Co.,  60  N.  H.  255,  hold- 
ing special  tax  on  railway  expressmen  invalid;  Redmond  v.  Commis- 
sioners of  Town  of  Tarboro,  106  N.  C.  136,  7  L.  B.  A.  548,  10  S.  E.  849, 
construing  State  Constitution  as  to  taxation;  State  v.  Sinks,  42  Ohio 
St.  359,  holding  liquor  license  law  unconstitutional;  Crawford  v.  Linn 
Co.,  11  Or.  491,  5  Pac.  742,  holding  power  of  legislature  over  taxation 
limited  only  by  condition  that  it  be  equal  and  uniform;  State  v.  Toma- 
hawk Council,  96  Wis.  82,  71  N.  W.  89,  passing  upon  validity  of  rail- 
road aid  bonds. 

What  is  a  tax,  and  what  impositions  may  be  sustained  as  exercises 
of  the  taxing  power.    Note,  8  Am.  St.  Rep.  510. 

What  purposes  justify  imposition  of  taxes  or  assessments.    Note, 
16  Am.  St.  Bep.  370. 

VIII— 87 
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Tliere  can  be  no  lawful  tax  which  is  not  laid  for  a  public  purpose; 
therefore,  power  of  taxation  cannot  be  exercised  in  aid  of  enterprises 
strictly  private,  thoiuch,  remotely  or  collaterally,  the  local  public  may  be 
benefited  thereby. 

Approved  in  Madisonvllle  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  262,  49  L.  Ed.  467,  26  Sup.  Ct.  261,  proceeding  in  eminent  domain 
authorized  by  Ky.  Stats.  §  §  836-839,  is  removable  to  Federal  court  where 
requisite  diverse  citizenship  exists ;  Larabee  v.  Dolley,  176  Fed.  391,  hold- 
ing void  Kansas  statute  authorizing  certain  State  banks  to  contribute 
toward  guaranty  fund  to  secure  depositors ;  King  v.  Hatfield,  130  Fed.  683, 
holding  void  W.  Va.  Const.,  art.  XIII,  §§3,  6,  vesting  title  to  lands 
forfeited  for  noncharging  of  taxes  thereon  and.  vesting  title  in  others; 
Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  186,  discussing  taxing  power; 
Bradley  v.  Fallbrook  Irr.  Dist.,  68  Fed.  958,  holding  void  California 
irrigation  act  of  1887;  McRae  v.  Cohise  Co.,  6  Ariz.  34,  44  Pac.  301, 
holding  void  Laws  1889,  p.  36,  requiring  supervisors  to  offer  reward  for 
person  digging  first  artesian  well  in  county;  Atlanta  v.  Stein,  111  Ga. 
796,  36  S.  E.  934,  and  Marshall  etc.  Bruce  Co.  v.  City  of  Nashville,  109 
Tenn.  606,  71  S.  W.  818,  both  holding  void  ordinance  requiring  onion 
label  on  all  public  printing;  Scott  v.  La  Porte,  162  Ind.  48,  68  N.  E. 
282,  city  ordinance  empowering  water  company  to  construct  waterworks 
and  binding  city  to  pay  water  rentals  for  twenty-one  years  to  trustees 
of  company's  bondholders,  and  pledging  city's  taxing  power  to  meet 
such  fixed  charges,  is  void;  Winters  v.  Myers,  92  Kan.  426,  140  Pac. 
1038,  holding  void  statute  relinquishing  title  to  islands  formed  in 
navigable  streams;  Union  Ice  etc.  Co.  v.  Town  of  Ruston,  136  La.  904, 
906,  906,  Ann.  Oas.  19160,  1274,  L.  R.  A.  1916B,  859,  66  South.  264 
266,  enjoining  construction  and  maintenance  of  municipal  ice  plant; 
Opinion  of  Justices  to  the  Senate,  176  Mass.  600,  67  N.  E.  676,  holding 
legislature  may  authorize  municipality  to  appropriate  money  raised  by 
taxation  to  pay  tax  to  legal  representatives  of  person  who  died  while 
holding  office,  salary  of  which  is  payable  from  treasury  of  common- 
wealth, salary  for  remainder  of  term;  Castner  v.  City  of  Minneapolis, 
92  Minn.  86,  87,  99  N.  W.  361,  city  cannot  reimburse  defeated  candidate 
•for  expenses  involved  in  recount  of  ballots  in  election  contest;  Minne- 
sota Sugar  Co.  v.  Iverson,  91  Minn.  39,  97  N.  W.  466,  holding  void 
Laws  1899,  p.  389,  c.  307,  providing  bounty  on  sugar  made  from  beets 
grown  in  State;  State  v.  St.  Louis,  216  Mo.  90,  116  S.  W.  646,  hold- 
ing void  tax  for  support  of  art  museum;  Mayor  etc.  of  Jersey  City 
V.  North  Jersey  St.  Ry.  Co.,  78  N.  J.  L.  74,  73  Atl.  610,  city  cannot 
release  its  right  to  fees  from  street  railway  company;  Chapman  v.  New 
York  City,  168  N.  Y.  88,  61  N.  E.  110,  holding  void  Laws  1899,  c.  700, 
providing  for  appointment  of  referee  to  examine  into  and  report  the 
amount  of  reasonable  counsel  fees  and  expenses  of  city  officer  in  defend- 


679       CITIZENS'  SAV.  ETC.  ASSN.  v.  TOPEKA    20  Wall.  666-670 

ing  successfully  attempt  to  remove  him  from  office;  Fox  v.  Mohawk  etc. 
Soc,  165  N.  Y.  526,  69  N.  E.  366,  holding  void  Laws  1896,  c.  448,  requir- 
ing  owner  of  dog  to  pay  license  fee  to  humane  society  for  its  own  use; 
State  V.  Edmondson,  89  Ohio  St.  368,  106  N.  E.  43,  holding  void  statute 
passed  to  create  institution  for  relief  of  needy  blind;  Auditor  of  Lucas 
County  V.  State,  75  Ohio  St.  136,  7  L.  R.  A  (N.  S.)  1196,  78  N.  E.  966, 
holding  void  statute  for  payments  from  county  treasury  to  poor  adult 
blind  person;  Aetna  Fire  Ins.  Co.  v.  Jones,  78  S.  C.  454, 125  Am.  St.  Rep. 
818,  13  L.  R.  A.  (N.  S.)  1147,  69  S.  E.  151,  holding  void  statute  requir- 
ing fire  insurance  companies  to  contribute  toward  pension  fund  for 
disabled  firemen;  Farmville  v.  Walker,  101  Va.  326,  43  S.  E.  659,  up- 
holding Act  1901,  c.  113,  empowering  municipalities  to  establish  dis- 
pensary for  sale  of  liquor;  Tates  v.  Taylor  County  Court,  47  W.  Va. 
388,  35  S.  E.  29,  holding  judgment  of  court  ordering  or  confirming  dona- 
tion made  out  of  the  county  treasury  without  lawful  authority  void 
^and  prohibited;  State  v.  Donald,  160  Wis.  126,  151  N.  W.  366,  statute 
creating  forest  reserve  held  void  as  being  for  work  of  internal  improve- 
ment ;  State  v.  Davidson,  114  Wis.  674,  90  N.  W.  1069,  upholding  Laws 
1901,  c.  286,  making  appropriation  to  cancel  debt  created  by  expense 
incident  to  burying  dead,  clearing  debris  and  temporarily  aiding  distress 
caused  by  destruction  of  city- by  cyclone;  State  ▼.  Kreutzberg,  114  Wis. 
649,  91  Am.  St.  EejK  949,  90  N.  W.  1106,  holding  void  Laws  1899,  c.  332, 
providing  that  no  person  shall  discharge  employee  because  he  is  mem- 
ber of  labor  organization;  dissenting  opinion  in  Louisville  etc.  R.  Co. 
V.  Central  Stockyards  Co.,  133  Ky.  202,  97  S.  W.  797,  majority  uphold- 
ing constitutional  provision  requiring  railroads  to  transfer  and  deliver 
cars,  without  discrimination;  Missouri  etc.  Ry.  Co.  v.  Nebraska,  164 
U.  S.  417,  41  L.  Ed.  495,  17  Sup.  Ct.  136,  in  holding  State  cannot  take 
property  of  one  person,  without  owner's  consent,  for  use  of  another 
person;  Garland  v.  Board  of  Revenue,  87  Ala.  227,  6  South.  403,  hold- 
ing act  authorizing  building  of  railroad  bridge  by  county  and  issuance 
of  bonds  to  pay  for  same  invalid;  McClelland  v.  State,  138  Ind.  332,  37 
N.  E.  1092,  holding  statute  for  relief  of  school  trustee  invalid,  taxation 
being  necessary  to  accomplishment  of  object  thereof;  State  v.  Osawakee 
Township,  14  Kan.  420,  428,  19  Am.  Rep.  100,  105,  holding  act  provid- 
ing for  bond  issue  to  aid  destitute  farmers  invalid;  Blain  v.  Riley  Co. 
Agricultural  Society,  21  Kan.  560,  refusing  mandamus  to  treasurer, 
upon  authority  of  last  citation;  Atchison  etc.  R.  R.  Co.  v.  Atchison, 
47  Kan.  714,  28  Pac.  1001,  holding  tax  levied  in  aid  of  private  sectarian 
colleges  void;  Geneseo  v.  Geneseo  Gas  Co.,  66  Kan.  362,  40  Pac.  666, 
holding  law  authorizing  cities  to  encourage  development  of  coal,  etc., 
by  subscribing  to  stock  of  companies  developing  same,  invalid;  Lan- 
caster V.  Clayton,  86  Ky.  380,  6  S.  W.  867,  holding  agreement  by  city 
to  exempt  hotel,  when  built,  from  taxation,  invalid,  though  hotel  was 
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bnilt  on  faith  therein;  Baltimore  etc.  R.  R.  Co.  v.  Spring;  80  Md.  517, 
27  L.  E.  A.  74,  31  Atl.  210,  holding  unconstitutional  an  act  levying 
tax  to  pay  certain  persons'  debts  due  them  from  insolvent  railroad; 
Kingman  v.  Brockton,  153  Mass.  259,  11  L.  B.  A.  125,  26  N.  E.  999, 
holding  unconstitutional  act  authorizing  city  to  appropriate  money  for 
erection  of  Grand  Army  building;  Opinion  of  Justices,  155  Mass.  601, 
603,  15  L.  R.  A.  810,  811,  30  N.  E.  1144,  holding  legislature  powerless 
to  authorize  towns  to  buy  fuel  for  purpose  of  sale  to  inhabitants ;  State  v. 
Foley,  30  Min.  356, 15  N.  W.  378,  holding  legislature  cannot  compel  taxa- 
tion to  refund  money  paid  on  tax  sale ;  Deal  v.  Mississippi  Co.,  107  Mo. 
469, 14  L.  B.  A.  623, 18  S.  W.  25,  holding  provision  for  bounty  for  plant- 
ing trees  invalid ;  State  v.  Switzler,  143  Mo.  314,  316,  317,  318,  65  Am. 
St  B«D.  658,  660,  611,  40  L.  B.  A.  285,  286,  45  S.  W.  248,  249,  holding 
act  directing  proceeds  of  inheritance  tax  to  be  devoted  to  establishment 
of  free  scholarship  at  State  University  void ;  Manning  v.  Klippel,  9  Or. 
370,  holding  law  establishingf  special  fees  for  officers  in  certain  counties 
only  local  tax  law  and  invalid;  Feldman  v.  City  Council  of  Charleston, 
23  S.  C.  63,  64,  67,  55  Am.  B«p.  9,  10,  12,  holding  bonds  issued  and 
loaned  to  sufferers  from  Charleston  fire,  to  enable  them  to  rebuild,  in- 
valid ;  Maudlin  v.  City  Council  of  Greenville,  53  S.  C.  293,  69  Am.  St. 
Bep.  860,  43  lb  B.  A.  104,  31  S.  E.  254,  holding  act  authorizing  taxation 
of  owners  of  lots  on  certain  street  for  improvement  thereof  uncon- 
stitutional; Williams  v.  Davidson,  43  Tex.  37,  holding  city  cannot  con- 
tract with  individual  to  erect  bridge,  to  be  paid  for  by  unequal  tolls; 
Brooke  Academy  v.  George,  14  W.  Va.  420,  422,  424,  85  Am.  Bep.  762, 
764,  765,  holding  act  appropriating  money  bequeathed  to  State  to  private 
academy  void;  Pittsburgh  etc.  R.  R.  Co.  v.  Benwood  Iron  Works,  31 
W.  Va.  734,  2  lb  B.  A.  690,  8  S.  E.  466,  holding  property  cannot  be  con- 
demned for  branch  railroad  to  private  factory;  Wisconsin  Keeley  In- 
stitute V.  Milwaukee  County,  95  Wis.  161,  60  Am.  St.  B^.  110,  36 
L.  B.  A.  59,  70  N.  W.  71,  holding  act  providing  for  maintenance  of 
drunkards  at  private  institution  invalid;  dissenting  opinion  in  Hope  v. 
Board  of  Liquidation,  43  La.  Ann.  780,  9  South.  769,  holding  bonds  in 
effect  issued  in  aid  of  bank,  and  therefore  void,  majority  contra;  State 
V.  Sargent,  12  Mo.  App.  241,  holding  tax  sale  under  judgment  against 
several  lots  must  be  stopped  when  sheriff  has  received  amount  due, 
majority  holding  entire  tract  may  be  sold;  Wyckofe  v.  Southern  Hotel 
Co.,  24  Mo.  App.  390,  innkeeper's  lien  cannot  be  legally  extended  to 
include  property  of  third  persons  brought  to  inn  by  guest. 

Distinguished  in  Noble  State  Bank  v.  Haskell,  219  U.  S.  112,  Ann. 
Oaa.  1912A,  487,  32  L.  B.  A.  (N.  S.)  1062,  55  L.  Ed.  117,  31  Sup.  Ct.  186, 
upholding  State  law  imposing  assessment  upon  banks,  based  upon  amount 
of  deposits,  to  establish  fund  to  secure  depositors  against  insolvency  of 
banks;  Glucose  Sugar  Ref.  Co.  v.  City  of  Marshalltown,  153  Fed.  625, 
upholding  loan  to  city  for  construction  of  sewerage  plant,  to  be  repaid 
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by  rebate  of  lender's  taxes  and  water  rents;  Baker  v.  Town  of  West 
Hartford,  89  Conn.  399,  94  Atl.  286,  upholding  statute  exempting  from 
taxation  for  twenty  years  land  thereafter  planted  with  forest  trees ;  Vil- 
lage of  Swanton  v.  Town  of  Highgate,  81  Vt.  167,  16  L.  R.  A.  (N.  S.) 
867,  69  Atl.  668,  village  may  lawfully  expend  money  to  light  its  streets 
and  public  places;  State  v.  Clausen,  66  Wash.  188,  37  L.  R.  A.  (N.  S.) 
466, 117  Pac.  1111,  3  N.  C.  C.  A.  622,  upholding  industrial  insurance  law ; 
dissenting  opinion  in  Madisonyille  Traction  Co.  v.  St.  Bernard  Min.  Co.^ 
196  U.  S.  260,  49  L.  Ed.  471,  26  Sup.  Ct.  261,  majority  holding  condem- 
nation proceedings  authorized  by  Ky.  Stats.,  §§  836-839,  are  removable 
to  Federal  court  where  diverse  citizenship  exists;  Briggs  v.  Johnson 
County,  4  Dill.  163,  Fed.  Cas.  1872,  where  it  was  held  that  taxation  for 
support  of  a  State  normal  school  was  in  aid  of  a  public  institution,  and 
valid;  Phoenix  Assur.  Co.  v.  Fire  Department,  117  Ala.  647,  42  L.  B.  A. 
472,  23  South.  847,  upholding  tax  on  insurance  companies  doing  business 
in  city,  for  benefit  of  fire  department  thereof;  Elmore  v.  Drainage 
Commrs.,  136  111.  276,  25  Am.  St.  Rep.  366,  26  N.  E.  1011,  holding  drain- 
age district  a  public  corporation ;  Attorney  General  v.  Boston,  123  Mass. 
470,  holding  Use  of  words  "purpose  of  improving  private  property,"  in 
preamble  of  otherwise  valid  act,  does  not  invalidate  same;  State  v.  Sei- 
bert,  123  Mo.  429,  24  S.  W.  760,  holding  appropriation  for  support  of 
indigent  insane  from  without  city,  in  asylum  of  latter,  valid;  Wood  v. 
Oxford,  97  N.  C.  236,  2  S.  E.  667,  holding  law  authorizing  municipal  aid 
to  railroads  valid,  they  being  quasi-public  corporations;  North  Dakota 
V.  Nelson  County,  1  N.  D.  96,  26  Am.  St.  Rep.  616,  8  L.  R.  A.  287,  46 
N.  W.  36,  upholding  act  authorizing  issuance  of  bonds  to  procure  seed 
for  destitute  farmers ;  State  v.  Toledo,  48  Ohio  St.  139,  11  L.  R.  A.  738, 
26  N.  E.  1068,  holding  supplying  city  with  natural  gas  a  public  purpose, 
for  which  taxing  power  may  lawfully  be  exercised. 

Modified  in  Santa  Ana  v.  Harlin,.99  Cal.  642,  34  Pac.  226,  holding 
legislative  determination  of  what  constitutes  public  lise,  not  reviewable, 
except  in  extreme  cases. 

Qualified  in  In  re  Madera  Irr.  Dist.  92  Cal.  309,  27  Am.  St.  Rep.  113, 
14  L.  R.  A«  761,  28  Pac.  274,  holding  doubt  as  to  whether  purpose  of  tax 
is  public  or  private  njusj;  be  resolved  in  favor  of  publicity ;  State  v.  Cor- 
nell, 63  Neb.  669,  68  Am.  St.  Rep.  631,  39  L.  R.  A.  515,  74  N.  W.  60,  hold- 
ing absence  of  public  interest  in  purpose  for  which  money  is  to  be  raised 
must  be  clear  and  palpable  to  justify  court  declaring  it  invalid. 

Questioned  in  Perry  v.  Keene,  66  N.  H.  632,  l^olding  judiciary  has  no 
power  to  review  decision  of  legislature  that  tax  purpose  is  public. 

Explained  in  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  166,  41  L.  Ed. 
S87,  17  Sup.  Ct.  62,  discussing  doctrine  that  Federal  courts  will  follow 
State  decisions  construing  local  laws. 

Appropriations  of  public  moneys  for  private  purpose.    Note,  Ann. 
Oas.  985. 
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Fact  that  a  municipality  paid  instaUment  o€  intareat  on  invalid  honda 
does  not  prevent  it  from  denying  validity  of  Bnch  bonds. 

Approved  in  Parkersbnrg  v.  Brown,  106  U.  S.  501,  27  L.  Ed.  244,  1 
Sup.  Ct.  453;  and  Doon  Township  v.  Cummins,  142  U.  S.  376,  S5  L.  Ed. 
1048, 12  Sup.  Ct.  223,  both  following  rule ;  Lewis  v.  Shreveport,  3  Woods, 
214,  Fed.  Cas.  8331,  holding,  where  municipality  issued  bonds  not  author- 
ized by  its  charter,  it  is  not  estopped  from  denying  validity  of  its  act, 
even  if  it  has  retained  consideration  for  which  bonds  were  issued ;  Brown 
V.  Ingalls,  81  Fed.  489,  and  Euf  aula  v.  McNab,  67  Ala.  593,  42  Am.  Rep. 

122,  both  holding  payment  of  interest  on  debt  created  by  ultra  vires  con- 
tract  does  not  estop  city  from  denying  validity  thereof;  McPherson  v. 
Foster,  43  Iowa,  69,  22  Am.  Rep.  232,  holding  payment  of  interest  thereon 
does  not  estop  school  district  from  denying  validity  of  bonds;  Commis- 
sioners of  Buncombe  County  v.  Payne,  123  N.  C.  489,  31  S.  E.  712,  hold- 
ing payment  of  interest  on  bonds  from  year  to  year  not  an  estoppel,  and 
does  not  validate  same ;  Feldman  v.  City  Council  of  Charleston,  23^  S.  C. 
70,  55  Am.  Rep.  15,  holding  payment  of  interest  on  bonds  in  aid  of  fire 
sufferers  no  estoppel  to  denial  of  validity;  Green  v.  Dyersburg,  2  Flipp. 
500,  Fed.  Cas.  5756,  and  dissenting  opinion  in  Moore  v.  New  Orleans, 
32  La.  Ann.  752,  both  arguendo;  Plumb  v.  Grand  Rapids,  81  Mich.  394, 
45  N.  W.  1029,  holding  city  not  estopped  from  asserting  claim  to  land 
by  reason  of  its  illegal  assessment  of  claimant;  Hawkins  v.  Carroll  Co., 
50  Miss.  766,  holding  county  not  estopped  to  deny  validity  of  bonds  prior 
to  negotiation ;  Municipal  Security  Co.  v.  Baker  County,  33  Or.  353,  54 
Pac.  178,  in  discussion  as  to  effect  of  ratification  of  unauthorized  acts. 

Distinguished  in  Neely  v.  Yorkville,  10  S.  C.  151,  holding  payment  of 
interest  on  bonds,  estopped  city  from  denying  proper  execution  thereof 
where  city  had  authority  to  issue. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  668,  689. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1916A,  925. 

Statute  authorizing  town  to  issue  its  bonds  in  aid  of  mannf actnring 
enterprises  of  Individuals  is  void,  and  bonds  issued  thereunder  are  invalid. 

Approved  in  Dodge  v.  Mission  Tp.,  107  Fed.  831,  833,  46  C.  C.  A.  661, 
54  L.  R.  A.  242,  holding  void  township  bonds  to  promote  construction  and 
operation  of  mills  and  factories  to  manufacture  sorghum,  cane  and 
syrup ;  United  States  v.  Carlisle,  5  App.  D.  C.  149, 151,  holding  void  pro- 
visions of  revenue  act  of  1890,  granting  bounty  to  sugar  producers;  Col- 
lier Shovel  etc.  Co.  v.  City  of  Washington,  38  Ind.  App.  373,  76  N.  E. 

123,  holding  void  contract  of  city  to  pay  money  for  location  of  factory ; 
Union  Ice  etc.  Co.  v.  Town  of  Ruston,  135  La.  912,  914,  919,  Ann.  Cas. 
19160,  1274,  L.  R.  A.  1915B,  859,  66  South.  267,  268,  269,  enjoining  con- 
struction and  maintenance  of  municipal  ice  plant ;  In  re  Opinion  of  the 
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Justices,  204  Mass.  611;  27  L.  B.  A.  (N.  S.)  483,  91  N.  E.  407,  use  of 
buildings  along  street,  chiefly  for  trade,  cannot  legally  be  promoted  by 
public  money;  Minneapolis  v.  Janney,  86  Minn.  120,  90  N.  W.  316,  up- 
holding gift  of  lands  by  Minneapolis  to  Minneapolis  Industrial  Exposi- 
tion; Parkersbui^  v.  Brown,  106  U.  S.  600,  27  L.  Ed.  244, 1  Sup.  Ct.  452, 
where  West  Vii^nia  statute  was  under  consideration ;  Cole  v.  La  Grange, 
113  U.  S.  6,  9,  28  L.  Ed.  898,  5  Sup.  Ct.  418,  420,  affirming  19  Fed.  873, 
in  construing  Missouri  statute;  Commercial  Bank  v.  lola,  154  U.  S.  617, 
22  L.  Ed.  463,  14  Sup.  Ct.  1199,  where  court  passed  on  same  statute  as 
was  under  consideration  in  principal  case ;  Pollock  v.  Farmers'  etc.  Trust 
Co.,  157  U.  S.  595,  39  L.  Ed.  824, 15  Sup.  Ct.  695,  holding  private  enter- 
prises cannot  be  aided  by  exempting  them  from  taxation;  Brown  v.  In- 
galls,  81  Fed.  486,  but  holding  refunding  bonds  legally  issued  are  valid 
in  hands  of  bona  fide  purchaser,  though  original  bonds  were  void;  Mayor 
etc.  of  Mobile  v.  Moog,  53  Ala.  565,  holding  city  cannot  enter  contract 
requiring  levy  of  tax  in  favor  of  private  business ;  Consolidated  Channel 
Co.  y.  Central  Pac.  R.  R.  Co.,  51  Cal.  272,  denying  right  of  legislature 
to  take  private  property  to  enable  one  to  build  flume  on  another's  land ; 
Mather  v.  Ottawa,  114  111.  665,  3  N.  E.  219,  holding  bonds  issued  to  aid 
manufacturing  enterprises  void ;  Central  Branch  Union  Pacific  Bldg.  Co. 
V.  Smith,  23  Kan.  752,  holding  bonds  issued  to  aid  manufacturing  com- 
pany in  establishment  of  mills  void ;  Lord  Cecil  v.  Board  of  Liquidation, 
30  La.  Ann.  39,  40,  holding  bonds -issued  in  favor  of  navigation  company 
void;  Ohio  Valley  Iron  Works  v.  Moundsville,  11  W.  Va.  13,  holding 
bonds  issued  to  aid  manufacturing  enterprise  void;  Laird  v.  De  Soto,  32 
Fed.  653,  arguendo ;  Otis  v.  Cullum,  92  U.  S.  448,  23  L.  Ed.  496,  a  suit 
growing  out  of  decision  in  principal  case ;  Irvine  v.  Board,  75  Fed.  768, 
in  discussion  as  to  circumstances  which  will  give  holders  of  illegal  mu- 
nicipal bonds  equitable  right  to  recover  from  municipality;  Aldrich  v. 
Chemical  Nat.  Bank,  176  U.  S.  630,  44  L.  Ed.  616,  20  Sup.  Ct.  503, 
arguendo. 

Distinguished  in  Laughlin  v.  Portland,  111  Me.  491,  Ann.  Oas.  19160, 
734,  51  L.  B.  A.  (N.  S.)  1148,  90  Atl.  320,  upholding  statute  authorizing 
towns  to  sell  wood  and  coal  to  their  citizens  at  cost. 

Mandamus  to  review  legislative  acts.    Note,  18  Am.  Dec.  240. 

Taxation  of  farming  land  within  municipal  limits.    Note,  Ann.  Oas. 
1912A,  345. 

Miscellaneous.  Cited  in  Strauss  v.  Hensey,  7  App.  D.  C.  293,  36 
L.  B.  A.  92,  as  to  effect  of  transfer  of  bonds  held  void  in  cited  case; 
Davidson  v.  New  Orleans,  96  U.  S.  105,  24  L.  Ed.  620,  and  Vincent  v. 
Counly  of  Lincoln,  30  Fed.  750,  where  court  holds  Nevada  counties  may 
be  sued  as  natural  persons;  Tunstall  v.  Parish  of  Madison,  30  La.  Ann. 
475,  incidentally. 
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20  WaU.  670-686,  22  L.  Ed.  452,  BASEY  v.  GALIiAOHEE. 

Where  record  does  not  disclose  disposition  of  demurrer,  and  parties 
proceeded  on  subsequently  filed  answer,  demurrer  is  presumed  to  have  been 
abandoned. 

Approved  in  Henry  Gas  Co.  v.  United  States,  191  Fed.  138,  111  C.  C.  A. 
612,  right  to  review  order  overruling  demurrer  is  waived  by  filing  of 
answer;  Southern  Ry.  v.  Rhodes,  86  Fed.  424,  30  C.  C.  A.  157,  presuming 
demurrer  overruled,  where  trial  proceeded  on  merits  without  objection. 

In  States  abolishing  distinctions  between  legal  and  equitable  forms 
of  actions,  essential  distinctions  are  not  likewise  abolished.  Legal  relief 
must  be  administered  through  Jury,  unless  waived,  and  equitable,  by  court 
itself,  Jury's  verdict  being  merely  advisory. 

Approved  in  Stokes  v.  Williams,  226  Fed.  154,  reference  of  issue  to 
special  master  held  not  necessary  since  his  functions  are  advisory  only; 
Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  747,  adequate  remedy  at 
law  to  exclude  equity  jurisdiction  mtist  be  that  which  existed  when  judi- 
ciary act  of  1789  was  adopted;  Blassengame  v.  Boyd,  178  Fed.  3,  21 
Ann.  Oas.  800,  -101  C.  C.  A.  129,  findings  of  master  on  reference  by  con- 
sent held  advisory  only ;  Brown  v.  Greer,  16  Ariz.  220, 141  Pac.  843,  legis- 
lature may  provide  for  trial  by  jury  in  equity  cases ;  McCarthy  v.  Kent 
Circuit  Judge,  118  Mich.  365,  76  N.  W.  756,  holding  under  How.  Ann. 
Stats.,  §  8261,  verdict  of  jury  in  collision  case  not  conclusive  on  Circuit 
Court;  Bailey  v.  Edwards,  47  Mont.  372,  133  Pac.  1097,  in  mandamus 
proceeding,  jury  is  not  matter  of  right ;  Chessman  v.  Hale,  31  Mont.  585, 
79  Pac.  256,  plaintiff  in  action  for  damages  for  maintenance  of  nuisance 
is  entitled  to  jury  trial  as  to  damages,  though  injunction  also  asked; 
Montana  Ore  Purchasing  Co.  v.  Boston  etc.  Silver  Min.  Co.,  27  Mont. 
312,  70  Pac.  1121,  holding  under  section  1310,  defendant  in  action  to  try 
adverse  claim  to  mining  property  not  entitled  to  jury;  Murphy  v.  Pat- 
terson, 24  Mont.  582,  63  Pac.  377,  holding  findings  of  referee  in  action 
for  dissolution  of  partnership  not  conclusive  on  court ;  Crawford  Co.  v. 
Hathaway,  67  Neb.  360,  108  Am.  St.  Rep.  675,  93  N.  W.  793,  irrigation 
acts  of  1889  and  1895  did  not  abolish  vested  rights  of  riparian  owners; 
Schumacher  v.  Crane-Churchill  Co.,  66  Neb.  443,  92  N.  W.  610,  order 
transferring  action  in  ejectment  to  equity  docket  because  of  equitable 
defenses  does  not  preclude  trial  by  jury  of  legal  issues ;  Daley  v.  Kennett, 
75  N.  H.  540,  39  L.  R.  A.  (N.  S.)  45,  78  Atl.  125,  error  to  deny  jury  trial 
on  ground  that  issues  were  so  involved  that  jury  could  not  understand 
them;  Baca  v.  Anaya,  14  N.  M.  397,  20  Ann.  Oas.  77,  94  Pac.  1022,  issues 
at  law  arising  in  equity  case  may  be  referred  to  jury  for  trial ;  Mogollon 
Gold  &  Copper  Co.  v.  Stout,  14  N.  M.  254,  91  Pac.  726,  if  suit  is  pri- 
marily for  injunction,  court  may  assess  damages  without  intervention  of 
jury;  Johnson  v.  Gallegos,  10  N.  M.  4,  60  Pac.  72,  holding  court  may, 
of  own  motion,  make  supplemental  findings  to  those  of  master,  if  such 
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supplemental  findings  are  based  on  evidence;  Locust  v.  Caruthers,  23 
Okl.  378,  100  Pac.  522,  where  parties  consent  to  reference  to  master,  his 
findings  should  not  be  disturbed  unless  clearly  against  weight  of  evi- 
dence ;  Van  Norden  v.  Morton,  99  U.  S.  381,  25  L.  Ed.  455,  holding  juris- 
diction as  between  law  and  equity  sides  of  Federal  courts,  determinable 
by  essential  character  of  cast;  Watt  v.  Starke,  101  U.  S.  252,  25  L.  Ed. 
827»  Quinby  v.  Conlan,  104  U.  S.  424,  26  L.  Ed.  801,  Larrabee  v.  Grant, 
70  Me.  84,  and  Smith  v.  Richardson,  2  Utah,  427,  428,  and  Wasatch  Min- 
ing Co.  V.  Jennings,  14  Utah,  227,  46  Pac.  1108,  all  holding  verdict  of 
chancery  jury  not  conclusive  on  court;  United  States  v.  Wilson,  118 
U.  S.  90,  30  L.  Ed.  112,  6  Sup.  Ct.  993,  and  Thomas  v.  American  Mort- 
gage Co.,  47  Fed.  553,  554,  12  L.  E.  A.  686,  both*  holding  State  statute 
abolishing  said  distinctions  cannot  confer  jurisdiction  on  Federal  equity 
court,  to  try  law  case;  Hammer  v.  Garfield  Mining  Co.,  130  U.  S.  295, 
32  L.  Ed.  966,  9  Sup.  Ct.  550,  holding  jury's  findings  in  equity  case  will 
be  treated  on  appeal  as  court's  findings;  The  Empire,  19  Fed.  560,  hold- 
ing court  may  disregard  jury's  verdict  in  admiralty  case ;  In  re  Thomas, 
45  Fed.  787,  holding  report  of  referee  in  bankruptcy,  merely  advisory, 
reference  being  ordei*ed  on  motion  of  one  party;  Shoshone  Mining  Co.  v. 
Rutter,  87  Fed.  805,  31  C.  C.  A.  223,  holding  suit  to  determine  rights  to 
mining  ground  must  be  brought  oh  equity  side  of  Federal  court;  Davis 
V.  Holbrook,  25  Colo.  495,  496,  55  Pac.  731,  holding  equitable  relief  in 
legal  action  discretionary  with  chancellor;  Houser  v.  Austin,  2  Idaho, 
194,  holding  submission  to  jury  of  both  legal  and  equitable  issues  in 
equity  case  discretionary;  Evans  v.  Nealis,  87  Ind.  268,  and  Platter  v. 
Board  of  Commissioners  of  Elkhart,  103  Ind.  383,  2  N.  E.  558,  both  hold- 
ing equity  court  may  make  its  own  findings,  disregarding  verdict ;  Robert- 
son V.  McPherson,  4  Ind.  App.  597,  31  N.  E.  478,  holding  action  for 
damages  for  fraudulent  conveyance  properly  submitted  to  jury;  Fabian 
V.  Collins,  3  Mont.  227,  holding  defendant  in  action  for  diversion  of 
water  not  entitled  to  jury  trial;  Mantle  v.  Noyes,  5  Mont.  286,  5  Pac. 
859,  holding  jury's  findings  not  binding  in  equitable  suit  to  quiet  title; 
Clark  V.  Baker,  6  Mont.  158,  9  Pac.  914,  holding  question  of  mortgagee's 
right  to  possession,  raised  in  foreclosure,  triable  by  jury;  Sanford  v. 
Gates,  21  Mont.  286,  287,  53  Pac.  752,  holding  where  equitable  defense 
is  interposed,  court  has  power  of  chancellor;  Power  v.  Lenoir,  22  Mont. 
175,  56  Pac.  108,  holding  chancellor  may  disregard  jury's  findings,  fail- 
ing to  satisfy  his  conscience ;  State  v.  Saunders,  66  N.  H.  77,  18  L.  B.  A. 
651,  25  Atl.  590,  holding  defendant  in  action  for  injunction  against  liquor 
nuisance  not  entitled  to  jury  trial ;  Nessley  v.  Ladd,  29  Or.  365,  45  Pac. 
906,  holding  findings  in  equity  suits,  not  binding  on  appellate  court, 
under  Oregon  code;  Kahn  v.  Old  Telegraph  Mining  Co.,  2  Utah,  195, 
holding  equitable  defense  in  ejectment  raises  issue  to  be  tried  by  court 
alone ;  Nephi  Irrigation  Co.  v.  Jenkins,  8  Utah,  372,  31  Pac.  987,  holding 
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it  daty  of  court  to  order  reference  when  in  donbt  as  to  facts ;  dissenting 
opinion  in  Burke  v.  McDonald,  2  Idaho,  316,  322,  13  Pac.  355,  358, 
majority  holding  action  to  determine  rights  of  adverse  claimants  to 
mineral  location  legal;  Baam  v.  Longwell,  200  Fed.  453,  arguendo. 

Distiiguished  in  The  Western  States,  159  Fed.  359,  86  C.  C.  A.  354, 
semble,  that  verdict  of  jury  in  admiralty  <!ltse  for  tort  committed  upon 
Great  Lakes  is  not  advisory;  Kimberley  v.  Arms,  129  U.  S.  523,  32  L.  Ed. 
768»  9  Sup.  Ct.  359,  holding  findings  of  master,  to  whom  ease  is  referred 
by  consent  of  all  parties,  binding  on  court. 

ITnder  Montana  statutes  abolishing  distinctions  between  legal  and  equi- 
table action,  both  legal  and  equitable  relief  may  be  granted  In  same  action. 
Approved  in  Ely  v.  New  Mexico  etc.  R.  R.  Co.,  129  U.  S.  293,  32  L.  Ed. 
689,  9  Sup.  Ct.  294,  holding  complaint  praying  for  determination  of  title 
and  injunction  good  on  demurrer;  McCauley  v.  McKeig,  8  Mont.  395,  21 
Pac.  23,  arguendo. 

Court  In  equity  cases  may  vacate  findings  of  Jury  on  Its  own  motion. 
Approved  in  Idaho  etc.  Land  Co.  v.  Bradbury,  132  U.  S.  516,  33  L.  Ed» 
437,  10  Sup.  Ct.  179,  holding  court  need  not  formally  set  aside  verdict 
before  entering  decree  opposed  thereto ;  Learned  v.  Tillotson,  97  N.  Y.  6, 
arguendo. 

Bight  to  running  water  In  Pacific  States  and  Territories  may,  within 
reasonable  Umlts,  be  acquired  by  prior  appropriator. 

Approved  in  Schodde  v.  Twin  Falls  Land  etc.  Co.,  224  U.  S.  121,  56 
L.  Ed.  691,  32  Sup.  Ct.  470  (affirming  161  Fed.  47,  88  C.  C.  A.  207), 
current  of  river  cannot  be  appropriated  by  riparian  proprietor  in  Idaho 
to  extent  necessary  to  operate  water-wheels  to  divert  water  actually 
used ;  United  States  v.  Bennett,  207  Fed.  529,  L.  B.  A.  1916B,  1010,  125 
C.  C.  A.  186,  appropriator  of  water  cannot  be  required  to  change  sys- 
tem of  husbandry  so  as  to  use  less  water;  Imperial  Water  Co.  No.  5  v. 
Holabird,  197  Fed.  11,  116  C.  C.  A.  526,  irrigation  company  by  appro- 
priating water  for  use  on  public  lands,  then  unoccupied,  does  not  acquire 
water  right  appurtenant  to  such  lands ;  San  Joaquin  &  Kings  River  Canal 
&  Irr.  Co.  V.  Stanislaus  County,  191  Fed.  896,  irrigation  company  divert- 
ing and  distributing  water  has  no  property  right  in  same;  Van  Dyke  v. 
Midnight  Sun  Min.  &  Ditch  Co.,  177  Fed.  89,  100  C,  C.  A.  503,  locator 
of  mining  claim  in  Seward  Peninsula,  in  Alaska,  is  entitled  to  so  much 
water  as  he  has  been  applying  to  beneficial  use ;  Norton  v.  Colusa  Parrot 
Min.  etc.  Co.,  167  Fed.  204,  riparian  proprietors,  suing  in  Federal  court 
to  enjoin  pollution  of  stream,  cannot  also  recover  damages  for  past  in- 
jury; Morris  v.  Bean,  146  Fed.  426,  failure  to  record  claim  for  water 
does  not  preclude  taking  of  water  for  beneficial  uses  of  methods  other 
than  in  statute  prescribed;  Mohl  v.  Lamar  Canal  Co.,  128  Fed.  779,  hold- 
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ing  Rev.  Stats.,  §  2339,  providing  that  whenever  by  priority  of  posses- 
sion rights  to  use  of  water  have  accrued,  and  same  are  recognized  by 
local  customs,  possessors  are  protected  in  such  rights  does  not  create 
right;  McFarland  v.  Alaska  Perseverance  Min.  Co.,  3  Alaska,  332,  335, 
mere  location  of  placer  mining  claim  does  not  confer  such  riparian 
ownership  in  stream  running  throngh  it  as  will  prevent  subsequent  ap- 
propriation for  mining  purposes;  Revenue  Min.  Co.  v.  Balderston,  2 
Alaska,  368,  denying  unreasonable  monopoly  of  waters  on  public  lands 
where  one  undertakes  to  unfairly  deprive  another  from  using  them; 
Dyke  v.  Caldwell,  2  Ariz.  397,  18  Pac.  27^,  holding  building  of  house  on 
land  worthless  without  water  is  evidence  of  intent  to   appropriate; 
Clough  V.  Wing,  2  Ariz.  381,  17  Pac.  456,  holding  appropriator  of  water 
for  irrigation  is  entitled  to  so  much  water  only  as  is  necessary  to  irri- 
gate his  land,  and  is  bound  to  make  reasonable  use  of  it;  Hill  v.  Lenor- 
mand,  2  Ariz.  358,  16  Pac.  268,  holding  appropriators  of  water  need  not 
own  land  at  time  of  appropriation ;  Sternberger  v.  Seaton  Mountain  Elec- 
tric Light  etc.  Co.,  45  Colo.  403,  102  Pac.  169,  common-law  doctrine  of 
riparian  rights  does  not  obtain  in  Colorado;  Boglino  v.  Giorgetta,  20 
Colo.  345,  78  Pac.  614,  where  abandoned  bed  of  river  patented  by  govern- 
ment, another  cannot  acquire  right  of  way  for  water  over  such  land; 
Eark  v.  Bartholomew,  3  Idaho,  369,  20  Pac.  41,  holding  prior  appropria- 
tor of  water  for  irrigation  purposes  entitled  to  water  so  appropriated, 
necessary  to  proper  irrigation  of  land  as  against  subsequent  locators; 
Miles  V.  Butte  Elec.  etc.  Co.,  32  Mont.  66,  79  Pac.  553,  under *Comp.  Stats. 
1887,  div.  5,  §§  1250-1257,  claimant  of  water  must  show  diversion  of 
water  claimed  to  have  been  appropriated,  that  he  constructed  work  to 
convey  water  for  beneficial  use,  and  that  he  owned  land  described  in 
notice ;  In  re  Kearney  Water  etc.  Co.,  97  Neb.  148,  149  N.  W.  367,  sus- 
taining findings  of  State  board  of  irrigation ;  Willey  v.  Decker,  11  Wyo. 
520,  100  Am.  St.  Rep.  989,  73  Pac.  216,  owner  of  land  in  Montana  may 
by  prior  appropriation  acquire  right  to  use  of  water  of  stream  rising  in 
that  State  and  flowing  into  Wyoming,  by  joining  with  land  owners  in 
Wyoming  in  construction  of  ditch  to  divert  waters  at  point  in  that  State 
to  irrigate  lands  in  both  States;*  dissenting  opinion  in  Krall  v.  United 
States,  79  Fed.  244,  24  C.  C.  A.  543,  majority  holding  previous  establish- 
ment of  government  reservation  below  point  of  appropriation  does  not 
affect  right ;  Hombuckle  v.  Stafford,  111  U.  S.  392,  28  L.  Ed.  469.  4  Sup. 
Ct.  517  (affirming  3  Mont.  487),  following  rule;  Krall  v.  United  States, 
79  Fed.  243,  24  C.  C.  A.  543,  holding  previous  establishment  of  govern- 
ment reservation  below  point  of  appropriation  does  not  affect  right; 
Boyle  V.  San  Diego  Land  Co.,  46  F^d.  711,  holding  water  rights  acquir- 
able by  appropriation  may  be  granted  by  deed  of  appropriator;  Union 
Mill  Co.  V.  Danberg,  81  Fed.   96,   discussing  doctrine   of  appropria- 
tion; Malad  Valley  Irr.  Co.  v.  Campbell,  2  Idaho,  381,  18  Pac.  53, 
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holding  prior  appropriation  of  all  waters  of  stream  gives  better 
right  to  tributaries  thereof;  Drake  v.  Earhart,  2  Idaho,  722,  23  Pac. 
543,  holding  prior  appropriator  of  whole  stream  entitled  thereto 
against  patentee  of  land,  through  which  it  flows;  Kirk  v.  Bartholomew, 
2  Idaho,  1090,  29  Pac.  41,  holding  prior  appsopriator  for  irrigation  en- 
titled to  necessary  water  as  against  subsequent  locators;  Alder  Gulch 
Mining  Co.  v.  Hayes,  6  Mont.  38,  9  Pac.  585,  holding  water  appropri- 
ated for  use  on  claim  in  guloh  must,  after  use,  be  discharged  therefrom 
for  use  of  claims  below;  Fitzpatrick  v.  Montgomery,  20  Mont.  186,  63 
Am.  St.  Rep.  624,  50  Pac.  417,  holding  right  of  appropriation  must  be 
exercised,  within  reasonable  limits,  with  regard  to  rights  of  others ;  G^d- 
dis  V.  Parrish,  1  Wash.  591,  21  Pac.  315,  holding  grantee  of  United  States 
takes  subject  to  prior  appropriation  of  stream  crossing  his  land;  Is^cs 
V.  Barber,  10  Wash.  130,  45  Am.  St.  Rep.  776,  SO  L.  R.  A.  674,  38  Pac. 
873,  holding  doctrine  of  appropriation  established  by  custom  in  eastern 
Washington ;  Drake  v.  Earhart,  2  Idaho,  727,  730,  23  Pac.  545,  546,  deny- 
ing right  of  appropriation,  where  custom  was  not  shown,  majority 
opinion,  supra;  United  States  v.  Krall,  174  U.  S.  388,  43  L.  Ed.  1018,  19 
Sup.  Ct.  713,  Lux  V.  Ha^n,  69  Cal.  275,  10  Pac.  681,  and  Burke  v. 
McDonald,  2  Idaho,  326,  13  Pac.  360,  all  aiguendo ;  Hewitt  v.  Storey,  64 
Fed.  515,  30  L.  R.  A.  270, 12  C.  C.  A.  250,  holding  right  lost  by  nonuser ; 
Rio  Grande  etc.  Ry.  Co.  v.  Telluride  Power  etc.  Co.,  16  Utah,  137,  51  Pac. 
149,  to  point  that  appropriation  rights  must  be  reasonably  exercised. 

Distinguished  in  Druley  v.  Adam,  102  HI.  202,  denying  ownership  in 
waters  of  flowing  stream,  at  common  law ;  Concord  Mfg.  Co.  v.  Robert- 
son, 66  N.  H.  6,  18  L.  R.  A.  683,  25  Atl.  720,  denying  right  of  appro- 
priation in  New  Hampshire;  Benton  v.  Johnqox,  17  Wash.  285,  61  Abl 
St.  R^.  919,  39  L.  R.  A.  110,  49  Pac.  498,  holding  riparian  owner  entitled 
to  use  of  water  as  against  subsequent  appropriator. 

Property  in  water.    Note,  7  Am.  Doc.  532. 

Rights  acquired  by  prior  appropriator  of  water  of  stream.    Note, 
48  Am.  Dec.  279. 

What  constitutes  an  appropriation  of  water.    Note,  60  Am.  St.  Rep. 
808. 
^         Right  of  prior  appropriation  of  water.    Note,  30  L.  R.  A.  671,  674. 
Right  to  store  appropriated  water.    Note,  46  L.  R.  A.  323. 

Act  of  July  26,  1866,  respecting  public  domain,  recognized  customary 
law,  respecting  water  rights,  developed  among  occupants  of  public  lands. 

Approved  in  United  States  v.  Conrad  Inv.  Co.,  156  Fed.  127,  creation 
of  Indian  reservation  on  public  lands  operates  as  reservation  of  water 
necessary  for  use  of  Indians;  Boise  City  v.  Boise  City  Canal  Co.,  19 
Idaho,  725,  115  Pac.  507,  city  cannot  compel  owner  of  canal  to  bridge 
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same  where  canal  was  constructed  prior  to  issuance  of  patent  for  town 
site;  Meng  v.  Coffee,  67  Neb.  518,  108  Am.  St.  R^.  712,  93  N.  W.  719, 
appropriation  of  water  by  squatter's  rights  does  not  give  settler,  who 
has  appropriated 'water  in  that  way  for  less  than  ten  yeai*s,  exclusive 
right  as  against  other  settlers  on  same  stream;  Parkersville  Drainage 
Dist.  V.  Wattier,  48  Or.  339,  86  Pac.  777,  appropriation  of  water  and  of 
right  to  overflow  lands  in  public  domain  for  mill  purposes  is  protected 
by  act  of  1866;  Broder  v.  Natoma  Water  etc.  Co.,  101  U.  S.  276,  25 
L.  Ed.  791,  holding  said  acty  a  voluntary  recognition  of  pre-existing  rights 
of  possession;  Howell  v.  Johnson,  89  Fed.  558,  holding  waters  of  non- 
navigable  stream  in  public  land  separately  grantable  by  government; 
Cave  V.  Crafts,  53  Cal.  138,  holding  act  conferred  and  confirmed  rights 
to  water  appropriated  for  agricultural  purposes;  Beaver  Brook  Reser- 
voir etc.  Co.  V.  St.  Vrain  Reservoir  etc.  Co.,  6  Colo.  App.  139,  40  Pac. 
1069,  holding  act  prospective,  in  operation;  Barnes  v.  Sabron,  10  Nev. 
232,  upholding  right  to  water  .appropriated  for  irrigation;  Jones  v. 
Adams,  19  Nev.  86,  87,  S  Am.  St.  Rep.  794,  6  Pac.  446,  447,  holding  act 
confirmed  rights  held  by  local  customs;  United  States  v.  Rio  Grande 
Dam  Co.,  9  N.  M.  304,  51  Pac.  678,  holding  United  States  surrendered 
its  riparian  rights  by  said  act. 

Right  to  mine.    Note,  63  Am.  Doc.  98. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  266. 

When  local  custom  conflicts  with  statutory  regulation,  latter  controls. 
Approved  in  Clough  v.  Wing,  2  Ariz.  377,  17  Pac.  454,  holding  appro- 
priator  of  water  for  irrigation  is  entitled  to  so  much  water  only  as  is 
necessary  to  irrigate  his  land,  and  is  bound  to  make  reasonable  use  of  it. 

Bigtit  to  wat6r  by  prior  appropriation  may  be  secured  for  any  beneficial 
purpose. 

Approved  in  Barnes  v.  Sabron,  10  Nev.  231,  holding  water  may  be 
appropriated  for  irrigation ;  Reno  Smelting  Works  v.  Stevenson,  20  Nev. 
275,  19  Am.  St  Rep.  367,  4  L.  R.  A.  62,  21  Pac.  319,  upholding  appro- 
priation of  water  to  run  machinery;  Speake  v.  Hamilton,  21  Or.  7,  8,  26 
Pac.  857,  holding  rights  of  riparian  owners  subject  to  prior  appropria- 
tion for  agriculture  and  mining;  dissenting  opinion  in  Lux  v.  Haggin, 
69  Cal.  445,  448,  holding  appropriation  for  irrigation,  good  against  prior 
riparian  owner,  majority  contra. 
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SDL  WalL  1-17,  82  L.  Ed.  499,  THB  JJJ>Y  FTKE 

WUle  appeals  in  admiralty  are  not  favored  wbere  both  anbordinate 
courts  liaTo  conenrred  on  tlie  merits  of  tbe  controversy,  tlie  decree  will  be 
rerersed  in  a  clear  case. 

Approved  in  The  Iroquois,  194  XT.  8.  247,  48  K  Ed.  960,  24  Sup.  Ct. 
640,  applying  role  to  findings  that  master  of  bark  bound  for  California 
was  bound  to  put  into  intermediate  port  for  surgical  aid  for  seaman  in- 
jured while  breasting  Cape  Horn;  Last  Chance  Min.  Co.  v.  Bunker  Hill 
etc.  Concen.  Co.,  131  Fed.  588,  66  C.  C.  A.  299,  findings  of  master  de- 
pending on  conflicting  evidence  and  approved  by  trial  court  not  dis- 
turbed on  appeal;  The  City  of  Hartford,  97  U.  S.  328,  24  L.  Ed.  982, 
holding  error  of  fact,  clearly  established,  ground  for  reversal, '  despite 
concurrence  o^  lower  courts;  The  Coquitlam,  77  Fed.  748,  23  C.  C.  A. 
438,  applying  rule  to  Circuit  Court  of  Appeals. 

Distinguished  in  The  Richmond,  103  U.  S.  543,  26  L.  Ed.  451,  refusing 
reversal  where  evidence  was  conflicting. 

Masters  and  pilots  are  bound  to  know  both  the  dangers  and  facilities 
of  the  navigation  which  they  undertake. 

Approved  in  The  Joseph  Peene,  130  Fed.  490,  holding  tug  liable  for 
injuries  to  tow  caused  by  floating  ice  where  tug  left  to  drift  in  channel 
while  tug  delivered  other  tow;  The  Edmund  L.  Levy,  128  Fed.  685,  63 
C.  C.  A,  235,  holding  tug  not  liable  for  sinking  of  canal-boat  being 
towed  through  floating  ice  by  one  hundred  and  fifty  foot  hawser;  Thomp- 
son V.  Winslow,  128  Fed.  82,  holding  towboat  company  liable  to  con- 
signee for  stranding  of  schooner  where  its  tug  captains  did  not  know 
depth  of  vessel  in  channel ;  The  M.  J.  Cummings,  18  Fed.  183,  where  tug- 
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master  knew  tow  was  unseaworthy  and  lake  was  rough;  The  Narragan- 
sett,  20  Fed.  398,  holding  tug  liable  for  negligent  towage,  resulting  in 
wreck ;  Pettie  v.  Boston  Tow-Boat  Co.,  49  Fed.  466,  1  C.  C.  A.  314,  hold- 
ing tug  liable  for  wreck  caused  through  captain's  unfamiliarity  with 
channel;  The  Jonty  Jenks,  54  Fed.  1023,  holding  tug  liable  for  accident 
caused  by  attempt  to  pass  narrowest  space  between  piers;  Vessel  Own- 
ers *  Towing  Co.  V.  Wilson,  63  Fed.  631, 11  C.  C.  A.  366,  where  tugmaster 
failed  to  allow  for  submerged  bridge  abutment ;  The  J.  H.  De  Graff,  66 
Fed.  351,  where  tug,  using  two  hundred  and  fifty  foot  hawser,  passed 
witKii^  fifteen^  feet  of  pier,  allowing  it  to  collide  therewith;  Brady  v. 
Jefferson,  5  Houst.  81,  holding  tug  owners  liable  for  damage  caused  to 
other  vessel  by  negligent  handling  of  tow ;  State  v.  Turner,  34  Or.  176, 
55  Pac.  93,  holding  master  bound  to  know  obstructions,  contour  of 
bottom,  currents,  course  and  depth  of  channel,  tides  and  winds;  The 
E.  A.  Shores,  Jr.,  72  Fed.  348,  deciding  case  under  local  statute. 

Carriers  of  mercliandls^,  by  watdr»  are  eomnion:  fameM,  lEitid  liable  Ha 
^jsurers.. 

Approved  in  Jahn  v.  Steamship  Folmina,  212  U.  S.  361, 1&  Ann.  Cas. 
748,  5S  L.  Ed.  550,  29  Sup.  Ct.  363,  damage  to  cargo  by  unexplained  ad- 
mission of  sea  water  is  not  enough  to  establish  damage  by  ^'act  of  God" 
to  exempt  vessel  from  liability;  Liverpool  S.  S.  Co.  v.  Phenix  Ins.  Co:, 
129  U.  S.  437,  S2  L.  Ed.  790,  9  Sup.  Ct.  470,  holding  steamship  company 
liable  for  injury  to  cotton,  caused  by  negligent  wrecking;  The  George 
Dumoisy  88  Fed.  540,  holding  ship  liable  for  damage  to  cargo,  caused 
by  delay  due  to  owner's  carelessness. 

jEn  absence  of  special  agreement  to  contrary,  in  bill  of  lading,  or  other- 
wise, master's  duty  extends  to  all  that  relates  to  loading,  safekeeping,  trans- 
portation and  delivery  of  goods. 

Approved  in  The  National  City,  117  Fed.  825,  55  C.  C.  A.  44,  holding 
under  contract  of  carriage  to  point  on  Yukon,  carriage  to  be  made  by 
certain  steamer  to  St.  Michaels  and  thence  by  connecting  river  steamer, 
carrier  liable  for  failure  of  master  to  place  libelants  on  river  steamer  at 
St.  Michaels. 

Owners,  of  towing  steamer  held  liable  for  loss  of  wheat  barge,  due  to 
master's  ignorance  of  currents  and  course. 

Approved  in  The  Fearless,  199  Fed.  403,  118  C.  C.  A.  84,  holding  tug 
liable  for  stranding  schooner  under  towage  in  channel  despite  n^ligence 
of  dredge  in  pointing  out  wrong  course;  The  Geoi^e  Hughes,  183  Fed. 
212,  105  C.  C.  A.  643,  tug  not  liable  where  scow  in  towage  broke  loose 
owing  to  heavy  swells.    • 

Miscellaneous.  Cited  in  The  Lady  Pike,  96  U.  S.  463,  24  L.  Ed.  673, 
referring  to  former  decision  of  same  case. 
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21  Wall  17-33.  22  L.  Ed.  515,  XBBOBflE  ▼.  McOABTEB. 

Under  sectloiui  22,  23,  Judiciary  Act  of  1789,  amomit  and  snfllciency  of 
sureties  on  supersedeas  bonds  is  left  to  discretion  of  court  below. 

Approved  in  Hickox  v.  Elliott,  11  Sawy.  655,  28  Fed.  119,  fixing  bond 
to  cover  decree,  costs,  interest  and  delay  damages  with  margin ;  Duncan 
V.  Mobile  &  Ohio  R.  R.  Co.,  3  Woods,  GOl,  Fed.  Cas.  4139,  fixing  bond 
on  appeal  from  foreclosure  of  railroad. 

Distinguished  in  Gay  v.  Hudson  River  Electric  Power  Co.,  190  Fed. 
821,  822,  824,  refusing  lien  of  judgment  creditor  on  money  deposited  in 
lieu  of  bond  under  unauthorized  order  of  court. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  860,  861,  862,  864. 

Bince  1867,  security  on  appeal  from  money  judgments  must  cover  amount 
thereof,  with  damages  for  delay  and  costs.  On  appeal  in  real  actions,  or 
where  property  is  in  custody  of  court,' it  must  be  sufflcient  to  secure  sum 
recovered  for  the  detention,  with  costs  and  delay  damages,  the  sufficiency 
to  be  decided  by  the  trial  Judge. 

Approved  in  Hardesty  v.  United  States,  184  Fed.  273, 106  C.  C.  A.  411, 
United  States  entitled  to  recover  fine  imposed  by  court  in  criminal  case 
in  proceeding  on  supersedeas  bond  given  to  stay  execution  of  judgment; 
Egan  V.  Chicago  Great  Western  Ry.  Co.,  163  Fed.  350,  authorizing  sum- 
mary judgment  against  surety  on  supersedeas  bond  for  amount  of  judg- 
ment, interest  and  costs ;  Wood  v.  Brown,  104  Fed.  206,  43  C.  C.  A.  474, 
holding  measure  of  damages  for  breach  of  condition  of  supersedeas  bond 
is  amount  due  obligee  under  decree,  just  damages  for  delay  and  costs; 
Russia  Cement  Co.  v.  Le  Page  Co.,  174  Mass.  359,  55  N.  E.  75,  holding 
supersedeas  bond  on  writ  of  error  to  Circuit  Court  from  money  judg- 
ment for  defendant  secured  by  attachment  and  by  bond  to  dissolve 
attachment  does  not  dissolve  attachment  or  discharge  bond;  Ex  parte 
French,  100  U.  S.  5,  25  L.  Ed.  530,  holding  amount  of  bond  to  cover  de- 
tention damages  discretionary  with  judge  allowing  appeal;  Supervisors 
of  Wayne  County  v.  Kennicott,  103  U.  S.  557,  26  L.  Ed.  488,  holding,  on 
appeal  from  foreclosure,  security  limited  to  damages  from  delay,  not 
covering  interest  or  unpaid  balance;  Kountze  v.  Omaha  Hotel  Co.,  ]07 
U.  S.  389,  390,  401,  27  L.  Ed.  614,  618,  2  Sup.  Ct.  921,  922,  holding  fore- 
closure appeal  bond  not  security  for  amount  of  decree,  interest  or  bal- 
ance but  for  damages  for  delay;  The  Brantford  City,  32  Fed.  325,  hold- 
ing security  for  delay  damages,  appeal  costs  and  interest,  sufficient  in 
admiralty  appeal;  Rosenstein  v.  Tarr,  51  Fed.  370,  holding  bond  covei-s 
decree  in  appeal  from  money  judgment;  Richardson  v.  Richardson,  82 
Mich.  307,  46  N.  W.  671,  ordering  bond  to  cover  amount  of  money  judg- 
ment, unsecured  by  mortgage;  Rose  v.  Richmond  Min.  Co.,  17  Nev.  76, 
vni— 38 
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27  Pac.  1117,  holding  loss  from  inability  to  work  ore,  during  appeal,  to 
be  considered  in  fixing  bond;  Tarpey  v.  Sharp,  12  Utah,  389,  43  Pao. 
105,  bond  on  ejectment  appeal  should  cover  rents  and  profits  pending 
appeal. 

Liability  of  sureties  on  appeal  bonds.    Note,  38  Am.  St.  Bep.  715. 

Wben  security  on  appeal  bonds,  sufficient  when  accepted,  ceases  to' be 
80,  appellate  court  may,  upon  application,  order  additional  security. 

Approved  in^ew  En^and  R.  R.  Co.  v.  Hyde,  101  Fed.  399,  41  C.  C.  A. 
404,  holding  Circuit  Court  of  Appeals  cannot  allow  supersedeas  where 
plaintiff  in  error  has  not  filed  writ  and  bond  within  sixty  days  from'^en- 
try  of  judgment;  Bock  v.  Sauk  Center  Grocery  Co.,  100  Minn.  74,  10 
Ann.  Oas.  80%  9  L.  B.  A.  (N.  S.)  1054,  110  N.  W.  258,  upholding  juris- 
diction of  appellate  court  to  vacate  stay  where  appellant  refused  to  give 
additional  security  when  required;  Williams  v.  Clafflin,  103  U.  S.  753, 
26  L.  Ed.  606,  modifying  supersedeas  to  allow  sale  of  mortgaged  prop- 
erty, on  fluctuation  of  security;  Williams  v.  Williams,  19  Colo.  21,  34 
Pac.  286,  and  American  Brewing  Co.  v.  Talbot,  135  Mo.  173,  36  S.  W. 
658,  and  Florida  etc.  Fence  Co.  v.  Branham,  32  Fla.  290,  13  South.  281, 
requiring  new  bonds,  sureties  having  become  insolvent  since  acceptance 
below ;  Hudson  v.  Parker,  156  U.  S.  287,  89  L.  Ed.  427,  15  Sup.  Ct.  454, 
arguendo,  justice  ordering  bail  to  be  taken,  may  approve  bond;  Morrin 
V.  Lawler,  91  Fed.  694,  holding,  after  perfection  of  appeal,  motion  for 
substitution  of  bond  must  be  addressed  to  appellate  court;  Martin  v. 
Hazard  Powder  Co.,  93  U.  S.  302,  28  L.  Ed.  885,  holding  subsequent  in- 
sufficiency not  proved;  Harwood  v.  Dieckerhoff,  117  U.  S.  200,  29  L.  Ed. 
887,  6  Sup.  Ct.  670,  where  depreciation  of  security  was  not  sufficiently 
shown ;  Mexican  Construction  Co.  v.  Reusens,  118  U.  S.  53,  SO  L.  Ed.  78, 
6  Sup.  Ct.  945,  holding  circumstances  unchanged  since  acceptance  of 
bond. 

Distinguished  in  Schrot  v.  Schoenfeld,  23  App.  D.  C.  425,  omission  to 
file  undertaking  on  appeal  from  justice  of  the  peace  within  time  required 
is  jurisdictional,  and  cannot  be  supplied  by  appellate  court. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.     Note,  10  Ann.  Oas.  805. 

Upon  facts  existing  at  time  appeal  bond  was  accepted,  action  of  Judge, 
witMn  statute  and  rules  of  practice,  is  final,  and  presentation  to  bim  of 
every  possible  fact  at  that  time  will  be  presumed. 

Approved  in  Shelby  Steel  Tube  Co.  v.  Delaware  Seamless  Tube  Co., 
161  Fed.  800,  Circuit  Court  of  Appeals  cannot  vacate  supersedeas  bond 
granted  by  it  on  appeal  from  injunctive  order  after  appeal  is  perfected; 
Clarke  v.  Eureka  Co.  Bank,  131  Fed.  146,  where  supersedeas  bond  ac- 
cepted and  writ  of  error  allowed  and  citation  issued,  motion  to  increase 
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bond  18  witbin  exclusive  jorisdiotion  of  appellate  court;  Craig  v.  Colling- 
wood,  171  Mich.  37, 137  N.  W.  119,  mere  fact  that  first  security  is  insuffi- 
eient  when  taken  does  not  authorize  order  for  new  security  without 
change  of  cireumstances;  New  Orleans  Ins.  Co.  v.  Albro  Co.,  112  U.  S. 
507,  28  L.  Ed.  809,  5  Sup.  Ct.  289,  holding  lower  court's  acceptance  of 
bond,  sureties  being  bound  severally  for  specified  parts  of  obligation, 
not  reviewable;  Mexican  Nat.  Construction  Co.  v.  Reusens,  118  U.  S. 
54,  80  L.  Ed.  78,  6  Sup.  Ct.  946,  refusing  to  require  additional  sureties, 
lower  court  having  accepted  bond  with  one  only;  Draper  v.  Davis,  102 
U.  8.  371,  26  L.  Ed.  182,  power  of  lower  court  exhausted  upon  taking 
security  and  signing  citation. 

Distinguished  in  Railroad  Co.  v.  Schutte  (Florida  Central  R.  R.  Co.  v. 
Schulte),  100  U.  S.  646,  25  L.  Ed.  605,  setting  aside  approval  of  bond 
procured  by  fraud;  Tampa  Street  Ry.  Co.  v.  Tampa  etc.  R.  R.  Co.,  30 
Fla.  410, 11  South.  910,  vacating  supersedeas  where  acceptance  was  ob- 
tained through  misrepresentation. 

Miscellaneous.  Cited  in  Dueber  Watch  Case  Mfg.  Co.  v.  Fahys  Watch 
Case  Co.,  45  Fed.  698,  incidentally. 

21  WalL  33-36*  22  I..  Ed.  476^  DOANE  ▼.  OUBNK. 

Objections  to  reading  deposition  relating  to  defects  wldch  wight  have 
been  obviated  by  retaking,  but  not  to  the  testimony  therein,  must  be  noted 
when  deposition  is  taken  or  be  presented  by  motion  to  suppress  before  triaL 
Approved  in  Modox  Co.  v.  Moxie  Nerve  Food  Co.,  162  Fed.  651,  89 
C.  C.  A.  441,  objections  to  affidavits  used  on  motion  for  preliminary  in- 
junction going  to  form  thereof  only  must  be  made  before  hearing; 
Columbus  Ry.  Co.  v.  Patterson,  143  Fed.  246,  73  C.  C.  A.  603,  applying 
rule  where  notarial  certificate  to  deposition  misstates  name  of  witness; 
Meyer  v.  Rothe,  13  App.  D.  C.  100,  refusing  to  reject  deposition  of 
foreigner  at  the  trial  because  officer  not  sworn  as  interpreter;  Qroot  v. 
Oregon  Short  Line  R.  Co.,  34  Utah,  160,  96  Pac.  1023,  objections  to  au- 
thentication of  deposition  are  too  late  if  not  made  before  trial ;  Howard 
V.  StillweU  etc.  Mfg.  Co.,  139  U.  S.  205,  35  L.  Ed.  150,  11  Sup.  Ct.  503, 
holding  objections  to  informality  in  taking  deposition  waived  unless 
made  at  time;  Stegner  v.  Blake,  36  Fed.  184,  holding  objection  that  cer- 
tificate did  not  state  cause  of  taking  waived  because  not  made  before 
trial;  M'Claskey  v.  Barr,  48  Fed.  138,  holding  technical  objections  to 
testimony  not  taken  at  hearing  deemed  waived;  Edwards  v.  Heuer,  46 
Mich.  97,  8  N.  W.  718,  where  objection  to  certificate  was  first  made  at 
trial ;  Murray  v.  Larabie,  8  Mont.  213,  19  Pac.  576,  holding  objection  to 
fatally  defective  certificate  waived  by  failure  to  make  before  trial ;  Sugar 
Pine  etc.  Lumber  Co.  v.  Garrett,  28  Or.  170,  42  Pac.  129,  and  American 
Publishing  Co.  v.  Mayne  Co.,  9  Utah,  321,  34  Pac.  248,  both  holding 
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objection  to  certificate  must  be  made  before  trial;  Electric  Supply  etc. 
Co.  V.  Consolidated  Light  etc.  Co.,  42  W.  Va.  584,  26  S.  E.  188,  holding 
objection  to  retaking  deposition  waived  because  not  made  before  trial. 

Effect  of  mistake  in  middle  initial  of  name  in  legal  proceedings. 
Note,  16  Ann.  Oas.  117. 

21  Wall  36-41,  22  L.  Ed.  627,  OABDNIOL  ▼.  BBOWN. 

In  action  to  foreclose,  mider  trust  deed,  the  tmstee,  althongli  be  has 
not  aualified  by  giving  bond  as  required  by  statute,  is  a  necessary  party,  and 
removal  should  be  refused  where  he  is  a  citizen  of  the  same  State  as  plaintiff. 

Approved  in  Allen- West  Commission  Co.  v.  Brashear,  176  Fed.  121, 
trustees  of  mortgage  with  power  of  sale  Bxe  necessary  parties;  In  re 
E.  T.  Kenney  Co.,  136  Fed.  455,  where  creditors  of  bankrupt  before 
bankruptcy  assigned  claims  to  committee  to  purchase  bankrupt's  prop- 
erty and  sell  same  for  their  benefit,  they  were  not  entitled  to  prove 
equitable  interest  against  bankrupt  estate;  Turner  v.  Southern  etc.  Loan 
Assn.,  101  Fed.  316,  41  C.  C.  A.  379,  holding  in  suit  to  foreclose  mort- 
gage given  to  building  association  by  borrowing  member,  since  deceased, 
and  in  which  it  is  sought  to  cancel  stock  and  adjust  equities,  his  heirs 
and  personal  representatives  are  necessary  parties ;  Myers  v.  Swann,  107 
U.  S.  548,  27  L,  Ed.  584,  2  Sup.  Ct.  687,  holding  trustees  denying  trust 
necessary  parties ;  Thayer  v.  Life  Association  of  America,  112  U.  S.  720, 
28  L.  Ed.  866,  5  Sup.  Ct.  357,  Donohoe  v.  Mariposa  Land  Co.,  5  Sawy. 
167,  Fed.  Cas.  3989,  and  Mitchell  v.  Tillotson,  11  Biss.  327,  12  Fed.  738, 
all  holding  trustee  necessary  party  and  his  citizenship  material  in  deter-' 
mining  jurisdiction;  Chester  v.  Chester,  7  Fed.  3,  remanding  removed 
case,  trustee  being  necessary  party  and  co-citizen  of  plaintiff;  Shipp  v. 
WUliams,  62  Fed.  6,  10  C.  C.  A.  247,  holding  trustee,  although  he  has 
refused  to  act,  necessary  party  in  foreclosure;  Helm  v.  Barnes,  1  Lea, 
390,  holding  trustee  although  not  yet  qualified,  necessaiy  party  in  bene- 
ficiaries' bill  to  assert  rights  against  strangers;  Price  v.  Foreman,  11 
Biss.  331,  12  Fed.  803,  holding  executors  necessary  parties  in  action  to 
set  aside  will,  and  their  citizenship  material,  to  jurisdiction;  Consolidated 
Water  Co.  v.  San  Diego,  93  Fed.  852,  35  C.  C.  A.  631,  holding  water  com- 
pany necessary  party  in  suit  by  its  mortgagee  to  restrain  city  from 
lowering  rates;  Burch  v.  Davenport  etc.  R.  R.  Co.,  46  Iowa,  453,  26  Am. 
Rep.  153,  refusing  removal  where  one  defendant  was  co-citizen  with 
plaintiff. 

Distinguished  in  Smith  v.  Bell,  217  Fed.  244,  133  C,  C.  A.  517,  juris- 
diction is  not  determined  by  residence  of  beneficiary  of  trust;  Regio  v. 
United  Drug  Co.,  180  Fed.  207,  208,  refusing  removal  because  bill  did 
not  show  existence  of  separable  controversy  between  parties;  Chester  v. 
Wellford,  2  Flipp.  353,  Fed.  Cas.  2662,  holding  trustee  not  indispensable 
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party  in  action  to  cancel  notes  secured  by  trust  deed ;  Swann  v.  Meyers, 
79  N.  C.  102y  granting  removal  where  defendants,  residing  in  State,  were 
not  necessary  parties  to  final  determination;  Sidney  Stevens  Impl.  Co. 
V.  South  Ogden  Land  etc.  Co.,  20  Utah,  267,  58  Pac.  844,  trustee  of  trust 
deed  not  necessary  party  to  foreclosure,  because  not  vested  with  title. 

Removal    of    cause    because    of   separable    controversy.    Note,    5 
L.  B.  A.  (N.  S.)  7S. 

Miscellaneous.  Cited  in  Steinknhl  v.  York,  2  Flipp.  382,  Fed.  Cas. 
13,356,  holding  owner  and  lienholder  necessary  parties  in  action  to  re- 
move cloud  from  title. 

21  WaU.  41-43,  22  L.  Ed.  476,  VANNEVAB  y.  BBYANT. 

An  action  upon  contract,  tn  which  plaintiff  and  several  defendants  are 
citLsens  of  Btate  in  which  action  is  brought,  is  not  removable  to  Federal 
court  by  nonresident  defendants. 

Approved  in  Meyers  v.  Swann,  107  U.  S.  547,  27  L.  Ed.  684,  2  Sup. 
Ct.  686,  where  one  necessary  defendant  resided  in  plaintiffs'  State; 
American  Bible  Society  v.  Price,  110  U.  S.  63,  28  L.  Ed.  71,  3  Sup.  Ct. 
441,  remanding  action  to  set  aside  will,  where  executors  were  residents 
of  plaintiff's  State;  Cambria  Iron  Co.  v.  Ashbum,  118  U.  S.  58,  30  L.  Ed. 
61,  6  Sup.  Ct.  930,  remanding,  where  some  defendants  resided  in  plain- 
tiffs' State;  Young  v.  Parker,  132  U.  S.  271,  38  L.  Ed.  363,  10  Sup.  Ct. 
77,  holding  propft*  citizenship  must  exist  when  action  is  brought;  Han- 
rick  V.  Hanrick,  153  U.  S.  195,  38  L.  Ed.  687, 14  Sup.  Ct.  836,  remanding, 
where  several  defendants  resided  in  plaintiffs'  State;  Thouron  v.  East 
Tennessee  etc.  Ry.  Co.,  38  Fed.  678,  and  Anderson  v.  Bowers,  43  Fed. 
322,  both  holding  all  defendants,  to  remove  on  ground  of  local  prejudice, 
must  be  citizens  of  another  State  (but  see  35  Fed.  853,  1  L.  R.  A. 
688) ;  M'Donald  v.  Seligman,  81  Fed.  755,  and  Baltimore  etc.  R,  R.  Co. 
V.  Pittsburg,  W.  &  Ky.  R.  R.  Co.,  17  W.  Va.  860,  both  holding  facts  upon 
which  nght  to  removal  is  based  must  be  made  to  appear  to  satisfaction 
of  State  court;  Henen  v.  Baltimore  etc.  R.  R.  Co.,  17  W.  Va.  895,  hold- 
ing order  of  lower  State  court  for  removal  reviewable  by  appellate  State 
court. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  664,  68  C.  C.  A. 
288,  if,  when  parties  to  separable  controversies  have  been  arranged  upon 
opposite  sides  according  to  facts,  either  controversy  is  between  diverse 
citizens,  suit  is  removable ;  Ross  v.  Erie  R.  R.  Co.,  120  Fed.  704,  holding 
one  of  two  defendants  sued  as  employers  of  plaintiff's  intestate  may  re- 
move, though  other  defendant  is  citizen  of  same  State  as  plaintiff,  where 
petition  for  removal  shows  fraudulent  joinder  of  codefendant;  Wheelan 
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V.  New  York  etc.  R.  Co.,  35  Fed.  853, 1  L.  B.  A.  68,  holding  removal  for 
local  prejudice  not  within  rule,  under  act  of  March  3,  1887,  repealing 
former  act  (but  see  38  Fed.  678,  supra) ;  Swann  v.  Meyers,  79  N.  C.  102, 
holding  resident  defendant  not  a  necessary  party  and  granting  removal. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  influence  as  dependent  upon  citizenship  of  parties.  Note, 
4  Ann.  Oaa.  456. 

Oanse  cannot  be  removed  to  Federal  court  pending  motion  for  new  trial. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  removing  criminal 
case  where  defendant  had  been  convicted  three  times  and  each  conviction 
reversed  and  had  been  discriminated  against  in  selection  of  jurors ;  Davis 
V.  Harris,  124  Fed.  715,  holding  on  filing  petition  for  retrial  of  default 
case  under  Code  Iowa,  §  376,  cause  not  removable ;  Lowe  v.  Williams,  94 
U.  S.  651,  24  L.  Ed.  216,  holding  petition  for  removal,  filed  x>ending 
appeal  in  State  court,  properly  refused;  Chicago  etc.  Ry.  Co.  v.  McKin- 
ley,  99  U.  S.  148,  25  L.  Ed.  273,  holding,  after  one  trial,  right  to  another 
must  be  perfected  before  removal  can  be  granted;  Qifkins  v.  Sweetzer, 
102  U.  S.  180,  26  L.  Ed.  ISO,  holding  removal  properly  refused  after  final 
determination  by  State  court;  Alley  v.  Nott,  111  U.  S.  476,  28  L.  Ed. 
492,  4  Sup.  Ct.  496,  holding  hearing  of  demurrer,  on  ground  that  com- 
plaint states  no  cause  of  action,  a  trial,  and  removal  not  allowable  there- 
after; Fisk  V.  Henarie,  142  U.  S.  466,  85  L.  Ed.  1083,  12  Sup.  Ct.  209 
(reversing,  13  Sawy.  49,  32  Fed.  425),  rem&nding  wlMere  petition  wa^ 
filed  after  three  trials  in  State  courts;  McCallon  v.  Waterman,  1  Flipp. 
653,  Fed.  Cas.  8675,  remanding  where  petition  was  filed  after  default 
entered  and  before  same  was  set  aside;  In  re  Frazer,  9  Fed.  Cas.  729, 
remanding  where  petition  was  filed  after  decree  and  pending  appeal ;  Davis 
V.  Chicago  etc.  R.  R.  Co.,  46  Fed.  308,  holding  petition  too  late  where 
made  after  trial,  resulting  in  disagreement  of  jury ;  Galpin  v.  Critchlow, 

* 

112  Mass.  340,  holding  cause  cannot  be  removed  after  trial,  although 
it  resulted  in  disagreement;  Jones  v.  Foster,  61  Wis.  29,  20  N.  W.  786, 
holding  words  ''at  any  time  before  trial,"  mean  any  trial,  and  applica- 
tion thereafter  too  late;  Baltimore  etc.  R.  R.  Co.  v.  Bates,  119  U.  S.  467, 
SO  L.  Ed.  438,  7  Sup.  Ct.  286,  holding  petition  in  time  when  filed  after 
new  trial  granted;  Melendy  v.  Currier,  22  Blatchf.  504,  22  Fed.  130,  re- 
fusing to  remand  where  petition  was  filed  after  granting  of  new  trial; 
Whitehouse  v.  Continental  Ins.  Co.,  2  Fed.  499,  refusing  to  remand 
where  petition  was  filed  before  pleadings  were  complete;  Brodhead  v. 
Shoemaker,  44  Fed.  523,  11  L.  B.  A.  569,  refusing  to  remand  where  peti- 
tion was  filed  pending  trial  de  novo  in  appellate  court;  Brayley  v. 
Hedges,  53  Iowa,  584,  5  N.  W.  749,  affirming  removal,  petition  being 
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filed  after  granting  of  new  trial;  Metropolitan  Ins.  Co.  v.  Ethier,  44 
Mich.  145,  6  N.  W.  201,  denying  removal  on  other  grounds;  Sharp  v. 
Gntcher,  74  Ind.  363,  allowing  removal  on  petition  filed  after  demurrer 
heard  and  before  trial. 

Distinguished  in  Ayers  v.  Watson,  113  U.  S.  597,  28  L.  Ed.  1094,  5 
Sup.  Ct.  642,  holding  mistrial,  by  reason  of  jury  disagreeing,  does  not 
defeat  right  of  removal;  Field  v.  Williams,  24  Fed.  514,  and  Hone  v. 
Dillon,  29  Fed.  468,  both  holding  cause  removable  after  decision  on  de- 
murrer; Stone  V.  Sargent,  129  Mass.  509,  holding  cause  removable  after 
hearing  before  auditor,  but  before  trial  by  court. 

Removal  of  suit  to  Federal  court  after  final  disposition  of  cause. 
Note,  22  Am.  Bep.  80. 

Miscellaneous.  Cited  in  Park  Square  Automobile  Station  ▼.  American 
Locomotive  Co.,  222  Fed.  985,  where  suit  brought  in  State  where  neither 
party  resides,  it  may  be  removed  to  district  of  defendants'  residence: 
Wooster  v.  Handy,  23  Blatchf.  118,  23  Fed.  53,  holding  hearing  means 
hearing  of  cause  on  its  merits  and  submission  to  court ;  State  v.  Newman, 
24  Fla.  40,  42,  3  South.  470,  holding  final  trial  means  trial  in  court  of 
original  jurisdiction;  Jackson  v.  Gould,  74  Me.  577,  holding  removal 
only  authorized  where  Federal  eourts  could  have  entertained  cause 
originally. 

21  WalL  44-65,  22  L.  Ed.  561,  SOHULENBEBO  ▼.  HABBIMAN. 

Where  complaint  in  replevin  alleges  property  and  right  of  possession, 
and  answer  traverses  directly,  any  evidence  going  to  disprove  property  or 
right  of  possession  is  admissible. 

Approved  in  Young  v.  Glascock,  79  Mo.  577,  admitting,  in  replevin, 
evidence  that  goods  belonged  to  third  party;  Bosse  v.  Thomas,  3  Mo. 
App.  477,  holding,  under  general  denial,  defendant  may  show  property  in 
himself,  under  Missouri  code;  Stem  Auction  Co.  v.  Mason,  16  Mo.  App. 
475,  holding  any  fact  tending  to  disprove  plaintiff's  right  of  possession 
may  be  shown  under  general  denial ;  Thomas  v.  Ramsey,  47  Mo.  App.  94, 
holding  proof  of  fraud  in  acquisition  of  plaintiff's  title  admissible  under 
general  denial  in  conversion ;  Gallick  v.  Bordeaux,  22  Mont.  476,  56  Pac. 
963,  holding,  under  general  denial  of  claim  and  delivery,  complaint  gen- 
erally alleging  title,  any  facts  tending  to  rebut  plaintiff's  claim  may  be 
set  up;  Conner  v.  Knott,  8  S.  D.  306,  66  N.  W.  461,  holding  defendant 
in  claim  and  delivery  may  show,  under  general  denial,  that  goods  belong 
to  third  party;  Chamberlin  v.  Winn,  1  Wash.  503,  20  Pac.  781,  where  de- 
fendant, under  general  denial,  proved  stranger  owner  of  property ;  dis- 
senting opinion  in  Turner  v.  Langdon,  85  Mo.  441,  holding  evidence  that 
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title  is  in  stranger,  admissible  in  replevin,  majority  holding  prima  faeie 
title  of  plaintiff  not  rebutted. 

Distinguished  in  Jones  v.  McQueen,  13  Utah,  185,  45  Pac.  203,  deciding 
case  upon  other  grounds. 

Admitted  quiet  and  peaceable  possession  by  plaintiff  is  prima  facie 
evidence  of  title,  throwing  burden  upon  defendant  of  establishing  contrary. 
Approved  in  ^dissenting  opinion  in  Morgan  v.  Jackson,  32  Ind.  App. 
177,  69  N.  E.  412,  majority  holding  ownership  or  right  of  possession  in 
replevin  plaintiff  and  possession  of  defendant  do  not  change  plaintiff's 
burden  to  show  that  defendant  wrongfully  holds  possession. 

Under  act  of  June  3,  1856,  granting  to  Wisconsin  certain  sections,  and 
providing  for  their  disposal  by  legislature,  upon  completion  of  sections  of 
railroad,  conveyance  before  such  construction  passed  no  title. 

Approved  in  Knepper  v.  Sands,  194  U.  S.  481,  48  L.  Ed.  1085,  24  Sup. 
Ct.  744,  Comp.  Stats.  1901,  p.  1595,  protecting  bona  fide  purchasers  of 
railway  grant  which  had  been  erroneously  patented  does  not  apply  to 
one  purchasing  after  passage  of  act  unearned  lands  title  to  which  was 
resumed  by  State  on  railroad's  default;  Mauley  v.  Tow,  110  Fed.  251, 
holding  under  13  Stat.  72,  granting  lands  to  Iowa  for  building  of  road, 
patent  to  State  for  lands  coterminous  with  completed  section  of  road, 
but  which  had  not  been  earned  by  reason  of  failure  to  complete' road, 
does  not  give  road  priority  over  settler  under'  homestead  acts ;  SuUivau 
V.  Van  Kirk  Land  etc.  Co.,  124  Ala.  232,  233,  266  South.  927,  holding 
Mobile  &  Girard  railroad  did  not  acquire  title  to  lands  granted  to 
Alabama  by  act  of  June  3,  1856,  which  do  not  lie  opposite  to  any  por- 
tion of  such  road  completed  within  time  prescribed  by  said  granting  act ; 
Farnsworth  v.  Minnesota  etc.  R.  R.  Co.,  92  U.  S.  65,  23  L.  Ed.  635,  hold- 
ing, under  similar  statute,  conveyance  by  State  to  railroad,  before  con- 
struction thereof,  passed  no  title;  New  Orleans  etc.  Ry.  Co.  v.  United 
States,  124  U.  S  130,  31  L.  Ed.  385,  8  Sup.  Ct.  420,  holding  conveyance 
by  grantee,  before  compliance  with  condition,  passed  no  title  against 
government ;  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  44  Fed. 
829,  831,  holding  conveyance  of  railroad  lands  by  State,  before  com- 
pletion of  road,  invalid ;  Swan  v.  Miller,  82  Ala.  538,  639,  1  South.  67, 
and  Mathis  v.  Tennessee  etc.  R.  R.  Co.,  83  Ala.  415,  3  South.  794,  both 
holding  such  conveyance  by  State  under  said  grant  incapable  of  subse- 
quent ratification;  Sioux  City  etc.  R.  R.  Co.  v.  Countryman,  83  Iowa, 
180,  49  N.  W.  75,  holding  grant  by  State,  before  lands  were  earned  by 
railroad,  invalid;  Jackson  etc.  R.  R.  Co.  v.  Davison,  65  Mich.  431,  32 
N.  W.  733,  holding  State  conveyance  prior  to  railroad's  earning  land, 
void;  dissenting  opinion  in  United  States  v.  Loughrey,  172  U.  S.  222, 
224,  230,  43  L.  Ed.  426,  427,  429, 19  Sup.  Ct.  169, 160, 162,  majority  hold- 
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ing  government  cannot  recover  for  timber  ent  by  grantee  after  breach  of 
condition  subsequent  but  before  forfeiture. 

Distinguished  in  Winona  etc.  R.  R.  Co.  v.  County  of  Deuel,  3  Dak.  18, 
12  N.  W.  566,  holding  State  can  contract  to  convey  to  company  on  per- 
formance of  conditions;  Chicago  etc.  R.  R.  Co.  v.  Lewis,  53  Iowa,  114, 
4  N.  W.  852,  holding  State  can  grant  its  interest  in  such  lands,  subject 
to  completion  of  road. 

Act  of  Jume  3,  1856,  providing  "tliat  there  shall  be,  and  there  ia,  hereby 
granted,"  to  Wlsccmsin,  certain  lands,  to  be  applied  to  aiding  railroad  con- 
struction, and  subject  to  qualified  legislative  disposal,  and  upon  failure  of 
completion,  to  revert  to  United  States,  passed  a  present  interest^  imperfect 
until  route  was  fixed,  when  it  acquired  precision. 

Approved  in  Werling  v.  IngersoU,  181  U.  S.  138,  45  L.  Ed.  786,  21 
Sup.  Ct.  573,  holding  act  of  March  30,  1822,  reserving  lands  for  canal 
purposes,  did  not  constitute  present  grant  and  so  was  superseded  by 
act  of  March  2,  1827,  passed  before  compliance  with  conditions  of  first 
act ;  United  States  v.  Tennessee  &  Coosa  R.  R.,  176  U.  S.  253,  44  L.  Ed. 
467,  20  Sup.  Ct.  374,  holding  lands  opposite  completed  road  not  for- 
feited by  26  Stat.  496,  forfeiting  lands  theretofore  granted  to  aid  "in 
construction  of  railroad,  opposite  to  and  conterminous  with  portion  of 
road  not  now  completed";  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed, 
879,  construing  act  of  July  25,  1866,  as  amended,  conferring  lands  upon 
Central  Pacific  Railroad  and  holding  grant  not  in  praesenti ;  Balderston 
V.  Brady,  17  Idaho,  584,  107  Pac.  498,  denying  right  of  State  to  relin- 
quish title  to  school  lands;  Banton  v.  Crosby,  95  Me.  443,  50  Atl.  87, 
holding  resolve  of  March  5,  1901,  ''that  there  be  and  is  hereby  granted 
to  each  revolutionary  soldier  two  hundred  acres  of  land"  in  particular 
township  is  grant  in  praesenti ;  Sage  v.  Rudnick,  91  Minn.  331, 100  N.  W. 
107,  grant  of  1867  to  Hastings  etc.  R.  R.  Co.  passed  legal  title  on  filing 
map  of  definite  location;  Simpson  v.  Stoddard  County,  173  Mo.  444, 
73  S.  W.  703,  holding  swamp-land  act  (9  Stat.  519)  was  grant  in 
praesenti  and  did  not  require  formal  conveyance  to  transfer  title  to 
States;  dissenting  opinion  in  Sage  v.  Rudnick,  91  Minn.  328,  98  N.  W. 
90,  majority  holding  that  time  during  which  right  of  plaintiffs  grantor 
under  land  grant  was  in  litigation  in  Land  Department  does  not  count 
in  determining  whether  right  to  recover  land  is  barred  by  adverse  pos- 
session; Missouri  etc.  R.  R.  Co.  v.  Kansas  etc.  Ry.  Co.,  97  U.  S.  496, 
24  L.  Ed.  1097,  construing  act  of  July  1,  1862;  Railway  Co.  v.  Ailing, 
99  U.  S.  475,  25  L.  Ed.  448,  construing  acts  of  March  3,  1875,  1877, 
granting  right  of  way;  Wright  v.  Roseberry,  121  U.  S.  500,  80  L.  Ed. 
1042,  7  Sup.  Ct.  989,  construing  act  granting  swamp-lands  to  Arkansas; 
St.  Paul  etc.  R.  R.  Co,  v.  Northern  Pacific  R.  €o.,  139  U.  S.  6,  35  L.  Ed. 
79,  11  Sup.  Ct.  390,  construing  grant  of  July  2,  1864,  and  holding  it 
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in  the  nature  of  a  float;  United  States  ▼.  Southern  Pacific  R.  R.  Co., 
146  U.  S.  593,  86  L.  Ed.'  1097,  13  Sup.  Ct.  155,  construing  act  of  July  27, 
1866;  Schow  v.  Harriman,  154  U.  S.  609,  22  L.  Ed.  556,  14  Sup.  Ct. 
1209,  construing  same  act;  United  States  v.  Loughrey,  172  U.  S.  210, 
40  L.  Ed.  421,  19  Sup.  Ct.  155,  construing  same  act;  Cahn  v.  Barnes, 
7  Sawy.  53,  5  Fed.  331,  and  Pengra  v.  Munz,  12  Sawy.  238,  29  Fed. 
834,  construing  Oregon  wagon-road  grant  of  July  5,  1866;  Southern 
Pacific  R.  R.  Co.  v.  Dull,  10  Sawy.  512,  22  Fed.  493,  construing  act  of 
March  3,  1871 ;  Francoeur  v.  Newhouse,  14  Sawy.  354,  "40  Fed.  620, 
construing  grant  of  August  2,  1862;  United  States  v.  Dalles  Military 
Road  Co.,  14  Sawy.  393,  41  Fed.  496,  and  United  States  v.  Wallamet 
Road  Co.,  14  Sawy.  488,  42  Fed.  357,  44  Fed.  240,  construing  military- 
road  grants  of  February  25, 1867 ;  Taboreck  v.  Burlington  etc.  R.  R.  Co., 
2  McCrary,  410,  13  Fed.  104,  holding  title  passed  to  specific  sections 
on  location  of  route;  Koehler  v.  Barin,  25  Fed.  165,  construing  act  of 
May  4,  1870;  Wineman  v.  Gastrell,  53  Fed.  700,  3  C.  C.  A.  621,  con- 
struing swamp-land  grant  of  March  3,  1852,  to  Mississippi;  Winona 
etc.  R.  R.  Co.  V.  County  of  Deuel,  3  Dak.  16,  12  N.  W.  565,  construing 
act  of  March  3,  1857;  Washington  etc.  Co.  v.  Northern  Pacific  R.  R. 
Co.,  2  Idaho,  518,  21  Pac.  659,  construing  act  of  July  2,  1864;  State 
V.  Portsmouth  Savings  Bank,  106  Ind.  445,  7  N.  E.  386,  construing 
swamp-land  grant  of  September  28,  1850;  Wright  v.  Gish,  94  Mo.  115, 
6  S.  W.  706,  construing  act  of  June  10,  1852,  and  holding  subsequent 
patentee  took  no  title;  Northern  Pacific  R.  R.  Co.  v.  Majors,  5  Mont. 
130,  131,  133,  3  Pac.  328,  329,  construing  act  of  July  2,  1864;  Atlantic 
etc.  R.  R.  Co.  V.  Mingus,  7  N.  M.  368,  34  Pac.  594,  construing  act  of 
July  27,  1866;  Northern  Pacific  v.  Miller,  20  Wash.  34,  54  Pac.  607, 
construing  acts  of  July  2,  1864,  and  May  31,  1870;  Northern  Pac.  R.  K. 
Co.  V.  Wright,  54  Fed.  69,  4  C.  C.  A.  193,  grant  of  1864  to  plaintiff  vested 
present  title;  Leavenworth  etc.  R.  R.  Co.  v.  United  States,  92  U.  S. 
741,  2S  L.  Ed.  687,  holding  above  words  import  present  grant,  although 
survey  may  be  requisite  to  give  precision;  Wisconsin  etc.  R.  R.  Co.  v. 
Price  County,  133  U.  S.  509,  S3  L.  Ed.  694,  10  Sup.  Ct.  346,  holding 
title  perfected  on  identification  of  land,  relates  back  for  purposes  of  tax- 
ation; New  York  Indians  v.  United  States,  170  U.  S.  17,  18,  42  L.  Ed. 
9SS,  18  Sup.  Ct.  534,  holding  grant  of  Kansas  lands  to  Indians,  agreeing 
to  remove  there,  one  in  praesenti;  Southern  Pacific  R.  R.  Co.  v.  Orton, 
6  Sawy.  198,  32  Fed.  479,  holding  railroad  grant  of  July  27,  1866,  vested 
right  from  passage  of  act,  attaching  to  specific  land  on  filing  plat ;  Denny 
V.  Dodson,  13  Sawy.  75,  32  Fed.  903,  where  grantee,  under  like  grant, 
maintained  ejectment  against  subsequent  settler;  United  States  v.  Curt- 
ner,  14  Sawy.  545,  38  Fed.  9,  holding  like  grant  (July  1,  1862),  pro- 
tected grantee  against  all  parties  until  it  became  specific;  Southern 
Pacific  R.  R.  Co.  v.  Wiggs,  14  Sawy.  675,  43  Fed.  338,  holding  like 
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grant  to  plaintiff  barred  from  passage,  all  other  acquisition  of  lands  in- 
cluded therein;  Parker  v.  New  Orleans  etc.  R.  R.  Co.,  33  Fed.  697,  hold- 
ing grantee,  under  like  grant,  took  mortgageable  interest  ]  Lake  Superior 
Ship  Canal  etc.  Co.  v.  Cunningham,  44  Fed.  834,  840,  holding  like  grant 
cut  off  subsequent  claims  to  land  included  therein;  Northern  Pacific 
R.  R.  Co.  V.  Cannon,  46  Fed.  227,  where  grantee  maintained  ejectment ; 
United  States  v.  Willamette  Valley  etc.  Road  Co.,  55  Fed.  717,  holding 
purchaser  from  State  of  lands  similarly  granted  thereto,  to  aid  road 
building,  acquired  good  title  irrespective  of  patent;  Northern  Pacific 
R.  R.  Co.  V.  Musser  Sauntry  Land  etc.  Co.,  68  Fed.  998,  16  C.  C*  A.  97, 
holding  like  grant  (July  2,  1864)  conveyed  present  interest,  shutting 
oat  subsequent  locators;  Swan  v.  Lindsey,  70  Ala.  518,  holding  pur- 
chaser, under  like  grant,  took  present  title,  capable  of  supporting  eject- 
ment prior  to  completion  of  road;  Swan  y.  Larmore,  70  Ala.  563,  where 
purchaser  from  grantee,  under  similar  grant,  maintained  ejectment; 
Worthen  v.  Ratcliffe,  42  Ark.  348,  lands  donated  on  condition  sub- 
sequent, that  improvements  be  made,  vests  on  delivery  of  deed,  subject 
only  to  defeasance  by  owner  for  breach;  McNee  v.  Donahue,  76  Cal. 
504,  18  Pac.  441,  holding  act  of  1866,  quieting  titles  in  California, 
operated  as  a  grant  in  praesenti  of  surveyed  public  lands;  Savannah 
etc.  Ry.  Co.  v.  Davis,  25  Fla.  922,  7  South.  30,  holding  grant  fixed  be- 
yond change  upon  adoption  of  route;  Daggett  v.  Bonewitz,  107  Ind. 
278,  7  N.  £.  901,  holding  subsequent  patent  to  land  within  like  grant 
without  effect;  Chicago  etc.  R.  R.  Co.  v.  Grinnell,  51  Iowa,  483, 1  N.  W. 
718,  holding  location  of  road  fixed  grant,  which  could  not  be  divested 
by  subsequent  act  authorizing  change  of  routes;  Atchison  etc.  R.  R. 
Co.  v.  Bobb,  24  Kan.  678,  holding  settlement  on  land  subsequent  to 
location  of  road  gave  no  right  of  pre-emption;  Winona  etc.  R.  R.  Co. 
v.  St.  Paul  etc.  R.  R.  Co.,  26  Minn.  181,  2  N.  W.  490,  holding  sub- 
sequent grantee  of  lands  included  in  said  grant  trustee  for  railroad, 
for  whose  benefit  grant  was  made;  Winona  etc.  R.  R.  Co.  v.  Randall, 
29  Minn.  286, 13  N.  W.  128,  where  grantee  maintained  ejectment  against 
subsequent  patentee;  Wunderlich  v.  Spradling,  121  Mo.  377,  378,  25 
S.  W.  1066,  where  grantee  maintained  ejectment  against  subsequent 
patentee ;  Wilson  v.  Beckwith,  140  Mo.  385,  41  S.  W.  992,  holding  like 
act  of  February  9, 1853,  conveyed  present  interest  to  State  unimpressed 
with  lien  or  trust  in  favor  of  United  States ;  United  States  Trust  Co. 
V.  Atlantic  &  Pacific  R:  R.  Co.,  8  N.  M.  686,  47  Pac.  728,  holding  grant 
of  right  of  way,  exempted  from  taxation  one  in  praesenti,  and  ter- 
ritorial taxation  thereof  illegal;  Wardwell  v.  Paige,  9  Or.  521,  up- 
holding title  of  locator,  under  act  of  September  4,  1841,  granting  land 
to  Or^on  against  subsequent  patentee;  Tarpey  v.  Deseret  Salt  Co.,  5 
Utah,  499, 17  Pac.  633,  where  grantee  under  like  grant  maintained  eject- 
ment ;  Wisconsin  Central  R.  R.  Co.  v.  Price  Cp.,  64  Wis.  591,  26  N.  W. 
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97,  holding  lands  so  granted  taxable  by  State  from  date  of  selection; 
dissenting  opinion  in  Harden  v.  Northern  Pac.  R.  R.  Co.,  154  U.  S. 
336,  338,  340,  88  L.  Ed.  1005,  1006,  14  Sup.  Ct.  1041,  1042,' 1043,  hold- 
ing such  grant  included  interest  in  minerals  on  lands  subsequently 
identified  by  route  taken,  majority  contra;  Atlantic  etc.  R.  R.  Co.  v. 
Mingus,  7  N.  M.  387,  34  Pac.  601,  construing  act  granting  land  to  plain- 
tiff as  grant  in  praesenti,  agreeing  with  majority  on  this  point. 

Distinguished  in  Southern  Pacific  R.  R.  Co.  v.  Bell,  183  U.  S.  679, 
46  L.  Ed.  886,  22  Sup.  Ct.  234,  holding  by  14  Stat.  299,  making  land 
grant  to  Southern  Pacific  railroad.  Secretary  of  Interior  could  not  with- 
draw from  settlement  lands  within  indemnity  limits  prior  to  selection 
by  company;  St.  Paul  etc.  R.  R.  Co.  v.  Brown,  24  Minn.  678,  holding 
such  grant  a  valid  executory  contract  to  convey;  Heydenfeldt  v.  Daney 
Gold  etc.  Co.,  10  Nev.  309,  310,  316,  holding  whether  grant  to  State 
(July  4,  1866)  was  present  or  not.  Congress  could,  with  State's  consent, 
and  prior  to  its  disposal  of  lands  thereby,  change  terms  of  grant. 

Qualified  in  Shepard  v.  Northwestern  Ins.  Co.,  40  Fed.  348,  353,  hold- 
ing grant  does  not  divest  government's  title  to  any  particular  sections 
until  they  are  earned  and  selected ;  Northern  Pacific  R.  R.  Co.  v.  Sanders, 
46  Fed.  248,  holding  like  grant  does  not  operate  to  withdraw  particular 
lands  from  sale  until  line  of  road  is  fixed;  Musser  v.  M'Rae,  38  Minn. 
411,  38  N.  W.  104,  holding  title  does  not  attach  to  specific  sections  until 
selection  of  route;  Layton  v.  Farrell,  11  Nev.  466,  holding  grant  does 
not  attach  to  specific  sections  prior  to  survey,  and  does  not  attach  to 
sections  previously  pre-empted,  other  lands  being  granted  to  State  in 
lieu  thereof. 

Unless  there  are  other  words'  in  a  statute  restraining  operation  of  words 
of  present  *grant»  these  must  be  taken  in  their  natural  sense  to  Import  an 
immediate  transfer  of  title,  although  subsequent  proceedings  may  be  re- 
quired to  give  precision  thereto  and  attach  it  to  specific  tracts. 

Approved  in  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  219 
U.  S.  173,  174,  55  L.  Ed.  162,  31  Sup.  Ct.  182,  construing  act  of  June 
4,  1898,  and  holding  same  vests  title  in  praesenti;  Northern  Lumber 
Co.  V.  O'Brien,  204  U.  S.  196,  51  L.  Ed.  441,  27  Sup.  Ct.  249,  construing 
grant  to  Northern  Pacific  railroad  of  July  2,  1864,  as  "in  praesenti"; 
McFadden  v.  Mountain  View  Min.  etc.  Co.,  97  Fed.  679,  38  C.  C.  A.  364, 
holding  act  of  July  1,  1882,  restoring  to  public  domain  Colville  Indian 
reservation,  did  not  operate  of  itself,  in  advance  of  presidential  procla- 
mation, to  give  right  to  locate  mining  claims  therein  under  mineral  laws ; 
Barringer  v.  Davis,  141  Iowa,  427,  120  N.  W.  67,  after  patent  of  land, 
part  of  which  by  mistake  was  unsurveyed,  a  survey  of  same  does  not 
restore  it  to  public  domain;  State  v.  Whitney,  66  Wash.  478,  120  Pac. 
118,  construing  grant  of  school  lands  as  one  in  praesenti ;  State  v.  King, 
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64  W.  Va.  608,  63  S.  E.  4d4,  forfeiture  of  land  for  failure  to  pay  taxes 
vests  title  in  State  eo  instante;  Deseret  Sale  Co.  v.  Tarpey,  142  U.  S. 
248,  35  L.  Ed.  1001,  12  Sup.  Ct.  161,  following  principal  case  in  con- 
struing similar  statute  and  holding  grantee  may  maintain  ejectment; 
Northern  Pacific  R.  R.  Co.  v.  Majors,  5  Mont.  141,  146,  2  Pac.  335,  337, 
construing  act  of  July  2,  1864,  and  holding  its  words  of  present  grant 
unqualified ;  State  v.  Sioux  City  etc.  R.  R.  Co.,  7  Neb.  372,  holding  State 
grant,  to  aid  railroads,  one  in  praesenti ;  Easton  etc.  R.  R.  Co.  v.  Central 
R.  R.  Co.,  52  N.  J.  L.  274,  19  Atl.  725,  holding  State  grant  of  tide-lands 
to  city  subject  to  improvement,  one  in  praesenti. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  United  States,  218  Fed.  296, 
134  C.  C.  A.  84,  holding  railroad  company  acquires  no  right  of  way, 
in  praesenti  pver  public  lands  until  conditions  performed;  Mayer  v. 
American  Surety  &  T.  Co.,  33  App.  D.  C.  397,  a  conveyance  to  a  trustee 
to  convey  to  university  when  it  should  do  certain  things  vested  no  title 
in  university  until  performance  of  conditions;  McAllister  v.  Okanogan 
County,  51  Wash.  653,  24  L.  B.  A.  (N.  S.)  764,  100  Pac.  148,  a  grant  of 
a  right  of  way  over  public  lands  for  highway  does  not  take  effect  until 
highway  authorized;  Heydenfeldt  v.  Daney  Gold  etc.  Co.,  93  U.  S.  639, 
23  L.  Ed.  996,  where  words  of  qualification  restricted  those  of  present 
grant;  United  States  v.  Childers,  8  Sawy.  173,  175,  12  Fed.  587,  589, 
holding  provision  for  conveyance,  as  sections  of  road  were  completed, 
qualified  words  of  present  grant  (act  July  2,  1864) ;  Hall  v.  Russell, 
101  U.  S.  509,  25  L.  Ed.  832,  holding  grant  to  "qu^Hfied  settler"  did  not 
vest  until  qualification  was  completed. 

Bnla  tliat  priTate  present  grant  of  undesignated  land  is  mere  contract  to 
convey  does  not  apply  to  legislative  grants  which  operate  as  laws  as  well 
as  transfers,  and  have  such  force  as  legislative  intent  requires. 

Approved  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  892,  con- 
struing act  of  1866,  as  amended  in  1868,  granting  lands  to  railroads  in 
Oregon ;  Winona  etc.  R.  R.  Co.  v.  County  of  Deuel,  3  Dak.  22,  12  N.  W. 
567,  construing  statute  granting  to  railroad  immunity  from  taxation 
and  other  privileges  previously  purchased  by  State  under  foreclosure; 
Jackson  etc.  R.  R.  Co.  v.  Davison,  65  Mich.  430,  32  N.  W.  733,  holding 
grant  must  be  so  construed  as  to  best  effect  legislative  intent,  irrespective 
of  common-law  construction;  Nash  v.  Sullivan,  29  Minn.  214,  12  N.  W. 
702,  holding  grant  not  subject  to  rules  of  conveyance  regarding  war- 
ranties; Wardwell  v.  Paige,  9  Or.  521,  construing  grant  to  state  for 
benefit  of  locators  (September  4,  1841). 

Provision  in  an  action  granting  lands  for  aiding  railroads,  subject  to 
qualified  legislative  disposal,  that  all  lands  remaining  unsold  after  ten 
years  shall  revert  to  United  States  if  road  he  not  then  completed,  is  a  pro- 
vision that  Rrant  shall  he  void  on  hreach  of  condition  suhseqnent. 
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Approved  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  928, 
construing  act  of  May  4,  1870,  granting  land  to  Or^on  Central  Rail- 
road  Company  and  holding  provisions  thereof  conditions  subsequent; 
Bybee  v.  Oregon  &  Cal.  R.  R.  Co.,  139  U.  S.  676,  35  L.  Ed.  307,  11  Sup. 
Ct.  643,  holding  such  provision  does  not  ipso  facto  work  forfeiture  on 
failure  of  completion;  Manuel  v.  Wulff,  152  U.  S.  510,  38  L.  Ed.  534, 
14  Sup.  Ct.  653,  holding  qualification  of  plaintiff's  grantee  not  a  condi- 
tion subsequent. 

Ko  one  but  grantor  or  his  heirs  or  snccessors  can  take  advantage  of 
nonperformance  of  condition  subsequent  annexed  to  estate  in  fee,  and  if  they 
do  not  enforce  forfeiture,  title  remains  in  grantee. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  43,  61  C.  C.  A.  91,  holding  validity  of  grant  of  privilege  by 
city  which  amounts  to  contract  cannot  be  collaterally  attacked  by  in- 
dividual, for  failure  of  grantee  to  perform  conditions  imposed;  Loh- 
mann  v.  Helmer,  104  Fed.  182,  holding  right  of  alien  to  inherit  mining 
claim  upon  government  land  is  determined  by  laws  of  State  where  claim 
is  located ;  Sage  v.  Crowley,  83  Minn.  320,  86  N.  W.  411,  holding  where 
railroad  completed  line  within  time,  and  when  completed  there  was  de- 
ficiency in  land  within  primary  limits  exceeding  indemnity  lands  and 
all  latter  were  selected,  one  entering  lands  after  their  selection  cannot 
attack  title  of  trustee  under  proceedings  for  forfeiture  of  railroad's 
franchise;  Britton  v.  Taylor,  168  N.  C.  273,  84  S.  E.  281,  provision  in 
deed  for  grantor's  support  construed  as  condition  subsequent;  Capen 
V.  Sheldon,  78  Vt.  47,  61  Atl.  866,  where  condition,  in  town  charter 
granting  land  to  proprietors,  that  each  shall  improve  share  within  time 
fixed,  on  penalty  of  forfeiture,  is  broken,  estate  not  defeated  until  State 
asserts  forfeiture ;  dissenting  opinion  in  White  v.  Bailey,  65  W.  Va.  581, 
23  L.  R.  A.  (N.  S.)  232,  64  S.  E.  1023,  majority  holding  that  reservation 
of  right  of  re-entry  in  grantor  in  deed  for  failure  to  perform  condition 
did  not  extinguish  right  of  rescission;  Qrinnell  v.  Chicago  etc.  R.  R. 
Co.,  103  U.  S.  744,  26  L.  Ed.  458,  holding  settler  on  railroad  lands  can- 
not set  up  breach  of  condition  by  grantee,  government  not  having  acted ; 
Van  Wyck  v.  Knevals,  106  U.  S.  369,  27  L.  Ed.  204,  1  Sup.  Ct.  340, 
holding  stranger  cannot  set  up  grantee's  breach  of  condition  to  strengthen 
his  own  claim;  Bybee  v.  Oregon  etc.  R.  R.  Co.,  139  U.  S.  674,  675,  679, 
35  L.  Ed.  307,  309, 11  Sup.  Ct.  642,  643,  644  (affirming,  11  Sawy.  483,  484, 
26  Fed.  588,  589),  holding  breach  of  condition  cannot  be  asserted  by 
stranger  entering  lands;-  Wallamet  Falls  etc.  Co.  v.  Kittridge,  5  Sawy. 
47,  Fed.  Cas.  17,105,  holding  only  sovereign  can  take  advantage  of  cor- 
poration's noncompliance  with  conditions  subsequent  to  its  creation; 
Southern  Pacific  R.  R.  Co.  v.  Orton,  6  Sawy.  182,  183,  32  Fed.  471, 
holding  trespasser  cannot  question  power  of  corporation  to  take  under 
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grant;  Hugbes  v.  Northern  Pacific  Ry.  Co.,  9  Sawy.  329,  18  Fed.  118, 
denying  right  of  stranger  to  take  advantage  of  grantee's  breach  of  con- 
dition; Denny  v.  Dodson,  13  Sawy.  81,  32  Fed.  908,  holding  breach  by 
grantee  no  defense  in  ejectment  against  trespasser;  Knevals  v.  Hyde, 
5  Dill.  472,  Fed.  Cas.  7878,  and  Ex  parte  Cole,  1  McCrary,  405,  6  Fed. 
654,  both  holding  subsequent  patentee  cannot  take  advantage  of  prior 
grantee's  breach  of  copdition  subsequent;  O'Rourke  v.  Central  City  Soap 
Co.,  26  Fed.  579,  holding  one  suing  for  infringement  of  trademark  must 
recover  on  strength  of  his  own  title,  not  defendant's  lack  thereof;  Parker 
V.  New  Orleans  etc.  R.  R.  Co.,  33  Fed.  700,  denying  right  of  grantee's 
assignee  to  question  griin tee's  title  after  breach ;  United  States  v.  Walla- 
met  Valley  etc.  Road  Co.,  14  Sawy.  488,  42  Fed.  357,  44  Fed.  240,  hold- 
ing only  grantor  can  avail  himself  of  grantee's  breach  of  condition  sub- 
sequent; Northern  Pacific  R.  R.  Co.  v.  Cannon,  46  Fed.  239,  holding 
compliance  of  ^grantee  with  condition  subsequent  not  determinable  in 
action  between  grantee  and  stranger;  United  States  v.  Tennessee  etc. 
R.  R.  Co.,  71  Fed.  73,  holding  sale  by  grantee  to  public  land,  after 
breach  of  condition  subsequent,  but  prior  to  declaration  of  forfeiture, 
valid ;  United  States  v.  Loughrey,  71  Fed.  923,  18  C.  C.  A.  391,  denying 
right  of  action  of  government  for  timber  cut  on  public  land  after 
grantee's  breach,  but.  prior  to  declaration  of  forfeiture;  Skipwith  v. 
Martin,  50  Ark.  150,  6  S.  W.  516,  holding  conveyance  on  condition 
subsequent  that  jail  be  built  defeasible  only  by  grantor;  Orr  y.  State, 
56  Ark.  110,  19  S.  W.  320,  holding  only  State  can  avail  itself  of  non- 
performance of  payment  for  school  lands;  Chicago  etc.  R.  R.  Co.  v. 
Grinnell,  51  Iowa,  485,  1  N.  W.  720,  holding  defendant  in  action  for 
possession  cannot  set  up  grantee's  noncompliance  with  conditions ;  State 
V.  Torinus,  26  Minn.  6,  37  Am.  Rep.  397,  49  N.  W.  260,  holding  maker 
of  note  for  purchase  of  logs  cut  from  lands  granted  to  State  cannot  set 
up  grantee's  breach  of  conditions  subsequent;  American  Dock  Co.  v. 
Trustees  of  Public  Schools,  39  N.  J.  Eq.  418,  holding  only  State  can 
raise  question  of  its  grantees'  compliance  with  conditions  subsequent; 
Towle  V.  Remsen,  70  N.  Y.  312,  314,  holding  only  grantor  can  avail 
himself  of  breach  of  conditions  subsequent,  and  right  of  re-entry  does 
not  pass  by  conveyance  by  him;  Upington  v.  Corrigan,  151  N.  Y.  153, 
37  L.  E.  A.  798,  45  N.  E.  362,  holding  right  of  re-entry  for  breach  of 
condition  subsequent  not  devisable  or  descendible,  but  goes  to  repre- 
sentatives; Walker  Branch  v.  Directors  of  Wesleyan  Cemetery  Assn., 
11  Ohio  C.  C.  190,  holding  possibility  of  reverter  for  breach  of  condition 
subsequent  not  transferable;  Gorman  Min.  Co.  v.  Alexander,  2  S.  D. 
565,  51  N.  W.  348,  upholding  title  of  alien  to  mining  claim  as  against 
everyone  but  United  States;  Hopkins  v.  Grimshaw,  165  U.  S.  348,  41 
L.  Ed.  741, 17  Sup.  Ct.  403 ;  also  Town  of  La  Pointe  v.  Town  of  Ashland, 
47  Wis.  260,  2  N.  W.  313;  dissenting  opinion  in  Washington  etc.  Co.  v. 
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Coeur  d'Alene  Ry.  Co.,  2  Idaho,  553,  21  Pac.  565,  ai^^endo;  Tibbitts 
v.  Ah  Xong,  4  Mont.  550,  2  Pac.  768,  holding  only  State  can  question 
right  of  alien  to  locate  mining  claim,  majority  holding  such  location 
void  against  subsequent  citizen  locator. 

Distinguished  in  State  v.  Emmert,  19  Kan.  550,  where  payment  of  in- 
terest on  price  of  school  lands  was  a  condition  precedent;  Reichcnbach 
V.  Washington  etc.  R.  R.  Co.,  10  Wash.  360,  38  Pac.  1127,  holding  rule 
does  not  apply  to  easements  and  sustaining  action  to  declare  forfeiture 
for  breach  of  condition  subsequent  brought  by  grantor's  assignee. 

When,  how  and  at  whose  instance  deed  may  be  avoided  for  breach 
of  condition  subsequent.    Note,  44  Am.  Dec.  756,  758,  759. 

Transferability  of  right  of  entry  for  condition  broken.    Note,  60 
L.  R.  A.  751. 

Reserved  rlgbt  of  grantor  of  private  grant  for  breach  of  condition  snb- 
sequent  most  be  asserted  by  entry  or  its  equivalent. 

Approved  in  Rannels  v.  Rowe,  146  Fed.  301,  74  C.  C.  A.  376,  mere 
execution  and  recording  of  another  deed  to  third  person  by  grantors  in 
prior  deed,  after  original  deed  recorded,  and  without  notice  to  grantee 
therein  does  not  forfeit  first  deed  for  breach  of  condition  subsequent 
where  no  possession  taken;  St.  Paul's  Church  v.  Attorney  General,  164 
Mass.  198,  41  N.  E.  235,  arguendo;  St.  Joseph  etc.  R.  R.  Co.  v.  St.  Louis 
etc.  Ry.  Co.,  135  Mo.  192,  33  L.  R.  A.  613,  36  S.  W  606,  holding  right  of 
entry  for  condition  broken  not  an  estate  in  lands  or  a  possibility  of 
reverter  but  a  chose  in  action. 

Reserved  right  of  grantor  of  pabllc  grant  for  breach  of  condition  sub- 
sequent most  be  asserted  by  Judicial  proceedings,  equivalent  to  common- 
law  inquest  of  office,  or  by  legislative  assertion  of  ownership,  without  which 
title  remains  in  grantee. 

Approved  in  United  States  v.  Northern  Pac.  Ry.  Co.,  177  U.  S.  439, 
441,  44  L.  Ed.  837,  20  Sup.  Ct.  707,  holding  some  act  necessary  on  part 
of  government  evincing  intention  to  declare  forfeited  lands  granted  to 
railroad  by  failure  to  complete  road  within  time  prescribed  in  grant; 
United  States  v.  Tennessee  &  Coosa  R.  R.  Co.,  176  U.  S.  260,  252,  44 
L.  Ed.  456,  20  Sup.  Ct.  373,  374,  holding  lands  opposite  completed  road 
not  forfeited  by  26  Stat.  496,  forfeiting  lands  theretofore  granted  to  aid 
'''in  construction  of  railroad,  opposite  to  and  coterminous  with  portion 
of  road  not  now  completed";  United  States  v.  Washington  Imp.  &  Dev. 
Co.,  189  Fed.  677,  678,  679,  682,  court  of  equity  cannot  decree  forfeiture 
of  land  grant  made  by  Congress  for  breach  of  condition  subsequent,  in 
absence  of  action  by  Congress;  United  States  v.  Whitney,  176  Fed.  595, 
where  grantee  of  reservoir  site  failed  to  complete  his  improvements  for 
five  years,  forfeiture  could  be  enforced  by  executive  in  judicial  proceed- 
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ings ;  Neff  v.  United  States,  165  Ted.  282,  91  C.  C.  A.  241,  refusing  for- 
feiture of  timber  entry  where  entryman  corrected  default  before  notice 
of  contest;  Utah  etc.  R.  R.  Co.  v.  Utah  etc.  Ry.  Co.,  110  Ted.  890,  hold- 
ing 18  Stat.  482,  §  4,  forfeiting  land  grant  if  road  be  not  completed 
within  five  years,  is  condition  subsequent,  requiring  some  action  on  part 
of  government  to  work  revocation ;  Van  Kirk  Land  etc.  Co.  v.  Green,  132 
Ala.  352,  31  South.  485,  holding  title  in  lands  confirmed  to  Mobile  &  Ga. 
railroad  could  not  be  divested  by  act  of  land  commissioner  in  leaving  it 
out  of  allotment  made  by  him  under  act  of  September  29,  1890;  McCar- 
nen  v.  Herzberg,  120  Ala.  530,  25  South.  4,  holding  11  Stat.  17,  granting 
lands  to  State  for  railroad  construction  imposed  condition  subsequent 
as  to  forfeiture;  Santa  Rosa  City  R.  Co.  v.  Central  St.  Ry.  Co.,  4  Cal. 
Unrep.  958,  959,  38  Pac.  989,  forfeiture  of  city  railroad  franchise 
for  breach  of  condition  subsequent  not  worked  by  grant  to  other  com- 
pany ;  Police  Jury  v.  Terrebonne  Land  Co.,  131  La.  1073,  60  South.  688, 
conveyance  of  swamp-land  by  legislature  to  another  on  condition  broken 
by  first  grantee  acted  as  forfeiture ;  Spokane  etc.  Ry.  Co.  v.  Washington 
«tc.  Ry.  Co.,  49  Wash.  284,  287,  95  Pac.  65,  66,  individual  claiming  under 
another  act  of  Congress  could  not  demand  forfeiture  of  railroad  grant 
for  failure  to  perform  condition ;  Columbia  Valley  R.  Co.  v.  Portland  etc. 
Ry.  Co.,  48  Wash.  476,  477,  93  Pac.  1068,  1069,  upholding  statute  of 
June  26,  1906,  declaring  railroad  grants  forfeited  for  default  in  per- 
formance of  conditions  and  vesting  title  in  subsequent  grantees ;  Fams- 
worth  y.  Minnesota  etc.  R.  R.  Co.,  92  U.  S.  67,  23  L.  Ed.  535,  holding 
forfeiture  under  similar  statute  may  be  declared  by  legislature;  Mc- 
Micken  v.  United  States,  97  U.  S.  218,  24  L.  Ed.  952,  holding  right  of 
re-entry  for  condition  broken  sufficiently  asserted  by  placing  lands  on 
sale ;  United  States  v.  Southern  etc.  R.  R.  Co.,  146  U.  S.  594,  36  L.  Ed. 
1097,  13  Sup.  Ct.  155,  holding  grantee's  title  good  until  government  as- 
serted forfeiture ;  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  155 
U.  S.  372,  39  L.  Ed.  189,  15  Sup.  Ct.  110  (affirming  44  Fed.  822),  follow- 
ing rule ;  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  165  U.  S.  433,  41  L.  Ed.  778, 
17  Sup.  Ct.  353,  holding  forfeiture  sufficiently  asserted  by  reservation  of 
land  for  Indians  subsequent  to  breach;  New  York  Indians  v.  United 
States,  170  U.  S.  25,  42  L.  Ed.  936,  18  Sup.  Ct.  537,  holding  government 
never  asserted  forfeiture  of  Kansas  grants  to  New  York  Indians;  St. 
Paul  etc.  Ry.  Co.  v.  Greenhalgh,  26  Fed.  567,  holding  act  opening  land 
to  settlement  sufficient  assertion  of  forfeiture ;  Farmers'  Loan  etc.  Co.  v. 
Chicago  etc.  Ry.  Co.,  39  Fed.  149  (overruled,  see  Angle  v.  Chicago  etc. 
Ry.,  151  U.  S.  27,  36,  38  L.  Ed.  67,  14  Sup.  Ct.  240,  holding  grant  to  an- 
other subsequent  to  grantee's  breach,  sufficient  assertion  of  forfeiture) ; 
Steele  v.  Walker,  115  Ala.  490,  67  Am.  St.  Rep.  65,  21  South.  944,  hold- 
ing Federal  receiver  in  charge  of  forfeited  property  not  liable  in  tres- 
vin— 39 
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pass  to  party  claiming  ownership ;  Sioux  City  etc.  R.  R.  Co.  v.  Country- 
man, 83  Iowa,  181,  49  N.  W.  75,  holding  resumption  of  lands  on  breach 
properly  exercised  by  relinquishment  of  same  by  State  to  United  States ; 
Vicksburg  etc.  R.  R.  Co.  v.  Sledge,  41  La.  Ann.  902,  6  South.  727,  and 
Mower  v.  Kemp,  42  La.  Ann.  1017,  8  South.  832,  both  holding  State,  as 
trustee,  can  declare  forfeiture  unless  estopped  by  her  own  act;  Green 
V.  Irving,  54  Miss.  464,  28  Am.  Rep.  871,  holding  sale  by  holder  of  para- 
mount title  sufficient  assertion  for  possessors  under  lesser  titles  to  aban- 
don as  upon  eviction ;  Northern  Pacific  R.  R.  Co.  v.  Majors,  5  Mont.  136, 
137,  2  Pac.  332,  holding  only  grantor  can  raise  question  of  grantee's  for- 
feiture for  breach  of  condition  subsequent ;  State  v.  Sioux  City  etc.  R.  R. 
Co.,  7  Neb.  372,  holding  suit  to  quiet  title  not  proper  method  of  assert- 
ing forfeiture;  Southern  Pacific  R.  R.  Co.  v.  Esquibel,  4  N.  M.  343,  5 
N.  M.  141,  20  Pac.  115,  holding  defaulting  railroad  will  not  be  heard  to 
complain  that  forfeiture  of  grant  was  not  proper  measure  to  secure  com- 
pletion of  road ;  De  Lancey  v.  Piepgras,  138  N.  Y.  40,  33  N.  E.  825,  hold- 
ing legislative  purpose  to  enforce  forfeiture  clearly  manifested  by  act 
authorizing  advertisement  and  sale;  Wisconsin  etc.  R.  R.  Co.  v.  Price 
Co.,  64  Wis.  587,  26  N.  W.  96,  holding  failure  of  company  to  complete 
railroad  does  not  work  forfeiture  in  absence  of  congressional  action; 
Iron  Mountain  R.  R.  Co.  v.  Memphis,  96  Fed.  126,  37  C.  C.  A.  410,  city 
ordinance  unlawfully  declaring  forfeiture  of  street  franchise  is  sufficient 
threat  to  justify  injunction;  Sexton  v.  Chicago  Storage  Co.,  129  111.  332, 
16  Am.  St.  Rep.  280,  21  N.  E.  922,  holding  right  of  entry  on  breach  of 
condition  subsequent  a  chose  in^  action,  not  a  reversion  nor  an  estate ; 
Neer  v.  Williams,  27  Kan.  67,  holding  State  patent  to  lands  declared 
forfeited  by  Congress  void. 

Distinguished  in  Columbia  Valley  R.  Co.  v.  Portland  &  S.  Ry.  Co.,  162 
Fed.  606,  89  C.  C.  A.  361,  failure  to  construct  road  over  right  of  way 
under  act  of  June  26,  1906,  worked  ipso  facto  forfeiture;  McCarter  v. 
Sooy  Oyster  Co.,  78  N.  J.  L.  407,  75  Atl.  216,  refusing  to  admit  evidence 
showing  invalidity  of  grant  of  tide-lands  in  ejectment  by  attorney  gen- 
eral; dissenting  opinion  in  Green  v.  Irving,  54  Miss.  467,  majority  hold- 
ing sale  by  holder  of  paramount  title  sufficient  assertion  for  possessors 
under  lessor  titles  to  abandon  as  upon  eviction;  Jackson  etc.  R.  R.  Co. 
v.  Davison,  65  Mich.  432,  32  N.  W.  734,  not  passing  upon  question  of 
forfeiture;  United  States  v.  Northern  Pac.  R.  Co.,  95  Fed.  879,  37 
C.  C.  A.  290,  doubting  whether,  under  charter  of  defendant,  court  has 
jurisdiction  to  hear  application  for  forfeiture. 

Qualified  in  United  States  v.  Willamette  Valley  Road  Co.,  55  Fed.  718, 
holding  government  cannot  declare  forfeiture  after  allowing  company 
to  proceed  to  completion  of  road  after  time  limited ;  St.  Louis  etc.  R.  R. 
Co.  V.  McGee,  115  U.  S.  474,  29  L.  Ed.  448,  6  Sup.  Ct.  125,  holding  legis- 
lative  assertion  of  ownership  must  be  dear  and  positive;  Minneapolia 
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etc.  R.  R.  Co.  V.  Dnlnth  etc.  R.  R.  Co.,  45  Minn.  106,  47  N.  W.  465,  hold- 
ing grantor  allowing  grantee  after  breach,  bnt  before  declaration  of  for- 
feiture, to  proceed  to  completion,  cannot  afterward  declare  same. 

Standing  timber  constltates  part  of  realty. 
Approved  in  Burt  &  Brabb  Lumber  Co.  v.  Bailey,  175  Fed.  137,  con- 
veyance of  standing  trees  to  be  cut  in  the  future  conve3r3  interest  in  land 
under  Kentucky  laws;  McDodrill  v.  Pardee  etc.  Lumber  Co.,  40  W.  Va. 
578,  21  S.  E.  883,  holding  tenant  of  wooded  land,  let  for  farming,  may 
cut  timber  to  clear  land. 

Title  by  accession  to  crops,  fruit  and  timber,  wrongfully  severed. 
Note,  32  L.  R.  A.  434. 

Timber  when  cut  becomes  personal  property. 

Approved  in  Missouri,  K.  etc.  Ry.  Co.  v.  Starr,  22  Tex.  Civ.  App.  356, 
55  S.  W.  395,  holding  where  ties  wrongfully  cut  without  consent  of  owner 
of  land  and  sold  to  innocent  party,  owner  can  recover  value  as  ties  when 
delivered  to  purchaser;  dissenting  opinion  in  Teller  v.  United  States,  117 
Fed.  585,  54  C.  C.  A.  349,  majority  holding  payment  of  price  vested  title 
in  purchaser  of  government  land  as  of  date  of  application  including  ties 
cut  from  land  after  that  date ;  United  States  v.  Loughrey,  172  U.  S.  211, 
216,  217,  43  L.  Ed.  424,  19  Sup.  Ct.  155,  157,  holding  timber  cut  before 
forfeiture  and  reversion  to  government  does  not  revert  with  land ;  Webb 
V.  Phillips,  80  Fed.  956,  26  C.  C.  A.  272,  holding  timber  cut  from  land  be- 
comes personal  property,  title  remaining  in  land  owner ;  Ford  v.  Suther- 
lin,  2  Mont.  443,  mortgage  of  grain  "now  standing''  does  not  include  cut 
grain,  as  against  subsequent  attachment. 

a 

AU  remedies  afforded  by  law  In  case  of  conversion  of  other  personal 
property  are  open  to  State  for  recovery  of  timber  cut  and  taken  from  its 
lands. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  6,  63  C.  C.  A.  651,  where 
facts  stated  and  relief  demanded  show  that  action  is  to  recover  value  of 
lumber  made  from  trees  wrongfully  cut  from  plaintiff's  land,  action  is 
transitory;  Columbia  Nat.  Sand  Dredging  Co.  v.  Morton,  28  App.  D.  C. 
295,  7  L.  B.  A.  (N.  S.)  114,  action  for  recovery  of  sand  and  gravel 
severed  from  the  ground  may  be  brought  wherever  found;  Northern 
Pacific  R.  R.  Co.  v.  Lewis,  162  U.  S.  374,  40  L.  Ed.  1006,  Id  Sup.  Ct.  833, 
holding  cutter  of  government  timber  can  maintain  no  action  against 
stranger  for  destruction  thereof;  Stone  v.  United  States,  167  U.  S.  182, 
42  L.  Ed.  129,  17  Sup.  Ct.  780,  holding  prior  criminal  prosecution  no 
defense  to  civil  action  for  cutting  government  timber,  which  may  be 
brought  wherever  defendant  is  found;  United  States  v.  Steenerson,  50 
Fed.  506, 1  C.  C.  A.  552,  holding  title  of  land  from  which  logs  were  cut 
may  be  determined  in  replevin* 
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Distinguished  in  Sullivan  y.  Schultz,  22  Mont.  544,  57  Pae.  280,  where 
plaintiff  attempted  to  avoid  contract  to  purchase  tombstone,  on  ground 
that  it  was  cut  from  public  land. 

Replevin  for  undivided  interest  in  personalty.    Note,  S7  L.  R.  A. 
(N.  S.)  271. 

By  law  of  Minnesota,  owner  of  logs  cut  ftom  State  lands  and  indis- 
tinguishably  mingled  with  other  logs  is  entitled  to  replevy  from  whole  mass 
an  amount  equal  to  those  cut. 

Approved  in  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler-Union  Min.  Co., 
203  Fed.  808,  122  C.  C.  A.  113,  damages  for  intentional  conversion  of 
ore  at  mine  is  value  of  finished  product  as  sold,  not  value  at  mouth  of 
mine;  Claflin  v.  ContinentalJersey  Works,  85  Ga.  47, 11  S.  E.  724,  hold- 
ing one  whose  goods  are  without  his  fault  mingled  with  another's  may 
regain  them. 

Confusion  of  goods  resulting  from  mistake  or  accident.    Note,  Ann. 
Caa.  1913E,  679. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  885. 

Miscellaneous.  Cited  in  Sioux  City  R.  R.  v.  United  States,  159  U.  S. 
364,  40  li.  Ed.  182,  16  Sup.  Ct.  23,  incidentally;  French  v.  Edwards,  4 
Sawy.  132,  Fed.  Cas.  5097,  no  application. 

21  Wall.  65-71,  22  L.  Ed.  477,  OUNKENBEASD  ▼.  UNITED  STATES. 

Distiller  cannot  be  legally  charged  with  a  caiiacity  tax  for  portion  of 
month  during  which  he  was  prevented  from  distilling,  through  failure  of 
government  to  appoint  a  storekeeper,  and  for  portion  during  which  accident 
prevented  distilling. 

Approved  in  United  States  v.  Millinger,  19  Blatchf.  203,  7  Fed.  188, 
holding  court  powerless  to  open  default  judgment  for  distillery  taxes  in 
order  to  let  in  new  evidence. 

Distinguished  in  United  States  v.  Farrell,  8  Biss.  261,  Fed.  Cas.  15,073, 
holding  destruction  of  spirits  by  fire,  owing  to  absence  of  government 
storekeeper,  does  not  release  distiller  from  liability  for  taxes  due  thereon, 
as  government  cannot  be  made  loser  by  officer's  neglect  of  duty. 

Intemal  revenue  acts  of  1864,  and  July  13,  1866,  forbidding  suit  for 
recovery  of  taxes  alleged  to  have  been  illegally  collected,  until  after  ap^ 
peal  to  commissioner  of  intemal  revenue,  relate  to  suits  brought  by  tax- 
payer, not  to  suits  in  which  he  is  defendant,  in  which  case  he  may  set  up 
illegality  as  a  defense. 

Approved  in  De  Bary  v.  Dunne,  162  Fed.  964,  a  claim  for  abatement 
of  tax  presented  to  commissioner  before  payment  is  equivalent  to  an 
appeal ;  United  States  v.  Meyers,  3  Hughes,  246,  Fed.  Cas.  15,846,  hold- 
ing defendants'  evidence  of  incorrectness  of  assessment  admissible  in 


613  CLINKENBEARD  ▼.  UNITED  STATES.    21  Wall.  65-71 

suit  for  distillery  taxes,  although  no  appeal  to  commissioner  has  heen 
taken;  United  States  v.  Nebraska  Distilling  Co.,  80  Fed.  286,  46  U.  S. 
App.  704,  holding  ill^ality  of  assessment,  no  appeal  having  been  taken, 
may  be  shown  where  government  is  plaintiff. 

Distinguished  in  United  States  v.  Eamshaw,  12  Fed.  285,  holding 
where  collector  has  jurisdiction  of  subject  matter  of  assessment,  irregu- 
larities in  appraisement  must  be  reviewed  by  protest  and  appeal  before 
action  can  be  brought. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  504. 

Decisions  of  an  assessor  are  quasi  Judicial  and  cannot  be  attacked  col- 
laterally when  made  within  scope  of  Bis  Jurisdiction. 

Approved  in  Watt  v.  United  States,  16  Blatchf.  33,  Fed.  Cas.  17,292, 
holding  liquidation  of  collector  conclusive  in  action  for  recovery  of  cus- 
toms duties;  In  re  Day,  27  Fed.  680,  holding,  where  determination  of 
facts  is  lodged  in  particular  tribunal,  its  decision  is  unreviewable,  except 
as  authorized  by  law ;  United  States  v.  Kenworthy,  59  Fed.  571,  holding 
valuation  of  customs  collector  made  in  conformity  to  law  binding  on 
importer;  State  v.  Sojath  Pennsylvania  Oil  Co.,  42  W.  Va.  90,  24  S.  E. 
691,  holding  assessor's  valuation  of  property  reviewable  under  West  Vir- 
ginia statutes. 

Supervisory  control  of  courts  over  special  officers  and  boards  exer- 
cising discretionary  powers.    Note,  2  Ann.  Oas.  644. 

Assessment  on  property  not  taxable  is  illegal,  and  cannot  form  basis 
of  action  at  law  for  collection  of  tax  assessed. 

Approved  in  Runkle  v.  Citizens'  Ins.  Co.,  6  Fed.  146,  holding  assess- 
ment on  property  already  taxed  void,  and  may  be  attacked  collaterally. 

When  government  resorts  to  courts  for  collection  of  taxes,  it  must  abide 
by  legality  of  such  taxes. 

Approved  in  United  States  v.  Philadelphia  etc.  R.  R.  Co.,  123  U.  S. 
114,  31  L.  Ed.  189,  8  Sup.  Ct.  77,  holding  controlling  question  in  suit  to 
recover  taxes  is  amount  due,  not  amount  assessed;  United  States  v.  Hal- 
loran,  14  Blatchf.  4,  Fed.  Cas.  15,286,  holding  assessment  not  binding  on 
government  in  collateral  proceedings;  United  States  v.  Tilden,  9  Ben. 
393,  Fed.  Cas.  16,519,  holding  assessment  not  conclusive  in  suit  by  gov- 
ernment for  taxes  omitted  therefrom;  United  States  v.  McDowell,  21 
Fed.  564,  holding  appraisement  and  liquidation  by  customs  collector 
binding  on  government. 

When  government  follows  statute  in  collection  of  taxes,  its  officers  have 
the  protection  of  the  statute,  and  parties  must  comply  with  requirements 
thereof  before  they  can  prosecute  as  plaintiffs,  on  ground  of  illegality  of 
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Approved  in  Freeman  v.  United  States,  157  Fed.  198,  84  C.  C.  A.  643, 
destruction  of  spirits  by  accidental  fire  is  good  defense  to  action  on  dis- 
tiller's tond  to  recover  taxes;  Kensett  v.  Stivers,  18  Blatchf.  408,  10 
Fed.  527,  refusing  injunction  to  restrain  collection  of  alleged  illegally 
assessed  taxes;  Alkan  v.  Bean,  8  Biss.  92,  Fed.  Cas.  202,  refusing  to  en- 
join collection  of  alleged  illegal  assessment ;  Milan  Distilling  Co.  v.  Till- 
son,  17  Fed.  Cas.  282,  excluding  evidence  of  illegality  of  assessment,  in 
action  against  collector  for  value  of  distillery  sold  for  taxes. 

Miscellaneous.  Cited  in  United  States  v.  Bristow,  20  Fed.  379,  inci- 
dentally. 

21  WaU.  71-73,  22  Ii.  Ed.  564,  BCAXWEU.  ▼.  8TEWABT. 

Omission  of  entry  of  waiver  of  Jury  trial  in  Journal,  as  leqnired  hf 
statute,  is  at  most  error,  and  cannot  be  tftken  advantage  of,  collaterally,  in 
-  suit  on  Judgment. 

Approved  in  Judson  ▼.  Gage,  98  Fed.  543,  39  C.  C.  A.  156,  holding 
where  after  court  orally  approved  report  of  appraisers  in  condemnation 
proceedings,  cause  was  continued  and  at  succeeding  term  judgment  en- 
tered on  award,  which  was  vacated  at  same  term^  there  was  no  final 
appealable  judgment;  Belt  v.  United  States,  4  App.  D.  C.  29,  quaere, 
whether  judgment  in  criminal  case  after  waiver  of  jury  trial  can  be  col- 
laterally attacked;  Barbee  v.  Shannon,  1  Ind.  Ter.  208,  40  S.  W.  586, 
in  determining  validity  of  judgment  on  plea  of  res  judicata,  court  will 
disregard  informalities;  Humphries  v.  District  of  Columbia,  174  U.  S. 
195,  43  L.  Ed.  946,  19  Sup.  Ct.  639,  holding  receipt  of  verdict  sent  by 
foreman  absent  through  illness,  instead  of  presented  in  open  court,  does 
not  render  verdict  a  nullity;  Clein  v.  Diamond,  17  Qa.  App.  652,  87 
S.  E.  1101,  arguendo. 

Distinguished  in  District  of  Columbia  v.  Humphries,  12  App.  D.  C. 
132,  sealed  verdict  rendered  by  eleven  jurors  absolutely  is  void  and  will 
not  support  judgment  collaterally  attacked. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  li.  R.  A.  (N.  S.)  932. 

Miscellaneous.  Cited  in  Union  Pacific  R.  R.  Co.  v.  Wilson,  1  Wyo. 
310,  no  application. 

21  Wall.  73-97,  22  L.  Ed.  628,  HAMILTOK  v.  DZLLIN. 

Ck>ndition  requiring  payment  of  four  cents  per  pound  for  permit  to 
purchase  cotton  in  and  transport  it  ftom  Insurrectionary  States  during 
Civil  War  was  a  valid  exercise  of  war  power  of  government. 

Approved  in  Lincoln  v.  United  States,  2Q3  U.  S.  498,  60  L.  Ed.  1119, 
26  Sup.  Ct.  728,  duties  on  imports  to  Manila  which  were  not  authorized 
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by  presidential  order  of  July  12, 1898,  were  not  ratified  by  Comp.  Stats., 
Supp.  1905,  p.  391 ;  Downes  v.  Bidwell,  182  U.  S.  290,  46  L.  Ed.  1108,  21 
Sup.  Ct.  788,  upholding  Foraker  act,  providing  for  temporary  civil  gov- 
ernment in  Porto  Rico;  Goetze  v.  United  States,  103  Fed.  81,  holding 
merchandise  imported  from  Porto  Rico  after  signing  of  treaty  but  before 
ratification  by  Congress  was  subject  to  same  duties  as  imports  from 
other  foreign  countries;  Ford  v,  Surget,  97- U.  S.  621,  24  L.  Ed.  1026, 
to  point  that  Civil  War  was  conducted  by  United  States  as  a  public  war. 

Condition  reciuiring  payment  of  four  cents  per  pound  for  permit  to  trade 
In  cotton  In  Insurrectionary  States,  during  Olvil  War,  was  not  Imposed  In 
exercise  of  taxing  power  of  government,  but  In  exercise  of  Its  war  power. 

Approved  in  United  States  v.  Heinszen,  206  U.  S.  383,  390,  11  Ann. 
Gas.  688,  51  L.  Ed  1102,  1106,  27  Sup.  Ct.  742,  upholding  act  of  June 
30, 1906,  legalizing  and  ratifying  collection  of  taxes  in  Philippine  Islands 
prior  to  March  8,  1902. 

Distinguished  in  Lincoln  v.  United  States,  197  U.  S.  429,  49  L.  Ed. 
819,  25  Sup.  Ct.  455,  existence  of  insurrection  in  Philippines  did  not 
justify  exaction  of  duties  on  imports  for  United  States. 

Miscellaneous.  Miscited  in  Soule  v.  United  States,  100  U.  S.  12,  25 
L.  Ed.  538. 

21  Wall.  98,  22  L.  Ed.  634,  McOLELLAND  ▼.  UNITED  BTATEa 

Not  cited. 

21  WalL  08-104,  22  L.  Ed.  479,  DOUQIASS  v.  DOUaiASS. 

Wbere  replevin  bond  Is  given  for  return  of  goods  to  defendant,  nnder 
Maryland  statute,  obligation  thereof  Is  satisfied  by  delivery  to  officer  on 
writ  de  retomo  habendo,  and  remedy  for  damage  to  goods  while  In  plalntUTs 
possession  cannot  be  sought  In  suit  on  bond. 

Approved  in  Wallace  v.  Cox,  94  Neb.  198,  Ann.  Gas.  1914D,  109,  47 
L.  R.  A.  (N.  8.)  835,  142  N.  W.  892,  mere  delay  durix^  three  winter 
months  in  returning  replevied  property  did  not  justify  owner's  refusal 
to  accept  when  returned;  Sweeney  v.  Lomme,  22  Wall.  214,  22  L.  Ed. 
729,  holding  execution  to  retake  property  unnecessary,  defendants  hav- 
ing executed  bond  for  return,  if  plaintiff  got  judgment;  Steele  v.  Tut- 
wiler,  63  Ala.  373,  holding  action  for  rents  during  ejectment  appeal  can- 
not be  maintained  on  bond  to  pay  judgment ;  Gans  v.  Woolf ork,  2  Mont. 
465,  holding  tender  of  property  to  plaintiff,  refused  by  latter,  satisfied 
bond  for  return  of  same. 

Distinguished  in  Wallace  v.  Cox,  92  Neb.  358,  Ann.  Gas.  1913E,  1158, 
47  L.  R.  A.  (N.  S.)  887,  138  N.  W.  580,  if  property  is  not  redelivered  in 
reasonable  time,  defendant  may  sue  on.  bond  for  damages. 


21  Wall.  106-111        NOTES  ON  U.  S.. REPORTS.  616 

Right  of  successful  defendant  in  replevin  to  refuse  to  receive  back 
replevied  property  and  bring  suit  on  bond.  Note,  Ann.  Cas. 
19131:,  1162. 

Duty  to  preserve  and  return  property  replevied.  Note,  69  L.  B.  A. 
288. 

Elements  of  damages  recoverable  on  replevin  bond.  Note,  SO 
L.  R.  A.  (N.  8.)  368; 

21  Wall  10&-111,  22  If.  Ed.  481,  OOOPEB  ▼.  0OATE8. 

Admission  of  Incompetent  evidence  is  not  ground  for  reversal  where 
point  sought  to  be  proved  thereby  is  sufficiently  proved  by  competent  evi- 
dence. 

Approved  in  Brown  v.  United  States,  142  Fed.  4,  73  C.  C.  A.  187, 
applying  rule  in  prosecution  for  aiding  national  bank  officer  in  mis- 
application of  bank  funds;  l^issoori  etc.  Ry.  Co.  v.* Elliott,  102  Fed.  106, 
42  C.  C.  A.  188,  appl3dng  rule  to  erroneous  admission  of  evidence  of 
earnings  of  deceased  in  action  for  wrongful  death ;  Missouri  etc.  Ry.  Co. 
V.  Jones,  32  Okl.  12,  121  Pac.  624,  admission  of  incompetent  evidence 
not  prejudicial  where  fact  proved  one  of  common  knowledge ;  Richelieu 
etc.  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  26  Fed.  601,  holding  admission 
of  incompetent  evidence  not  ground  for  reversal  where  appellant  was 
not  injured  thereby;  Reed  v.  Stapp,  52  Fed.  645,  3  C.  C.  A.  241,  holding 
admission  of  immaterial  evidence  not  affecting  findings  not  ground  for 
reversal;  Pacific  Postal  Tel.  Cable  Co.  v.  Fleischner,  66  Fed.  906,  14 
C.  C.  A.  166,  holding  admission  of  immaterial  evidence  not  affecting 
judgment  no  ground  for  reversal;  Robinson  v.  Parker,  11  App.  D.  C. 
142,  arguendo. 

Modified  in  Brown  v.  Cranberry  Iron  Co.,  72  Fed.  102, 18  C.  C.  A.  444, 
holding  it  must  clearly  appear  that  erroneous  admission  of  testimony  did 
not  prejudice  appellant's  rights. 

Account  rendered,  no  objection  being  made  thereto,  is  considered  liquid- 
ated and  draws  interest  from  its  rendition. 

Approved  in  American  Iron  etc.  Mfg.  Co.  v.  Seaboard  Air  Line  Ry. 
Co.,  233  U.  S.  265,  58  L.  Ed.  953,  34  Sup.  Ct.  502,  interest  held  recover- 
able on  debt  for  goods  sold  on  thirty-days'  credit  at  termination  of  the 
thirty  days;  Clark  v.  Clark,  46  Conn.  590,  holding  fact  that  mutual' 
account  is  unliquidated  decisive  objection  to  allowance  of  interest 
thereon. 

Distinguished  in  Tredegar  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  183  Fed. 
290,  105  C.  C.  A.  501,  interest  not  chargeable  on  lien  claim  against  rail- 
road company  w^hile  property  is  in  hands  of  receiver. 
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Interest,  when  allowed.    Note,  6  Am.  Dec.  194. 

EfEeet  of  retaining  statement  of  account  to  render  it  an  account 
stated.    Note,  29  L.  R.  A.  (N.  S.)  335,  348. 

21  WalL  11^119,  22  Ii.  Ed.  666,  SMITH  v.  NICHOLS. 

Disclaimer,  authorized  by  Patent  Act  of  1837,  sections  7»  9,  may  be  filed 
before  or  after  commencement  of  suit  for  infringement. 

Approved  in  Page  Mach.  Co  v.  Dow,  Jones  &  Co.,  200  Ted.  73,  holding 
claim  not  invalidated  by  disclaimer  filed ;  Dunbar  v.  Myers,  94  U.  S.  193, 
24  L.  Ed.  37»  holding  disclaimer  filed  pending  suit  becomes  part  of  origi- 
nal specifications,  and  must  be  considered  in  ascertaining  rights  of 
parties. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  £.  B.  0.  795. 

Where  disclaimer  is  filed  after  commencement  of  suit  for  infringe- 
ment, court  must  see  that  defendant  is  not  injuriously  surprised,  and  may 
impose  such  terms  as  Justice  requires. 

Approved  in  Suddard  v.  American  Motor  Co.,  163  Fed.  857,  holding 
complainant  not  entitled  to  recover  costs  where  he  fails  to  disclaim  on 
void  claim  though  other  claims  are  upheld;  Sample  v.  American  Soda 
Fountain  Co.,  134  Fed.  403,  where  patentee  files  disclaimer  in  patent 
office  during  pendency  of  infringement  suit  which  has  been  heard  on 
appeal.  Circuit  Court  may  grant  rehearing;  Sessions  v.  Romadka,  145 
U.  S.  41,  36  L.  Ed.  614, 12  Sup.  Ct.  802,  holding  plaintiff,  filing  disclaimer 
after  commencement  of  suit,  not  entitled  to  costs;  Burdett  v.  Estey,  15 
Blatchf.  364,  Fed.  Cas.  2145,  where  plaintiff  recovered  without  costs  on 
two  claims,  having  filed  disclaimer  as  to  others  after  suit ;  Carnegie  Steel 
Co.  V.  Cambria  Iron  Co.,  89  Fed.  757,  denying  plaintiff  costs,  disclaimer 
having  been  filed  after  commencement  of  suit. 

Patentable  invention  is  a  mental  result,  new  and  of  practical  utility. 
Approved  in  Niles  Tool  Works  v.  Betts  Machine  Co.,  27  Fed.  304,  hold- 
ing improved  result,  produced  in  new  way,  patentable;  Head  v.  Porter, 
70  Fed.  504,  holding  patent  an  incorporeal  property  right  in  an  inven- 
tion, and  infringement  of  same  actionable  in  tort  or  contract. 

An  improvement  is  a  new  idea  grafted  upon  an  old  invention,  distinct 
ftom  the  original  conception  and  an  improvement  thereof. 

Approved  in  Hedden  v.  Eaton,  11  Fed.  Cas.  1019,  holding  perfection 
of  ferro-type  plates,  after  abandonment  of  use  of  same  by  others,  a 
patentable  improvement. 

Mere  new  or  extended  application  of  original  conception,  a  change  only 
in  form,  proportion  or  degree,  or  a  substitution  of  equivalents,  or  improve- 
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ment  due  to  skill  in  maaufactoring,  is  not  patentable;  hence  new  textile 
f aimc,  distingnishable  from  the  old  only  in  finish  and  heanty,  la  not 
patentable. 

Approved  in  Duplex  Envelope  Co.  v.  A.  S.  Kratz  Co.,  225  Fed;  70, 
Stevens  patent  No.  1,013,671,  for  a  duplex  contribution  envelope,  is 
void  for  lack  of  novelty;  Adrian  Wire  Fence  Co.  v.  United  Fence  Co., 
223  Fed.  346,  138  C.  C.  A.  604,  denying  validity  of  patents  for  mak- 
ing ties  for  wire  construction  and  dies  for  making  them,  for  lack  of 
inventions;  H.  K.  Porter  Co.  v.  Baldwin  Locomotive  Works,  219  Fed. 
231,  holding  Hodges  patent  No.  953,334,  for  method  of  operating  com- 
pressed-air engines,  void  for  lack  of  invention;  Spirella  Co.  v.  Nubone 
Corset  Co.,  216  Fed.  904,  133  C.  C.  A.  102,  holding  Beeman  patent 
No.  1,002,488,  for  method  of  making  corset  stays,  void  for  lack  of 
novelty;  Positive  Lock  Washer  Co.  v.  Reliance  Mfg.  Co.,  214  Fed.  136, 
holding  Burnett  patent  No.  529,847,  for  die  for  making  loc|^-washers, 
void  for  lack  of  patentable  invention;  Knight  v.  Rieger,  212  Fed.  939, 
129  C.  C.  A.  465,  holding  Knight  patent  No.  979,965,  for  mausoleums, 
void  as  being  combination  of  old  elements;  Archer  v.  Imperial  Mach. 
Co.,  207  Fed.  82,  124  C.  C.  A.  638  (aflarming  202  Fed.  964),  holding 
potato-peeling  machine  void,  only  new  feature  being  substitution  of 
abrading  material  for  metallic  brushes;  Torrey  v.  Hancock,  184  Fed. 
70,  107  C.  C.  A.  79,  holding  Hardy  patent  No.  556,972,  for  rotary  disc 
plow,  void  for  lack  of  invention;  Neureuther  v.  Mineral  Point  Zinc 
Co.,  179  Fed.  854,  855,  103  C.  C.  A.  336,  holding  void,  for  lack  of  in- 
vention, patent  for  regenerative  retort-heating  furnace,  where  only  new 
feature  was  increasing  number  of  parts  and  retorts;  Eisenstein  v.  Fibi- 
ger,  160  Fed.  689,  holding  void  patent  for  finishing  canes  by  process 
previously  used  in  japanning  articles  of  different  material;  Safety  Car 
Heating  etc.  Co.  v.  Consolidated  Car  Heating  Co.,  160  Fed.  491,  holding 
void  patent  to  car-heating  apparatus  as  a  mere  aggregation  of  old  parts ; 
Crier  v.  Tunes,  160  Fed.  107,  denying  patentability  of  Young  patent  for 
design  of  sarcophagus  monument ;  Tubelt  Co.  v.  Friedman,  158  Fed.  436, 
holding  void  patent  for  waist  belt,  the  only  new  characteristic  being  sub- 
stitution of  loop  for  other  stitch ;  Ross  v.  Dowden  Mfg.  Co.,  157  Fed.  685, 
85  C.  C.  A.  449,  holding  Ross  patent  No.  640,816,  for  attachment  to 
X)otato  harvesters,  void  for  lack  of  invention;  American  etc.  Pulp  Co.  v. 
De  Grasse  Paper  Co.,  151  Fed.  56,  application  of  new  kind  of  acid-proof 
lining  to  wood-pulp  digesters  in  place  of  one  used  before  is  not  patent- 
able; New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed.  769,  holding  void 
Fumess  &  Watts  patent  No.  527,961  for  tile  floors  or  walls,  consisting  of 
interlocking  and  removable  tiles;  Thomas  v.  St.  Louis  etc.  R.  Co.,  149 
Fed.  755,  79  C.  C.  A.  89,  holding  void  Thomas  patent  No.  570,148,  for  car 
truss;  Bullock  Electric  Mfg.  Co.  v.  General  Elec.  Co.,  149  Fed.  419,  79 
C.  C.  A.  229,  holding  void  Rust  patent  No.  508,637,  for  improvement  in 
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armature  cores;  Voigtmann  v.  Weis  etc.  Cornice  Co.,  148  Fed.  853,  78 
C.  C.  A.  538,  holding  void  Voigtmann  patent  No.  600,186,  for  automatic- 
ally closing  fireproof  window;  American  Graphophone  Co.  v.  Universal 
etc.  Mfg.  Co.,  145  Fed.  643,  holding  void  Jones  patent  No.  688,739,  for 
method  of  producing  sound  records  for  talking  machines;  Streit  v. 
Kaiper,  143  Fed.  984,  75  C.  C.  A.  167,  holding  void  Street  patent  No. 
668,268,  for  foot-rest  for  chairs;  Van  Epps  v.  United  Box  etc.  Paper 
Co.,  143  Fed.  878,  75  C.  C.  A.  77,  holding  Victory  patent  No.  417,451, 
for  pulp-screening  machine  valid,  but  limited  by  prior  art;  American 
Carriage  Co.  v.  Wyeth,  139  Fed.  391,  71  C.  C.  A.  485,  holding  void  Wyeth 
patent  No.  400,381,  for  sleigh-runner  for  wheeled  vehicles ;  Sloan  Filter 
Co.  V.  Portland  Gold  Min.  Co.,  139  Fed.  26,  71  C.  C.  A.  460,  holding  void 
Sloan  patent  No.  587,874,  for  barrel  filter  for  use  in  filtering  precious 
metal  solutions ;  Capewell  v.  Goldsmith,  138  Fed.  685,  holding  void  Cape- 
well  patent  No.  630,972,  for  stick-pin  retainer;  North  Jersey  St.  Ry.  Co. 
V.  Brill,  134  Fed.  584,  67  C.  C.  A.  380,  holding  void  Brill  patents  Nos. 
627,988  and  627,900,  for  car  trucks  for  electric  cars ;  Neptune  Meter  Co. 
V.  National  Meter  Co.,  127  Fed.  568,  62  C.  C.  A.  345,  holding  Nash  patent 
No.  433,088,  for  water-meter,  void,  in  view  of  prior  act ;  Fay  v.  Mason, 
127  Fed.  327,  62  C.  C.  A.  159,  holding  Fay  reissue  No.  11,664,  for  collar 
and  cuff  ironing  machine,  not  infringed  by  Rickey  patent  No.  660,277; 
Rodiger  v.  Thaddeus  Davids  Mfg.  Co.,  126  Fed.  965,  holding  Rodiger 
patent  No.  649,864,  for  mucilage-holder,  void  for  lack  of  invention; 
Standard  etc.  Scale  Co.  v.  Computing  Scale  Co.,  126  Fed.  649,  61  C.  C.  A. 
541,  construing  patents  for  improvements  in  computing  scales;  Hirsch 
V.  Union  Stove  Works,  126  Fed.  190,  holding  Fennessy  patent  No.  424,964, 
for  oil  or  gas  burner,  limited  in  view  of  prior  act ;  Drake-Castle  Pressed 
Steel  Lug  Co.  v.  Brownell  &  Co.,  123  Fed.  90,  59  C.  C.  A.  216,  holding 
Drake  patent  No.  491,091,  for  boiler  lug  swaged  from  sheet  iron,  void 
for  lack  of  invention;  Eames  v.  Worcester  Polytechnic  Institute,  123 
Fed.  74,  60  C.  C.  A.  37,  upholding  Walker  patent  No.  411,845,  for  twist 
drill  grinding-machine ;  Farrell  v.  Boston  etc.  Copper  etc.  Min.  Co.,  121 
Fed.  846,  holding  Mantes  patent  No.  470,644,  for  process  of  reducing 
copper,  and  converter  for  applying  such  process,  void  for  lack  of  inven- 
tion ;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  119  Fed.  596,  holding  East 
patent  No.  420,021,  for  ventilating  barrel,  void  for  lack  of  invention  in 
view  of  prior  art ;  United  Blue  Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed. 
162,  55  C.  C.  A.  553,  holding  void  Jeaures  reissue  No.  11,601,  for  blue 
flame  oil  stove  for  anticipation  of  original  patent  by  Morrill  patents; 
Goodyear  Tire  &  Rubber  Co.  v.  Rubber  Tire  Wheel  Co.,  116  Fed.  371,  53 
C.  C.  A.  583,  holding  Grant  patent  No.  554,676,  for  rubber-tired  wheel, 
void  for  lack  of  patentable  invention;  Edison  v.  American  Mutoscope 
Co.,  114  Fed.  935,  52  C.  C.  A.  546,  holding  Edison  patent  No.  589,168, 
claim  5,  for  tape-like  photographic  films  for  kinetographic  camera,  void 
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for  lack  of  invention;  De  Lamar  v.  De  Lamar  Min.  Co.,  110  Fed.  543, 
holding  De  Lamar  patent  No.  607,719,  process  for  recovering  precious 
metals  f i  cm  solution  by  use  of  zinc  dust,  void  for  anticipation ;  National 
Chemical  etc.  Co.  v.  Swift  &  Co.,  104  Fed.  89,  43  C.  C.  A.  421,  holding 
Van  Ruymbeke  patent  No.  367,732,  for  fertilizer  mad£  from  undecom- 
posed  coagulated  albuminoids  of  tank  waters,  void  for  want  of  novelty ; 
Re  Fleuss,  41  App.  D.  C.  525,  holding  claim  for  patent  for  apparatus  for 
supplying  oxygen  to  divers,  void  for  lack  of  novelty ;  Chicago  Film  Ex- 
change V.  Motion  Picture  Patents  Co.,  39  App.  D.  C.  290,  293,  denying 
claim  in  patent  for  motion-picture  films  for  lack  of  novelty;  In  re 
Hodges,  28  App.  D.  C.  529,  claims  for  an  interheater  for  a  compound 
compressed-air  engine  held  anticipated  by  prior  invention;  In  re  Iwan, 
17  App.  D.  C.  571,  making  handle  of  knife  for  cutting  hay  reversible 
is  not  a  patentable  improvement;  In  re  Marshutz,  13  App.  D.  C.  234, 
Marshutz's  invention  for  improvement  in  spectacle  frames  held  antici- 
pated by  Bussey's  patent  No.  538,151 ;  Durham  v.  Seymour,  6  App.  D.  C, 
104,  denying  claims  on  application  for  patent  for  improved  drainage  ap- 
paratus for  buildings  as  covered  by  prior  patents;  Roberts  v.  Ryer,  91 
U.  S.  159,  23  L.  Ed.  270,  where  change  in  construction  merely  increased 
usefulness  of  prior  invention;  Rekendorfer  y.  Faber,  92  U.  S.  354,  23 
L.  Ed.  722,  holding  combination  of  rubber  eraser  and  lead  pencil  not 
patentable  idea;  Dunbar  v.  Myers,  94  U.  S.  199,  24  L.  Ed.  39,  where 
patentee  sought  to  patent  sawing  machine,  with  two  deflecting  plates, 
machine  with  one  having  been  in  use ;  Pennsylvania  R.  R.  Co.  v.  Loco- 
motive Engine  Safety  Truck  Ca,  110  U.  S.  494,  28  L.  Ed.  228,  4  Sup. 
Ct.  222,  holding  application  of  truck  formerly  used  on  cars,  to  locomo- 
tives, not  patentable;  Phillips  v.  Detroit,  111  U.  S.  607,  28  L.  Ed.  533, 
4  Sup.  Ct.  582,  holding  combination  of  several  elements  formerly  em- 
ployed separately  in  paving,  and  requiring  no  special  mechanical  skill, 
unpatentable ;  Morris  v*  McMillin,  112  U.  S.  249,  28  L.  Ed.  704,  5  Sup. 
Ct.  221,  holding  application  of  ordinary  steam-power  to  vertical  capstan 
instead  of  horizontal  windlass  unpatentable;  Stephenson  v.  Brooklyn 
Cross  Town  R.  R.  Co.,  114  U.  S.  154,  29  L.  Ed.  60,  5  Sup.  Ct.  779,  hbld- 
ing  device,  merely  employing  equivalents  to  perform  work  of  former 
article,  unpatentalile ;  Burt  v.  Evory,  133  U.  S.  358,  33  L.  Ed.  651,  10 
Sup.  Ct.  397,  holding  change  in  form  and  arrangements  of  constituent 
parts  of  shoes  not  patentable ;  Butler  v.  Steckel,  137  U.  S.  29,  34  L.  Ed. 
585,  11  Sup.  Ct.  28,  holding  device  to  cut  and  shape  dough  by  single  die 
not  patentable;  International  Tooth  Crown  Co.  v.  Gaylord,  140  U.  S.  62, 
35  L.  Ed.  350,  11  Sup.  Ct.  719,  holding  device  for  performing  ordinary 
dental  operations  with  increased  speed  unpatentable ;  Ansonia  Brass  etc. 
Co.  V.  Electrical  Supply  Co.,  144  U.  S.  19,  36  L.  Ed.  329, 12  Sup.  Ct.  604, 
holding  new  mode  of  making  insulators,  consisting  of  different  method 
of  applying  paint,  unpatentable ;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  634, 
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87  L.  Ed.  811,  13  Sup.  Ct.  476,  holding  application  of  old  method  of 
treating  wire  to  new  use  not  patentable;  Grant  v.  Walter,  148  U.  S.  553, 
37  L.  Ed.  657,  13  Sup.  Ct.  701,  holding  discovery  of  new  use  for  old  de- 
vice in  thread  winding  unpatentable;  Wright  v.  Yuengling,  155  U.  S.  54, 
89  L.  Ed.  67,  15  Sup.  Ct.  4,  where  device  merely  combined  two  well- 
known  devices  to  accomplish  same  result;  Risdon  Locomotive  Works  v. 
Medart,  158  U.  S.  82,  89  L.  Ed.  904, 15  Sup.  Ct.  750,  holding  device  differ- 
ing from  like  former  articles  only  in  superior  workmanship  unpatent- 
able ;  Sperry  Mfg.  Co.  v.  Owens,  96  Fed.  977,  Sperry  f anning-mill  patent 
void  for  want  of  novelty;  Warren  Co.  v.  Rosenblatt,  80  Fed.  542,  25 
C.  C.  A.  625,  holding  idea  of  handbag  adapted  to  bicycle  carrier  not 
patentable;  Sawyer  v.  Miller,  4  Woods,  474,  12  Fed.  727,  holding  im- 
provement of  cotton-gins  merely  combining  former  devices  unpatentable ; 
McDonald  v.  McLean,  13  Sawy.  638,  38  Fed.  330,  where  complainant's 
device  was  merely  an  improvement  in  manufacture  of  well-known  tools; 
Boykins  v.  Baker,  4  Hughes,  289,  9  Fed.  704,  holding  use  of  dissolved 
instead  of  ground  bone  for  fertilizer  not  patentable ;  Alcott  y.  Young,  16 
Blatchf.  138,  Fed.  Cas.  149,  holding  device  consisting  of  combination  of 
fire-lighter  with  ordinary  kindling  wood  unpatentable ;  Spill  v.  Celluloid 
Mfg.  Co.,  22  Blatchf.  450,  21  Fed.  637,  holding  process  of  bleaching 
xyloidin  by  dehydrated  alcohol  not  patentable,  for  lack  of  invention; 
Excelsior  Needle  Co.  v.  Union  Needle  Co.,  23  Blatchf.  152,  32  Fed.  224, 
holding  patent  void  where  only  novelty  was  result  of  functions  of  manu- 
facturing machinery;  New  York  Bung  Co.  v.  Doelger,  23  Blatchf.  171, 

23  Fed.  194,  holding  use  of  different  materials  in  manufacturing  old 
article  not  patentable ;  United  States  Bung  Co.  v.  Independent  Bung  Co., 

24  Blatchf.  411,  31  Fed.  80,  where  device  was  an  adaption  of  a  foreign 
patent ;  Cone  v.  Morgan  Envelope  Co.,  6  Fed.  Cas.  269,  where  device  con- 
sisted merely  in  cfhanging  spaces  between  ogee  lines  on  writing  paper; 
Putnam  v.  Yerrington,  20  Fed.  Cas.  93,  holding  change  of  materials  in 
making  old  article  not  patentable  idea';  Flower  v.  Rayner,  5  Fed.  800, 
where  result  obtained  by  former  patent  was  produced  by  use  of  an 
equivalent;  Theberath  v.  Rubber  etc.  Harness  Co.,  15  Fed.  251,  where 
alleged  improvement  in  covering  harness  mountings  was  a  more  ex- 
tended application  of  old  patent ;  McMurray  v.  Miller,  16  Fed.  476,  hold- 
ing improvement  in  tool,  due  merely  to  mechanical  skill,  not  patentable ; 
Wood  V.  Packer,  17  Fed.  652,  holding  law  does  not  extend  to  better  re- 
sults produced  by  mere  mechanical  skill ;  Leonard  v.  Lovell,  29  Fed.  314, 
holding  refrigerator  with  removable  instead  of  upward  swinging  wall 
no  new  invention ;  Blumenthal  v.  Burrell,  43  Fed.  670,  holding  new  and 
purer  f6rm  of  known  chemical  unpatentable;  Kane  v.  Huggins  Cracker 
Co.,  44  Fed.  291,  refusing  to  restrain  infringement  of  patent  for  candy- 
making,  based  on  mere  mechanical  skill ;  Murphy  v.  Trenton  Rubber  Co., 
45  Fed.  571,  holding  method  of  rubber  stretching,  resulting  in  difference 
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in  degree  only  unpatentable;  Williams  v.  Goodyear  Rubber-Shoe  Co.,  49 
Fed.  249,  holding  conception  for  bellows  flap  in  overshoes  not  exercise 
of  invention  in  view  of  then  state  of  the  art ;  Fox  v.  Perkins,  52  Fed.  213, 
3  C.  C.  A.  32,  holding  miter-catting  machine  a  mere  improvement  and 
not  patentable  as  original  idea;  Caverley  v.  Deere,  62  Fed.  763,  where 
machine  differed  from  old  type  only  in  angle  of  cutters ;  Bonnell  v.  Stoll, 
57  Fed.  397,  holding  claim  to  patent  for  spring-bed  anticipated  by  prior 
patent  with  like  functions;  Newark  Watch-Case  Co.  v.  Wilmot  etc.  Mfg. 
Co.,  60  Fed.  617,  holding  patent  for  watch-protector  void  for  want  of 
originality;  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  Co.,  61  Fed.  673,  holding 
perfection  of  details  of  prior  invention  not  patentable ;  Front-Rank  Steel 
Co.  V.  Wrought-Iron  Range  Co.,  63  Fed.  997,  holding  furnace  constructed 
on  same  principles  as  former  article,  with  improvements  in  degree,  un- 
patentable; Wilgus  V.  Germain,  72  Fed.  777,  19  C.  C.  A.  188,  sprinkler 
delivering  mist  instead  of  drops,  and  for  other  uses,  unpatentable;  Brill 
V.  Wilson,  75  Fed.  1004,  holding  patent  consisting  of  use  of  iron  in  place 
of  wood  car-panels  void;  Baldwin  v.  Kresl,  76  Fed.  826,  22  C.  C.  A.  593, 
holding  mere  diversity  in  form  of  cigar-mold  unpatentable;  Schwarz- 
waelder  v.  Detroit,  77  Fed.  891,  holding  production  of  cheaper  and  better 
article,  all  parts  being  taken  from  prior  inventions,  unpatentable;  Bir- 
mingham Cement  Mfg.  Co.  v.  Gates  Iron  Works,  78  Fed.  355,  24  C.  C.  A. 
132,  holding  combination  of  old  parts,  without  new  result,  unpatentable ; 
Gibbon  v.  Loewer  Sole-Rounder  Co.,  79  Fed.  327,  24  C.  C.  A.  612,  holding 
leather-cutter  unpatentable  for  lack  of  originality;  Soehner  v.  Favorite 
Stove  Co.,  84  Fed.  187,  28  C.  C.  A.  317,  holding  use  of  curved  plates  on 
stove-sides  mere  extension  of  prior  idea;  Union  Gas-Engine  Co.  v.  Doak, 
88  Fed.  90,  holding  adaptation  of  prior  device  to  new  engine  a  change 
involving  mere  mechanical  skill;  Newton  Mfg.  Co.  v.  Wilgus,  90  Fed. 
485,  affirming  Wilgus  v.  Germaine,  supra;  Falk  Mfg.* Co.  v.  Missouri  R. 
Co.,  91  Fed.  158,  holding  application  of  known  welding  process  to  new 
use  unpatentable;  Lettelier  v.  Mann,  91  Fed.  911,  914,  holding  change 
of  location  of  parts  in  known  machine  not  patentable  invention. 

Distinguished  in  Yost  Electric  Mfg.  Co.  v.  Perkins  Electric  Switch 
Mfg.  Co.,  179  Fed.  513,  103  C.  C.  A.  116,  upholding  Perkins  patent  for 
an  incandescent  lamp  socket  as  establishing  a  new  mode  of  insulation; 
American  Graphophone  Co.  v.  Universal  Talking  etc.  Mfg.  Co.,  151  Fed. 
596,  81  C.  C.  A.  139,  Jones  patent  No.  688,739,  for  making  sound  rec- 
ords, held  not  anticipated  by  any  prior  invention;  Gk)ttfried  v.  Best 
Brewing  Co.,  10  Fed.  Cas.  852,  holding  apparatus  for  heating  and  pitch- 
ing casks  sufficiently  inventive  application  of  old  principles;  Zane  v. 
Peck,  30  Fed.  Cas.  908,  holding  device  so  changing  old  idea  as  to  give 
it  practical  utility  for  first  time  patentable;  New  York  Belting  Co.  v. 
Magowan,  27  Fed.  364,  holding  fact  that  patented  device  went  imnfedi- 
ately  into  general  use  pregnant  proof  of  novelty  and  usefulness;  Dick 
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€k>.  y.  Henry,  75  Fed.  389,  holding  improvemient  patentable  because  of 
adaption  to  new  uses  and  performance  of  new  results. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  B.  0.  81. 

21  Wall  119-123,  22  L.  Ed.  692,  OITY  OF  SACRAMENTO  y.  FOWLE. 

Under  proceae  act  of  Oalif  omla,  proyiding  that  sommons  in  suits  against 
corporations  be  seryed  upon  presidents  or  other  heads  thereof,  senrice  upon 
president  of  board  of  trustees,  the  general  ezecutiye  of  city  goyemment. 
Is  yalld  senrice  upon  city. 

Distinguished  in  Young  y.  Town  of  Dexter,  18  Fed.  208,  holding  ser- 
vice on  town  clerk  not  proper  service;  Watertown  v.  Robinson,  69  Wis. 
237,  34  N.  W.  142,  holding  service  on  qther  officers,  in  mayor's  absence, 
not  binding,  under  Wisconsin  statute. ' 

Miscellaneous.  Erroneously  cited  in  Schofield  y.  Chicago  etc  R.  R. 
Co.,  8  Fed.  488. 

21  Wsil.  12S-130,  22  L.  Ed.  509,  WATSOK  V.  BONDURANT. 

Utader  Louisiana  statute  requiring  selsure  of  land  in  order  to  render 
foreclosure  sale  yalld  (except  in  certain  parishes),  there  must  be  actual 
seizure  by  sherilf,  although  possessor  need  not  be  actually  turned  out,  and 
sale  under  constructiye  seizure  is  void. 

Approved  in  Bondurant  y.  Watson,  103  U.  S.  283,  26  L.  Ed.  449,  an- 
other appeal  of  same  case. 

Distinguished  in  Price  y.  Evans,  94  U.  S.  10,  24  L.  Ed.  41,  upholding 
title  of  foreclosure  purchaser  in  possession  for  statutory  prescriptive 
period,  although  sheriff  failed  to  make  actual  seizure. 

Necessity  of  levy  to  sustain  a  sale.    Note,  33  Am.  Dec.  698. 

While,  under  liouisiana  practice  called  'fact  de  non  alienando,**  plain- 
'  tiff  in  foreclosure  is  relieved  from  Joining  mortgagor's  vendees,  latter  may 
set  up  failure  of  former  to  follow  essential  forms  in  making  sale. 

Approved  in  Holliday  v.  Logan,  134  La.  434,  64  South.  279,  vendee  of 
mortgagor  may  intervene  and  set  up  irregularities  in  securing  mortgage ; 
Nalle  v.  Young,  160  U.  S.  643,  40  L.  Ed.  566,  16  Sup.  Ct.  427,  holding 
plaintiff  in  foreclosure  need  not  join  subsequent  mortgagee  under  above 
practice;  De  L'Isle  v.  Succession  of  Moss,  34  La.  Ann.  167,  arguendo. 

21  WalL  lSO-138,  22  L.  Ed.  588,  DI7PASSEUE  v.  BOOHEREAU. 

Where  State  court  refuses  to  give  effect  to  Judgment  of  United  States 
court  rendered  upon  point  in  dispute  and  with  proper  Jurisdiction,  case  may 
he  removed  to  Federal  court  as  Involving  a  right  or  title  derived  under 
Authority  exercised  under  United  States. 
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Approved  in  Creswill  v.  Grand  Lodge  K.  of  P.,  225  U.  S.  258,  56  L.  Ed. 
1079,  32  Sup.  Ct.  822,  upholding  jurisdiction  of  Federal  court  to  review 
question  whether  defendant  had  right  to  use  fraternal  name;  Tullock  .v. 
Mulvane,  184  U.  S.  506,  46  L.  Ed.  663,  22  Sup.  Ct.  375,  holding  Federal 
question  arises  where  question  is  whether  there  can  be  any  liability  on 
injunction  bond  given  in  course  of  proceedings  in  Federal  court  because 
of  alleged  effect  of  stipulation  dismissing  portion  of  case,  and  of  appeal 
from  decree  afterward  rendered;  Avery  v.  Popper,  179  U.  S.  312,  45 
L.  Ed..  206,  21  Sup.  Ct.  96,  holding  mere  fact  that  plaintiff  in  error  was 
purchaser  at  marshal's  execution  sale  does  not  entitle  him  to 'writ  of 
error  to  review  State  judgment  with  respect  to  validity  of  chattel  mort- 
gage covering  same  property  where  there  is  no  question  as  to  validity 
of  judgment  of  Federal  court ;  James  v.  Central  Trust  Co.,  98  Fed.  494, 
39  C.  C.  A.  126,  holding  where  Federal  court  has  sold  railroad  on  fore- 
closure, it  may  enjoin  stockholder  from  maintaining  State  suit  against 
railroad  to  place  road  in  hands  of  receiver;  Ex  parte  Norvell,  9  Mackey 
(D.  C),  352,  section  1042,  U.  S.  Rev.  Stats.,  providing  for  release  of  poor 
convicts  who  are  imprisoned  for  nonpayment  of  fines,  applies  to  courts 
of  District  of  Columbia ;  Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  481, 
81  S.  W.  648,  where,  in  action  for  injuries  to  passenger,  defendant 
alleged  train  was  interstate  train  and  was  equipped  with  couplers  and 
brakes  required  by  interstate  commission  and  that  such  equipment  in- 
creased hazard,  Federal  question  raised;  Embry  v.  Palmer,  107  U.  S. 
9,  27  L.  Ed.  348,  2  Sup.  Ct.  30,  where  State  court  enjoined  actions  on 
judgment  of  Federal  court  on  ground  of  fraud  in  securing  same;  Pitts- 
burgh etc.  Ry.  Co.  v.  Long  Island  Loan  &  Trust  Co.,  172  U.  S.  507,  43 
£.  Ed.  532,  19  Sup.  Ct.  244,  upholding  Supreme  Court's  power  to  in- 
quire whether  State  court  gave  full  force  and  effect  to  decree  of  Federal 
court ;  Pardee  v.  Aldridge,  189  U.  S.  431,  47  L.  Ed.  886,  23  Sup.  Ct.  515, 
arguendo. 

Distinguished  in  Beekman  Lumber  Co.  v.  Acme  Harvester  Co.,  215  Mo. 
231,  114  S.  W.  1090,  upholding  right  to  bring  garnishment  proceedings 
in  State  court  though  petition  for  bankruptcy  had  been  filed  in  Federal 
court  in  another  district;  Carson  v.  Dunham,  121  U.  S.  428,  80  L.  Ed. 
994,  7  Sup.  Ct.  1033,  holding  suit  not  removable  merely  because  based 
on  Federal  judgment;  Baltimore  etc.  R.  R.  Co.  v.  Hopkins,  130  U.  S. 
222,  32  L.  Ed.  912,  9  Sup.  Ct.  507,  drawing  distinction  between  denial 
of  validity  of  authority  and  denial  of  right  claimed  thereunder;  Giles  v. 
Little,  134  U.  S.  649,  33  L.  Ed.  1063,  10  Sup.  Ct.  625,  where  Federal 
judgment  was  only  on  demurrer;  Winona  etc.  R.  R.  Co.  v.  Plainview,  143 
U.  S.  390,  36  L.  Ed.  199, 12  Sup.  Ct.  537,  where  Federal  suit  settled  rights 
of  other  parties  than  those  to  State  action ;  Gay  v.  Lyons,  3  Woods,  60, 
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Fed.  Cas.  5281,  holding  claim  of  title  under  sale  upon  fieri  facias  from 
Federal  court,  validity  of  which  is  not  questioned,  not  ground  for  re- 
moval ;  Hyatt  v.  McBumey,  18  S.  C.  208,  210,  211,  where  decree  of  Fed- 
eral court  expressly  held  parties  in  State  action  not  bound. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  523. 

Where  courts  of  one  State  refuse  to  give  effect  to  decisions  of  courts 
of  another,  case  may  be  removed  to  United  States  courts. 

Approved  in  Huntington  v.  Attrill,  146  U.  S.  666,  36  L.  Ed.  1127,  13 
Sup.  Ct.  227,  where  Maryland  court  refused  to  entertain  bill  based  on 
decree  of  New  York  court,  in  action  on  penalty;  Staunton  v.  Goshorn, 
94  Fed.  60,  36  C.  C.  A.  75,  holding  Federal  court  bound  by  decision  of 
State  court  in  same  case  that  papers  were  subject  of  larceny. 

Where  Federal  court,  solely  by  reason  of  citizenship  of  parties,  acquired 
Jurisdiction  over  case  involving  only  local  questions,  and  decided  same  un- 
der State  laws,  its  Judgment  has  no  higher  sanctity  than  that  of  a  State* 
court  In  a  like  case. 

Approved  in  Blythe  Co.  v.  Bankers'  Investment  Co.,  207  U.  S.  580,  52 
L.  Ed.  350»  28  Sup.  Ct.  257,  following  rule;  Bigelow  v.  Old  Dominion 
Copper  Mining  etc.  Co.,  225  U.  S.  130,  Ann.  Oas.  1913E,  875,  56  L.  £d. 
1022,  32  Sup.  Ct.  641,  judgment  against  one  joint  tort-feasor  in  Circuit 
Court  of  New  York  not  bar  to  action  against  other  in  State  court  of 
Massachusetts ;  Deposit  Bank  v.  Frankfort,  191  U.  S.  515,  48  L.  £d.  282, 
24  Sup.  Ct.  154,  applying  rule  to  Federal  judgment  establishing  tax 
exemption;  Hancock  National  Bank  v.  Famum,  176  U.  S.  645,  44  L.  Ed. 
621,  20  Sup.  Ct.  508,  applying  rule  to  suit  against  stockholder  in  State 
court  to  enforce  Federal  judgment  against  corporation;  Crescent  City 
Livestock  Co.  v.  Butchers'  Union  Slaughter-house  Co.,  120  U.  S.  146, 
SO  L.  Ed.  617,  7  Sup.  Ct.  475,  holding  it  within  Federal  jurisdiction  to 
determine  whether  due  effect  of  like  State  court  decree  has  been  ac- 
corded Federal  decree ;  Metcalf  v.  Watertown,  153  U.  S.  676,  38  L.  Ed. 
864,  14  Sup.  Ct.  949,  holding  Wisconsin  statute  limiting  right  of  action 
on  judgment  applicable  to  those  of  Federal  court  sitting  in  State;  Pitts- 
burgh etc.  Ry.  Co.  v.  Long  Island  Loan  &  Trust  Co.,  172  U.  S.  510,  43 
L.  Ed.  533,  19  Sup.  Ct.  244,  holding  decree  of  Federal  court  following 
State  laws  not  binding  on  one  not  party  thereto,  in  suit  in  State  court ; 
Stevens  v.  Central  Bank,  144  N.  Y.  60,  39  N.  E.  71,  enjoining,  on  dis- 
covery of  fraud,  proceedings  under  decree  of  Federal  court,  assuming 
jurisdiction  because  of  citizenship. 

Distinguished  in  Phoenix  Ins.  Co.  v.  Tennessee,  161  U.  S.  185,  40 
L.  Ed.  664, 16  Sup.  Ct.  475,  holding  failure  of  State  court  to  give  effect 
to  its  own  judgments  involves  no  Federal  question. 

VIII— 40 
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No  persons  are  bound  by  jndgments  or  decrees  who  are  not  parties 
thereto. 

Approved  in  James  ▼.  Central  Trust  Co.,  98  Fed.  493,  39  C.  C.  A.  126, 
holding  stockholder  bound  by  judgment  of  foreclosure  against  corpo- 
ration ;  Ridings  v.  Johnson,  128  U.  S.  225,  32  L.  Ed.  405,  9  Sup.  Ct.  76, 
holding  prior  mortgagee  not  bound  by  subsequent  executory  process  to 
which  he  was  not  a  party;  Sheffield  Coal  Co.  v.  Newman,  77  Fed.  793, 
23  C.  C.  A.  459,  holding  decree  ordering  sale  to  satisfy  certain  receiver's 
certificates  does  not  divest  liens  of  certificate  holders  not  parties  thereto. 

In  proceedings  in  rem  all  having  any  interest  in  the  thing  are  deemed 
parties,  and  may  intervene,  and  if,  after  publication  of  notice,  they  fall 
to  do  so,  they  are  considered  as  having  acquiesced  in  the  exercise  of 
Jurisdiction. 

Approved  in  Nalle  v.  Young,  160  U.  S.  643,  40  L.  Ed.  566, 16  Sup.  Ct. 
427,  holding  subsequent  mortgagor  not  necessary  party  in  foreclosure 
by  prior  mortgagee  under  Louisiana  fact  de  non  alienando. 

21  WalL  138-147,  22  !•.  Ed.  609,  VEBMILTE  V.  ADA1C8  EXPRESS  OO. 

United  States  treasury  notes,  issued  under  act  of  March  5,  1866,  are 
negotiable  promissory  notes. 

Approved  in  Cooke  v.  United  States,  91  U.  S.  396,  23  L.  Ed.  242,  hold- 
ing rules  applicable  to  one  accepting  forged  paper  purporting  to  be  his, 
applicable  to  government  accepting  forged  treasury  notes ;  State  v.  Clin- 
ton, 28  La.  Ann.  227,  upholding  title  to  levee  bonds  purchased  in  open 
market  before  maturity;  State  v.  Mayor  of  Lafayette,  49  La.  Ann.  1770, 

22  South.  1016,  holding  municipal  water  bonds  within  rules  governing 
negotiable  commercial  paper;  Brown  v.  Bokee,  53  Md.  165,  holding 
United  States  coupon  bonds  negotiable  instruments  and  choses  in  ac- 
tion ;  Dexter  v.  Phillips,  121  Mass.  183,  23  Am.  Rep.  266,  holding  coupons 
from  United  States  bonds  separately  negotiable;  United  States  v.  North 
Carolina,  136  U.  S.  220,  34  L.  Ed.  340,  10  Sup.  Ct.  924,  holding  word 
'* redeemable"  on  State  bonds  meant  ** payable"  for  purpose  of  stop- 
ping interest;  Bangor  Electric  Co.  v.  Robinson,  52  Fed.  521,  arguendo; 
Jackson  v.  Meyers,  43  Md.  465,  holding  note  of  building  association 
valid  negotiable  instrument,  irrespective  of  seal;  dissenting  opinion  in 
State  V.  Funding  Board,  28  La.  Ann.  258,  holding  State  bonds  good  in 
hands  of  bona  fide  purchasers,  majority  holding  them  unconstitutionally 
issued ;  dissenting  opinion  in  Pugh  v.  Moore,  44  La.  Ann.  233,  10  South. 
718,  holding  fraudulently  reissued  State  bond  good  in  hands  of  innocent 
purchaser  before  maturity,  majority  contra;  dissenting  opinion  in  Her- 
wig  V.  Richardson,  44  La.  Ann.  708,  11  South.  137,  like  last  case  oa 
similar  facta* 
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Distinguished  in  Morgan  v.  United  States,  113  U.  S.  491,  494,  28  L.  Ed. 
1049»  1050,  5  Sap.  Ct.  593,  595,  holding  honds  "due"  on  date  fixed  for 
payment,  not  on  date  of  optional  redemption;  Merriwether  v.  Saline 
County,  5  Dill.  273,  Fed.  Cas.  9485,  holding  honds  non-negotiahle  hy 
reason  of  stipnlation  for  conversion  into  other  bonds  at  maker's  option. 

What  instroments  are  negotiable.    Note,  14  Am.  Dec.  426. 

Negotiability  of  bonds.     Note,  5  E.  R.  0.  223. 

Pnrcliaser  of  overdue  treaniry  notes  takes  subject  to  rights  of  ante- 
cedent holder. 

Approved  in  Wood  v.  McKean,  64  Iowa,  18, 19  N.  W.  818,  holding  pur- 
chaser of  overdue  note,  intended  merely  as  security,  takes  only  his  as- 
signor's rights;  Stem  Bros.  v.  Germania  Nat.  Bank,  34  La.  Ann.  1120, 
holding  purchaser  of  overdue  State  bonds  coupons  takes  subject  to  all 
equities ;  McKim  v.  King,  58  Md.  505,  42  Am.  R^.  342,  applying  rule  to 
purchase  of  overdue  interest  coupons  from  railroad  bonds;  Hinckley  v. 
Union  Pacific  R.  R.  Co.,  129  Mass.  60,  37  Am.  Rep.  301,  holding  maker  of 
.  overdue  coupon,  having  paid  same  to  thief,  liable  to  true  owner,  notice  of 
theft  having  been  given;  Ford  v.  Phillips,  83  Mo.  530,  holding  purchaser 
of  overdue  negotiable  paper  from  holder  for  collection  takes  in  same 
capacity ;  Northampton  Bank  v.  Kidder,  106  N.  Y.  225,  60  Am.  Rep.  445, 
12  N.  E.  578,  holding  purchaser  of  overdue  railroad  bonds  takes  subject 
to  equities;  Texas  Banking  etc.  Co.  v.  Tumley,  61  Tex.  370,  holding 
purchaser  of  State  bonds  after  maturity  takes  subject  to  equities. 

Distinguished  in  Gardner  v.  Beacon  Trust  Co.,  190  Mass.  29,  2  L.  R.  A. 
(N.  S.)  767,  76  N.  E.  456,  where  owner  of  overdue  note  secured  by  mort- 
gage assigns  it,  so  as  to  enable  assignee  to  deal  with  it,  though  obtained 
by  fraud,  as  if  he  were  owner,  bona  fide  purchaser  takes  it  free  from 
equities  of  original  owner;  Fairex  v.  Beer,  37  La.  Ann.  825,  holding  in- 
nocent purchaser  from  fraudulent  holder  of  bonds  not  due  gets  good 
title,  although  overdue  coupons  were  attached. 

Title  and  right  to  overdue  note  as  between  transferrer  and  good- 
faith  purchaser  from  fraudulent  transferee.  Note,  2  L.  R.  A. 
OX.  S.)  771. 

Rights  of  transferee  after  maturity  of  negotiable  paper.  Note,  46 
L.  R.  A.  783,  810,  811. 

Bankers  cannot  establish,  by  proof,  a  custom  or  usage  in  dealing  with 
treasury  notes  which,  in  their  interest,  contravenes  established  commercial 
law. 

Approved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed.  545, 
67  C.  C.  A.  662,  provision  for  payment  of  attorneys'  fees  in  case  note 
is  not  paid  at  maturity  does  not  destroy  negotiability;  Clark  v.  Read, 
12  App.  D.  C.  352,  attachment  of  seal  of  corporation  to  its  indorsement 
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in  blank  of  promissory  notes  does  not  convert  the  instruments  into 
specialties;  Ballard  Pavement  Co.  v.  Mandel,  2  McAr.  (D.  C.)  359, 
refusing  evidence  of  usage  to  show  negotiability  of  certificates  of  the 
auditor  of  board  of  public  works ;  Jackson  v.  National  Bank  of  McMinn- 
ville,  92  Tenn.  159,  36  Am.  St  R^.  83,  18  L.  R.  A.  667,  20  S.  W.  803, 
refusing  proof  of  custom  contravening  commercial  law,  in  interest  of 
party  offering  proof. 

It  is  duty  of  banks  notified  of  theft  of  commercial  paper  to  retain 
memoranda  of  guch  notice. 

Approved  in  Heney  v.  Sutro  &  Co.,  28  Cal.  App.  702,  153  Pac.  974, 
it  is  not  duty  of  stock  broker  to  keep  memorandum  of  loss  of  immature 
bond. 

Treasury  notes  stolen  and  sold  for  value  to  innocent  purchaser  after 
matuiity  may  be  recovered  from  latter  J)y  assignee  of  owner. 

Approved  in  Gardner  v.  Beacon  Trust  Co.,  190  Mass.  30,  2  L.  R.  A. 
(N.  S.)  767,  76  N.  E.  456,  where  owner  of  overdue  note  secured  by  mort- 
gage assigns  it,  so  as  to  enable  transferee  to  deal  with  it  as  his  own,, 
though  obtained  by  fraud,  bona  fide  purchaser  takes  it  free  from  equities 
of  original  owner;  Holmes  v.  Balcom,  84  Me.  234,  24  Atl.  822,  holding 
carrier  succeeding  to  consignee's  interests  succeeds  to  his  right  of  action 
for  wrongful  attachment. 

Title  and  right  of  bona  fide  holder  of  stolen  negotiable  instrument. 
Note,  13  Ann.  Oas.  1172. 

Miscellaneous.  Cited  in  Singer  v.  Merchants'  etc.  Transp.  Co.,  191 
Mass.  455,  77  N.  E.  883,  carrier's  agent  who  delivered  goods  to  one  whose 
name  was  same  as  that  of  consignee  is  not  chargeable  with  knowledge 
that  consignor  had  several  times  a  year  for  several  years  sent  goods 
through  same  company  addressed  in  same  way. 

21  wall  147>151,  22  la.  Ed.  534,  FBENCH  V.  EDWABD8. 

Where,  through  failure  of  the  trust,  duty  has  been  cast  upon  trustee 
to  reconvey  to  grantor,  presumption  arises  that  he  has  done  so. 

Approved  in  Peck  v.  Haley,  21  App.  D,  C.  235,  236,  dismissing  bill  in 
equity  and  holding  that  question  of  presumption  of  reconveyance  is 
one  of  law;  French  v.  Edwards,  5  Sawy.  269,  Fed.  Cas.  5098,  holding 
such  presumption  of  reconveyance  conclusive;  dissenting  opinion  in 
Weisenberg  v.  Truman,  58  Cal.  73,  majority  holding  title  still  in  trustees. 

When  Jury  is  waived  and  cause  tried  by  court,  latter's  findings  of  fact 
have  effect  of  special  verdict  of  jury. 

Approved  in  Allen  v.  St.  Louis  Bank,  120  U.  S.  30,  30  L.  Ed.  575,  7 
Sup.  Ct.  461,  holding  question  whether  facts  found  support  judgment 
recoverable  on  writ  of  error  without  bill  of  exceptions. 
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21  WalL  152-157,  22  L.  Ed.  693,  AMEBICAN  LIFE  INSUBANOE  00.  V. 
MAHONE. 

In  action  on  policy  testimony  ia  admissible  on  behalf  of  assured,  to 
prove  tbat  assured's  answer  to  question  in  application,  as  there  written  by 
agent,  was  not  answer  actually  given. 

Approved  in  Miller  v.  Maryland  Casualty  Co.,  193  Fed.  347,  113 
C.  C.  A.  267,  misrepresentations  of  insured  induced  by  agent  iio  obtain 
policy  does  not  avoid  same;  Dulany  v.  Fidelity  etc.  Co.,  106  Md.  34, 
66  Atl..616,  arpruendo;  New  Jersey  Ins.  Co.  v.  Baker,  94  U.  S.  614,  24 
L.  Ed.  270,  following  rule;  Glover  v.  National  Fire  Ins.  Co.,  85  Fed. 
131,  30  C.  C.  A.  95,  holding  admissible,  evidence  showing  that  misde- 
scription in  policy  was  made  by  agent ;  Howe  v.  Provident  Fund  Society, 
7  Ind.  App.  594,  34  N.  E.  832,  holding  assured  not  estopped  by  statement 
in  application  that  agent  acts  for  applicant,  from  proving  him  agent 
of  company,  and  answers  as  written  by  him  not  those  given;  Rivara 
V.  Queen's  Ins.  Co.,  62  Miss.  729,  holding  parol  evidence  admissible  to 
show  circumstances  of  issuance  of  policy;  Miller  v.  Phoenix  Ins.  Co., 
107  N.  Y.  302,  14  N.  E.  276,  admitting  parol  evidence  to  show  that  ap- 
plicant's age,  as  written,  was  not  that  given  by  him;  McLean  v.  Pied- 
mont etc.  Ins.  Co.,  29  Gratt.  376,  holding  parol  evidence  admissible  to 
show  conditions  inserted  in  receipt  violative  of  oral  contract;  Selby  v. 
Mutual  Life  Ins.  Co.,  67  Fed.  492,  arguendo. 

Disting^shed  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  891, 
73  C.  C.  A.  Ill,  4  L.  B.  A.  (N.  S.)  758,  where  policy  insured  building 
while  it  is  occupied  for  certain  purpose,  parol  evidence  that  it  was  in- 
tention of  parties  that  insurance  should  cover  building  while  vacant  is 
inadmissible. 

Parol  evidence  rule  as  to  varying  or  contradicting  written  contracts, 
as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.  Note, 
16  L.  R.  A.  (N.  S.)  1189,  1233,  1261. 

Where  applicant  truthfully  answered  question  in  atipUcation,  but  agent 
wrote  down  his  own  interpretation  thereof,  applicant  Is  entitled  to  assume 
that  his  answers  were  accepted  as  meaning  what  agent  wrote,  and  com- 
pany cannot  hold  him  bound  by  answer  as  written. 

Approved  in  United  States  Health  etc.  Ins.  Co.  v.  Clark,  41  Ind.  App. 
357,  83  N.  E.  764,  following  rule ;  Mutual  Life  Ins.  Co.  v.  Hilton-Green, 
211  Fed.  38, 127  C.  C.  A.  467,  knowledge  of  agent  of  false  representations 
of  insured  is  imputed  to  company ;  Fidelity  etc.  Co.  v.  Phoenix  Mfg.  Co., 
100  Fed.  607,  608,  40  C.  C.  A.  614,  holding  question  for  jury  whether 
carpenters  injured  while  tearing  down  building  were  within  terms  of 
indemnity  policy;  Iowa  Life  Ins.  Co.  v.  Haughton,  46  Ind.  App.  475, 
87  N.  E.  705,  upholding  liability  of  company  for  misrepresentation  of 
assured  induced  by  agent ;  Forwood  ▼.  Prudential  Ins.  Co.,  117  Md.  260, 
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83  Atl.  171,  where  false  answers  are  written  in  application  which  is 
made  a  part  of  the  policy  by  agent  to  the  knowledge  of  insnred,  no 
recovery  can  be  had;  Travelers'  Ins.  Co.  v.  Snowden,  60  Neb.  272,  83 
N.  W.  69,  holding  classification  of  occupation  of  applicant  for  insurance 
by  general  agent  on  full  information  of  fact  binds  insurer;  Home  Forum 
Benefit  Order  v.  Jones,  6  Okl.  610,  50  Pac.  169,  under  by-laws  of  bene- 
ficial society  providing  that  local  lodge  may  receive  applications  for 
benefit  certificates  which  are  sent  to  grand  secretary  for  approval  of 
grand  medical  examiner,  approval  is  essential  to  validity  of  certificate; 
Erickson  v.  Ladies  of  the  Maccabees,  26  S.  D:  191,  126  N.  W.  262,  up- 
holding policy  where  false  answer  was  induced  by  ambiguous  manner 
in  which  agent  propounded  questions;  Mutual  Life  Ins.  Co.  v.  Summers, 
19  Wyo.  464,  120  Pac.  189,  applying  rule  to  action  against  company  for 
return  of  premium;  Continental  Ins.  Co.  v.  Chamberlain,  132  U.  S.  309, 
33  L.  Ed.  843, 10  Sup.  Ct.  88,  a  similar  case,  decided  under  Iowa  statute 
making  solicitor  company's  agent;  Metropolitan  Ins.  Co.  v.  Harper,  3 
Hughes,  267,  Fed.  Cas.  9606,  holding  company  bound  where  its  agent 
so  interpreted  applicant's  answers;  Sawyer  v.  Equitable  Ins.  Co.,  42 
Fed.  32,  34,  where  agent  inserted  false  statement  of  applicant's  income, 
without  latter's  knowledge;  Mutual  Benefit  In».  Co.  v.  Robison,  64  Fed. 
695,  refusing  to  cancel  policy,  replies  in  application  having  been  writ- 
ten by  agent;  Pacific  Mutual  Life  v.  Snowden,  58  Fed.  346,  7  C.  C.  A. 
264,  holding  company  bound  by  agent's  classification  of  risk  based  upon 
his  interpretation  of  answers;  Mutual  Benefit  Life  Ins.  Co.  v.  Robison, 
68  Fed.  730,  22  L.  B.  A.  331,  7  C.  C.  A.  444,  holding  company  estopped 
to  deny  truth  of  agent's  construction  of  applicant's  answer;  Standard 
Life  Ins.  Co.  v.  Fraser,  76  Fed.  708,  22  C.  C.  A.  499,  holding  company 
bound  where  applicant  stated  facts  truly  and  followed  agent's  advice 
in  answering;  New  York  life  Ins.  Co.  v.  Russell,  77  Fed.  102,  103,  23 
C.  C.  A.  43,  and  Phoenix  Ins.  Co.  v.  Warttemberg,  78  Fed.  248, 24  C.  C.  A. 
547,  both  following  rule ;  Dwelling-house  tns.  Co.  v.  Brodie,  52  Ark.  14, 
4  L.  B.  A.  469, 11  S.  W.  1016,  where  agent  filled  up  application,  writing 
false  answers;  Wheaton  v.  North  British  etc.  Ins.  Co.,  76  Cal.  419,  420, 
9  Am.  St.  Rep;  218,  219,  18  Pac.  760,  liolding  misstatements  written  in 
application  by  agent,  unknown  to  applicant,  do  not  avoid  policy;  Pickel 
V.  Phoenix  Ins.  Co.,  119  Ind.  298,  21  N.  E.  900,  holding  company  estopped 
by  false  answers  written  by  agent,  applicant  having  answered  truth- 
fully; Oermania  Life  Ins.  Co.  v.  Lunlfenheimer,  127  Ind.  643,  26  N.  E. 
1084,  holding  company  estopped  to  claim  applicant  negligent  in  signing 
application  filled  by  agent  without  reading  same ;  Bowlus  v.  Phoenix  Ins. 
Co.,  133  Ind.  117,  20  L.  B.  A.  404,  32  N.  E.  323,  holding  assured  will  not 
be  made  to  suffer  through  agent's  entry  of  false  answers  in  application ; 
Sullivan  ▼.  Phoenix  Ins.  Co.,  34  Kan.  174,  8  Pac.  116,  holding  company 
estopped  from  insisting  on  breach  of  warranty;  State  Ins.  Co.  v.  Gray, 
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44  Kan.  735,  25  Pac.  198,  where  agent  wrote  answers  different  from 
those  given  in  application  for  fire  insurance ;  Standard  Life  etc.  Ins.  Co.  v. 
Davis,  59  Kan.  527,  53  Pac.  858,  following  rule;  Young  v.  Travelers' 
Ins.  Co.,  80  Me.  250,  13  Atl.  898,  where  agent  wrote  out  proof  of  loss, 
misstating  date  of  accident  and  assured  signed  same  by  his  advice; 
Mailhoit  v.  Metropolitan  Ins.  Co.,  87  Me.  381,  47  Am.  St.  Bep.  340,  32 
Atl.  991,  holding  policy  voidable  only  where  fraud  in  procuring  same 
was  committed  by  company's  agent;  Marston  v.  Kennebec  Mut.  Life  Ins. 
Co.,  89  Me.  272,  275,  56  Am.  St.  R^.  416,  418,  36  Atl.  391,  392,  holding 
insurer  estopped  from  controverting  truth  of  answers  as  written  by  its 
agent;  Ben  Franklin  Ins.  Co.  v.  Gillett,  54  Md.  218,  holding  equity  will 
reform  policy  where  answers  written  by  agent  are  not  those  given  by 
applicant;  Keystone  Mutual  Benefit  Assn.  v.  Jones,  72  Md.  365,  20  Atl. 
196,  where  applicant  did  not  know  her  age  and  agent  filled  in  his  g^ess 
thereat;  Westchester  Fire  Ins.  Co.  v.  Earle,  33  Mich.  151,  holding  com- 
pany bound  where  agent  has  estopped  himself  from  denjring  validity  of 
oral  modification  of  policy;  Kansal  v.  Minnesota  etc.  Ins.  Assn.,  31 
Minn.  21,  47  Am.  Bep.  777,  16  N.  W.  430,  holding  rule  applicable  to 
mutual  associations  and  not  affected  by  statement  in  subsequently  issued 
policy  that  agent  acts  for  applicant;  Planters*  Ins.  Co.  v.  Meyers,  55 
Miss.  499,  504,  505,  510,  30  Am.  Bep.  624,  526,  527,  528,  and  Baker  v. 
Home  Ins.  Co.,  64  N.  Y.  650,  both  following  rule ;  Mowry  v.  Rosendale,  74 
N.  Y.  363,  holding  recognition  of  party  filling  application,  as  company's 
agent  in  procuring  risk,  sufficient  evidence  of  his  agency;  Flynn  v. 
Equitable  Ins.  Co.,  78  N.  Y.  577,  34  Am.  Bep.  565,  where  application 
was  filled  out  by  company's  examining  physician;  Miller  v.  Phoenix 
Mutual  Ins.  Co.,  107  N.  Y.  301,  14  N.  E.  275,  where  applicant,  being 
ignorant  of  his  age,  agent  filled  in  his  estimate  thereof;  FoUette  v. 
Mutual  Accident  Assn.,  110  N.  C.  381,  28  Am.  St  Bep.  696,  15  L.  B.  A. 
669,  14  S.  E.  924,  holding  company  bound  where  agent,  with  knowledge 
of  falsity  of  applicant's  statement,  forwards  application  to  company; 
Johnson  v.  Dakota  Fire  Ins.  Co.,  1  N.  D.  179,  45  N.  W.  803,  error  in 
statement  written  by  agent  in  application  chargeable  to  insurer;  Farm- 
ers' Ins.  Co.  V.  Williams,  39  Ohio  St.  589,  48  Am.  Bep.  476,  holding 
insurer  bound  by  mistakes  made  by  agent  in  filing  application;  Smith 
V.  People's  Mut.  Livestock  Ins.  Co.,  173  Pa.  St.  25,  33  Atl.  569,  where 
agent  made  out  application  for  insurance  on  horse;  Pelzer  Mfg.  Co.  v. 
Sun  Fire  Office,  36  S.  C.  270,  15  S.  E.  583,  holding  charge  that  agent 
cannot  waive  any  conditions  properly  refused ;  Johnston  v.  Northwestern 
Livestock  Ins.  Co.,  94  Wis.  121,  68  N.  W.  869,  where  agent,  without 
applicant's  knowledge,  entered  in  application  false  answer  as  to  amount 
of  mortgage;  Sias  v.  Roger  Williams  Ins.  Co.,  8  Fed.  186,  to  point  that 
solicitor  is  agent  for  company,  not  for  applicant;  Hartford  Ins.  Co.  v. 
Keating,  86  Md.  147,  63  Am.  St.  Bep.  505,  38  Atl.  31,  holding  clause  in 
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policy  that  agent  has  no  power  to  waive  conditions  does  not  apply  to 
conditions  relating  to  inception  of  contract^  but  to  modification  of  terms 
of  policy. 

Distinguished  in  Aetna  Life  Ins.  Co.  y.  Moore,  231  U.  S.  559,  58  L.  Ed. 
367,  34  Sup.  Ct.  186,  representation  that  applicant  for  insurance  had 
never  been  rejected  is  material  to  risks;  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Assn.,  183  U.  S.  360,  46  L.  Ed.  234,  22  Sup.  Ct.  152,  holding 
insurer  did  not  waive  condition  in  policy  voiding  it  for  other  insurance, 
unless  otherwise  agreed  to  by  indorsement  thereon,  because  agent  knew 
of  other  insurance,  where  policy  contained  restriction  on  agent's  power 
to  waive  conditions;  Deming  Inv.  Co.  v.  Shawnee  Fire  Ins.  Co.,  16 
Okl.  11,  83  Pac.  921,  fact  that  agent  who  wrote  application  knew  con- 
dition of  title  is  no  defense  where  application  misstates  facts ;  McMaster 
v.  New  York  etc.  Ins.  Co.,  99  Fed.  867,  40  C.  C.  A.  119,  holding  inter- 
lineation in  application  of  request  that  policy  if  issued  be  dated  as  of 
date  of  application,  made  by  agent  without  knowledge  of  applicant,  is 
immaterial ;  Ruse  v.  Fidelity  Mut.  Life  Assn.,  Ill  Ga.  490,  36  S.  E.  640, 
holding  under  policy  providing  that  no  agent  could  change  conditions 
and  that  no  change  valid  unless  indorsed  thereon,  agent  could  not  waive 
payment  of  premium  as  condition  precedent  to  insurer's  liability;  Mur- 
phy V.  Royal  Ins.  Co.  of  Liverpool,  52  La.  Ann.  791,  27  South.  149, 
holding  provision  in  policy  that  agent  cannot  waive  conditions  in  policy 
unless  such  waiver  indorsed  in  writing  binds  insured  with  respect  to 
"iron-safe  clause";  New  York  life  Ins.  Co.  v.  Fletcher,  117  U.  S.  531, 
29  L.  Ed.  938,  6  Sup.  Ct.  843,  holding  x>olicy  void  where  applicant  had 
notice  of  agent's  lack  of  authority  to  interpret  answei*s;  Laclede  Mfg. 
Co.  V.  Hartford  Boiler  Ins.  Co.,  60  Fed.  359,  9  C.  C.  A.  1,  holding  com- 
pany not  bound  by  promise  of  agent  made  without  authority;  Maier  v. 
Fidelity  Mutual  Life  Co.,  78  Fed.  571,  24  C.  C.  A.  239,  where  agent 
filled  out  application  himself,  applicant  not  being  present;  Hubbard  v. 
Mutual  Reserve  Fund  Ins.  Assn.,  80  Fed.  685,  where  application  con- 
tained agreement  solicitor  should  be  applicant's  agent;  New  York  Life 
Ins.  Co.  V.  M'Master,  87  Fed.  69,  30  C.  C.  A.  532,  holding  company  not 
bound  by  agent's  parol  misstatement  of  effect  of  contract ;  United  States 
Life  Ins.  Co.  v.  Smith,  92  Fed.  508,  34  C.  C.  A.  506,  holding  company 
not  bound  where  applicant  wrote  false  answer  on  agent's  advice;  Ala- 
bama Gold  Life  Ins.  Co.  v.  Gamer,  77  Ala.  216,  holding  mere  fact  that 
agent  wrote  answers  from  memorandum  of  applicant's  answers  does  not 
constitute  them  answers  of  company;  Sellers  v.  Commercial  Ins.  Co., 
105  Ala.  290,  16  South.  799,  where  party  writing  application  was  agent 
for  applicant;  Flynn  v.  Equitable  Ins.  Co.,  67  N.  Y.  506,  23  Am.  Bep. 
137,  holding  examining  physician  not  company's  agent  for  purpose  of 
filling  out  application. 
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Departed  from  in  M'Coy  v.  Metropolitan  Ins.  Co.,  133  Mass.  85,  hold- 
ing policy  in  similar  case  void  under  Massachusetts  doctrine. 

Effect  of  agent's  knowledge  of  falsity  of  statements  in  application. 
Note,  16  L.  B.  A.  36. 

Insurance  agent  as  agent  of  assured.    Note,  20  L.  R.  A.  279,  283^ 
286. 

Effect  of  agent's  inserting  false  answers  to  questions  correctly  an* 
swered  by  applicant.    Note,  4  L.  B.  A.  (N.  S.)  608,  610. 

< 

Opinion  of  agent,  hased  upon  past  occurrences,  Is  Inadmissible  as  an 
admission  of  his  principals;  hence  in  suit  on  insurance  policy,  eyidence  that 
company's  general  agent  thought  plaintilTs  claim  should  be  paid  is  inad- 
missible. 

Approved  in  New  York  life  Ins.  Co.  v.  Rankin,  162  Fed.  108,  89 
C.  C.  A.  103,  declarations  of  attorney  for  company  merely  expressing 
opinion  are  not  admissible  against  the  company;  Wilbur  v.  Emergency 
Hospital  Assn.,  27  Cal.  App.  759,  151  Pac.  158,  declarations  of  matron 
as  to  patient's  having  drunk  poison  left  in  his  room  in  hospital  are  not 
admissible  in  action  against  hospital;  Atchison  etc.  Ry.  Co.  v.  Burks,  78 
Kan.  525,  18  L.  R.  A.  (N.  S.)  231,  96  Pac.  953,  denying  admission  in  per- 
sonal injury  case,  of  reports  of  employees  as  to  condition  of  apparatus ; 
Beasley  v.  San  Jose  Packing  Co.,  92  Cal.  392,  28  Pac.  486,  holding  errone- 
ous, in  action  for  injuries  through  negligence  of  fellow-servant,  admis- 
sion of  declaration  of  defendant's  foreman,  made  after  accident,  that  he 
knew  fellow-servant  to  be  careless;  Crawford  v.  Transatlantic  Fire  Ins. 
Co.,  125  CaL  612,  58  Pac.  178,  holding  declarations  of  former  agent,  made 
after  delivery  of  policy  as  to  past  occurrence,  inadmissible;  First  Nat. 
Bank  v.  North,  6  Dak.  141,  41  N.  W.  737,  holding  agent's  acts  subsequent 
to  occurrence  cannot  bind  principal;  Ryan  v.  Gilmer,  2  Mont.  521,  25  Am. 
Rep.  746,  holding  statement  of  defendant's  driver  subsequent  to  accident 
that  same  was  caused  by  his  carelessness  inadmissible  in  action  for  dam- 
ages therefor;  Nebonne  v.  Concord  R.  R.  Co.,  67  N.  H.  532,  38  Atl.  17, 
holding  statement  of  conductor,  subsequent  to  accident,  of  cause  thereof 
inadmissible  in  action  for  damages  therefor;  La  Rue  ▼.  St.  Anthony 
Elevator  Co.,  3  S.  D.  643,  54  N.  W.  808,  holding  subsequent  statements 
of  agent  of  elevator  company  as  to  ownership  of  wheat  inadmissible  in 
conversion. 

Distinguished  in  Richelieu  etc.  Nav.  Co.  v.  Boston  Marine  Ins.  Co.,  26 
F«(d.  600,  holding  agent's  statements  in  regard  to  past  transaction,  but 
in  connection  with  act  within  scope  of  authority,  admissible. 

Admissibility  of  statements  or  letters  by  physician  as  to  physical 
condition  of  insured.    Note,  S8  L.  R.  A*  (N.  S.)  343. 
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21  Wall.  168-162,  22  L.  Ed.  611,  SPBIKaFIEIJ)  FIRE  ETC.  INSUEANOE 
00.  y.  SEA. 

On  appeal  In  cases  tried  liy  court  alone  under  act  of  Siarch  6,  1866,  if 
finding  be  general,  only  Bach  mlings  in  progress  of  trial  can  be  reviewed  as 
are  presented  by  bill  of  exceptions  or  may  arise  upon  pleadings. 

Approved  in  Mason  v.  United  States,  219  Fed.  549,  136  C.  C.  A.  315, 
where  no  mlings  appeared  in  record  except  judgment  and  no  findings  of 
fact  or  conclusions  of  law  requested,  trial  court's  views  as  to  law  and  evi- 
dence are  jiot  reviewable ;  National  Surety  Co.  v.  United  States,  200  Fed. 
143,  118  C.  C.  A.  360,  exception  to  general  finding  of  fact  presents  no 
question  for  review ;  British  Queen  Min.  Co.  v.  Baker  Min.  Co.,  139  U.  S. 
223,  35  L.  Ed.  147,  11  Sup.  Ct.  523,  holding  nothing  reviewable,  findings 
being  general  and  bill  of  exceptions  contained  no  exceptions  to  rulings 
during  trial;  Grayson  v.  Lynch,  163  U.  S-  473,  41  L.  Ed.  232,  16  Sup. 
Ct.  1066,  holding  only  such  rulings  as  are  presented  by  bill  of  exceptions 
can  be  reversed,  findings  being  general;  Ortiz  v.  State,  30  Fla.  285,  11 
South.  618,  treating  objection  as  abandoned,  no  ruling  thereon  appearing 
in  bill  of  exceptions. 

Distinguished  in  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Barrett,  190  Fed.  124, 
111  C.  C.  A.  158,  special  findings  insufficient  to  support  judgment  will  be 
noticed  without  sufficient  assignment  of  error. 

Right  of  women  to  hold  office.    Note,  39  Am.  Bep.  38. 

On  appeal  in  case  tried  by  court  alone,  bill  of  exceptions  cannot  be 

used  to  bring  up  whole  testimony  for  review  any  more  tlian  in  trial  by  jnry. 

^  Approved  in  Betts  v.  Mugridge,  154  U.  S.  644,  26  L.  Ed.  168,  14  Sup. 

Ct.  1188,  holding  bill  of  exceptions  cannot  be  used  to  bring  up  whole 

testimony  for  review,  no  exceptions  having  been  taken. 

Findings  of  fact  of  trial  court  are  conclusive  and  not  reviewable  on 
appeaL 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66 
C.  C.  A.  190,  applying  rule  in  action  on  contract;  The  Abbotsford,  98 
U.  S.  443,  26  L.  Ed.  169,  holding  findings  in  admiralty  cases  conclusive ; 
Martinton  v.  Fairbanks,  112  U.  S.  673,  28  L.  Ed.  863,  5  Sup.  Ct.  322, 
holding  nothing  reviewable  where  only  matter  presented  by  bill  of  excep- 
tions is  exception  to  general  findings. 

Distinguished  in  Melendy  v.  Rice,  94  U.  S.  798,  24  L.  Ed.  143,  holding 
judgment  under  Iowa  practice  may  be  set  aside  when  against  weight  of 
evidence;  dissenting  opinion  in  Aetna  Ins.  v.  Boon,  95  U.  S.  138,  24 
L.  Ed.  401,  holding  finding  unreviewable,  majority  holding  it  made  part 
of  record  by  order  of  trial  court. 

Exceptions  to  be  of  avail  must  present  distinctly  and  specifically  the 
ruling  objected  to. 
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Approved  in  Porter  v.  F.  M.  Davies  &  Co.,  223  Fed.  467,  140  C.  C.  A. 
U,  request  for  findings  and  judgment  is  the  same  as  request  for  verdict, 
and  reviewable  only  on  writ  of  error;  Brown  v.  Savings  Bank,  28  App. 
D.  C.  354,  objection  not  good  unless  giving  grounds  upon  which  it  is 
based;  Sigmon  v.  Shell,  165  N.  C.  586,  81  S.  E.  740,  in  criminal  case, 
exceptions  to  portions  of  charge  in  part  correct  must  point  out  and 
specify  errors;  Buie  v.  Kennedy,  164  N.  C.  300,  80  S.  E.  449,  general 
assignment  of  error  to  several  rulings  bad  if  one  is  correct;  State  v. 
English,  164  N.  C.  508,  80  S.  E.  76,  and  Rollins  v.  Wicker,  154  N.  C. 
563,  70  S.  E.  935,  both  holding  a  general  objection  to  all  the  evidence 
not  sufficient  if  part  is  competent;  Johnson  County  Savings  Bank  v. 
Chase,  151  N.  C.  Ill,  65  S.  E.  746,  instructions  properly  refused  where 
hot  correct  as  a  whole ;  State  v.  Ledf ord,  133  N.  C.  722,  45  S.  E.  947, 
holding  general  objection  to  evidence  will  not  be  entertained  if  such 
evidence  consists  of  several  distinct  parts,  some  of  which  are  and  some 
not  competent ;  Hanna  v.  Maas,  122  U.  S.  26,  27,  30  L.  Ed.  1118,  7  Sup. 
Ct.  1056,  1057,  holding  excepting  party  must  present  to  judge  distinct 
and  specific  exceptions  in  writing;  Jones  v.  East  Tennessee  etc.  R.  R. 
Co.,  157  U.  S.  683,  39  L.  Ed.  868,  15  Sup.  Ct.  719,  holding  general 
exception  to  whole  charge  to  jury,  refusal  of  new  trial  and  rulings  on 
evidence  insufficient;  Bard  v.  Elston,  31  Kan.  276,  1  Pac.  567,  holding 
general  exception  to  all  instructions  given  jury  insufficient;  Bamhardt 
V.  Smith,  86  N.  C.  479,  refusing  to  entertain  exception  not  directly 
pointing  out  excepted  parts  of  testimony;  Adams  v.  State,  25  Ohio  St. 
588,  holding  exceptions  to  general  charge,  not  pointing  out  specifically 
portions  objected  to,  insufficient;  Fitzgerald  v.  Cross,  30  Ohio  St.  450, 
refusing  to  examine  errors  not  specifically  objected  to;  McDonough  v. 
Great  Northern  Ry.,  15  Wash.  261,  46  Pac.  338,  refusing  to  consider 
exception  not  specific  as  to  part  of  charge  excepted  to. 

21  WalL  162-178,  22  L.  Ed.  627,  MINOB  Y.  HAPFEB8ETT. 

Irrespective  of  Fourteenth  Amendment,  women  horn  or  naturi^ised  In 
United  States  are  citisens  thereof. 

Approved  in  Williamson  v.  Osenton,  232  U.  S.  624,  58  L.  Ed.  761,  34 
Sup.  Ct.  442,  wife  can  acquire  different  domicile  from  husband  for 
bringing  action  for  damages  against  third  party;  Gordon  v.  Yost,  140 
Fed.  80,  where  wife  is  deserted  by  husband,  she  may  become  resident 
and  citizen  of  different  State  from  him  for  purposes  of  Federal  juris- 
diction ;  Dorsey  v.  Brigham,  177  111.  256,  69  Am.  St.  R^.  232,  42  L.  R.  A. 
810,  52  N.  £.  305,  holding  alien  women,  lawfully  subject  to  naturaliza- 
tion, become  naturalized  by  virtue  of  marriage  with  citizens;  State  v. 
County  Court,  90  Mo.  598,  2  S.  W.  790,  holding  women  must  be  counted 
in  determining  whether  petition  for  dram-shop  license  has  been  signed 
by  majority  of  citizens  in  district;  State  v.  Hostetter,  137  Mo.  649, 
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59  AsL  St.  Bep.  520,  88  L.  B.  A.  217,  39  S.  W.  272,  holding  women  citi- 
zens of  Missouri  and  eligible  to  certain  office  therein;  Ritchie  v.  People, 
155  m.  112,  46  Am.  St.  Bep.  325,  29  L.  B.  A.  84,  40  N.  E.  458,  holding 
law  limiting  work  hours  of  females  void  as  restriction  on  citizens'  right 
to  contract ;  dissenting  opinion  in  Lyman  v.  Martin,  2  Utah,  155,  arguing 
that  act  containing  requirement  of  different  qualifications  in  female 
voters  void. 

Word  "citizen,"  as  used  In  Constitution,  means  a  member  of  the  nation, 
owing  allegiance  thereto  and  entitled  to  protection  therefrom. 

Approved  in  Turia  v.  United  States,  231  U.  S.  22,  58  L.  Ed.  105,  34 
Sup.  Ct.  10,  naturalized  citizens  have  same  constitutional  rights  as 
others  except  as  to  qualifications  for  presidency;  South  Carolina  v. 
United  States,  199  U.  S.  450,  50  L.  Ed.  265,  26  Sup.  Ct.  110,  government 
may  exact  liquor  revenue  license  from  dispensing  agent  of  State  which 
has  taken  charge  of  liquor  business ;  Kepner  v.  United  States,  195  U.  S. 
126,  49  L.  Ed.  128,  24  Sup.  Ct.  797,  Act  of  1902,  §  5,  for  government  of 
Philippines  took  away  right  of  government  to  appeal  from  acquittal  in 
Philippine  court  of  first  instance;  Schick  v.  United  States,  195  U.  S. 
69,  49  Ib.  Ed.  102,  24  Sup.  Ct.  826,  one  prosecuted  by  information  in 
District  Court  under  oleomargarine  act  (Comp.  Stats.  1901,  p.  2228)  may 
waive  jury;  Cronly  v.  Tucson,  6  Ariz.  238,  56  Pac.  877,  holding  void 
Laws  1897^  Act  No.  76,  §  2,  providing  that  at  every  city  election  every 
taxpayer,  without  regard  to  sex,  shall  be  entitled  to  vote;  State  v.  De 
Armijo,  18  N.  M.  653,  140  Pac.  1125,  woman  entitled  to  vote  and  hold 
office  of  State  librarian;  United  States  v.  Wong  Kim  Ark,  169  U.  S. 
654,  655,  680,  42  L.  Ed.  898.  902,  18  Sup.  Ct.  459,  469  (affirming  71  Fed. 
386),  holding  Chinese  bom  in  America,  of  parents  subjects  of  China, 
a  citizen  by  virtue  of  American  birth;  Blair  v.  Silver  Peak  Mines,  93 
Fed.  335,  holding  proof  of  residence  for  seventy  years  in  State  evi- 
dence of  citizenship  for  purpose  of  removal  of  cause;  Minneapolis  v. 
Reum,  56  Fed.  577,  6  C.  C.  A.  31,  holding  citizenship  conferred  by  birth 
is  presiyned  to  continue  until  change  of  nationality  is  proved;  dissent- 
ing opinion  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  724,  42  L.  Ed. 
917,  18  Sup.  Ct.  485,  majority  holding  Chinese  bom  in  America  of  alien 
parents  a  citizen. 

All  people  of  original  States,  at  adoi>tion  of  Oonstitution,  became  ipso 
facto  citizens  of  United  States. 

Approved  in  Boyd  v.  Nebraska,  143  U.  S.  176,  36  L.  Ed.  114,  12  Sup. 
Ct.  387,  holding  all  citizens  of  Nebraska  became,  upon  its  admission, 
citizens  of  United  States;  dissenting  opinion  in  State  v.  Boyd,  31  Neb. 
749,  48  N.  W.  759,  applying  rule  to  admission  of  new  States,  majority 
contra. 

Distinguished  in  State  v.  Boyd,  31  Neb.  718,  719,  48  N.  W.  749,  hold- 
ing rule  inapplicable  to  subsequently  admitted  States. 
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Foortaentli  eonstitntioiial  amendment  merely  fnmlBlied  an  additional 
guaranty  for  protection  of  exlBtlng  rights  of  citisenahip  without  addinir 
to  them. 

Approved  in  Maxwell  v.  Dow,  176  U.  S.  593,  55  L.  Ed.  602,  20  Sup. 
Ct.  453,  holding  privileges  and  immunities  of  citizens  of  United  States 
do  not  include  right  to  jury  trial  in  State  court  for  State  offense  or 
exemption  from  prosecution  in  such  case  for  infamous  crime  unless 
by  indictment;  Appeal  of  Allyn,  81  Conn.  536,  120  Am.  St  Bep.  225, 
23  L.  B.  A.  (N.  8.)  630,  71  Atl.  795,  ''due  process  of  law  clause''  not 
violated  by  statute  regulating  and  licensing  sale  of  intoxicants;  Shaw 
V.  City  Council  of  Marshalltown,  131  Iowa,  131,  132,  9  Ann.  Gas.  1089, 
10  L.  B.  A.  (N.  8.)  825,  104  N.  W.  1123,  right  to  hold  minor  municipal 
office  not  included  in  privilege^  and  immunities  clause  of  Constitution; 
Gardner  v.  Bay,  154  Ky.  517,  157  S.  W.  1151,  Primary  Acts  of  1912, 
providing  for  primary  elections  and  excluding  certain  classes  of  per- 
sons from  candidacy,  not  void  as  repugnant  to  Fourteenth  Amendment; 
State  v.  Leavitt,  105  Me.  83,  26  L.  B.  A.  (N.  8.)  799,  72  AtL  878,  up- 
holding law  limiting  right  of  fishing  to  certain  persons,  not  violative  of 
Fourteenth  Amendment ;  Pope  v.  Williams,  98  Md.  71,  103  Am.  8t.  Bep. 
379,  66  L.  B.  A.  398,  56  Atl.  545,  upholding  Laws  1902,  c.  133,  p.  204, 
providing  that  no  one  coming  into  State  can  vote  till  one  year  after 
declaration  of  intention  to  become  voter;  State  v.  Webber,  96  Minn.  430, 
105  N.  W.  493,  upholding  Const.  Amend.  1895,  art.  VII,  §  1,  limiting 
right  of  suffrage  as  respects  naturalized  citizens  to  such  as  are  admitted 
three  months  prior  to  election;  People  v.  Crane,  214  N.  Y.  160,  Ann. 
Caa.  1915B,  1254,  108  N.  E.  429,  upholding  statute  prohibiting  employ- 
ment of  aliens  on  public  works;  McPherson  v.  Blacker,  146  U.  S.  38, 
86  L.  Bd.  878,  13  Sup.  Ct.  11,  holding  State  law,  providing  for  election 
of  presidential  electors  by  districts,  not  unconstitutional  as  depriving 
each  voter  from  voting  for  all  candidates  for  electorship;  People  v. 
Loeffler,  175  111.  611,  51  N.  E.  793,  upholding  State  civil  service  law, 
as  not  depriving  municipal  officers  of  privileges  guaranteed  by  amend- 
ment; Stone  V.  Smith,  159  Mass.  415,  34  N.  E.  521,  holding  constitu- 
tional educational  requirement  for  suffrage  not  contrary  to  amendment ; 
McPherson  v.  Secretary  of  State,  92  Mich.  390,  81  Am.  8t.  Bep.  596,  16 
L.  B.  A.  480,  52  N.  W.  473,  holding  provision  for  election  of  presiden- 
tial electors  by  districts  not  contrary  to  Fourteenth  and  Fifteenth 
Amendments;  State  v.  Jackson,  80  Mo.  178,  50  Am.  Bep.  501,  holding 
constitutional  prohibition  of  intermarriage  between  whites  and  negroes 
not  in  conflict  with  Fourteenth  Amendment;  McCandless  v.  Richmond 
etc.  R.  R.  Co.,  38  Sup.  Ct.  113,  18  L.  B.  A.  444,  16  S.  E.  432,  holding 
State  law  making  railroads  liable  for  fires  communicated  by  its  engines 
not  in  conflict  with  Fourteenth  Amendment;  State  v.  Atkinson,  40  S.  C. 


21  Wall.  162-178        NOTES  ON  U.  S.  REPORTS,  638 

371,  42  Am.  St.  Rep.  884,  18  S.  E.  1024,  holding  admission  of  papers 
taken  from  room  of  accused  not  violative  of  Constitution;  Frasher  ▼. 
State,  3  Tex.  App.  271,  30  Am.  Rep.  136,  holding  law  prohibiting  inter- 
marriage between  whites  and  blacks  not  violative  of  Fourteenth  and 
Fifteenth  Amendments ;  Holden  v.  Hardy,  169  U.  S.  383,  42  L.  Ed.  788, 
18  Sup.  Ct.  385,  upholding  Utah  law  limiting  labor  hours  of  miners, 
as  not  an  abridgment  of  citizens'  privileges;  Brown  v.  Phillips,  71  Wis. 
247,  36  N.  W.  245,  upholding  law  extending  right  of  suffrage  at  school 
elections  to  women. 

Fourteenth    Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  872. 

Constitutional   equality  of  privileges,   immunities   and  protection. 
Note,  14  L.  R.  A.  580. 

Blgbt  of  suffrage  is  not  coextensive  with  citizenship. 
Approved  in  Pope  v.  Williams,  193  U.  S.  632,  48  L.  Ed.  822,  24  Sup. 
Ct.  573,  upholding  Md.  Laws  1902,  c.  133,  requiring  persons  coming 
into  State  to  reside  to  make  declaration  of  intention  of  becoming 
citizens  and  residence  as  condition  precedent  to  registration;  Maxwell 
V.  Dow,  176  U.  S.  592,  44  L.  Ed.  601,  20  Sup.  Ct.  453,  holding  privileges' 
and  immunities  of  citizens  of  United  States  do  not  include  right  to 
trial  by  jury  in  State  court  for  State  offense  or  exemption  from  trial 
in  such  case  for  infamous  crime  unless  by  indictment;  Carpenter  v. 
Cornish,  83  N.  J.  L.  699,  703,  85  Atl.  242,  243,  States  have  power  'to 
change  qualiBcation  for  electors  for  representatives Jn  Congress;  dis- 
senting opinion  in  State  v.  De  Armijo,  18  N.  M.  671,  140  Pac.  1131,  ma- 
jority holding  women  are  entitled  to  vote  and  hold  of&ce  of  State 
librarian ;  dissenting  opinion  in  Kerlin  v.  City  of  Devils  Lake,  25  N.  D. 
244,  Ami.  Oaa.  19150,  624,  141  N.  W.  770,  majority  upholding  special 
election  held  at  central  polling-place,  instead  of  in  each  lyard,  as  pre- 
scribed by  statute;  Blanck  v.  Pausch,  113  111.  64,  holding  petition  for 
election  contest  should  aver  that  petitioner  is  elector;  averment  of 
citizenship  insufficient;  Morris  v.  Powell,  125  Ind.  315,  9  L.  R.  A. 
833,  25  N.  E.  228,  holding  suffrage  a  political  right  not  one  of  property, 
and  declaring  act  providing  certain  residence  qualifications  invalid; 
Gougar  v.  Timberlake,  148  Ind.  41,  62  Am.  St.  Rep.  489,  37  L.  R.  A. 
648,  46  N.  £.  339,  holding  suffrage  not  a  natural  right  of  citizenship, 
but  a  privilege  granted  by  Constitution;  State  v.  Fairlamb,  121  Mo. 
151,  25  S.  W.  8999,  holding  resident  debarred  from  voting  through  in- 
sufficient length  of  residence  eligible  as  juror;  61  Air  v.  Silver  Peak 
Mines,  93  Fed.  336,  defining  citizenship  necessary  to  confer  Federal 
jurisdiction;  Washington  v.  State,  75  Ala.  584,  51  Am.  Rep.  480,  State 
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prohibition  of  persons  convieted  of  crime  from  voting  not  unconstitu- 
tional. 

Citizenship— Right  of  women  to  vote.    Note,  29  Am.  Rep.  586. 
Right  of  women  to  vote.    Notes,  62  Am.  St.  Rep.  496;  21  L.  R.  A. 
662. 

Federal  Constitntion  confers  right  of  suffrage  on  no  one. 

Approved  in  United  States  v.  Morris,  125  Fed.  325,  holding  con- 
spiracy between  two  or  more  persons  to  prevent  negro  citizens  from 
exercising  right  to  lease  and  cultivate  lands,  because  they  are  negroes, 
is  within  Rev.  Stats.,  §  5508,  prohibiting  conspiracies  to  deprive  citizens 
of  Federal  rights;  Earem  v.  United  States,  121  Fed.  255,  61  L.  R.  A. 
487,  57  C.  C.  A.  486,  holding  Rev.  Stats.,  §  5508,  making  it  criminal  to 
conspire,  to  prevent  citizen  from  exercising  rights  or  privileges  secured 
by  Federal  Constitution  or  laws,  will  not  sustain  indictment  for  con- 
spiring to  prevent  negro  from  voting  at  State  election ;  Lackey  v.  United 
States,  107  Fed.  120,  53  L.  R.  A.  660,  46  C.  C.  A.  189,  holding  void  Rev. 
Stats.,  §  5507,  punishing  anyone  who  by  bribery  or  threats  prevents, 
hinders  or  intimidates  another  from  exercising  right  of  suffrage,  to 
whom  that  right  is  guaranteed  by  fifteenth  amendment;  dissenting 
opinion  in  Taylor  and  Marshall  v.  Beckham  (No.  1),  178  U.  S.  603,  604, 
44  L.  Ed.  1210,  20  Sup.  Ct.  1016,  majority  holding  Supreme  Court  can- 
not review  decision  of  highest  State  court  sustaining  determination  of 
gubernatorial  election  contest  by  legislation;  United  States  v.  Cruik- 
shank,  92  U.  S.  555,  28  L.  Ed.  592,  holding  indictment  for  conspiracy 
to  hinder  citizens  from  voting  alleged  no  Federal  offense}  In  re  Appoint- 
ment of  Supervisors,  52  Fed.  257,  holding  State  laws  determine  qualifica- 
tions of  voters;  Oougar  v.  Timberlake,  148  Ind.  47,  62  Am.  St.  Rep.  494, 
37  L.  R.  A.  650,  46  N.  E.  341,  holding  suffrage  not  granted  by  Federal 
Constitution  but  regulatable  by  States. 

Distinguished  in  Wiley  v.  Sinkler,  179  U.  S.  64,  46  L.  Ed.  88,  21  Sup. 
Ct.  20,  holding  action  against  election  officers  to  recover  damages  for 
rejection  of  vote  for  member  of  Congress  may  be  brought  directly  from 
Circuit  Court  to  Supreme  Court  under  Act  of  March  3,  1891,  c.  517, 
§  5,  cl.  4;  Ex  parte  Yarbrough,  110  U.  S.  664,  28  L.  Ed.  278,  4  Sup.  Ct. 
158,  holding  right  of  elector  to  vote  for  congressman  based  upon  Con- 
stitution. 

Provision  of  State  Constitntion  conferring  right  of  suffrage  on  men 
alone  does  not  violate  Federal  Oonstitntlon. 

Approved  in  State  v.  Knight,  169  N.  C.  335,  L.  R.  A.  1915E,  898,  85 
S.  E.  4l9,  denying  woman  right  to  hold  office  of  notary  public;  Cofield 
V.  Farrell,  38  Okl.  611,  613,  615,  619,  134  Pac.  409,  410,  412,  upholding 
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educational  qualification  to  right  to  vote;  Atwater  v.  Hassett,  27  Okl. 
310,  311,  111  Pac.  810,  upholding  provisions  of  initiative  and  referendum 
as  not  unconstitutional  for  imposing  restrictions  on  rights  of  suffrage; 
Solon  V.  State,  54  Tex.  Cr.  274,  114  S.  W.  363,  upholding  statute  pro- 
hibiting loan  of  money  to  pay  poll  tax,  such  payment  being  prerequisite 
to  right  to  vote;  Gougar  v.  Timberlake,  148  Ind.  46,  62  Am.  St.  Rep. 
493,  37  L.  R.  A.  650,  46  N.  E.  341,  upholding  like  provision  in  Indiana 
Constitution;  Boyd  v.  Mills,  53  Kan.  604,  42  Am.  St.  Rep.  810,  25 
L.  R.  A.  489,  37  Pac.  18,  upholding  constitutional  provision  denying 
suffrage  to  those  having  borne  arms  against  government;  Atchison  v. 
Lucas,  83  Ky.  465,  holding  women  ineligible  to  ofi&ce  under  Kentucky 
Constitution;  Robinson's  Case,  131  Mass.  377,  41  Am.  Rep.  240,  denying 
woman  admission  as  attorney;  State  v.  Davidson,  92  Tenn.  534,  20 
L.  R.  A.  312,  22  S:  W.  204,  holding  women  ineligible  as  notaries  public 
in  absence  of  express  statutory  provision  conferring  eligibility;  Bloomer 
v.  Todd,  3  Wash.  Ter.  622,  1  L.  R.  A.  117,  19  Pac.  143,  holding  act, 
conferring  suffrage  upon  women  in  conflict  with  organic  act  of  terri- 
tory; In  re  Lockwood,  154  U.  S.  117;  38  L.  Ed.  930,  14  Sup.  Ct.  1083, 
arguendo;  United  States  v.  Ooldman,  3  Woods,  195,  Fed.  Cas.  15,225, 
holding  Constitution  confers  right  upon  qualified  State  elector  to  vote 
for  congressmen;  Downes  v.  Bidwell,  182  U.  S.  283,  45  L.  Ed.  1195,  21 
Sup.  Ct.  785,  arguendo. 

Power  of  State  to  impose  qualifications  for  voters  and  holders  of 
of&ce.    Note,  97  Am.  Dec.  263. 

Appointment  to  of&ce  as  executive  or  legislative  function.    Note, 
13  Am.  fit  Rep.  145. 

Power  to  confer  exemptions  or  benefits  in  consideration  of  past 
services.    Note,  117  Am.  St.  Rep.  894. 

Federal  control  of  elections.    Note,  53  L.  R.  A.  660,  662,  668,  670. 

Miscellaneous.  Cited  in  Coyle  v.  Smith,  221  U.  S.  568,  55  L.  Ed.  858, 
31  Sup.  Ct.  688,  holding  void  condition  in  Oklahoma  enabling  act  that 
capital  shall  be  temporarily  at  Guthrie  and  shall  not  be  changed  prior 
to  1913;  Kansas  v.  Colorado,  206  U.  S.  95,  51  L.  Ed.  973,  27  Sup.  Ct. 
655,  construing  riparian  rights  in  light  of  common  law;  Andrews  v. 
State,  174  Ala.  45,  Ann.  Oaa.  1914B,  760,  56  South.  1009,  interpreting 
former  jeopardy  provision  of  Constitution  in  light  of  common  law; 
In  re  Pfahler,  150  CaL  78,  11  Ann.  Oaa.  911,  11  L.  R.  A.  (N.  S.)  1092, 
88  Pac.  273,  initiative  provision  in  charter  of  city  of  Los  Angeles  is 
constitutional,  it  not  violating  republican  form  of  government;  Higgins 
V.  Brown,  20  Okl.  371,  1  Okl.  Cr.  48,  94  Pac.  709,  sustaining  jurisdiction 
of  Federal  court  over  criminal  actions  pending  when  territory  admitted ; 
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State  T.  Nashville  Baseball  Club,  127  Tenn.  304,  Ann.  Oas.  1914B,  1243, 
154  S.  W.  1154y  oral  decision  that  act  is  constitutional  based  on  mis- 
apprehension is  not  stare  decisis;  Ex  parte  Anderson,  46  Tex.  Cr.  389, 
81  S.  W.  981,  city  conrt  has  no  jurisdiction  to  try  one  accused  of  viola- 
tion of  State  penal  statute;  dissenting  opinion  in  State  v.  Smith,  158 
Ind.  562  (see  63  N.  E.  25,  64  N.  E.  18),  majority  upholding  Acts  1899, 
p.  422,  authorizing  for  tax  purposes  of  mortgage  debts  not  exceeding 
seven  hundred  dollars,  from  assessed  valuation  of  t  realty;  City  of 
Minneapolis  v.  Renm,  56  Fed.  581,  6  C.  C.  A.  31,  Board  of  Commis- 
sioners of  Franklin  County  v.  Bunting,  111  Ind.  145,  12  N.  E.  151, 
Weaver  v.  Templin,  113  Ind.  301,  14  N.  E.  601,  State  v.  Harrison,  116 
Ind.  309,  19  N.  E.  150,  Hovey  v.  State,  119  Ind.  389,  21  N.  E.  890,  and 
Commissioners  of  White  County  v.  Gwin,  136  Ind.  572,  22  la.  R.  A.  409, 
36  N.  E.  241,  incidentally. 

21  Wan.  178--186,  22  Lu  Ed.  482,  MABSH  ▼.  WHTTMORB. 

Attorney  cannot  be  charged  with  negligence  when  he  acceytB  as  the 
law  a  dedsion  of  the  Supreme  Court  of  his  State. 

Approved  in  Citizens'  Loan  etc.  Co.  v.  Friedly,  123  Ind.  147^  18  Am. 
St.  Rep.  828,  7  L.  R.  A.  670,  23  N.  £.  1076,  holding  attorney  not  liable 
for  erroneous  advice  on  doubtful  point  prior  to  its  decision  by  Supreme 
Court;  Isham  v.  Parker,  3  Wash.  780,  29  Pac.  843,  holding  attorney 
liable  for  reasonable  amount  of  skill  but  not  a  guarantor  of  results. 

Attorney's  liability  for  n^ligence  and  want  of  skilL    NotOi  34 
Am.  Dec.  91. 

Liability  to  client  for  mistake.    Note,  52  L.  R.  A.  883,  888. 

Liability  of  soUcitor.    Note,  24  E.  R.  0.  668. 

The  law  prohibits  one  selling  on  another'a  account  from  baying  on  hia 
own,  at  the  sale. 

Approved  in  Pepper  v.  Addicks,  153  Fed.  405,  holding  corporation  offi- 
cer liable  for  profits  accruing  from  inducing  corporation  to  buy  worth- 
less bonds ;  In  re  Castle.  Braid  Co.,  145  Fed.  230,  where  contract  by  cor- 
poration to  purchase  directors'  stock  was  assented  to  by  stockholders, 
and  it  was  made  to  settle  dissension  among  stockholders,  and  stock  as- 
signed, prima  facie  case  to  establish  claim  in  bankruptcy  shown;  Bums 
v.  Cooper,  140  Fed.  277,  72  C.  C.  A.  25,  sale  of  ward's  realty  by  guardian 
under  order  of  court  may  be  set  aside  where  guardian  procured  sale 
of  property  for  purpose  of  acquiring  title ;  Morgan  v.  King,  27  Colo.  555, 

63  Pac.  421,  holding  corporate  directors  cannot  purchase  property  of  cor- 
poration; Nappanee  Canning  Co.  v.  Reid,  Murdoch  &  Co.,  159  Ind.  624, 

64  N.  E.  875,  1115,  holding  insolvent  corporation  may  prefer  creditors 
for  whose  claims  certain  directors  were  surety,  though  votes  of  such 
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directors  necessary  to  authorize  execution  of  instrument  creating 
preference;  Young  v.  City  of  Mankato,  97  Minn.  6,  3  L.  B.  A.  (N.  8.) 
849,  105  N.  W.  970,  board  of  freeholders  appointed  to  draft  city  charter, 
cannot  employ  one  of  its  members  as  counsel  for  board;  Mulvihill  V. 
Vicksburg  Ry.  etc.  Co.,  88  Miss.  712,  40  South.  652,  sale  of  corporation 
property  authorized  at  secret  meeting  without  notice  to  one-quarter 
owner  therein  is  void;  Seaman  v.  Cap-Au-Gris  Levee  Dist.,  219  Mo.  22, 
117  S.  W.  1089,  holding  it  unlawful  for  two  members  of  drainage  dis- 
trict to  appoint  third  engineer;  Barnes  v.  Lynch,  9  Okl.  186,  59  Pac. 
1007,  setting  aside  agreement  between  of&cers  of  corporation  between 
themselves  to  divide  assets  of  corporation  among  themselves;  Nabours 
V.  McCord,  97  Tex.  533,  80  S.  W.  598,  where  assignee  for  creditors  guar- 
anteed purchaser  of  assets  that  he  would  secure  resale  of  stocks  at  cost 
and  stock  was  assigned  by  buyer,  at  assignee's  direction,  to  A,  ^om 
whom  assignee  borrowed  purchase  price,  and  A's  check  turned  into  es- 
tate, transaction  was  voidable  by  creditors;  Northport  v.  Nortbi>ort 
Townsite  Co.,  27  Wash.  549,  68  Pac.  205,  holding  void  city  contract  for 
street  improvement  where  councilman,  manager  and  stockholder  of  lum- 
ber company  contracting  to  furnish  lumber  for  such  improvement  and 
agreeing  to  take  improvement  warrants  in  payment  thereof;  Wardell 
V.  Railroad  Co.,  103  U.  S.  658,  26  L.  Ed.  511,  holding  agreement  of  di- 
rectors of  railroad  to  form  auxiliary  company  to  contract  with  road  ille- 
gal ;  Memphis  etc.  R.  R.  Co.  v.  Woods,  88  Ala.  642^  16  Am.  8t  Rep.  92, 
7  L.  B.  A.  610,  7  South.  112,  restraining  directors  of  railroad  from  so 
voting  their  stock  as  to  injure  road  in  interest  of  another  of  which 
they  were  directors ;  Higgins  v.  Lansingh,  154  111.  365,  40  N.  E.  380,  set- 
ting aside  agreement  between  corporation  by  its  directors  and  individual 
directors,  when  injurious  to  corporation;  Appleton  v.  TumbuU,  84  Me. 
80,  24  Atl.  595,  holding  purchase  of  pledged  property  by  pledgee  void- 
able unless  ratified  or  permitted  by  pledgor;  Currie  v.  School  District, 
35  Minn.  165,  27  N.  W.  923,  holding  contract  between  school  trustees 
and  individual  trustee,  for  latter's  emplojmient,  voidable;  Pearson  v. 
Concord  R.  R.  Corp.,  62  N.  H.  543,  IS  Am.  St.  Rep.  596,  holding  action 
of  common  directors  of  two  railroads,  prejudicial  to  one,  may  be  en- 
joined by  stockholders  thereof;  Feamster  v.  Feamster,  35  W.  Va.  13, 
13  S.  E.  57,  holding  trustee  purchasing  trust  land  from  himself  and  re- 
selling at  profit  must  account  to  beneficiary  for  difference;  CuUen  v. 
Blimm,  37  Ohio  St.  238,  ai^endo. 

Distinguished  in  Leavenworth  v.  Chicago  etc.  R.  R.  Co.,  134  U.  S. 
708,  38  L.  Ed.  1078,  10  Sup.  Ct.  715,  holding  foreclosure  sale  valid  not- 
withstanding trust  relations  of  parties,  there  being  no  collusion  or  fraud ; 
Durlacher  v.  Frazer,  8  Wyo.  58,  55  Pac.  309,  holding  no  contract  existed 
between  corporation  and  individual  director. 
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Right  of  officers  of  corporations  to  comi)ensation  for  services  ren- 
dered.   Note,  136  Am.  St.  Bep.  910. 

Transactions  between  director  and  corporation.    Note,  17  Am.  St* 
Bep.  302. 

Validity  of  sale  or  transfer  by  agent  to  himself.    Note,  Ann.  Gas. 
1912A,  1172,  1176. 

Sale  of  client's  bonds  by  attorney,  to  himself,  at  public  auction,  for 
full  value,  and  with  client's  knowledge,  cannot  be  impeached  by  latter  after 
twelve  years'  acquiescence  therein. 

Approved  in  Maine  Northwestern  Dev.  Co.  v.  Northern  Commereial 
Co.,  213  Fed.  105,  holding  act  of  officer  of  corporation  inducing  another 
to  subscribe  for  stock  while  acting  in  his  own  interest  fraudulent ;  Elliott 
V.  Elliott,  3  Alaska,  373,  plaintiff  held  barred  by  laches,  after  four  years, 
from  enforcing  grub-stake  contract  against  innocent  purchaser;  Will- 
iams V.  Woodruff,  35  Colo.  65, 5  L.  R.  A.  (N.  S.)  986, 85  Pac.  102,  thirteen 
years'  delay  constitutes  laches  in  suit  against  trustee  who  had  pur- 
chased trust  property;  Smith  v.  Emery,  106  Me.  262,  76  Atl.  687,  hold- 
ing ten  years  too  long  delay, in  action  for  accounting;  Kavanaugh  v. 
Flavin,  35  Mont.  138,  88  Pac.  766,  holding  plaintiff's  right  barred  by 
laches  where  he  knew  of  defendant's  adverse  claim  in  the  mining  prop- 
erty twelve  years' before  bringing  suit;  Twin  Lick  Oil  Co.  v.  Marbury, 
91  U.  S.  592,  88  L.  Ed.  331,  holding  right  of  corporation  to  avoid  sale 
because  of  fiduciary  relation  of  buyer  must  be  exercised  within  reason- 
able time;  Hayward  v.  Eliot  Nat.  Bank,  96  U.  S.  618,  24  L.  £d.  858,  re- 
fusing to  set  aside  sale  of  stock  held  as  security  by  bank,  purchased  by 
director,  because  of  pledgor's  laches;  Indianapolis  Rolling  Mill  v.  St. 
Louis  etc.  B.  R.,  120  U.  S.  260,  80  L.  Ed.  641,  7  Sup.  Ct.  544,  holding 
execution  by  corporation  president  of  unauthorized  contract  deemed 
ratified  by  directors  delaying  disaffirmance  six  months;  Speidel  v.  Hen- 
rici,  120  U.  S.  387,  80  L.  Ed.  720,  7  Sup.  Ct.  612,  holding  bill  against 
trustees  for  accounting  not  maintainable  after  delay  of  fifty  years ;  Ham- 
mond V.  Hopkins,  143  U.  S.  250,  86  L.  Ed.  145,  12  Sup.  Ct.  427,  holding 
purchase  by  trustee  of  trust  property  for  his  own  benefit,  confirmed  by 
laches  of  interested  parties;  Hoyt  v.  Latham,  143  U.  S.  566,  36  L.  Ed. 
264,  12  Sup.  Ct.  572,  holding  trustee's  purchase  of  trust  property  ratified 
by  laches  of  cestui  que  trust;  Fraker  v.  Houck,  36  Fed.  407,  dismissing 
bill  to  set  aside  trust  sale  made. during  cestui  que  trust's  imprisonment 
for  delay  in  prosecution  after  release ;  Van  Vleet  v.  Sledge,  45  Fed.  748, 
refusing  reformation  of  contract  of  indorsement  after  nine  years'  delay ; 
Naddo  V.  Bardon,  47  Fed.  790,  dismissing  bill  for  reconveyance  of  prop- 
erty sold  by  attorney  to  himself,  there  being  no  concealment  and  twenty 
years'  delay;  St.  Paul  etc.  R.  R.  Co.  v.  Sage,  49  Fed.  324,  1  C.  C.  A. 
256,  holding  delay  of  fourteen  years  in  assertion  of  title  constituted 
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laches  ixreBpeetive  of  statute  of  limitations;  EmiHre  State  Nail  Co.  v. 
Faulkner^  55  Fed.  825,  holding  complainant  in  bill  for  infringement  of 
patent  estopped  by  laches;  Holladay  v.'  Land  &  River  Imp.  Co.,  57 
Fed.  792,  6  C.  C.  A.  560,  holding  settlement  of  partnership  affairs  by 
executor  binding  on  heirs  of  deceased  partner  after  delay  of  twenty-four 
years;  Kemp  v.  Nickerson,  66  Fed.  683,  dismissing  bill  for  distribution 
of  portion  of  estate  allied  to  be  intestate,  filed  twenty-three  years  after 
probate  of  will ;  Lant  v.  Manley,  71  Fed.  15,  dismissing  creditor's  bill  to 
set  aside  fraudulent  conveyances,  brought  twenty  years  thereafter;  Can- 
thorn  V.  Harkness,  60  Ga.  299,  holding  motion  to  set  aside  judgment, 
made  seven  years  after  rendition,  barred;  Barr  v.  Randall,  35  Kan.  132, 
10  Pac.  519,  holding  tax  deed  executed  by  officer  to  himself  not  voidable 
after  running  of  statute  of  limitations ;  Johnson  v.  Outlaw,  56  Miss.  549, 
a  very  similar  ease;  Bliss  v.  Prichard,  67  Mo.  189,  holding  purchase  by 
attorney  in  his  own  name  cannot  be  impeached  by  client  who  has  waited 
eight  years  after  discovery  of  purchase;  Loomis  v.  Rosenthal,  34  Or. 
600,  57  Pao.  60,  holding  heirs  barred  by  fifteen  years'  delay  in  suing  to 
recover  land  sold  by  administrator,  of  whose  appointment  they  had  not 
been  notified;  Bruner  v.  Finley,  187  Pa.  St.  406,  41  AtL  341,  holding 
action  for  reconveyance  of  property  bought  from  himself  by  trustee 
to  sell,  barred  by  fifteen  years'  delay;  Bolton  v.  Dickens,  4  Lea,  577, 
holding  action  for  aocoimt  between  deceased  partners  barred  by  eleven 
years'  delay  and  loss  of  papers;  Connolly  v.  Hammond,  51  Tex.  647, 
holding  long  acquiescence  in  indirect  sale  by  trustee  to  himself  amounts 
to  confirmation;  Riely  v.  Kinzel,  85  Va.  486,  7  S.  E.  910,  holding  action 
on  final  decree  delayed  for  twenty-eight  years  barred  by  laches ;  Rogers 
V.  Van  Nortwick,  87  Wis.  429,  58  N.  W.  762,  holding  question  of  laches 
dependent  upon  circumstances  of  each  ease,  three  years'  delay  barring 
action  herein;  Melms  v.  Pabst  Brewing  Co.,  93  Wis.  174,  57  Am.  St.  Rep. 
912,  66  N.  W.  524,  holding  action  to  set  aside  executor's  deed  barred  by 
twenty  years'  delay  with  means  of  knowledge. 

Distinguished  in  Lemoine  v.  Dunklin  Co.,  38  Fed.  569,  sustaining  bill 
praying  for  conveyance  by  trustee,  delay  having  affected  no  rights  of 
parties  or  strangers;  Gilmer  v.  Morris,  43  Fed.  460,  holding  five  years' 
delay  in  suing  to  redeem  pledged  property  not  laches  where  pledgee  still 
holds  property  after  breach  of  trust;  Richardson  v.  Green,  61  Fed.  432, 
9  C.  C.  A.  565,  holding  laches  not  imputable  in  suit  to  set  aside  will  as 
forged,  suit  having  been  begun  immediately  after  probate  thereof;  Cran-- 
mer  v.  McSwords,  24  W.  Va.  602,  holding  suit  not  barred  by  twenty 
years'  delay,  relations  of  parties  being  unchanged  and  evidence  being 
written. 

Right  of  attorney  to  purchase  from  adverse  party  subject  matter  of 
employment.    Note,  Ann.  Gas.  19150,  959. 
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One  appeaUng  to  equity  in  support  of  a  claim,  wbere  there  lias  been 
ladies  in  its  prosecution  or  long  acquiescence  in  assertion  of  adverse  rights, 
should  set  forth  specifically  in  his  hill  the  reasons  for  the  delay. 

Approved  in  Kansas  City  South.  Ry.  Co.  v.  Stevenson,  135  Fed.  657^ 
where  president » of  railroad,  on  resigning,  retains  property  donated  to 
aid  railroad,  claiming  it  as  his  own,  delay  of  nine  years  in  suing  to  en- 
force trust  is  laches;  New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  R. 
Co.,  97  Fed.  233,  holding  nine  years'  delay  without  averment  and  proof 
that  bondholders  could  have  known  of  offer  to  exchange  bonds  for  those 
of  consolidated  company >  constitutes  laches  barring  right  to  enforce  ex- 
change after  circumstances  of  parties  had  changed  so  as  to  render  it 
inequitable ;  Patterson  v.  Hewitt,  11  N.  M.  41,  55  L.  R.  A.  658,  66  Pac. 
564,  applying  rule  to  action  to  enforce  alleged  rights  under  agreement 
relating  to  mining  rights;  Grodden  v.  Kimmell,  99  U.  S.  212,  25  L.  Ed. 
435,  dismissing  bill  for  trust  accounting,  complainants  having  delayed 
fourteen  years;  WoUensak  v.  Reiher,  115  U.  S.  102,  29  L.  Ed.  352,  5 
Sup.  Ct.  1140,  holding  delay  of  two  years  in  applying  for  reissue  of 
patent  expanding  claims  thereof,  invalidates  reissue,  unless  accounted 
for;  Richards  v.  Mackall,  124  U.  S.  18',  31  L.  Ed.  399,  8  Sup.  Ct.  440, 
dismissing  bill  for  unexplained  delay  of  twelve  years  in  objecting  to 
sale ;  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed.  781,  dismissing  bill  to  annul 
conveyance  thirty  years  old,  impediments  to  earlier  prosecution  not  being 
specifically  set  out ;  Naddo  v.  Bardon,  51  Fed.  498,  2  C.  C.  A.  335,  hold- 
ing delay  of  seventeen  years  in  suing  to  recover  land  not  accounted  for 
by  allegation  of  ten  years'  absence,  and  discovery  of  fraud  ''only  re- 
cently"; Eiffert  v.  Craps,  58  Fed.  473,  7  C.  C.  A.  319,  where  complainant 
for  recovery  of  land  fraudulently  sold  forty  years  ago  filled  to  show 
diligence  in  discovering  fraud ;  Rhino  v.  Emery,  65  Fed.  836,  dismissing 
bill  to  set  aside  deed,  it  not  alleging  inquiry  as  to  alleged  fraudulent 
transactions ;  Jones  v.  Perkins,  76  Fed.  84,  holding  suit  to  enforce  prom- 
ise to  make  complainant  a  devisee  barred  by  unexplained  delay  until 
seven  years  after  decedent's  death ;  McGaughey  v.  Brown,  46  Ark.  36, 
refusing  to  set  aside  administrator's  sale  to  himself,  complaint  failing  to 
explain  delay  in  suing;  G-ibson  v.  Herriott,  55  Ark.  95,  29  Am.  St. 
R^.  23,  17  S.  W.  591,  holding  unexplained  delay  of  seven  years  in  suing 
to  set  aside  administrator's  sale  to  himself,  bars  suit;  Bell  v.  Hudson, 
73  Cal.  289,  2  Am.  St.  Rep.  794,  14  Pac.  793,  holding  knowledge  of  ac- 
counting and  want  of  impediment  to  suit  presumable  from  failure  to 
allege  contrary;  Kerfoot  v.  Billings,  160  111.  570,  43  N.  E.  807,  holding 
objection  to  unreasonable  delay,  unexplained  by  bill,  may  be  presented 
by  demurrer;  Perkins  v.  Lane,  82  Va.  63,  holding  action  barred  by  delay 
unexplained  in  bill,  witnesses  being  dead,  and  papers  lost. 

State  claims.    Notes,  2  Am.  St  Rep.  807;  23  Am.  St  Rep.  149. 

Specific  performance.    Note,  2  Am.  St.  Rep.  797. 
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Conversion  of  pledged  property  by  invalid  sale.    Note,  43  L.  B.  A. 
762. 

21  WaU.  186-196,  22  Lu  Ed.  504,  ADAMS  ▼.  ADAMS. 

Where  a  material  allegation  in  bill  is  denied  by  taun/er,  burden  is  im- 
posed on  plaintiiT  of  proving  same. 

Approved  in  People's  United  States  Bank  v.  Gilson,  161  Fed.  293,  88 
C.  C.  A.  332,  general  denial  sufficient  after  replication;  Hogge  v.  Shield, 
114  Va.  409,  76  S.  E.  937,  defense  to  laches  must  be  specially  pleaded; 
Cass  County  v.  Green,  66  Mo.  512,  holding  presumption  adverse  to  party 
failing  to  contradict  statements  of  his  bad  faith. 

Delivery  is  essential,  botb  in  law  and  equity,  to  Talidity  of  a  gift  of 
real  or  personal  estate. 

Approved  in  Buchanan  v.  Clark,  164  N.  C.  66,  80  S.  E.  428,  holding 
delivery  good  where  there  is  no  expressed  reservation  on  part  of  g^ntor. 

Disclaimer  of  trust  by  trustee  will  not  defeat  the  conveyance  as  a 
transfer  of  equitable  interest  to  third  person. 

Approved  in  Elliott  v.  City  of  Louisville,  123  Ky.  286,  90  S.  W.  991, 
covenant  to  reserve  certain  land  for  park  purposes  created  valid  trust, 
though  grantor  trustee. 

A  trust  cannot  fail  for  want  of  a  trustee  or  by  refusal  of  all  trustees 
to  accept  trust. 

Approved  in  H.  B.  Claflin  Co.  v.  Middlesex  Banking  Co.,  113  Fed. 
959,  holding  where  assignee  for  benefit  of  creditors  fails  to  qualify, 
equity  court  will  appoint  new  trustee  or  permit  beneficiaries  ^o  maintain 
suit  to  enforce  trust ;  Graham  v.  Suddeth,  97  Ark.  286,  133  S.  W.  1035, 
delivery  sufficient  though  deed  after  record  is  given  to  third  person 
and  subsequently  grantor  conveys  same  property  to  such  third  person; 
Storrs  V.  Sharp,  2  McAr.  (D.  C.)  553,  instruction  that  delivery  to  register 
without  knowledge  of  trustee  not  good  is  erroneous;  Talbot  v.  Talbot, 
32  R.  I.  94,  96,  Ann.  Oaa.  19120,  1221,  78  Atl.  544,  return  of  trust 
instrument  by  trustee  after  its  delivery  does  not  defeat  trust;  Ewing 
V.  Walker,  60  Ark.  506,  31  S.  W.  46,  holding  interposition  of  chancellor 
properly  invoked,  to  appoint  receiver  where  assignee  in  assignment  for 
creditor  declines  to  act. 

Creation  of  trust  is  complete  where  deed  is  signed  and  recorded,  and 
settler  contemplates  no  further  act  to  give  it  completion. 

Approved  in  Allen- West  Commission  Co.  v.  Grumbles,  129  Fed.  294, 
63  C.  C.  A.  401,  where  owner  of  shares  in  corporation  delivered  assign- 
ment of  its  business  to  wife,  but  retained  certificates  and  receives  divi- 
dends and  later  indorsed  certificates,  assignment  was  incomplete  gift; 
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Flanigan  v.  Waters,  57  Kan.  23,  45  Pac.  58,  balding  trust  complete  where 
one  purchased  land  with  purpose  of  giving  same  to  another;  Robbins  v. 
Rascoe,  120  N.  C.  83,  58  Am.  St.  Rep.  776,  38  L.  R.  A.  289,  26  S.  E.  808, 
holding  delivery  to  third  party  for  grantee,  without  reservation,  is  com- 
plete as  to  grantee,  although  without  latter's  knowledge. 

Voluntary  trusts  arising  from  declaration  of  trustor.    Note,  84  Am. 
St.  Rep.  197,  218,  214. 

Where  settler  appoints  tnistee  and  records  trust  deed,  deUverj  Is 
complete,  altbongb  he  retains  possession  of  deed. 

Approved  in  Linton  v.  Brown,  20  Fed.  467,  holding  formal  sealing 
and  deliveiy  sufficient  to  make  trust  deed  oi)erative  without  actual  de- 
livery; Frank  v.  Heiner,  117  N.  C.  82,  23  S.  E.  42,  holding  registration 
of  deed  constitutes  delivery  in  absence  of  evidence  to  rebut  presumption. 

Distinguished  in  Loring  v.  Hildreth,  170  Mass.  331,  64  Am.  St.  Rep. 
804,  40  L.  R.  A.  180,  49  N.  E.  653,  holding  execution  and  recording  of 
undelivered  trust  deed  not  a  sufficient  declaration  of  trust  where  deed 
shows  no  intention  to  create  trust,  except  in  manner  therein  provided. 

Delivery  of  deed  to  third  person,  or  record  or  deliveiy  for  record, 
by  grantor.    Note,  54  L.  R.  A.  884,  897. 

Deed  by  husband  and  wife  of  former's  property  to  tnistee  In  trust  for 
wife's  separate  use,  recorded  by  husband,  but  retained  In  his  possession, 
creates  valid  trust  In  wife's  favor,  although  trustee  was  Ignorant  of  deed. 
Approved  in  Loring  v.  Whitney,  167  Mass.  552,  553,  46  N.  E.  58,  hold- 
ing recorded  trust  deed  in  wife's  favor,  although  trustee  releases  to 
grantor,  beneficiaries  joining,  constitutes  encumbrance  on  title. 

Sufficiency  of  declaration  to  establish  voluntary  trust  where  settler 
retains  title.    Note,  12  L.  R.  A.  (N.  S.)  547. 

Miscellaneous.    Cited  in  Partee  v.  Thomas,  11  Fed.  773,  generally. 

21  Wall.  196-205,  22  L.  Ed.  612,  GARRISON  T.  OITY  OF  NEW  YORK. 

Judgment  founded  upon  transaction  lacking  assent  of  parties  Is  not  a 
contract  within  constitutional  prohibition  of  laws  Impairing  contract  ohliga- 
tlons. 

Approved  in  Brun  v.  Mann,  151  Fed.  155,  12  L.  R.  A.  (N.  S.)  154, 
80  C.  C.  A.  513,  homestead  lands  not  exempt  from  tort  liability;  Evans- 
Snider-Buel  Co.  v.  McFadden,  105  Fed.  297,  58  L.  R.  A.  900,  44  C.  C.  A. 
494,  upholding  29  Stat.  510,  c.  136,  validating  Indian  Territory  mort- 
gages as  applied  to  mortgage  of  land  which  had  been  attached  prior 
to  passage  of  act;  Willeox  v.  Edwards,  162  Cal.  466,  Ann.  Oas.  19180, 
1892,  123  Pac.  281,  denying  right  to  recover  payment  for  unlawful  sales 
of  stock  under  amendment,  Constitution,  art.  IV,  §  26 ;  De  Ferranti 
V.  Lyndmark,  30  App.  D.  C.  426,  law  respecting  patents  may  be  changed 
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pending  application  and  btfore  patent  is  granted;  Ferry  ▼.  Campbell, 
110  Iowa,  300,  81  N.  W.  608,  holding  judgment  restraining  collection  of 
inheritance  tax  on  gronnd  of  invalidity  of  tax  law  is  not  contract,  and 
may  be  reversed  where  pending  appeal  retroactive  law  curing  defects 
in  prior  law  was  passed;  Simmons  v.  Mullen,  33  Okl.  188,  122  Pac.  519, 
exemption  of  Indian  lands  for  debts  does  not  exempt  them  from  torts 
contracted  prior  to  allotment;  Love  v.  Cavett,  26  Okl.  184,  109  Pac. 
555,  under  replevin  bond  no  implied  contract  arises  to  return  the  prop- 
erty  or  its  value;  Ohlwine  v.  Bushnell,  32  S.  D.  432,  143  N.  W.  364, 
tax  laws  providing  for  assessment  and  notice  of  sale  do  not  violate 
"due  process'  clause;  Gaffney  v.  Jones,  39  Wash.  589,  81  Pac.  1059,  hold- 
ing valid  Laws  of  1897,  p.  52,  c.  39,  providing  that  after  expiration  of 
six  years  after  rendition  judgment  shall  cease  to  be  lien,  as  applied  to 
judgment  in  tort  rendered  prior  to  act;  Milwaukee  Electric  Ry.  etc. 
Go.  V.  Railroad  Commission,  153  Wis.  618,  Ann.  Gas.  1915A,  911,  L.  B.  A. 
1915F,  744, 142  N.  W.  499,  ordinance  fixing  street  railroad  fares  may  be 
changed  by  railroad  commission;  Louisiana  v.  Mayor  of  New  Orleans, 
109  U.  S.  288,  27  L.  Ed.  937,  3  Sup.  Ct.  213,  holding  denial  to  city  of 
right  to  levy  sufficient  taxes  to  pay  judgment  for  damages  from  mob 
not  impairment  of  contract  obligation;  Freeland  v.  Williams,  131  U.  S. 
414,  33  L.  Ed.  197,  9  Sup.  Ct.  766,  holding  West  Virginia  constitutional 
provision  that  property  should  not  be  taken  on  execution  of  judgments 
for  acts  of  warfare  does  not  impair  contract  obligations  when  applied 
to  judgment  founded  on  tort  committed  as  act  of  warfare;  Morley  v. 
Lake  Shore  Ry.  Co.,  146  U.  S.  170,  86  L.  Ed.  929, 13  Sup.  Ct.  57,  holding 
legislative  alteration  of  rate  of  interest  payable  on  judgments  previously 
obtained,  no  impairment  of  contract  obligations;  McAfee  v.  Covington, 
71  Ga.  273,  51  Am.  Bep.  264,  holding  judgment  on  tort  not  a  contract 
within  Constitution;  State  v.  Mayor  of  New  Orleans,  32  La.  Ann.  717, 
holding  denial  of  city's  right  to  levy  tax  to  pay  judgment  founded  on 
tort  not  impairment  of  contract  obligation;  Mexican  National  Ry.  Co. 
V.  Mussette,  86  Tex.  715,  24  L.  R.  A.  644,  26  S.  W.  1077,  holding  obliga- 
tions protected  from  impairment  are  those  arising  from  agreement  of 
parties,  not  from  imposed  duties;  Peerce  v.  fotzmiller,  19  W.  Va.  574, 
holding  constitutional  prohibition  of  execution  on  property  by  reason 
of  judgments,  based  on  acts  of  warfare  in  Civil  War,  constitutional, 
such  judgments  not  being  contracts;  Denver  &  N.  0.  R.  R.  Co.  v.  Lam- 
bom,  8  Colo.  386,  8  Pac.  586,  acceptance  of  statutory  privilege  of  pos- 
session pending  condemnation  proceedings  constitutes  no  contract;  dis- 
senting opinion  in  Bettman  v.  Crowley,  19  Wash.  220,  40  L.  B.  A.  821, 
53  Pac.  58,  majority  holding  invalid  an  act  providing  for  duration  of 
judgment  liens  valid  as  applied  to  existing  judgment  not  based  on 
contract. 

Whether  a  judgment  is  a  contract.    Note,  17  L.  B.  A.  613,  614. 
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In  emliMiit  domain  proceedlngB  to  condemn  private  prc^erty  for  pablic 
street,  there  is  no  contractual  relation  between  city  and  property  owner. 

Approved  in  Whitford  v.  Engel,  42  App.  D.  C.  458,  District  of  Colum- 
bia V.  Hess,  35  App^  D.  C.  40,  28  L.  B.  A.  (N.  S.)  91,  and  District  of 
Columbia  v.  Washin^n  Steel  etc.  Co.,  43  App.  D.  C.  347,  348,  all 
holding  condemnation  proceedings  may  be  discontinued  at  any  time 
by  condemning  party  before  right  of  property  owner  is  complete ;  Tuttle 
V.  Moore,  3  Ind.  Ter.  726,  64  S.  W.  590,  upholding  right  of  government 
to  condemn  Indian  lands  for  sale  as  lots. 

Proceedings  to  ascertain  benefits  or  losses  to  owner  of  property  taken 
for  street,  and  to  estimate  compensation,  are  in  nature  of  Inquest  and  under 
State  control,  exclusively. 

Approved  in  District. of  Columbia  v.  Prospect  Hill  Cemetery,  5  App. 
D.  C.  511,  5l2,  513,  motion  to  vacate  an  order  of  Supreme  Court  con- 
firming report  of  commissioners  in  condemnation  proceedings  is  not 
appealable;  Kennebec  Water  Dist.  v.  Waterville,  96  Me.  249,  251,  52 
Atl.  780,  781,  upholding  provision  of  Laws  of  1899,  c.  200,  incorporating 
Kennebec  water  district,  providing  for  determination  of  amount  of  com- 
pensation for  property  taken  by  three  appraisers  instead  of  by  jury; 
New  Orleans  etc.  R.  R.  Co.  v.  Drake,  60  Miss.  626,  holding  provision 
for  determination  of  amount  due  owners  as  compensation,  by  appraisers 
appointed  by  court,  constitutional;  People  v.  Adirondack  Ry.  Co.,  160 
N.  Y.  238,  64  N.  E.  692,  holding  statute  (Laws  1897,  c.  220)  providing 
for  condemnation  of  land  for  park,  not  authorization  of  seizure  without 
due  process. 

It  is  State's  duty,  In  condemnation  for  public  use,  to  see  that  estimates 
for  compensation  are  Just,  not  only  to  property  owner,  but  to  public. 

Approved  in  United  States  v.  Cooper,  9  Mackey  (D.  C),  128,  act  of 
Congress  not  unconstitutional  in  condemnation  because  it  gives  President 
right  to  review  value  fixed  by  eommissioners ;  Matter  of  Public  Service 
Comm.,  217  N.  Y.  68,  111  N.  E.  660,  in  condemnation  proceedings  for 
railroad,  party  whose  land  is  condemned  has  right  to  object  to  taking 
of  his  lands  and  appointment  of  appraisers  to  estimate  value  though 
not  expressly  given  by  statute;  Searl  v.  School  District,  133  U.  S.  562, 
88  L.  Bd.  746,  10  Sup.  Ct.  377,  holding  compensation  on  acquisition  of 
proi)erty  for  public  use  must  be  just  to  public  and  to  owner. 

State  has  power  to  vacate  proceedings  to  estimate  benefit  or  loss  to 
property  owner  on  condemnation  for  street,  for  Irregularity  or  fraud,  or  to 
make  finding  on  Inquest  subject  to  approval  of  court,  or  to  deny  appeal 
ftom  decision  of  court  thereon,  provided  parties  be  secured  a  fair  hearing. 
Approved  in  United  States  v.  Dickson,  127  Fed.  775,  holding  proceed- 
ings by  government  to  condemn  land  for  public  purpose  may  be  dis- 
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missed  at  any  time  before  actual  acceptance  of  property  and  payment 
therefor. 

Until  property  condemned  for  street  is  actually  taken,  and  compensa- 
tion made.  State's  power  over  matter  is  not  ended,  and  title  does  not  pass. 
Approved  in  Bauman  v.  Ross,  167  U.  S.  599,  42  L.  Ed.  291,  17  Sup. 
Ct.  985,  holding  title  to  land  appropriated  for  highway  under  act  March 
2,  1893,  did  not  pass  payment  of  damages^  Chicago  v.  Barbian,  80  111. 
488,  holding  binding  judgment  conferring  present  right  to  take  property 
cannot  be  given  until  payment  of  compensation ;  Brokaw  v.  Terre  Haute, 
97  Ind.  454,  holding  condemnation  proceedings  may  be  abandoned, 
although  city  has  taken  possession;  Manion  v.  Louisville  etc.  R.  R.  Co., 
90  Ky.  496,  14  S.  W.  533,  holding  corporation  may  abandon  purpose  of 
taking  condemned  property  prior  to  payment  of  damages  to  owner. 

No  sncb  vested  rights  in  a  Judgment  exists  in  party  in  whose  favor 
it  is  rendered  as  to  preclude  its  re-examination  and  vacation,  even  though 
appeal  ftom  it  be  not  allowed. 

Approved  in  Johannessen  v.  United  States,  225  U.  S.  241,  56  L.  Ed. 
1071,  32  Sup.  Ct.  613,  and  United  States  v.  Spohrer,  175  Fed.  446,  both 
holding  certificate  of  naturalization  may  be  annulled  for  fraud ;  Wallace 
V.  Adams,  204  U.  S.  422,  51  L.  Ed.  651,  27  Sup.  Ct.  363,  upholding  act 
of  July  1,  1902,  creating  Indian  citizenship  court  and  giving  it  x>ower 
to  annul  certain  judgments  of  courts  of  Indian  Territory  determining 
citizenship;  Wallace  v.  Adams,  143  Fed.  726,  74  C.  C.  A.  540,  upholding 
32  Stat.  641,  creating  citizenship  court  empowered  to  re^^ew  final  judg- 
ments of  Federal  courts  under  29  Stat.  339,  which  had  been  affirmed 
by  Supreme  Court ;  Freeland  v.  Williams,  131  U.  S.  414,  83  L.  Ed,  197, 
9  Sup.  Ct.  766^  holding  judgment  on  tort  not  vested  right  precluding 
re-examination. 

Kew  York  act  of  1871,  relating  to  widening  of  Broadway,  and  authoriz- 
ing vacation  by  Supreme  Oourt  of  imc^pealable  order  of  1870,  confirming 
estimate  of  commissioners  as  to  compensation  of  property  owners,  provid- 
ing estimate  contain  error  or  irregularity,  does  not  impair  contractual 
obligation. 

Approved  in  Evans-Snider-Buel  Co.  v.  McFadden,  105  Fed.  301,  58 
L.  R.  A.  900,  44  C.  C.  A.  494,  upholding  29  Stat.  510,  c.  136,  validating 
Indian  Territory  mortgages  as  applied  to  mortgage  of  land  which  had 
been  attached  prior  to  passasre  of  act;  Essex  Public  Road  Board  v. 
Skinkle,  140  U.  S.  340,  85  L.  Ed.  448,  11  Sup.  Ct.  792,  holding  assess- 
ment not  a  contract,  even  as  to  third  parties;  Stephens  v.  Cherokee 
Nation,  174  U.  S.  478,  48  L.  Ed.  1053,  19  Sup.  Ct.  734,  holding  grant 
of  new  remedy  by  way  of  review,  not  ill^al  interference  of  legisla- 
ture in  judicial  proceedings;  Attorney  General  v.  Jochim^  99  Mich.  373, 
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41  Am.  St  Bep.  619,  23  L.  B.  A.  705,  58  N.  W.  615,  holding  State 
constitutional  provision  empowering  Governor  to  summarily  remove 
State  officers  for  malfeasance  not  in  conflict  with  constitutional  pro« 
hibifibn  of  deprivation  of  property  without  due  process  of  law. 

Statute  impairing  obligation  of  contract.    Note,  79  Am.  Dec.  495. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  court. 
Note,  40  L.  B.  A.  (N.  S.)  486. 

Whether  condemnation  secures  title  ''through  or  under''  former 
owner.    Note,  9  L.  B.  A.  (N.  8.)  1093. 

21  Waa  20&-230,  22  L.  Ed.  677,  IJTTLEFIELD  T.  !PEEBT. 

Grant  of  patent,  reserylng  right  to  use  certain  applications  thereof, 
grantor  to  sue  infringers  in  his  own  name,  and  defend  all  suits  for  infringe- 
ment against,  grantee,  with  agreement  for  forfeiture  for  nonpayment  of 
royalty,  is  an  assignment,  permitting  assignee  to  sue  in  Circuit  Court. 

Approved  in  Union  Trust  Co.  v.  Walker  Electric  Co.,  122  Fed.  815, 
holding  where  assignor  of  patent  has  expressly  authorized  assignee  to 
sue  for  infringement,  he  is  not  necessary  party  to  suit  by  assignee; 
Perry  v.  Ldttlefield,  17  Blatchf.  273,  Fed.  Cas.  11,008,  a  suit  between 
same  parties  and  on  like  facts. 

Fact  that  construction  of  contract  hetween  patentee  and  assignee  is 
involved  will  not  oust  Jurisdiction  of  Circuit  Court  in  suit  for  infringement. 

Approved  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  17,  Ann.  Cas.  1913D» 
880,  56  L.  Ed.  652,  32  Sup.  Ct.  364,  construing  contract  imposing  re« 
striction  on  use  of  patent;  Harrington  v.  Atlantic  etc.  Telegraph  Co., 
143  Fed.  330,  336,  upholding  jurisdiction  over  suit  for  infringement, 
though  reconveyance  of  patents  transferred  under  trust  agreement  also 
sought;  Victor  Talking  Machine  Co.  v.  The  Fair,  123  Fed.  425,  61 
C.  C.  A.  58,  upholding  Circuit  Court's  jurisdiction  over  suit  for  injunc- 
tion and  accounting  for  infringement  of  patent  by  sale  of  patented 
article  without  license,  though  suit  may  involve  construction  of  license 
under  which  defendant  claims  right;  Manning  v.  Gallant-Henning  etc. 
Drum  Mfg.  Co.,  141  Wis.  203,  18  Ann.  Csui.  976,  124  N.  W.  293,  where 
same  act  constituting  infringement  also  constitutes  breach  of  contract, 
complainant  may  waive  infringement  and  sue  for  breach;  dissenting 
opinion  in  People  v.  Metropolitan  Sur.  Co.,  211  N.  Y.  123,  105  N.  E. 
104,  majority  holding  terms  of  statute  incorporated  in  bonds  given 
thereunder;  Lilienthal  v.  Washburn,  4  Woods,  68,  8  Fed.  709,  holding 
Circuit  Court  not  ousted  of  jurisdiction  because  defendant  claimed  right 
under  contract  to  manufacture;  Celluloid  Mfg.  Co.  v.  Goodyear  Dental 
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Vnleamith  Co.,  13  Blatchf.  388,  Fed.  Cas.  2643,  as  to  juriadiotion  of 
Circuit   Court. 

Distinguished  in  Hartell  ▼.  Tilghman,  99  U.  S.  661,  21  L.  Ed.  S69, 
denying  Federal  jurisdiction  where  construction  of  contract  only,  not 
of  patent,  was  involved,  parties  being  citizens  of  same  State;  Williams 
V.  Star  Sand  Co.,  36  Fed.  371,  where  controversy  over  contract  between 
patentee  and  assignee  did  not  involve  construction  of  patent. 

Mere  licensee  of  patentee  cannot  sue  stranger  for  inftlngement  in  his 
own  name. 

Approved  in  Wayman  v.  Louis  lipp  Co.,  222  Fed.  681,  assignee  may 
sue  alone  despite  agreement  to  recovery;  Sirocco  'Engineering  Co.  v. 
B.  F.  Sturtevant  Co.,  208  Fed.  163,  and  Sirocco  Engineering  Co.  t. 
Monarch  Ventilator  Co.,  184  Fed.  86,  both  construing  transfer  as  as- 
signment with  reservation,  though  called  license;  De  Forest  v.  Collins 
Wireless  Telephone  Co.,  174  Fed.  824,  licensee  cannot  restrain  infringers 
under  authority  to  sue  for  damages  for  infringement;  Bowers  v. 
Atlantic,  Gulf  &  Pacific  Co.,  162  Fed.  898,  900,  901,  licensee  not  neces- 
sary party  to  suit  for  infringement;  Excelsior  etc.  Pipe  Co.  v.  Seattle, 
117  Fed.  144,  66  C.  C.  A.  166,  holding  license  to  make  and  sell  patented 
article  in  certain  territory  gives  licensee  no  right  to  sue  for  infringe- 
ment one  who  uses  articles  manufactured  outside  of  territory;  New 
York  Continental  etc.  Co.  v.  City  of  Sullivan,  111  Fed.  181,  holding 
where  owner  of  patent  has  granted  exclusive  license  to  make  and  sell 
but  not  to  use  patented  article,  licensor  only  can  sue  for  infringement 
by  using  article,  though  action  may  be  brought  for  joint  use  of  licensee 
where  he  is  entitled  to  shares  in  damages;  Excelsior  Wooden-Pipe  Co. 
V.  Allen,  104  Fed.  664,  44  C.  C.  A.  30,  holding  licensee  of  exclusive 
right  to  sell  patented  article  may  be  joined  as  party  plaintiff  in  suit 
by  licensee  against  infringers,  even  against  his  will;  National  Hollow 
Brake  Beam  Co.  v.  Bakewell,  224  Mo.  226,  123  S.  W.  666,  patentee 
holding  mere  naked  legal  title  cannot  sue  in  own  name  for  infringe- 
ment; Paper-Bag  Cases,  106  U.  S.  771,  26  L.  Ed.  961,  holding  rights 
of  licensees  of  patent  on  infringement  thereof  must  be  enforced  In 
name  of  patentee;  Birdsell  v.  Shaliol,  112  U.  S.  486,  28  L.  ^d.  769, 
6  Sup.  Ct.  246,  holding  action  at  law  for  benefit  of  licensee  must  be 
brought  in  name  of  patentee  alone — in  equity  may  be  brought  by  pat- 
entee and  licensee  together;  Waterman  v.  Mackenzie,  138  U.  S.  266, 
34  L.  Ed.  926,  11  Sup.  Ct.  336,  holding  rights  of  licensee  on  infringe- 
ment must  be  enforced  through  patentee;  Nelson  v.  McMann,  16  Blatchf. 
148,  Fed.  Cas.  10,109,  holding  mere  licensee  cannot  sue  in  equity  for 
infringement  without  joining  patentee  as  plaintiff;  Hammond  v.  Hunt, 
11  Fed..  Cas.  393,  holding  both  licensee  and  patentee  necessary  parties 
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in  suit  for  infringement;  Gamewell  Fire- Alarm  Tel.  Co.  v.  Brooklyn, 
14  Fed/  256;  sustaining  demurrer  for  nonjoinder  of  patentee  in  action 
by  licensee  for  infringement;  Bray  v.  Denning^  56  Fed.  1019,  holding 
suit  for  infringement  must  be  brought  in  name  of  owner  of  patent. 

Distinguished  in  Blair  v.  Lippincott  Glass  Co.,  52  Fed.  227,  holding 
joint  action  for  infringement. not  maintainable  by  patentee  and  licensee 
whose  license  conveys  no  exclusive  monopoly. 

Where  patentee  is  himself  infringer,  licensee  may  sue  in  his  own  name. 
Approved  in  Smith  v.  Ridgely,  103  Fed.  876,  43  C.  C.  A.  365,  follow- 
ing rule;  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S. 
292,  295,  46  L.  Ed.  916»  22  Sup.  Ct.  685,  686,  upholding  Circuit  Court's 
jurisdiction  over  suit  by  licensee  against  patentee  and  third  person  for 
infringement  of  patent,  though  answer  all^s  revocation  of  license; 
Wooster  v.  Crane  &  Co.,  147  Fed.  516,  77  C.  C.  A.  211,  owner  of  equita- 
ble title  to  copyright  may  sue  in  own  name  for  infringement  when 
holder  of  legal  title  is  one  of  infringers;  Stanley  Rule  Co.  v.  Bailey, 
14  Blatchf.  512,  Fed.  Cas.  13,287,  sustaining  bill  for  infringement,  by 
licensee  against  patentee  in  former's  name;  Rapp  v.  Kelling,  41  Fed. 
792,  holding  licensee  may  maintain  action  in  his  own  name  against 
patentee  for  infringement;  Adriance  v.  McCormick  Harvesting  Co.,  55 
Fed.  290,  sustaining  right  of  action  by  licensee,  one  of  several  defend- 
ants being  patentee;  Waterman  v.  Shipman,  55  Fed.  986,  5  C.  C.  A. 
371,  holding  licensee,  with  exclusive  right  to  manufacture,  may  main- 
tain equitable  action  against  patentee  for  infringement;  Mayer  v. 
Hardy,  127  N.  Y.  131,  27  N.  E.  838,  holding  licensee  may,  in  his  own 
name,  sue  assignee  of  patentee  for  infringement. 

Equity,  regarding  substance  rather  than  form,  wiU  grant  appropriate 
relief  whtoe  it  has  Jurisdiction  of  parties,  whether  they  come  as  plaintiff  or 
defendant. 

Approved  in  Harrington  ▼.  Atlantic  &  Pac.  Telegraph  Co.,  I85  Fed. 
498,  107  C.  C.  A.  575,  denying  right  to  sue  for  infringement  prior  to 
setting  aside  alleged  fraudulent  assignments ;  Prest-0-Lite  Co.  v.  Avery 
Portable  Lighting  Co.,  164  Fed.  63,  64,  suit  for  infringement  may  be 
maintained  by  equitable  owner  against  patentee;  Brush-Swan  Electric 
Co.  V.  Thompson-Houston  Co.,  48  Fed.  226,  holding  equity  will  place 
parties  in  their  real  positions  in  controversy;  Brush  Elect.  Co.  v.  Elect, 
Imp.  Co.,  49  Fed.  74,  exclusive  licensee  of  patent  may  sue  infringer  in 
his  own  name,  though  patentee  unwilling. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  R  R.  0.  856. 
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Recorded  atfigilment  of  perfected  iiiTentioii  prior  to  IsBoaiice  of  patent 
carries  with  it  patent  when  iBSiied. 

Approved  in  Brash  Electric  Co.  ▼.  Califomia  Electric  Co.,  52  Fed. 
963,  3  C.  0.  A.  368,  holding  assignment  of  patent  prior  to  its  issuance 
passes  title  to  patent  when  issued. 

Beissoes  are  not  patents  for  new  inrentions,  hut  amendments  of  old 
patents. 

Approved  in  Coffield  v.  Fletcher  Mfg.  Co.,  167  Fed.  325,  326,  93 
C.  C.  A.  25,  where  patentee  pending  infringement  suit,  applies  for 
reissue  to  correct  original  patent,  he  cannot  further  maintain  infringe- 
ment suit. 

Assignment  of  imperfect  invention,  with  all  improvements  ^liiich  in- 
ventor may  make,  is  equivalent  in  equity  to  assignment  of  perfected  result. 

Approved  in  A.  B.  Dick  Co.  v.  Fuller,  198  Fed.  405,  upholding  cove- 
nant of  assignor  to  disclose  to  assignee  all  future  inventions  relating  to 
matter;  Thompson  v.  Automatic  Fire  Protection  Co.,  197  Fed.  755, 
assignment  of  application  cannot  cut  ofE  equitable  claim  to  patent  good 
against  assignor;  Milwaukee  Carving  Co.  v.  Brunswick-Balke-CoUender 
Co.,  126  Fed.  182,  61  C.  C.  A«  175,  holding  instrument  granting  exclusive 
right  to  manufacture,  use,  sell  or  lease  machine  for  which  patent  applied 
for,  and  containing  agreement  to  also  assign  like  right  in  any  other 
machine  for  similar  purpose  for  which  grantee  may  procure  patent,  does 
not  support  suit  by  grantee  for  infringement;  Stitzer  v.  Withers,  122 
Ky.  194,  91  S.  W.  280,  and  McAulay  v.  Chaplin-Fulton  Mfg.  Co.,  217 
Pa.  483,  66  Atl.  753,  both  holding  no  interest  passes  to  assignee  if  new 
invention  not  an  improvement;  Golden- Anderson  Valve  Specialty  Co. 
V.  Monessen  Foundry  &  Mach.  Co.,  117  Fed.  725,  and  Steinhauser  v. 
Order  of  St  Benedict,  194  Fed,  298,  114  C.  C.  A.  249,  both  arguendo; 
Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed.  700,  holding  assignment  of  patent, 
together  with  improvements  which  might  be  thereafter  made,  valid; 
Regan  Vapor-Engine  Co.  v.  Pacific  Gas-Engine  Co.,  47  Fed.  513,  holding 
such  assignment  conveys  patentee's  right  in  his  future  improvements; 
W^stinghouse  Air-Brake  Co.  v.  Chicago  Brake  Co.,  85  Fed.  791,  792, 
793,  796,  holding  contract  assigning  patent  and  all  future  improvements 
thereon  made  by  patentee,  not  against  public  policy;  McFarland  v. 
Stanton  Mfg.  Co.,  53  N,  J.  Eq.  651,  51  Am.  St.  Bep.  649,  33  Atl.  963, 
holding  assignment  of  patent  and  future  improvements  thefeon  valid 
in  equity;  Kane  v.  Lodor,  56  N.  J.  Eq.  274,  38  Atl.  969,  holding  in  sales 
of  personalty,  after-acquired  title  of  vendor  passes  to  grantee  without 
express  covenant  of  warranty. 

Modified  in  Independent  Electric  Co.  v.  Jeffrey  Mfg.  Co.,  76  Fed.  984, 
holding  only  improvements  on  particular  machine  patented  pass  by 
assignment  of  patent  and  future  improvements. 
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Digtingaished  in  Bobbs-Merrill  Co.  ▼.  Straus,  147  Fed.  26,  15  L.  R.  A. 
<N.  S.)  766,  77  C.  C.  A.  607,  where  eopyrighted  copies  sold  in  which 
notice  printed  that  retail  price  was  one  dollar,  and  that  no  one  author- 
ized to  sell  for  less,  resale  at  less  price  not  enjoined;  National  Cash 
Register  Co.  v.  New  Columbus  Watch  Co.,  129  Fed.  116,  63  C.  C.  A. 
616,  registration  of  instrument  which  does  not  convey  present  interest 
in  patent  for  which  application  is  pending  is  not  notice  to  assignee  of 
patent  subsequently  applied  for ;  Regan  Vapor-Engine  Co.  v.  Pacific  Gais- 
Engine  Co.,  49  Fed.  70,  1  C.  C.  A.  169,  assignment  of  future  inventions 
in  general  merely  gives  assignee  right  to  compel  assignment,  subject  to 
prior  assignments  to  innocent  purchasers. 

Validity  of  contract  on  sale  of  patent  to  assign  future  inventions. 
Note,  8  L.  R.  A.  (N.  S.)  1094. 

Where  obligation  ezists  to  convey  patent  at  once,  equity  wUl  often- 
times  proceed  as  if  conveyaace  had  actually  heen  made. 

Approved  in  Blackmer  v.  Stone,  51  Ark.  491,  11  S.  W.  693,  holding 
equity  has  power  to  enforce  specific  performance  of  oral  agreement  to* 
assign  interest  in  future  patent  in  consideration  of  expense  borne  in 
procuring  same ;  Blakeney  v.  Goode,  30  Ohio  St.  360,  holding  oral  assign- 
ment of  interest  in  patent  enforceable  in  equity;  Harrison  v.  Morton, 
83  Md.  479,  35  Atl.  102,  holding  assignment  of  right  to  obtain  patent, 
unaccompanied  by  request  to  commissioner  to  issue  in  assignee's  name, 
conveys  only  equitable  title. 

There  can  be  no  forfeiture  under  contract  assigning  patent  and  provid- 
ing for  forfeiture  for  failure  to  make  and  sell  until  after  reasonable  notice 
of  default. 

Approved  in  Barclay  t.  Charles  Roome  Parmele  Co.,  70  N.  J.  Eq. 
230,  61  Atl.  721,  mere  failure  to  pay  royalties  does  not  give  right  to  for- 
feiture ;  Stanley  Rule  Co.  v.  Bailey,  14  Blatchf .  512,  Fed.  Cas.  13,287, 
holding  until  forfeiture  for  breach  of  conditions  subsequent  be  enforced, 
right  theretofore  vesting  remains  in  licensee;  Piatt  v.  Fire>Extinguisher 
Co.,  59  Fed.  901,  8  C.  C.  A.  357,  holding  patent  assignment,  on  condition 
that  assignee  shall  not  reassign,  vests  in  assignee,  until  condition  broken, 
right  to  sue  infringers. 

Where  patentee,  having  assigned  patent  himself,  infringes  same,  equity 
regards  him  as  a  trustee  who  has  violated  trust,  charging  him  for  all  profits 
made  on  original  patent  and  on  reissues  obtained  pendente  lite. 

Approved  in  Lattimore  v.  Hardsocg  Mfg.  Co.,  121  Fed-  988,  68  C.  C.  A. 
287,  holding  on  infringement  of  miner's  lampholders,  where  defendant 
sold  miners'  caps  to  which  it  attached  holders,  profits  in  holders  only 
are  recoverable ;  Brush  Electric  Co.  v.  California  Electric  Co.,  52.  Fed. 
960,  3  C.  C.  A.  368,  holding  patentee  retains  legal  title  in  trust  for 
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licensee,  and  may  be  joined  as  plaintiff  against  his  will  by  latter  in 
infringement  suit. 

Proper  measure  of  damages  for  nnanthorized  use  of  inrention  by  as- 
signor of  patent  is  excess  of  profits  derived  from  use  of  patented  article^ 
over  amount  defendant  would  have  received  from  use  of  other  article  open 
to  public. 

Approved  in  American  St.  Flushing  Mach.  Co.  v.  St.  Louis  St.  Flush- 
ing Mach.  Co.,  180  Fed.  761,  and  Brown  v.  Lanyon  Zinc.  Co.,  179  Fed. 
312,  102  C.  C.  A.  497,  both  holding  profits  for  infringement  of  improve- 
ment limited  to  those  that  accrued  from  improvement;  Root  v.  Liake 
Shore  etc.  Ry.  Co.,  105  U.  S.  199,  26  L.  Ed.  979,  holding  action  for 
account  of  profits  made  by  infringer,  brought  after  expiration  of  patent, 
should  be  in  law;  Dobson  v.  Hartford  Carpet  Co.,  114  U.  S.  445,  29 
L.  lid.  179,  5  Sup.  Ct.  948,  only  nominal  damages  awardable  where  no 
profits  are  found  to  have  been  made  by  defendant ;  Tilghman  v.  Proctor, 
125  U.  S.  144,  SI  L.  Ed.  666,  8  Sup.  Ct.  898,  holding  advantage  gained 
by  defendant  from  use  of  plaintiff's  invention,  and  saving  in  cost  of 
manufacture  from  use  of  patented  process,  measure  of  .profits  to  be 
accounted  for  in  infringement  suit;  McCreary  v.  Pennsylvania  Canal 
Co.,  141  U.  S.  463,  S5  L.  Ed.  819,  12  Sup.  Ct.  42,  plaintift  limited  to 
profits  arising  from  use  of  his  improvement  over  amount  made  from 
use  of  device  without  said  improvement;  Sessions  v.  Romadka,  145 
U.  S.  45,  36  L.  Ed.  616,  12  Sup.  Ct.  803,  holding  profits  on  entire  article 
not  proper  measure  where  only  an  attachment  thereto  infringed;  Buerk 
v.  Imhaeusser,  14  Blatchf.  23,  Fed.  Cas.  2107,  holding  royalty  charged 
by  inventor  fixes  its  value  as  against  himself  in  estimating  infringe- 
ment damages;  Magic  RufiSe  Co.  v.  Elm  City,  14  Blatchf.  115,  Fed.  Cas. 
8950,  holding  fact  that  defendant  made  profit  upon  entire  article  in- 
sufficient to  enable  court  to  determine  that  plaintiffs  suffered  that 
amount  of  damage  from  use  of  their  improvement;  Steam  Stone-Cutter 
Co.  V.  Windsor  Mfg.  Co.,  17  Blatchf.  27,  Fed.  Cas.  13,335,  holding  profit 
received  for  invention  by  infringer,  belongs  to  owner  of  patent;  Maier 
▼.  Brown,  17  Fed.  737,  holding  plaintiff  can  only  recover  portion  of 
profits  from  sale  of  article  arising  from  use  thereon  of  his  invention; 
Fischer  v.  Hayes,  22  Fed.  529,  holding  advantage  from  use  of  infringed 
part  of  invention  over  use  of  machines  open  to  public,  proper  measure; 
Mosher  v.  Joyce,  51  Fed.  444,  2  C.  C.  A.  322,  denying  right  to  order 
master  to  report  profits  made  on  entire  article  sold,  and  holding  profits 
from  use  of  plaintiffs'  improvement,  proper  measure. 

Distinguished  in  Dobsen  v.  Doman,  118  U.  S.  16,  30  L.  Ed.  64,  6  Sup. 
Ct.  948,  sustaining  decree  directing  account  of  profits  from  date  of 
infringement;  Warren  v.  Keep,  155  U.  S.  269,  39  L.  Ed.  146,  15  Sup. 
Ct.  84,  holding  patentee  entitled  to  damages  arising  from  manufacture 
of  entire  article  where  patent  covers  new  article  of  manufacture. 
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ImpHed  covenant  by  grantor  of  exelixsiYO  license  under  patent  not 
to  derogate  from  sneh  license  by  bis  own  acts.  Note,  18  Ann. 
Oas.  978. 

Except  under  peculiar  circumstances,  interest  Is  not  allowable  en  profits 
for  which  Infringer  of  patent  is  found  acconntahle  to  owner  thereof. 

Approved  in  Union  Steamboat  Co.  v.  Chaffin's  Admrs.,  204  Fed.  419, 
122  C.  C.  A.  698,  allowance  of  interest  on  admiralty  claims  is  within 
discretion  of  court;  National  etc.  Paper  Co.  v.  Dayton  Paper  etc.  Co., 
97  Fed.  332,  holding  interest  on  infringer's  profits  prior  to  time  master 
has  liquidated  damages  not  allowed ;  Illinois  Central  R.  R.  Co.  v.  Turrill, 
110  U.  S.  303,  28  L.  Ed.  165»  4  Sup.  Ct.  6,  holding  interest  allowable, 
from  date  of  master^  report,  where  ease  had  been  sent  back  for  cor- 
rection of  amount  of  damages;  Tilghman  v.  Proctor,  126  U.  S.  100,  31 
L.  Ed.  672,  8  Sup.  Ct.  907,  holding  interest  allowable  only  from  date 
of  submission  of  master's  report;  Crosby  Steam  Gauge  &  Safety  Valve 
Co.  V.  Consolidated  Safety  Valve  Co.,  141  U.  S.  468,  86  L.  Ed.  816,  12 
Sup.  Ct.  66,  holding  damages  allowed  for  injury  by  infringement  bear 
interest  only  after  judicial  ascertainment  of  amount;  Steam  Stpne-Cutter 
Co.  V.  Windsor  M^.  Co.,  17  Blatchf.  33,  Fed.  Cas.  13,336,  allowing 
interest  on  profits  decreed  against  infringer  from  time  of  entry  of  decree 
only;  Burdett  v.  Estey,  19  Blatchf.  7,  3  Fed.  671,  allowing  interest  on 
profits  detained  by  defendant  after  filing  disclaimer;  Brady  v.  Atlantic 
Works,  3  Fed.  Cas.  1196,  holding  interest  on  profits  prox>erly  refused; 
Holbrook  v.  Small,  12  Fed.  Cas.  326,  refusing  interest  on  pro&ts;  Bates 
V.  St.  Johnsbury  Co.,  32  Fed.  629,  holding,  although  damages  do  not 
carry  interest  as  such,  it  may  be  allowed  as  part  of  damages  found  by 
trier  of  fact;  National  Folding-Box  Co.  v.  Elsas,  81  Fed.  198,  holding 
interest  upon  unliquidated  damages,  before  decree,  not  allowable. 

Allowance  of  interest  ux>on  damages  for  conversion  of  property  or 
injury  thereto.    Note,  1  Ann.  Oas.  764. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  76. 

Burden  of  proof  as  to  profits  in  infringement  suit.  Note,  41 L.  B.  A. 
(N.  8.)  666. 

21  WaU.  230-236,  22  L.  Ed.  485,  THE  MOHLEBw 

Nothing  short  of  clear  proof  of  occurrence  of  loss  through  Inevitable 
perils  of  navigation,  leaving  no  reasonable  doubt  for  controversy,  will  be 
permitted  to  discharge  carrier  ftom  duties  annexed  by  law  to  his  employ- 
ment. 

Approved  in  Stem  v.  Femandess,  222  Fed.  46,  137  C.  C.  A.  680, 
capsizing  of  scow  on  Sacramento  Biver  held  due  to  perils  of  naviga- 
tion; The  Medea,  179  Fed.  786,  103  G.  G.  A.  273,  where  goods  delivered 
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to  vessel  in  good  condition  and  delivered  in  bad  condition,  burden  is 
on  carrier  to  disprove  liability;  The  Gualala,  178  Fed.  404,  102  C.  C.  A. 
548,  vessel  not  exonerated  from  loss  by  perils  of  sea,  where  cargo  stowed 
on  deck ;  The  Narragansett,  20  Fed.  398,  where  defendant  failed  to  rebnt 
evidence  of  negligence ;  Mitchell  v.  Carolina  Central  R.  R.  Co.,  124  N.  C. 
244,  32  S.  E.  673,  holding  burden  on  carrier  to  show  that  loss  was  not 
due  to  its  negligence.       ' 

Distinguished  in  City  McCook  v.  McAdams,  76  Neb.  8,  110  N.  W. 
1006,  in  tort  action  against  city  for  damages^  burden  ia  on  plaintiff 
to  show  act  not  caused  by  act  of  God. 

Perils  of  sea.    Note,  41  Am.  Dec  287. 

Presumption  as  to  vessel  never  heard  from.    Note,  41  Am.  Bee  290. 

Presumption  and  burden  of  proof  as  to  carrier's  n^ligence  or  its 
lack  in  ease  of  contract  limiting  liability.  Note,  L.  B.  A.  1915D, 
667, 

Duty  of  Teasel  approaching  obstmctions  In  rirer  wblcli,  on  accoont  of 
high  winds,  she  cannot  pass  without  danger,  is  to  lie  hy  mitu  wind  abates. 

Approved  in  The  Steamer  Costa  Rica,  3  Sawy.  541,  Fed.  Cas.  3261, 
holding  master  negligent  in  proceeding  in  dense  fog,  when  he  might 
safely  have  laid  by;  The  Wm.  Kraft,  33  Fed.  848,  holding  tug  liable 
for  loss  of  tow  where  tug  attempted  to  pass  bridge  piers  in  high  wind ; 
Brady  v.  Jefferson,  5  Houst.  81,  holding  tug  liable  for  damage  to  tows 
from  collision  caused  by  failure  to  stop  on  approach  of  other  vessel. 

Duties  of  vessels  in  navigable  waters.    Note,  76  Am.  Dec.  611. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to 
avoid  injuring  each  other  and  their  occupants.  Note,  181  Am. 
St.  Rep.  52. 

21  Wall.  235-240,  22  L.  Ed.  617,  EX  PABTE  SAWYEB. 

Superior  Court,  having,  by  mandamus,  compelled  inferior  court  to  pro- 
ceed, cannot  control  its  discretion  while  so  proceeding. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  68  L.  Ed.  1218,  34  Sup.  Ct. 
722,  mandamus  not  proper  remedy  to  correct  alleged  error  in  refusal  to 
remand;  The  Sydney,  47  Fed.  262,  Circuit  Court,  on  receiving  mandate 
from  Supreme  Court,  in  admiralty,  will  give  summary  ju^^ent  against 
obligors  on  supersedeas  bond. 

Until  decree  is  actually  entered,  court  retains  power  to  withhold  it. 
Approved  in  State  v.  Dougherty,  70  Iowa,  440,  30  N.  W.  685,  uphold- 
ing power  of  court  at  same  term  to  ^vise  entered  judgment,  nothing 
having  been  done  thereunder. 
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BeerM  mgalnst  prindpalB  alone  does  not  necessarily  bind  sureties. 
Approved  in  The  Bylands,  231  Fed.  105,  where  joint  and  several  de- 
erees  were  entered  against  claimant  of  libeled  vessel  and  surety  on  its 
Telease  bond  an  appeal  by  claimant  mnst  join  surety;  Taylor  v.  Lees- 
nitzer,  31  App.  D.  C.  98,  dismissing  appeal  against  one  party  where 
decree  jointly  affects  two;  Estis  v.  Trabue,  128  U.  S.  229,  S2  L.  Ed. 
438,  9  Sup.  Ct.  59,  dismissing  appeal  from  joint  judgment  against  prin- 
cipal and  sureties,  where  latter  did  not  join  in  writ  of  error;  The 
Sydney,  47  Fed.  263,  holding  sureties  not  bound  until  adjudication  va- 
cating appeal  made  by  Supreme  Court  becomes,  by  mandate,  decree  of 
lower  court. 

ProvlBtoaal  order  against  sureties,  being  unappealable,  power  of  court 
over  'same  is  not  ended  on  vpeal  from  final  decree  against  principals. 

Distinguished  in  Perriam  v.  Pacific  Coast  Co.,  133  Fed.  143,  66  C.  C.  A. 
206,  sureties  on  stipulation  in  admiralty  for  release  of  libeled  vessel 
need  not  be  joined  in  appeal  by  claimant,  though  decree  is  joint  in  form 
against  claimant  and  stipulators;  The  New  York,  104  Fed.  563,  44 
C.  C.  A.  38,  holding  sureties  on  stipulation  in  admiralty  for  release 
of  vessel  seized  in  suit  for  collision  need  not  be  joined  in  .appeal  by 
claimant  whose  sureties  they  are,  though  judgment  is  joint  in  form 
against  stipulators. 

Miscellaneous.  Cited  in  Braithwaite  t.  Jordan,  5  N.  D.  209,  SI 
L.  R.  A.  244,  65  N.  W.  704,  as  to  form  of  supersedeas  bonds  in  admiralty. 

21  WalL  241-249,  22  L.  Ed.  632,  TILDBK  T.  BI.AIR. 

Where  accommodation  acceptor  retnms  draft  to  drawer  for  poipose  of 
negotiation,  latter  is  constituted  acceptor's  agent,  to  give  effect  to  accept- 
ance, wbich  does  not  become  effective  until  negotiation. 

Approved  in  Stubbs  v.  Cold,  24  Blatchf.  318,  30  Fed.  419,  holding 
accommodation  indorsement  ineffective  until  pai)er  is  negotiated. 

Uability  of  accepter  does  not  arise  from  merely  writing  his  name  on 
bill,  but  commences  with  subsequent  delivery  to  bona  fide  holder,  or  with 
notice  to  sDch  holder  of  acceptance. 

Approved  in  Millsaps  v.  Bank,  71  Miss.  378,  13  South.  908,  holding 
accommodation  paper  not  in  fact  executed  until  delivery  to  purchaser. 

Estoppel  to  deny  making  of  note  in  State  where  dated  and  payable. 
Note,  2  L.  R.  A.  (N.  S.)  299. 

Where  draft,  drawn  in  Illinois,  is  accepted  for  accommodation,  and 
made  payable  in  New  York,  and  returned  to  drawer  for  negotiation,  it  is  an 
Illinois  contract,  and  rights  and  liabilities  of  parties  are  governed  by 
Illinois  laws. 
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Approved  in  Guaranty  TrUst  Co.  v.  Hannay,  210  Fed.^12, 127  C  C.  A. 
360)  contract  for  sale  of  cotton  from  United  States  made  in  England, 
and  bills  of  exchange  for  payment  thereof  drawn  in  England  and  paid 
in  England  makes  rights  of  parties  governed  by  law  efrEngland;  In  re 
Quality  Shop,  205  Fed.  269,  125  C.  C.  A.  403,  note  both  executed  and 
made  payable  in  Indiana  but  not  at  bank  is  Indiana  contract;  Hauck 
Cloth.  Co.  V.  Sharpe,  83  Mo.  App.  394,  holding  where  resident  of  Wis- 
consin signed  as  accommodation  maker  for  payee  in  Indiana  and  sent 
note  to  payee  in  latter  State,  who  negotiated  it  in  former  State,  law 
of  Missouri  governs;  Nashua  Savings  Bank  v.  Sayles,  184  Mass.  522, 
100  Am.  St  B^.  573,  69  N.  E.  310,  arguendo;  United  States  Mtg.  Co. 
V.  Sperry,  138  U.  S.  336,  34  L.  Ed.  978,  11  Sup.  Ct.  328,  holding  rate 
of  interest  allowed  by  State  where  loan  contract  is  made,  will  be  re- 
spected by  courts  of  other  States,  although  exceeding  rate  allowed 
therein;  Coghlan  v.  South  Carolina  R.  R.  Co.,  142  U.  S.  112,  35  L.  Ed. 
966,  12  Sup.  Ct.  153,  holding  interest  rate  of  place  of  performance  gov- 
erns; Allgeyer  v.  Louisiana,  165  U.  S.  592,  41  L.  Ed.  886,  17  Sup.  Ct. 
432,  holding  residence  within  State  does  not  prevent  making  contract 
out  of  said  State;  Howenstein  v.  Barnes,  5  Dill.  484,  Fed.  Cas.  6786, 
holding  law  of  place  of  performance  governs  construction,  that  of 
place  of  making,  validity  of  contract ;  Providence  County  Bank  v.  Frost, 
8  Ben.  296,  Fed.  Cas.  11,453,  following  rule;  Re  Dodge,  9  Ben.  483, 
Fed.  Cas.  3948,  afi&rmed  in  Providence  Sav.  Bank  v.  Frost,  14  Blatchf. 
233,  Fed.  Cas.  11,454,  holding  loan  to  be  made  in  New  York,  terms 
arranged  in  Connecticut)  void  because  usurious  by  New  York  law; 
Hiatt  V.  Griswold,  18  Blatchf.  558,  5  Fed.  576,  holding  note  indorsed 
for  accommodation  in  New  York,  and  discounted  in  Massachusetts, 
governed  by  Massachusetts  usury  laws;  In  re  Shelboume,  21  Fed. 
Cas.  1234,  holding  rights  of  parties  governed  by  law  of  place  of  nego- 
tiation; Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.,  52  Fed.  193, 17  L.  R.  A. 
697,  3  C.  C.  A.  1,  holding  bill,  drawn  in  Indiana  and  accepted  in  Michi- 
gan, to  be  discounted  in  Indiana  and  paid  in  Michigan,  an  Indiana  con- 
tract; Exchange  Bank  v.  Hubbard,  62  Fed.  114,  10  C.  C.  A.  295,  holding 
validity  of  promise  to  accept  draft,  payable  in  another  State,  governed 
by  law  of  State  where  draft  was  made;  Howard  Ins.  Co.  v.  Silverberg, 
89  Fed.  172,  affirmed  in  Howard  Ins.  Co.  v.  Silverberg,  94  Fed.  923,  36 
C.  C.  A.  549,  holding  undertaking  on  appeal,  signed  in  California,  but 
filed  in  New  York, .  a  writing  executed  out  of  State,  within  meaning  of 
California  statute  of  limitations;  Sondheim  v.  Gilbert,  117  Ind.  78,  10 
Am.  St.  Rep.  29,  6  L.  R.  A.  436,  18  N.  E.  690,  holding  validity  of  note 
executed  and  payable  in  New  York,  and  held  by  innocent  purchaser 
in  Indiana,  governed  by  New  York  law;  Wayne  County  Bank  v.  Low, 
81  N.  Y.  570,  571,  37  Am.  Rep.  634,  686,  holding  note,  executed  in  New 
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York,  for  use  in  Pernisylvalnia,  to  be  governed  by  latter 's  interest  laws; 
Sheldon  v.  Haxtnn^  91  N.  Y.  129,  holding  note,  executed  in  Illinois,  with 
interest  valid  there  bnt  illegal  in  New  York,  valid  in  latter  State,  al- 
though payable  there;  Scott  v.  Perlee,  39  Ohio  St.  69,  48  Am.  Bep.  424» 
holding  citizen  of  another  State  may  contract  in  Ohio  for  loan  to  be 
used  in  other  State,  at  interest  lawful  there,  but  illegal  in  Ohio;  Hef- 
flebower  v.  Detrich,  27  W.  Va.  25,  holding  contract  expressly  or  tacitly 
agreed  to  be  performed  in  another  State,  governable  by  latter 'a  laws; 
Rodecker  v.  Littauer,  59  Fed.  859,  8  G.  C.  A.  320,  arguendo. 

Distinguished  in  Ex  parte  Heidelback,  2  Low.  536,  Fed.  Cas.  6322, 
holding  interest  and  damages  payable  by  drawee,  ex  mora,  governed  by 
law  of  place  where  bill  is  drawn;  Miller  Brewing  Co.  v.  Stevens,  102 
Iowa,  68,  71  N.  W.  188,  holding  brewery  agent's  bond,  executed  in  Wis- 
consin, bnt  pfl)pable  in  Iowa,  void  under  Iowa  liquor  law;  Dickinson  v. 
Edwards,  77  N.  Y.  579,  581,  585,  3S  Am.  Bep.  676,  677,  680,  holding 
note,  made  and  payable  in  New  York,  without  intention  that  it  be  dis- 
counted elsewhere,  but  first  negotiated  in  another  State,  at  rate  of  in- 
terest illegal  in  New  York,  invalid. 

Where  contract  is  deemed  to  have  been  made.    Note,  99  Am.  Dec. 
668,  676. 

Place  of  execution  of  bill  or  note.    Note,  Ann.  Oaa.  1915D,  1137. 

Conflict  of  laws  ifi  to  negotiable  paper.    Note,  61  L.  B.  A.  212. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L*  B.  A.  55,  57, 
58. 

Law  governing  liability  on  bill  or  note.    Note,  4  E.  B.  0.  306,  307. 

Where  bill  is  not  made  void  by  statute,  mere  illegality  of  consideration 
wUl  not  affect  rights  of  bona  fide  holder  for  value. 

Approved  in  Hamilton  v.  Fowler,  99  Fed.  24,  40  C  C.  A.  47,  holding 
where  usurious  note  is  voidable  only  to  extent  of  usury  included  therein, 
bona  fide  purchaser  is  unaffected  by  fact  that  unlawful  rate  of  interest 
is  secretly  included  in  principal;  First  Nat.  Bank  v.  Hinton,  123  La. 
1027,  49  South.  695,  maker  of  note  cannot  plead  want  of  consideration 
where  accommodation  payee  received  consideration;  Van  Vleet  v. 
Sledge,  45  Fed.  752,  as  authority  for  rule  that  indorsee  may  require 
indorser  to  pay  face  value  of  note,  not  actual  consideration  received  by 
him. 

Validity  in  hands  of  bona  fide  holder  of  negotiable  contract  void 
by  statute  between  original  parties.    Note,  4  Ann.  Oas.  354. 

Althouj^  Supreme  Court  detects  error  in  Judgment,  prejudicial  to  plain- 
tiff below,  it  cannot  remedy  same  where  writ  of  error  is  brought  by  defend- 
ant alone,  and  presents  only  his  assignments  of  error. 
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Approved  in  In  re  Gribbon,  65  Fed.  876,  5  G.  C.  A.  287,  holding  col- 
lector alone  having  appealed,  importer  can  only  be  heard  in  support  of 
decision  below;  Ex  parte  Heidelback,  2  Low.  636,  Fed.  Gas.  6322,  ar- 
guendo. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Eep.  202. 

Gonflict  of  laws  as  to  usury.    Note,  55  Am.  Bep.  613,  614. 

Purchase  of  accommodation  paper  at  discount  in  excess  of  legal 
rate  without  notice  of  nature  thereof  as  usury.  Note,  Ann.  Oaa. 
1912D,  892. 

21  WaU.  219^255,  22  L.  Ed.  646,  OCHILTBEE  ▼.  IOWA  BAHAOAD  CON- 
TBAOTINQ  OO. 

Law  of  the  contract  forms  its  obligation  and  legislation  materially  im- 
pairing remedy,  is  void. 

Approved  in  Blackburn  v.  Irvine,  205  Fed.  219,  123  G.  C.  A.  406, 
statute  cannot  relieve  stockholder  from  double  liability  where  creditor's 
rights  vested  under  Gonstitution;  Barton  Nat.  Bank  v.  Atkins,  72  Vt. 
38,  47  Atl.  178,  holding  No.  79,  Act  of  1886,  repealing  section  9,  charter 
of  Vermont  Investment  &  Guarantee  Gompany,  providing  that  stock- 
holders shall  be  liable  for  corporate  indebtedness  beyond  their  stock  to 
amount  equal  to  par  value  of  stock,  was  prospective  only;  Tinker  v.  Van 
Dyke,  1  Flipp.  633,  Fed.  Gas.  14,068,  holding  amendment  to  section  5021, 
bankrupt  law,  replacing  words  ''had  reasonable  cause  to  believe,"  by 
word  "knew,"  not  applicable  to  proceedings  commenced  prior  to  date 
thereof;  Nimich  v.  Iron  Works,  26  W.  Va.  196,  holding  stockholder's 
liability  not  in  nature  of  penalty,  but  arising  from  implied  promise  to 
assume  liability  imposed  by  statute  creating  corporation. 

Obligation  of  contract,  within  constitutional  meaning,  is  a  valid  sub- 
sisting, not  a  contingent  or  speculative,  obligation. 

Approved  in  Barton  Nat.  Bank  v.  Atkins,  72,  Vt.  39,  47  Atl.  178,  hold- 
ing No.  79,  Act  of  1886,  repealing  section  9,  charter  of  Vermont  Invest- 
ment &  Guarantee  Gompany,  providing  that  stockholders  shall  be  liable 
for  corporate  debts  beyond  their  stock  to  amount  equal  to  par  value  of 
stock,  was  prospective  only. 

Double  liability  of  stockholders,  under  Missouri  Constitution,  cannot 
be  enforced  against  holders  of  stock  purchased  after  amendment,  providing 
for  single  liability,  although  debt  accrued  prior  to  latter. 

Approved  in  Irvine  v,  Elliott,  203  Fed.  103,  allowing  certain  defenses 
to  be  set  up  by  nonresident  stockholders  against  a  decree  enforcing 
double  liability ;  dissenting  opinion  in  Lankf ord  v.  Menef ee,  46  Okl.  251, 
146  Pac.  383,  majority  holding  stockholder  in  trust  company  liable  in 
double  the  amouirt  unpaid  on  stock  subscribed  by  him ;  State  v.  Newark, 
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39  N.  J.  L.  388,  as  illustrating  self -executing  power  of  constitutional 
amendment  abrogating  prior  law. 

Distinguished  in  Wall  v.  Basin  Min.  Co.,  16  Idaho,  322,  338>  22  L.  B. 
A.  (N.  S.)  1018,  101  Pae  735,  741,  provision  in  Constitution  limiting 
liability  of  stockholder  does  not  prevent  assessment  of  stock. 

Miflsourl  constitational  amendment,  providing  for  single  liability  of 
Btockholdeis,  does  not  impair  contract  obligations  because  it  operates  to 
prevent  creditor  from  enforcing  against  holders  of  stock  purchased  there- 
after, double  liability,  provided  by  Constitution  at  time  debt  was  con- 
tracted. 

Approved  in  Price  v.  St.  Louis  Ins.  Co.,  3  Mo.  App.  267,  holding  act 
for  incorporation  and  regulation  of  insurance  companies,  not  unconsti- 
tutional, as  applied  to  companies  previously  chartered;  Brown  v.  Hitch- 
cock, 36  Ohio  St.  679,  to  point  that  statute  impairing  rights  of  existing 
creditors  against  stockholders,  is  void. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Eep.  867. 

Alteration  of  stockholders'  liability  ^a  impairment  of  contract  obli- 
gation.   Note,  L.  B.  A.  1915B,  801. 

Miscellaneous.    Cited  in  Hodgson  v.  Cheever,  8  Mo.  App.  32L 

21  Waa  25&-264,  22  L.  Bd.  513,  FLORIDA  RAILBOAD  CO.  ▼.  SMITH. 

When  price  stipulated  for  perfect  structure  is  demanded  for  imper- 
fect or  inferior  work,  law,  in  order  to  prevent  circuity  of  actions,  permits 
defendants  to  deduct  difference  between  contract  price  and  value  of  work 
done,  and  also  amount  of  direct  damages  ftom  existing  defects,  not  exceed- 
ing plainttfTs  demand. 

Approved  in  Michigan  Yacht  etc.  Co.  v.  Busch,  143  Fed.  936,  75 
C.  C.  A.  109,  applying  rule  in  action  to  recover  money  paid  on  contract 
for  construction  of  boat;  York  Mfg.  Co.  v.  Rothwell,  119  Fed.  146,  56 
C.  C.  A.  52,  holding  one*  of  two  joint  makers  of  note,  when  sued  alone 
thereon,  may  plead  as  counterclaim,  breach  of  warranty  of  machinery 
for  purchase  price  of  which  note  was  given;  Florence  Oil  etc.  Co.  v. 
Farrar,  109  Fed.  257,  48  C.  C.  A.  345,  holding  where  answer  in  suit 
to  recover  price  of  boilers  alleged  that  they  were  warranted  first  class 
and  found  to  be  inferior,  and  alleged  difEerence  in  value  between  boilers 
as  sold  and  as  delivered,  defendant  could  show  as  setoff  diminished  value, 
l^  reason  of  defective  workmanship;  North  Chicago  St.  By.  Co.  v.  Bum- 
ham,  102  Fed.  673,  42  C.  C.  A.  584,  holding  under  contract  to  build  motor 
from  model  without  warranty  of  its  adaption  to  work  for  which  in- 
tended, where  motor  does  not  conform  to  moddi  but  is  accepted,  vendee 
can  only  recover  cost  of  making  changes  to  meet  requirements  of  con- 
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tr^t;  Fitzgerald  v.  Wiley,  22  App.  D.  C.  340,  limiting  damages  in  cross- 
bill to  interest  person  has  in  recovery  sought  in  original  bill;  Harmon 
V.  Weston,  215  Mass.  247,  102  N.  E.  473,  to  avoid  circuity  of.  action, 
subrogation  recognized  to  save  indemnity  before  right  actually  accrues; 
Dushane  v.  Benedict,  120  U.  S.  639,  80  L.  Ed.  811,  7  Sup.  Ct.  699,  hold- 
ing damages  from  breach  of  warranty,  provable  as  recoupment  in  action 
for  goods  sold;  Stillwell  Mfg.  Co.  v.  Phelps,  13p  U.  S.  527,  32  L.  Ed. 
1087,  9  Sup.  Ct.  603,  holding  defendant  entitled  to  deduct  reasonable 
cost  of  altering  construction  to  conform  to  contract;  North  Chicago 
Rolling^Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co.,  152  U.  S.  616,  38  L.  Ed, 
572,  14  Sup.  Ct.  716,  holding  adjustment  of  demands  by  counterclaim 
rather  than  by  independent  suit,  favored  by  law;  Livingston  v.  Ander- 
son, 30  Fla.  130,  11  South.  273,  holding,  where  defendant  allies  de- 
fective construction,  jury  must  settle  whether  plaintiff  constructed  build- 
ing in  workmanlike  manner,  according  to  specifications;  Union  Bank  v. 
Blanchard,  65  N.  H.  23,  18  Atl.  91,  holding  defendant  pleading  damage 
from  breach  of  warranty,  in  action  for  price,  can  only  recover  costs, 
although  his  claim  exceeds  plaintiffs;  Danforth  v.  Freeman,  69  N.  H. 
466,  43  Atl.  623,  holding  question  is  how  much  less  is  building  worth 
to  defendant  than  if  properly  constructed;  Levy  v.  Schwartz,  34  La. 
Ann.  214,  holding  taking  possession  and  using  defective  press,  erected 
on  plaintiff's  land,  no  waiver  of  claim  for  damages. 

Implied  warranty  on  sale  of  goods  by  dedcription.    Note,  23  S.  B.  0. 
464. 

Exception,  to  be  available  in  Supreme  Oouxt^  must  have  concerned  a 
mling  which  affected,  or  mi^fht  have  affected,  decision. 

Approved  in  German  Ins.  Co.  v.  Frederick,  58  Fed.  161,  7  C.  C.  A. 
122,  and  Newcomb  v.  White,  5  N.  M.  438,  23  Pac.  671,  both  following 
rule;  Southern  Ry.  Co.  v.  Lester,  151  Fed.  575,  81  C.  C.  A.  53,  where 
error  is  claimed  for  exclusion  of  testimony,  character  of  testimony  must 
be  shown;  United  States  v.  Neverson,  1  Mackey,(D.  C),  168,  in  exception 
to  admission  of  evidence,  it  is  not  sufficient  to  say  that  it  was  "in  behalf 
of  prosecution." 

Where  exception  is  to  refusal  of  interrogatory,  not  objectionable  in 
form,  record  mnst  show  that  answer  related  to  material  matter  involved, 
or,  if  unanswered,  must  show  offer  to  prove,  by  witness,  facts  to  which 
interrogatory  related  a^d  materiality  thereof. 

Approved  in  Thompson  v.  First  National  Bank,  111  U.  S.  536,  28 
L.  Ed.  510,  4  Sup.  Ct.  692,  holding  exception  to  refusal  to  admit  letter, 
defective  in  not  stating  contents  and  materiality  thereof,  or  that  exclu- 
sion prejudiced  appellant;  Shauer  v.  Alterton,  151  TJ.  S.  617,  88  L.  Ed. 
289,  14  Sup.  Ct.  444,  and  Backstaff  ▼.  Russell,  151  U.  S.  636.  88  L.  Ed. 
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296,  14  Sup.  Ct.  451,  both  holdiiig  assignment  of  error,  baaed,  upon, 
exclusion  of  answer  in  deposition,  must  set  forth  said  answer;  German 
Ins.  Co.  V.  Frederick,  58  Fed.  149,  7  C.  C.  A.  122,  holding  mere  offer  to 
intiroduce  voluminous  record,  bearing  on  its  face  no  relation  to  contro- 
versy, does  not  compel  cotirt  to  examine  same  to  ascertain  its  relevancy; 
Ladd  V.  Missouri  Coal  Co.,  66  Fed.  882,  14  C.  C.  A.  246,  holding  bill 
of  exceptions  must  show  materiality  of  evidence  tendered  and  rejected; 
United  States  v.  Indian  Grave  Drainage  District,  85  Fed.  931,  29  C.  C.  A. 
578,  holding  assignments  of  error  upon  admission  of  evidence  must 
set  forth  full  substance  thereof;  Providence  Steam-Engine  Co.  v.  Hatha- 
way Mfg.  Co.,  79  Fed.  515,  and  Atchison  etc.  Ry.  Co.  ▼•  Phipps,  125 
Fed.  480^  60  C.  C.  A.  314,  both  arguendo. 

Contract  for  bridge,  upon  which  cars  can  cross,  Implies  that  bridge 
shall  be  serviceable  for  that  purpose,  and  capable  of  being  used  with  like 
facility  and  ease  as  similar  bridges  properly  constructed. 

Approved  in  City  of  Akron  .v.  Barber  Asphalt  Paving  Co.,  171  Fed. 
36,  37,  96  C.  C.  A.  271,  in  action  by  municipality  against  paving  com- 
pany for  defective  work,  company  cannot  as  defense  set  up  defect 
caused  by  operation  of  cars  on  street;  Hunter  v.  Porter,  10  Idaho,  86, 
77  Pac.  439,  where  agreement  for  lease  refers  to  building  as  "cold- 
storage  building,''  and  restricts  its  use  to  storage  of  such  articles  as 
are  ordinarily  stored  in  such  places,  implied  warranty  of  fitness  for  such 
use  arises. 

21  WalL  264-272,  22  L.  XSd.  566,  SOUTHEBN  EZPBESS  00.  T.  OAIJ)- 

WELL. 

Special  contracts,  between  carriers  and  employers,  limiting  carrier's 
liability,  are  enforceable  if  Just  and  reasonable. 

Approved  in  Saunders  v.  Southern  Ry.  Co.,  128  Fed.  19,  62  C.  Q.  A. 
523,  reaffirming  rule;  Missouri  etc.  Ry.  Co.  v.  Harriman  Bros.,  227  U.  S. 
672,  673,  57  L.  Ed.  698,  33  Sup.  Ct.  397,  upholding  limitation  of  time 
within  which  to  bring  action;  Gardner  v.  Western  Union  Tel.  Co.,  231 
Fed.  409,  upholding  stipulation  that  claim  for  damages  in  transhiission 
of  telegram  must  be  presented  within  sixty  days;  IngrauKV.  Weir,  166 
Fed.  330,  limitation  in  bill  of  lading  that  suit  be  brought  within  one 
year  is  reasonable;  Inman  &  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  159 
Fed.  972,  stipulation  in  bill  of  lading  that  value  of  goods  injured  shall 
b^  computed  at  place  and  time  of  shipment  is  valid;  Louisville  etc.  R. 
Co.  V.  Price,  159  Ala.  219,  48  South.  815,  evidence  held  insufficient  to 
establish  that  due  time  of  delivery  had  elapsed ;  Broadwood  v.  Southern 
Express  Co.,  148  Ala.  21,  41  South.  770,  stipulation  that  claim  for  dam- 
age must  be  presented  within  ninety  days  after  delivery  reasonable; 
Hatch  V.  Minneapolis  etc.  Ry.  Co.,  15  N.  D.  493,  107  N.  W.  1087,  St. 
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Louis  etc.  R.  Co.  v.  Zickafoose,  93  Okl.  310,  135  Pac.  410,  6  N.  C.  C.  A. 
729,  Anstin-Stephenson  Co.  v.  Sonthern  Ry.  Co.,  161  N.  C.  139,  65  S.  E. 
758,  Atchison  ptc.  Ry.  Co.  v.  Baldwin,  53  Colo.  422,  128  Pac.  452,  and 
Atchison  etc.  Ry.  Co.  v.  CoflRn,  13  Ariz.  149,  108  Pac.  481,  all  holding 
written  notice  of  claim  of  loss  in  shipment  of  livestock  before  unloading 
reasonable;  Hafer  v.  St.  Louis  etc.  Ry.  Co.,  101  Ark.  314,  Ann.  Oaa. 
191SE,  866,  142  S.  W.  177,  limitation  that  action  for  loss  of  livestock 
must  be  brought  within  six  months  after  it  accrues  reasonable;  W.  H. 
Mitchell  &  Co.  v.  Atlantic  Coast  Line  R.  Co.,  15  Ga.  App.  801,  84  S.  E. 
229,  ten  days  notice  of  damage  after  delivery  of  perishable  products 
valid;  Post  &  Woodruff  v.  Atlantic  Coast  Line  R.  Co.,  138  Ga.  764,  76 
S.  E.  45,  thirty  days'  notice  of  damage  after  delivery  of  celery  valid; 
Sims  V.  Missouri  Pac.  Ry.  Co.,  177  Mo.  App.  27,  163  S.  W.  278,  and 
Peninsula  Produce  Exchange  v.  New  York  etc.  R.  Co.,  122  Md.  234, 
89  Atl.  438,  both  holding  stipulation  limiting  time  of  giving  notice  may 
be  waived  by  carrier ;  Johnson  Grain  Co.  v.  Chicago  etc.  R.  Co.,  177  Mo. 
App.  197,  164  S.  W.  183,  limitation  valid,  though  not  supported  by 
special  consideration;  Burgher  v.  Wabash  R.  Co.,  139  Mo.  App.  69,  70, 
120  S.  W.  675,  where  special  consideration  recited  for  limitation  was 
disproved,  limitation  invalid;.  Libby  v.  St.  Louis  etc.  Ry.  Co.,  137  Mo. 
App.  286,  287,  117  S.  W.  663,  limitation  of  liability  must  be  supported 
by  independent  consideration;  Rose  v.  Northern  Pac.  Ry.  Co.,  35  Mont. 
79,  119  Am.  St.  Rep.  836,  88  Pac.  770,  upholding  limitation  on  baggage 
liability ;  Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont.  317,  72  Pac.  648, 
holding  where  contract  for  transportation  of  sheep  fixes  valuation  per 
head,  measure  of  liability  for  injury  is  amount  of  actual  damage  not 
exceeding  stipulated  valuation  per  head ;  Spada  v.  Pennsylvania  R.  Co., 
86  N.  J.  L.  191,  92  Atl.  381,  stipulation  in  interstate  bill  of  lading  limit- 
ing time  to  present  claim  is  valid;  Culbreth  v.  Atlantic  etc.  R.  R.  Co., 
169  N.  C.  725,  726,  86  S.  E.  625,  626,  upholding  provision  of  intrastate 
bill  of  lading  requiring  notice  of  and  claim  for  damages  to  be  filed 
within  four  months  from  delivery  of  goods ;  Forney  v.  Postal  Telegraph 
Cable  Co.,  152  N.  C.  495,  67  S.  E.  1012,  notice  held  insufficient  as  to 
damages  sustained  by  plaintiff;  Winslow  Bros.  &  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  151  N.  C.  251,  65  S.  E.  966,  stipulation  that  loss  for  livestock 
should  not  exceed  one  hundred  dollars  per  head  valid;  Broom  v.  West- 
em  Union  Tel.  Co.,  71  S.  C.  509,  51  S.  E.  259,  holding  stipulation  on 
printed  telegraph  blank  requiring  claims  for  damages  to  be  presented 
within  sixty  days  from  filing  of  message  valid  and  binding  on  recipient 
of  message;  Cook  v.  Northern  Pac.  Ry.  Co.,  32  N.  D.  347,  348,  350, 
155  N.  W.  869,  870,  limitation  that  no  action  for  injury  to  livestock 
shall  be  sustained  unless  commenced  within  sixty  days  is  void;  Penn- 
sylvania Co.  V.  Shearer,  75  Ohio  St.  254,  116  Ajn.  St.  Rep.  730,  9  Ann. 
Caa.  15,  79  N.  E.  432,  upholding  agreement  requiring  shipper,  in  case  of 
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loss  or  damages,  to  make  verified  claim  for  damages  in  writing  within 
specified  time;  Missouri  etc.  Ry.  Co.  v.  Hancock,  26  Okl.  269,  109  Pac. 
224,  ninety  day  limitation  from  date  of  injury  of  livestock  in  which  to 
file  claim  upheld;  St..  Louis  etc.  R.  Co.  v.  Phillips,  17  Okl.  272,  290,  87 
Pac.  473,  479,  whether  time  limited  in  notice  is  reasonable  is  a  question 
of  fact;  Liquid  Carbonic  Co.  v.  Norfolk  etc.  Ry.  Co.,  107  Va.  329,  13 
L.  R.  A.  (N.  S.)  763,  58  S.  £.  571,  upholding  stipulation  that  claim  must 
be  presented  thirty  days  after  delivery  in  face  of  statute  that  liability 
of  carriers  could  not  be  limited  by  contract;  Chesapeake  etc.  Ry.  Co. 
V.  Beasley,  104  Va.  793,  3  L.  R.  A.  (N.  8.)  183,  52  S.  E.  567,  under 
Ya.  Code  1904,  §  1294c,  subsec.  25,  carrier  cannot  make  contract  lim- 
iting liability;  Leavens  v.  American  Express  Co.,  86  Vt.  345,  Ann. 
Oas.  19160,  1188t  85  AtL  558,  upholding  stipulation  that  carrier  should 
not  be  responsible  for  delay  caused  by  strikes;  Henry  v.  Chicago  etc. 
Ry.  Co.,  84  Wash.  640,  644,  645,  648,  147  Pac.  428,  430,  431,  upholding 
nonsuit  upon  the  ground  that  plaintiff  had  introduced  no  evidence  that 
he  had  presented  his  claim  within  time  stipulated  by  bill  of  lading; 
Hart  V.  Pennsylvania  R.  R.,  112  U.  S.  338,  339,  28  L.  Ed.  720,  5  Sup. 
Ct.  154, 155,  and  Muser  v.  Holland,  17  Blatchf .  415,  1  Fed.  384,  uphold- 
ing stipulation  agreeing  on  valuation  of  property  shipped ;  Phoenix  Ins. 
Co.  V.  Erie  Transp.  Co.,  117  U.  S.  322,  29  L.  Ed.  878,  6  Sup.  Ct.  754 
(affirming  22  Blatchf.  397,  22  Fed.  728),  holding  that  carrier,  when 
liable  for  loss,  shall  have  benefit  of  insurance  on  goods;  The  Bermuda, 
23  Blatchf.  555,  29  Fed.  400,  upholding  stipulation  for  nonliability  for 
loss  of  jeweliy,  unless  value  appears  on  bill  of  lading;  Ballon  v.  Earle, 

17  R.  I.  445,  448,  33  Am.  St.  Rep.  885,  888,  14  L.  R.  A.  486,  437,  22 
AtL  1114,  1115,  upholding  stipulation  limiting  liability  to  stated  sum, 
in  absence  of  disclosure  of  real  value;  The  Hadji,  18  Fed.  460,  461, 
upholding  stipulation  for  nonliability  exceeding  invoice  value;  Rich- 
mond R.  R.  Co.  V.  Payne,  86  Va.  485,  6  L.  R.  A.  853,  10  S.  E.  750,  hold- 
ing such  stipulation  not  contrary  to  statute  prohibiting  exemption  from 
liability  for  negligence ;  Ginn  v.  Ogdensburg  Co.,  85  Fed.  986,  29  C.  C.  A. 
521,  upholding  stipulation  against  liability,  unless  claim  be  brought 
within  three  months  from  loss;  United  States  Express  Co.  v.  Harris, 
61  Ind.  129,  Armstrong  v.  Chicago  etc.  Ry.  Co.,  53  Minn.  189,  54  N.  W. 
1060,  and  Southern  Express  Co.  v.  Hunnicutt,  54  Miss.  569,  28  Am.  Rep. 
387,  all  upholding  stipulation  that  such  claim  must  be  made  in  writing 
within  thirty  days  from  loss ;  Sprague  v.  Missouri  Pacific  Ry.  Co.,  34 
Kan.  352,  8  Pac.  468,  Rice  v.  Elansas  Pacific  Ry.  Co.,  63  Mo.  319,  and 
Selby  V.  Wilmington  etc.  R.  R.  Co.,  113  N.  G,  594,  37  Am.  St.  Rep.  637, 

18  S.  E.  89,  upholding  stipulations  in  receipt  that  claim  for  damage  to 
livestock  must  be  made  before  removal  of  same  at  place  of  destination ; 
Missouri  Pacific  R.  R.  Co.  v.  Sherwood,  84  Tex.  132,  17  L.  R.  A.  645, 

19  S.  W.  457,  upholding  stipulation  for  nonliability  for  damages  from 
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fire,  not  caused  by  its  negligence ;  Case  v.  Cleveland  etc.  Ry.  Co.,  11  Ind. 
App.  520,  39  N.  £.  426,  holding  it  settled  that  carrier  may  stipulate  for 
reasonable  time  within  which  claim  must  be  made;  Gnlf  etc.  Ry.  Co.  v. 
Trawick,  68  Tex.  320,  2  Am.  St.  Bep.  499,  4  S.  W.  571,  holding  such 
stipulation  valid  when  time  limited  is  reasonable;  Smith  v.  American 
Express  Co.,  108  Mich.  577,  66  N.  W.  481,  holding  bill  of  lading,  received 
by  consignor  without  objection,  constitutes  contract  between  parties. 

Limited  in  Dale  v.  See,  51  N.  J.  L.  382, 14  Am.  St.  Bap.  690,  6  L.  B.  A. 
584,  18  Atl.  307,  holding  stipulations,  to  be  binding,  must  be  contained, 
in  original  bailment  contract,  and  notice  given  after  receipt  of  goods, 
ineffective. 

Distinguished  in  Central  Vermont  Co.  v.  Soper,  59  Fed.  891,  892,  893, 
8  C.  C.  A.  341,  holding  stipulation  requiring  written  claim  for  loss  to 
be  made  within  thirty  days  thereafter  void;  Hartwell  v.  Northern  Pa- 
cific Express  Co.,  5  Dak.  472,  476,  3  L.  R.  A.  347,  349,  41  N.  W.  735,  736, 
holding  express  company,  under  Dakota  statute  liable  for  loss,  stipula- 
tion modifying  liability  being  unsigned  by  consignor;  Missouri  Pacific 
Ry.  Co.  V.  Vandeventer,  26  Neb.  232,  3  L.  B.  A.  132,  41  N.  W.  1001, 
holding,  under  Nebraska  Constitution,  railroad's  liability  as  carrier 
cannot  be  limited;  Jennings  v.  Ghrand  Trunk  Ry.  Co.,  127  N.  Y.  451, 
28  N.  E.  398,  holding  stipulation  for  presentation  of  damage  claim 
within  thirty-six  hours  after  delivery  unreasonable ;  Missouri  Pacific  Ry. 
Co.  V.  Harris,  67  Tex.  170,  2  S.  W.  576,  holding  stipulation  requiring 
notice  of  damage  to  be  given  to  ''officers  of  company,"  vague,  and  in- 
valid; Missouri  Pacific  Ry.  Co.  v.  Harris,  1  Tex.  App.  Civ.  732,  holding 
stipulation  confining  liability  to  willful  negligence  unreasonable. 

Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am.  St. 
Bep.  78,  92,  118. 

Carriers'  contract — Effect  of  words  ''notices,"  "railway  tickets," 
"baggage  checks,"  etc.    Note,  5  Am.  St.  Bep.  725. 

Special  limitations  of  liability  of  carrier.    Note,  5  £•  B.  0.  346. 

Carrier  la  responsible  for  negligence,  no  matter  wliat  Ids  stipulations 
may  be. 

Approved  in  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  203,  118  C.  C. 
A.  383,  stipulation  releasing  carrier  from  liability  for  negligence  in 
ticket  of  stock  attendant  invalid;  Strong  v.  Western  Union  Telegraph 
Co.,  18  Idaho,  398,  Aim.  Gas.  1912A,  55,  30  L.  B.  A.  (N.  S.)  409,  109 
Pac.  913,  stipulation  limiting  liability  of  telegraph  company  for  negli- 
gence is  void;  Missouri  et^.  Ry.  Co.  v.  Progley,  75  Kan.  442,  89  Pac. 
904,  stipulation  with  reference  to  notice  of  injury  of  livestock  does  not 
apply  to  cattle  killed  by  n^ligence;  Nelson  v.  Great  Northern  Ry.  Co., 
28  Mont.  323,  72  Pac.  650,  holding  under  Civil  Code,  carrier  cannot  limit 
its  liability  for  delay  in  transx)ortation  of  cattle  arising  from  negligence ; 


669        SOUTHERN  EXPRESS  CO.  v.  CALDWELL.    21  Wall  264-272 

Houtz  T.  Union  Pac.  R.  Co.,  33  Utah,  183,  17  L.  B.  A.  (K.  S.)  628,  93 
Pac.  443,  contract  exempting  carrier  of  sheep  from  all  liability  except 
for  willful  or  gross  negligence  is  void;  Phoenix  Ins.  .Co.  v.  Erie  Transp. 
Co.,  117  U.  S.  322,  29  L.  Ed.  878,  6  Sup.  Ct.  754,  holding  stipulation  for 
nonliability  from  loss  by  fire,  collision  or  perils  of  navigation  does  not 
exempt  from  liability  for  negligence;  Liverpool  Steam  Co.  v.  Phoenix 
Ins.  Co.,  129  U.  S.  442,  32  L.  Ed.  792,  9  Sup.  Ct.  472  (aflSrming  Phoenix 
Ins.  Co.  V.  Liverpool  etc.  Steamship  Co.,  22  Blatchf.  397,  22  Fed.  728), 
holding  stipulation  for  exemption  of  marine  carrier  from  liability  for 
loss  from  master's  negligence  not  binding;  The  Egypt,  25  Fed.  328,  hold- 
ing stipulation  exempting  ship  from  reasonable  care  of  goods  invalid; 
The  Surrey,  26  Fed.  795,  796,  holding  stipulation  that  cargo  may  be 
landed  without  notice  to,  and  at  risk  of,  consignee  does  not  relieve  from 
liability  for  lack  of  ordinary  care  until  notice  is  given;  The  Brantford 
City,  29  Fed.  393,  and  The  Ghiildhall,  58  Fed.  799,  both  holding  stipula- 
tion for  nonliability  of  marine  carrier  for  negligence  invalid,  although 
valid  by  law  of  ship's  flag;  Voight  v.  Baltimore  etc.  Ry.  Co.,  79  Fed. 
563,  holding  co&tract,  whereby  express  messenger  agrees  to  exempt  rail- 
road for  injuries  from  negligence,  void;  Cox  v.  Central  Vermont  R.  R. 
Co.,  170  Mass.  136,  49  N.  E".  100,  holding  stipulation  for  nonliability  for 
loss  by  fire,  unless  same  be  affirmatively  and  without  presumption  proven 
caused  by  negligence  of  carrier,  invalid. 

Distinguished  in  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  70  Fed. 
204,  206,  207,  208,  SO  L.  B.  A.  198,  199,  200,  17  C.  C.  A.  62,  upholding 
lease  by  railroad  of  portion  of  right  of  way,  on  condition  of  its  non- 
liability for  damage  from  employee's  negligence;  Insurance  Co.  v.  Chi- 
cago etc.  Ry.  Co.,  74  Mo.  App.  100,  holding  contract,  by  which  lessee 
of  railroad  releases  latter  f  roin  damages  by  fire,  not  within  rule. 

Stipulations  which  railroad  company  may  not  extort  from  shippers, 
and  effect  of  such  stipulations  if  extorted.  Note,  13  Ajn.  St* 
Rep.  785. 

Telegraph  companies,  tbongh  not  oomsioii  carrlexs,  may,  by  contract 
with  employers,  limit  their  responsibility  to  reasonable  extent,  not,  how- 
ever, having  power  to  contract  for  nonliability  for  negligence. 

Approved  in  H.  B.  Williams  v*  Western  Union  Tel.  Co.,  203  Fed.  142, 
stipulation  of  telegraph  company  limiting  liability  for  unrepeated  mes- 
sages is  valid;  Western  Union  Tel.  Co.  v.  Dobyns,  41  Okl.  407,  138  Pac. 
572,  and  Western  Union  Tel.  Co.  v.  Moxley,  80  Ark.  661,  98  S.  W.  114, 
both  holding  notice  insufficient  to  sustain  recovery  for  mental  suffering 
for  failure  to  deliver  telegram;  Postal  Telegraph -Cable  Co.  v.  R.  L. 
Moss  Co.,  5  Ga.  App.  511,  63  S.  E.  593,  filing  suit  within  sixty  days 
complied  with  stipulation  for  sixty  days '  notice  of  damage ;  M.  M.  Stone 
&  Co.  V.  Postal-Telegraph  Co.,  31  R.  I.  182,  29  L.  R.  A.  (N.  S.)  796,  76 
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Atl.  765,  and  Western  Union  Tel.  Co.  v.  Hollis,  28  Okl.  615,  115  Pac. 
775,  both  upholding  validity  of  limitation  of  sixty  days  after  filing  mes- 
sage to  present  claim;  Joshua  L.  Bailey  Co.  v.  Western  Union  Tel.  Co., 
227  Pa.  529, 19  Ann.  Gas.  895»  43  L.  R.  A.  (N.  S)  502,  76  Atl.  739,  limita- 
tion does  not  apply  to  sender  of  message;  Primrose  v.  Western  Union 
Tel.  Co.,  154  U.  S.  14,  15,  38  L.  Ed.  889,  890,  14  Sup.  Ct.  1101,  uphold- 
ing stipulation  of  telegraph  company,  limiting  liability  for  mistake  in 
unrepeated  message,  to  amount  paid;  Abraham  v.  Western  Union  Tel. 
Co.,  11  Sawy.  31,  23  Fed.  317,  holding  company  liable  for  mistake  caused 
by  negligence  despite  stipulation  referred  to  in  last  citation;  Findlay 
V.  Western  Union  Tel.  Co.,  64  Fed.  461,  holding  both  receiver  and  sender 
bound  by  stipulation  requiring  claims  for  damages  to  be  presented  with- 
in sixty  days  after  transmission  of  message;  Western  Union  Tel.  Co.  v. 
Short,  53  Ark.  440,  9  L.  R.  A.  747,  14  S.  W.  650,  holding  telegraph  com- 
pany cannot  stipulate  for  nonliability  for  n^ligence  in  transmitting 
unrepeated  message;  Hill  v.  Western  Union  Tel.  Co.,  85  Ga.  429,  21  Am. 
St.  Rep.  168,  11  S.  E.  875,  holding  one  writing  message  on  blank,  in- 
dorsed with  stipulation  that  claim  be  made  within  sixty  ^ays,  chai^- 
able  with  assent  thereto ;  Fowler  v.  Western  Union  Tel.  Co.,  80  Me.  386, 
6  Am.  St.  Rep.  213,  15  Atl.  30,  holding  reasonableness  of  conditions  on 
telegraph  blanks  a  question  of  public  policy  rather  than  private  con- 
tract ;  Young  v.  Western  Union  Tel.  Co.,  65  N.  Y.  169,  holding  one  send- 
ing message,  written  on  blank  containing  reasonable  stipulation,  thereby 
accepts  same;  Kirby  v.  Western  Union  Tel.  Co.,  7  S.  D.  632,  633,  30 
L.  R.  A.  624,  65  N.  W.  40  (reversing  4  S.  D.  115,  46  Am.  St.  Rep.  773, 
30  Ifc  R.  A.  619,  55  N.  W.  763),  holding  company,  as  common  carrier, 
has  right  to  make,  and  as  condition  precedent,  to  insist  on  compliance 
with,  reasonable  stipulations;  Western  Union  Tel.  Co.  v.  Jones,  95  Ind. 
229,  48  Am.  Rep.  714,  Manier  v.  Western  Union  Tel.  Co.,  94  Tenn.  446, 
29  S.  W.  733,  and  Western  Union  Tel.  Co.  v.  Rains,  63  Tex.  28,  uphold- 
ing stipulations  for  presentation  of  claims  within  sixty  days;  Western 
Union  Tel.  Co.  v.  Reynolds,  77  Va.  185,  46  Am.  Rep.  724,  holding  com- 
pany cannot,  by  its  stipulations,  release  itself  from  liability  for  negli- 
gence. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Pells,  2  Tex.  App.  Civ.  42, 
holding  letter  claiming  damage^,  received  by  company  as  a  claim  for  in- 
vestigation, sufficient  notice  within  stipulation;  Hartford  Ins.  Co.  v. 
Chicago  etc.  Ry.  Co.,  175  U.  S.  98,  44  L.  Ed.  88,  20  Sup.  Ct.  33,  upholding? 
stipulation  against  liability  for  negligence  in  lease  of  cold-storage  ware- 
house lands  by  railroad;  Johnson  v.  Western  Union  Tel.  Co.,  33  Fed. 
364,  holding  stipulation  for  nonliability  for  damages  from  error,  not 
claimed  within  thirty  days  from  sending  message,  unreasonable;  West- 
em  Union  Tel.  Co.  ▼•  Reals,  56  Neb.  417,  holding,  under  Nebraska  stat- 


671        SOUTHERN  EXPRESS  CO.  v.  CALDWELL.    21  WoU,  2€4^272 

ate,  company  liable  for  damages  from  incorrect  transmission,  notwith- 
standing stipulation  on  tel^ram  blanks;  Sherrill  v.  Western  Union  Tel. 
Co.,  109  N.  C.  532y  14  S.  E.  95,  holding  action  begun  by  sender  within 
bixty  days  after  notice  of  nondelivery  of  message;  sufGicient  compliance 
was  sixty-day  condition;  Western  Union  Tel.  Co.  v.  Griswold,  37  Ohio 
St.  313,  41  Am.  Bep.  605,  holding  burden  of  proof  on  company  to  show 
lack  of  negligence  iii  incorrectly  transmitting  message;  Wertz  v.  West- 
ern Union  Tel.  Co.,  7  Utah,  449, 13  L.  R.  A.  512,  27  Pac.  172,  and  Thomp- 
son V.  Western  Union  Tel.  Co.,  64  Wis.  536,  54  Am.  Bep.  647,  25  N.  W. 
791,  both  holding  stipulation  on  blanks,  for  nonliability  for  mistakes  in 
unrepeated  message,  cannot  release  company  from  liability  for  negli- 
gence. 

• 

Liability  of  telegraph  companies  for  delivery  of  false,  forged,  or 
fraudulent  messages.    Note,  1  Ann.  Gas.  578. 

Agreement  between  express  company  and  consignor  tliat  company  shall 
not  be  responsible  for  loss  or  damage  to  packages  nnless  claim  be  made 
within  ninety  days  after  deliyery  to  company  is  reasonable  and  valid. 

Approved  in  The  Queen  of  the  Pacific,  180  U.  6.  54,  57,  45  L.  Ed.  421, 
422,  21  Sup.  Ct.  280,  281,  upholding  stipulation  in  bill  of  lading  for 
goods  carried  from  San  Francisco  to  San  Pedro,  for  notice  of  claim  of 
loss  within  thirty  days  of  date  of  shipment;  Spinks  v.  Mutual  etc.  Life 
Assn.,  137  Fed.  170,  upholding  provision  in  insurance  policy  that  no 
action  shall  be  brought  after  lapse  of  one  year  from  insured's  death; 
The  Westminster,  127  Fed.  683,  62  C.  C.  A.  406,  holding  where  failure 
to  give  notice  of  claims  as  required  by  bill  of  lading  is  set  up  by  re- 
spondent as  defense,  libelant  must  prove  notice  as  condition  to  recovery; 
Marshalltown  Stone  Co.  v.  Louis  Drach  Const.  Co.,  123  Fed.  748,  uphold- 
ing provision  in  bond  given  to  secure  performance  of  contract  that  any 
action  thereon  must  be  brought  within  six  months  after  breach  of  con- 
tract; The  Arctic  Bird,  109  Fed.  175,  upholding  provision  in  bill  of 
lading  requiring  presentation  of  claim  for  damages  within  ten  days 
after  shipper  has  notice  of  loss  or  injury  as  condition  precedent  to  suit ; 
Metropolitan  Trust  Co.  v.  Toledo  etc.  R.  Co.,  107  Fed.  632,  upholding 
stipulation  in  bill  of  lading  that  carrier  shall  not  be  liable  for  damages 
unless  claim  verified  by  affidavit  be  presented  to  it  or  its  agent  within 
thirty  days  after  delivery  of  property;  Southern  Ry.  Co.  v.  Adams,  115 
Ga.  707,  42  S.  £.  36,  upholding  stipulation  making  it  condition  precedent 
to  recover  damages  for  loss  or  injury  to  livestock  to  give  written  notice 
to  agent  of  railroad  actually  delivering  stock,  before  stock  removed 
from  place  of  destination;  Broom  v. 'Western  Union  Tel.  Co.,  71  S.  C. 
511,  51  S.  E.  260,  holding  stipulation  on  printed  telegraph  blank  requir- 
ing claims  for  damages  to  be  presented  within  sixty  days  from  filing  of 
message  valid  and  binding  on  recipient  of  message;  Watson  y,  Mirike, 
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25  Tex.  Civ.  531,  61  S.  W.  540,  holding  provision  in  lease  exempting 
landlord,  in  event  he  should  distrain  for  rent,  from  any  claim  for  dam- 
ages alTeged  by  tenant  for  any  cause  whatever,  is  valid,  and  exempts 
landlord  for  damages  arising  from  legal  distraint  bat  not  from  illegal 
one. 

Carriers — ^Limitation  as  to  time  for  claiming  damages.  Note,  31 
Am.  Bep.  510. 

Validity  and  effect  of  contract  stipulation  limiting  time  to  present 
claim  against  carrier  of  goods  or  livestock.    Note,  9  Ann.  Gas.  17. 

Applicability  in  case  of  misdelivery*  or  nondelivery  of  provision  in 
shipping  contract  requiring  presentation  of  claim  for  damages. 
Note,  31  L.  R.  A.'  (N.  S.)  1181,  1182. 

Duties  of  express  companies  as  common  carriers.  Note,  61  Am.  St. 
Rep.  370. 

Conflict  of  laws  as  to  oarrier's  contracts.  Note,  68  L.  R.  A.  623» 
684. 

21  WAU.  272-275,  22  K  £d.  514,  BXTTLEB  T.  tmiTED  STATES. 

Surety  signing  government  bond  on  agreement  of  principal  to  iUl  in 
penalty  space  with  certain  sunt,  and  to  add  names  of  additional  sureties 
worth  certain  amounts,  constitutes  principal  his  agent  for  said  purposes, 
and  on  latter  filling  in  larger  sum  and  names  of  worthless  sureties,  cannot 
set  up  the  private  agreement  in  action  on  hond. 

Approved  in  Carusi  v.  Savary,  6  App.  D.  C.  346,  grantor  having  placed 
unrecorded  deed  in  hands  of  grantee  is  estopped  from  questioning 
fraudulent  delivery  of  deed  to  innocent  purchaser  by  grantee;  Hendry 
V.  Cartwright,  14  N.  M.  85,  8  L.  R.  A.  (N.  S.)  1056,  89  Pac.  312,  surety 
bond  not  acknowledged  as  provided  by  statute  is  so  incomplete  as  to 
permit  surety  to  set  up  condition  as  defense ;  Rollins  v.  Ebbs,  138  N.  C. 
146,  50  S.  E.  579,  where  sureties  signed  guardian's  bond  with  penalty 
omitted  and  intrusted  it  to  another  for  delivery,  and  bond  was  filed  with 
penalty  inserted,  sureties  estopped  to  assert  invalidity  of  bond  because  of 
omission  of  penalty;  Moses  v.  United  States,  166  U.  S.  582, 584,  41  L.Ed. 
1123,  1124, 17  Sup.  Ct.  686,  687,  where  principal  added  seals  to  like  bond 
without  Sureties'  knowledge;  Mutual  Life  Ins.' Co.  v.  Wilcox,  8  Biss.  199, 
Fed.  Cas.  9979,  holding  surety  liable  on  bond  executed  by  him  in  blank 
and  filled  in  by  principal,  obligee  being  unaware  of  said  irregularity; 
First  Nat.  Bank  v.  Dawson,  78  Ala.  71,  holding  innocent  holder  of  com- 
mercial paper  without  notice  of  conditions  imposed  by  indorser  on  use 
of  indorsement,  not  bound  thereby;  Comstock  v.  Gage,  91  111.  335,  hold- 
ing evidence  that  surety  signed  conditionally  inadmissible,  where  no- 
tice to  obligee  was  not  shown ;  Chicago  v.  Gage,  95  HI.  612,  35  Am.  Rep. 
184,  following  rule;  Benton  Co.  Skv.  Bank  v.  Boddicker,  105  Iowa,  554, 
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67  AjiL  St  Bep.  315,  45  L.  B.  A.  326,  75  N.  W.  633,  holding  obligee  may 
recover  on  bond  delivered  by  principal  in  violation  of  condition  (un- 
known to  obligee)  on  which  surety  signed;  Rose  v.  Douglass  Township, 
52  Kan.  453,  39  Am.  St.  Bep.  355,  34  Pac.  1647,  holding  signing  of  blank 
bond  by  surety  prima  facie  evidence  of  authority  of  principal  to  fill  in ; 
White  V.  Duggan,  140  Mass.  20,  54  Ajn.  Bep.  439,  2  N.  E.  Ill,  holding 
surety  executing  probate  bond  in  blank  bound,  although  principal  in- 
serts greater  sum  than  agreed  on;  Humphreys  v.  Finck,  97  N.  C.  308, 
2  Am.  St  Bep.  296,  1  S.  E.  873,  holding  one  without  notice  of  facts  may 
recover  on  bond  filled  in  by  agent  under  mere  verbal  authority;  Fowler 
V.  Allen,  32  S.  C.  237,  7  L,  B.  A.  747,  10  S.  E.  950,  holding  surety  sign- 
ing negotiable  note  up6n  conditions  not  known  to  payee,  liable  to  latter, 
although  conditions  were  not  complied  with;  Sullivan  v.  Williams,  43 
S.  C.  508,  513,  21  S.  E.  650,  652,  holding  sureties  signing  blank  bond 
estopped,  after  delivery  to  innocent  obligee,  from  showing  forgery  of 
names  of  additional  parties;  Fond  du  Lac  v.  Moore,  58  Wis.  183,  hold- 
ing officer  prohibited  by  law  from  becoming  surety  on  bond,  not  liable 
thereon,  but  cosureties  held;  dissenting  opinion  in  Sullivan  v.  Williams, 
43  S.  C.  522,  21  S.  E.  655,  holding  obligee,  having  notice  of  conditional 
signing  of  sureties,  could  not  recover,  majority  holding  he  had  no  notice 
and  could  recover. 

Distinguished  in  State  v.  Wallis,  57  Ark.  73,  20  S.  W.  812,  holding 
fact  that  persons  named  as  sureties  in  bond  have  not  signed  is  notice 
that  surety  signing  did  so  on  condition  that  others  sign;  State  v.  Mc- 
Oonigle,  101  Mo.  362,  20  Am.  St  Bep.  612,  8  L.  B.  A.  738, 13  S.  W.  759, 
holding  bond  accepted  by  court  with  knowledge  of  erasure  of  surety's 
name  without  consent  of  cosureties  not  binding  on  latter. 

He  of  two  innocent  partiefl  whose  confidence  enabled  the  wrongdoer 
to  act  must  suffer. 

Approved  in  Trustees  of  Normal  School  v.  State  Board  of  Education, 
166  N.  C.  467,  82  S.  E.  839,  board  of  trustees  bound  by  deed  fraudu- 
lently procured  by  its  secretary  on  representation  that  it  was  a  lease; 
King  County  v.  Ferry,  5  Wash.  548,  34  Am.  St  Bep.  890,  19  L.  B.  A. 
506,  32  Pac.  542,  holding  bond  altered  without  sureties'  consent  binding 
in  hands  of  innocent  obligee. 

Escrow.    Note,  130  Am.  St.  Bep.  931. 

21  WalL  276-284,  22  L.  Ed.  536,  TONI.ET  Y.  lAVENDEB. 

States  have  exclusive  control  over  estates  of  deceased  peisons  within 
their  respective  limits. 

Approved  in  Northrup  v.  Browne,  204  Fed.  229,  122  C.  C.  A.  496, 
denying  .iurisdintion  of  Federal  court  to  revise  allowance  of  claimsi 

Vm— 48 
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review  orders  of  sale  or  interfere  with  aceonnting  of  executors,  made 
by  probate  court ;  People  v.  Brady,  271  111.  109,  113,  110  N.  E.  868,  869, 
section  of  Federal  reserve  act  providing  that  Federal  reserve  board 
may  authorize  national  banks  to  act  as  trustees,  administrators,  etc.,  is 
invalid;  Troll  v.  City  of  St.  Louis,  257  Mo.  707,  708,  168  S.  W.  190, 
191,  upholding  jurisdiction  of  probate  court  over  property  standing  in 
name  of  one  partner  but  belonging  to  partnership  estate;  Divine  v. 
Unaka  Nat.  Bank,  125  Tenn.  109,  39  L.  R.  A.  (N.  S.)  686,  140  S.  W.  750, 
upholding  jurisdiction  of  State  court  over  property  of  inmate  of  national 
home  for  soldiers;  Allen  v.  Reilly,  62  Tex.  Civ.  626,  31  S.  W.  1163, 
denying  jurisdiction  of  Federal  court  to  foreclose  a  lien  on  taxes  against 
executor  where  estate  is  being  administered  in  County  Court;  In  re 
Frazer,  9  Fed.  Cas.  731,  holding  Federal  court  has  no  jurisdiction  in 
probate  proceedings;  Reed  v.  Reed,  31  Fed.  53,  holding  Federal  court, 
having  no  original  jurisdiction  over  will  contests,  cause  involving  same 
cannot  be  removed;  Copeland  v.  Bruning,  72  Fed.  8,  holding  Federal 
courts  lack  jurisdiction,  original  or  upon  removal,  over  suit  to  determine 
validity  of  will ;  In  re  Foley,  80  Fed.  950,  holding  proceedings  in  probate 
court  to  determine  whether  property  is  separate  or  community  cannot 
be  removed  by  citizens  of  other  States. 

Distinguished  in  Brown  v.  Ellis,  86  Fed.  368,  holding  assessment 
against  estate  of  owner  of  national  bank  stock,  in  hands  of  executor, 
enforceable  in  Federal  court. 

State  administration  laws  are  not  merely  rules  of  practice  for  State 
courts,  "but  laws  limiting  rights  of  parties,  to  be  observed  by  Federal  courts 
in  enforcement  of  individual  rights. 

Approved  in  Security  Trust  Co.  v.  Black  River  Nat.  Bank,  187  U.  S. 
228,  229,  47  L.  ISd.  155,  23  Sup.  Ct.  58,  holding  nonresident  creditor  of 
decedent  cannot  sue  administrator  in  Federal  court  where  suit  if  brought 
in  State  court  would  have  been  barred  by  State  statute;  Farmers'  Bank 
V.  Wright,  158  Fed.  849,  in  proceedings  to  establish  claims  against 
estates  in  Federal  courts,  service  of  process  follows  practice  of  State 
courts;  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  46,  69  C.  C.  A. 
22,  action  at  law  for  allowance  of  contingent  claim  against  estate  of 
decedent  cannot  be  maintained  in  Federal  court  after  time  limited  by 
court  under  State  statute ;  Ellis  v.  Davis,  109  U.  S.  498,  27  L.  Ed.  1010, 
3  Sup.  Ct.  335,  holding  suit  to  annul  probate,  maintainable  in  State 
courts,  maintainable  in  Federal  by  citizen  of  another  State;  Byers  v. 
McAuley,  149  U.  S.  615,  37  L.  Ed.  871,  13  Sup.  Ct.  908,  holding  property 
in  hands  of  administrator  is  in  custody  of  State  court,  and  cannot  be 
disturbed  by  Federal  process;  Dodd  v.  Ghiselin,  27  Fed.  407,  409,  hold- 
ing State  administration  law,  classif3dng  claims,  binding  on  Federal 
courts;  Walker  y.  Brown,  63  Fed.  210,  11  C.  C.  A.  136,  holding  equity 
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suit  cannot  be  midntained  in  Federal  coorfc  to  enforce  legal  demand 
merely  because  same  is  against  estate  of  decedent;  Walker  v.  Brown, 
58  Fed.  32,  aiguendo. 

Distinguished  in  Rio  Grande  R.  R.  Co.  v.  Gomila,  132  U.  S.  484,  33 
L.  Ed.  402,  10  Sup.  Ct.  157,  holding  State  probate  laws  do  not  apply 
to  property  in  custody  of  Federal  court  under  execution  at  decedent's 
death. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  429. 

Nonresident  creditor,  having  Judgment  in  Federal  court,  cannot,  by  exe- 
cution issued  therefrom,  subject  assets  of  estates  in  process  of  administra- 
tion, to  seizure  and  sale,  but  nmst  take  his  place  with  other  creditors  un- 
der State  law. 

Approved  in  Talbot  v.  First  Nat.  Bank  of  Sioux  City,  185  U.  S.  169, 
46  L.  Ed.  856,  22  Sup.  Ct.  612,  holding  sale  of  realty  without  leave  of 
court  by  trustee  in  private  deed  of  trust  while  property  in  his  possession 
as  receiver  after  appeal  from  decree  dissolving  injunction  restraining 
sale  by  trustee;  Thiol  Detective  etc.  Co.  v.  McClure,  130  Fed,  57,  58, 
unsecured  creditor  of  decedent  having  legal  demand  not  reduced  to 
judgment  cannot  sue  in  Federal  court  to  compel  executor  to  account; 
Griffin  v.  Warburtun,  23  Wash.  241,  62  Pac,  768,  holding  purchaser 
at  execution  sale  of  community  lands  levied  on  for  husband's  debt  in- 
curred after  death  of  wife  has  sufficient  interest  to  question  exercise 
of  dominion  thereover  by  administrator  de  bonis  of  wife's  estate ;  Heid- 
ritter  v.  Elizabeth  Oilcloth  Co.,  112  U.  S.  304,  305,  28  L.  Ed.  733,  5  Sup. 
Ct.  139,  14^,  and  Byers  v.  McAuley,  149  U.  S.  617,  87  L.  Ed.  872.  13 
Sup.  Ct.  909,  holding  suit  in  rem  exclusively  maintainable  by  first  of 
two  co-ordinate  courts  which  obtains  possession  of  res;  Borer  v.  Chap- 
man, 119  U.  S.  600,  30  L.  Ed.  537,  7  Sup.  Ct.  349,  holding  Federal  equity 
courts,  in  exercise  of  jurisdiction  over  parties,  cannot  control  property 
in  custody  of  State  courts ;  Byers  v.  McAuley,  149  U.  S.  620,  37  L.  Ed. 
873,  13  Sup.  Ct.  910,  following  rule;  Hutchinson  v.  Green,  2  McCrary, 
475,  476,  6  Fed.  837,  838,  holding  disposition  of  property  by  State 
court's  receiver  will  not  be  enjoined  by  Federal  court;  Taylor  v.  Life 
Assn.  of  America,  13  Fed.  498,  holding  courts  will  not  tolerate  attempts 
to  give  resident  creditors  preference  in  settling  insolvent  estate;  Terry 
V.  Bank  of  Cape  Fear,  20  Fed.  775,  holding  nonresident  obtaining  Fed- 
eral judgment  against  estate  must  collect  same  according  to  local  law; 
Ball  V.  Tompkins,  41  Fed.  490,  holding  Federal  jurisdiction  over  admin- 
istration will  not  be  exercised  when  State  courts  of  concurrent  juris- 
diction have  taken  possession  of  controversy;  Cohen  y.  Solomon,  66 
Fed.  413;  holding  Federal  court  first  obtaining  jurisdiction  in  fore- 
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closnre  proceedings  has  exclusive  right  to  determine  rights  of  parties 
to  property;  Compton  v.  Jesup,  68  Fed.  279,  15  C.  C.  A.  397,  holding 
jurisdiction  of  court  over  property  in  its  custody  cannot  be  interfered 
with  by  action  of  co-ordinate  court ;  Lant  v.  Manley,  71  Fed.  12,  holding 
biir  calling  upon  Federal  court  to  dispossess  administrators  of  control 
over  decedent's  property  demurrable;  Bedford  Quarries  Co.  v.  Thom- 
linson,  95  Fed.  210,  3  C.  C.  A.  272,  holding  bill  will  not  lie  in  Federal 
court  to  compel  administrators  to  satisfy  decedent's  debt;  United  States 
V.  Hailey,  2  Idaho,  30,  3  Pac.  264,  holding  United  States  must  come  into 
probate  court  like  other  creditors  to  enforce  its  claim  against  estate; 
Martin  v.  Fort,  83  Fed.  24,  27  C.  C.  A.  428,  without  application ;  Graham 
V.  Parham,  32  Ark.  693,  ai^endo.  Federal  court  cannot  enforce  by 
mandamus  tax  levy  unauthorized  by  State  Constitution;  dissenting 
opinion  in  In  re  Delk's  Estate,  2  Ind.  Ter.  580,  52  S.  W.  55,  majority 
holding  Federal  courts  in  Indian  Territory  have  jurisdiction  over  pro- 
bate proceedings  where  nonresidents  are  creditors;  Briggs  v.  Stroud, 
58  Fed.  720,  holding  plea  did  not  sufficiently  allege  pendency  of  probate  * 
proceedings  in  State  court;  Conway  v.  Owensboro  Savings  Bk.  etc. 
Co.,  165  Fed.  826,  arguendo. 

Distinguished  in  Stevens  v.  Smith,  126  Fed.  709,  710,  61  C.  C.  A.  624, 
holding  legatees  and  distributees  of  testator  are  indispensable  parties 
to  suit  in  Federal  court  by  heir  to  obtain  construction  of  will  and  to 
declare  several  provisions  therein  void;  Jordan  v.  Taylor,  98  Fed.  646,  , 
holding  during  time  estate  is  in  probate  in  State  court  and  prior  to  ren- 
dition of  executor's  account.  Federal  court  will  not  entertain  bill  by 
cestui  que  trust  under  trust  fund  of  residuum  of  estate  to  set  aside 
executor's  sale  and  to  take  proceeds  out  of  his  possession;  Barber  v. 
Peay,  31  Ark.  399,  holding  creditor  acquiring  lien  on  specific  property 
may  enforce  same  after  debtor's  death,  without  resorting  to  general 
assets  through  probate  court. 

Jurisdiction  of  Federal  court  to  establish  claim  of  foreign  creditor 
against  estate  of  decedent.    Note,  Ann.  Gaa.  1913D,  464. 

Federal  court  may  render  Judgment  against  estate  under  administra- 
tion according  to  State  laws,  although  same  may  be  collected  only  through 
State  probate  court. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S. 
44,  64  L.  Ed.  84,  30  Sup.  Ct.  10,  where  Federal  courts  acquire  jurisdic- 
tion by  adverse  citizenship,  it  may  determine  interests  of  parties  in 
the  estate ;  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  54,  52  L.  Ed. 
386,  28  Sup.  Ct.  182,  Circuit  Court  having  taken  possession  of  the 
property,  namely,  certain  negotiable  bonds,  had  jurisdiction  to  deter- 
mine all  questions  concerning  them;  Johnson  v.  Gamer,  233  Fed.  767, 
and  Johnson  v.  Johnson,  225  Fed.  417,  both  sustaining  intervention  in 
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Federal  court  by  creditors  of  deceased  in  suit  to  determine  community 
property  rights ;  Newberry  v.  Wilkinson,  199  Fed.  679,  118  C.  C.  A.  Ill, 
upholding  Federal  jurisdiction  in  case  of  diverse  citizenship  to  compel 
an  accounting  by  guardian;  American  Baptist  Home  Mission  Society 
V.  Stewart,  192  Fed.  979,  upholding  jurisdiction  of  Federal  courts,  in 
case  of  diverse  citizenship,  to  distribute  share  of  estate;  Eddy  v.  Eddy, 
168  Fed.  599,  93  C.  C.  A.  586,  upholding  jurisdiction  of  Federal  court, 
on  diverse  citizenship,  to  determine  right  of  widow  to  elect  between 
statutory  estate  and  that  provided  by  will;  City  of  New  Orleans  v. 
Howard,  160  Fed.  398,  87  C.  C.  A.  345,  upholding  jurisdiction  of  Federal 
court  in  partition  proceedings  after  it  acquired  possession  of  the  prop- 
erty; Brun  V.  Mann,  151  Fed.  150,  153,  12  L.  R.  A.  (N.  S.)  154,  80 
C.  C.  A.  513,  upholding  jurisdiction  of  Federal  court  to  enforce  its  de- 
cree which  constituted  a  claim  against  an  estate  pending  in  State  court; 
Cheshire  Provident  Inst.  v.  Anglo-American  Land  etc.  Co.,  132  Fed. 
969,  66  C.  C.  A.  122,  judicial  proceedings  on  petition  of  bank  commis- 
sioners, under  N.  H.-  Pub.  Stats.  1901,  c.  162,  for  winding  up  bank  do 
not  dissolve  corporation  at  once  so  as  to  preclude  judgment  against  it 
by  Federal  court;  Hall  v.  Bridgeport  Trust  Co.,  123  Fed.  740,  holding 
Federal  court  has  no  jurisdiction  of  suit  for  specific  performance  of 
contract  by  which  intestate  agreed  to  make  complainant  sole  heir  while 
estate  is  in  administration  in  State  probate  court  as  insolvent  estate; 
Williams  v.  Crabb,  117  Fed.  197,  59  L.  R.  A.  425,  54  C.  C.  A.  213,  uphold- 
ing Federal  equity  jurisdiction  over  contest  of  validity  of  probated 
will  where  State  law  confers  such  jurisdiction  upon  State  courts  of 
original  equity  jurisdiction ;  Hale  v.  Tyler,  115  Fed.  835,  838,  upholding 
Federal  jurisdiction  of  suit  by  creditor  of  deceased  on  behalf  of  all 
creditors  to  set  aside  alleged  fraudulent  conveyance  by  decedent,  not- 
withstanding pendency  of  State  probate  proceedings,  wh^re  State  court 
has  not  granted  license  to  sell;  United  States  v.  Eisenbeis,  112  Fed. 
197,  199,  50  C.  C.  A.  179,  holding  where  prior  to  service  of  process  in 
Federal  condemnation  proceedings,  summons  served  on  defendant  in 
State  suit  by  third  party  claiming  interest  in  land,  State  court  acquired 
priority  of  jurisdiction,  so  that  Federal  court  in  condemnation  pro- 
ceedings could  give  effect  to  State  judgment  in  distribution  of  proceeds 
of  condemnation;  Lyttle  v.  National  Surety  Co.,  43  App.  D.  C.  142, 
sustaining  jurisdiction  of  equity  court  to  determine  controversy  between 
silrety  company  and  trustee  in  bankruptcy  under  bankruptcy  act;  dis- 
senting opinion  in  Schurmeier  v.  Connecticut  Mut.  Life  Ins.  Co.,  171 
Fed.  19,  96  C.  C.  A.  107,  majority  sustaining  equitable  jurisdiction  of 
Federal  court  to  establish  claim  against  estate  by  foreign  creditor; 
Kitteredge  v.  Race,  92  U.  S.  121,  23  L.  Ed.  490,  holding  exclusive  State 
jurisdiction  over  probate  matters  not  interfered  with  by  Federal  judg- 
ment against  estate;  Byers  v.  McAuley,  149  U.  S.  620,  37  L.  Ed.  873, 
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13  Sup.  Ct.  910^  holding  citizen  of  another  State  may  enforce  adjudica- 
tion of  his  right  to  share  estate  against  administrator  personally;  Black 
V.  Scotty  9  Fed.  191,  upholding  Federal  jurisdiction  over  bill  in  fore- 
closure against  trustee  of  property  in  custody  of  probate  court;  PuUiam 
V.  Pulliam,  10  Fed.  30,  holding  Federal  court  may  require  executor  to 
account  de  novo  for  ascertainment  of  legatee's  share;  Edwards  v.  Hill, 
59  Fed.  726,  8  C.  C.  A.  233,  holding  citizen  of  another  State  may  main- 
tain Federal  suit  to  foreclose,  although  mortgagor  has  made  statutory 
assignment  for  creditors  under  State  law;  Wickham  v.  Hull,  60  Fed. 
330,  holding  Federal  court  has  jurisdiction  to  adjudge  whether  liability 
exists  against  estate,  although  it  cannot  enforce  same  by  execution; 
In  re  Foley,  80  Fed.  951,  holding  nonresident  may  maintain  Federal 
suit  to  establish  claim ;  Brockett  v.  Richardson,  61  Miss.  779,  holding 
Federal  courts  at  suit  of  foreign  creditor  may  subject  property  of  dece- 
dent to  payment  of  claim ;  Fleisher  v.  Greenwald,  20  Fed.  550,  arguendo, 
nonresident  of  mortgagor's  State  not  bound  by  State  court's  order 
adjudicating  validity  of  mortgage  as  against  his  equities;  Heath  v. 
Shaffer,  93  Fed.  650,  State  courts  have  jurisdiction  of  suits  by  trustees 
in  bankruptcy  for  collection  of  debts  due  estate;  Gay  v.  Brierfield  Goal 
Go.,  94  Ala.  313,  316,  33  Am.  St.  Bep.  131,  134,  16  L.  B.  A.  568,  570, 
11  South.  357,  358,  State  court  has  jurisdiction  over  bill  by  contract 
creditor  not  party  to  Federal  proceedings  involving  property  of  cor- 
poration debtor. 

Foreign  judgments  against  an  executor  or  administrator.    Note,  27 
L.  B.  A.  104. 

Federal  court's  power  to  enforce  own  judgment  against  decedent's 
estate.    Note,  12  L.  B.  A.  (N.  S.)  156. 

21  WaU.  284-288,  22  L.  £d.  651,  BAILET  y.  CLABK. 

Tenn  "capital,*'  used  with  respect  io  property  of  corporation  or  associa- 
tion, applies  only  to  property  or  means  contributed  by  stockholders  as  fund 
or  basis  for  business  for  which  corporation  was  formed,  excluding  tern- 
porary  loans,  although  used  in  such  business. 

Approved  in  First  Nat.  Bank  v.  Turner,  154  Ind.  461,  462,  57  N.  E. 
112,  113,  holding  under  Tax  Laws  of  1899,  p.  493,  owners  of  shares  in 
national  bank  are  not  entitled  to  deduct  from  assessed  valuation  of  stock 
their  bona  fide  indebtedness ;  People  v.  Feitner,  167  N.  Y.  10,  60  N.  E. 
268,  holding  value  of  seat  in  New  York  Stock  Exchange,  though  capital 
invested  in  business  in  State,  is  not  taxable  under  tax  laws  of  1896; 
Union  Pac.  life  Ins.  Go.  v.  Ferguson,  64  Or.  399,  43  L.  B.  A.  (N.  S.) 
1958,  129  Pac.  530,  ''capital  stock"  does  not  include  surplus  or  profits 
subject  to  withdrawal  in  dividends;  San  Francisco  v.  Spring  Valley 
Water  Works,  63  Gal.  530,  532,  holding  whatever  money  composing 
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capital  stock  fund  be  invested  in  takes  its  place,  becoming  part  of  capi- 
tal stock;  Wells  v.  Green  Bay  Canal  Co.,  90  Wis.  452,  64  N.  W.  73,  dis- 
tinguishing capital  from  capital  stock. 

Term  ''capital'*  of  a  l>ank,  in  section  110,  Beyenne  Act  of  1866,  em- 
braces only  the  fixed  capital  employed  in  business  of  banking,  as  distin- 
guished from  deposits  and  temporary  loans  in  the  course  of  business. 

Approved  in  Leather  Mfrs.  Nat.  Bank  v.  Treat,  128  Fed.  263,  62 
C.  C.  A.  644,  holding  fund  carried  by  bank  on  books  under  head  of  profit 
and  loss  and  used  in  business  like  its  other  capital  is  subject  to  taxa- 
tion under  30  Stat.  448;  Bailey  v.  Work,  154  U.  S.  616,  22  L.  Ed.  653, 
14  Sup.  Ct.  1195,  following  rule ;  St.  Louis  etc.  Ry.  Co.  v.  Lof tin,  30  Ark. 
707,  holding  "capital  stock''  exempt  from  taxation  means  capital  to 
be  raised  by  stock  subscriptions,  excluding  land  granted  by  Congress; 
New  Orleans  v.  New  Orleans  Canal  etc.  Co.,  29  La.  Ann.  857,  holding 
bank  capital,  subject  to  taxation  thereas,  is  composed  of  balance  of 
assets,  after  deducting  debts  and  exempt  assets;  Smith  v.  Sipperley, 
9  Utah,  272,  34  Pac.  55,  aiguendo. 

Distinguished  in  Brooks  v.  Memphis,  4  Fed.  Cas.  288,  holding  with- 
out  application  to  meaning  of  term  ''capital''  as  used  in  Tennessee  Con« 
stitution. 

After  controyendes  have  arisen  as  to  interpretation  of  statute,  Con- 
gress may  pass  act  defining  terms  of  former  and  declaring  its  construction, 
which  act  may  apply  to  cases  arising  before  its  enactment. 

Approved  in  Wetmore  ▼,  Markoe,  196  U.  S.  77,  49  L.  Ed.  394,  25  Sup. 
Ct.  172,  discharge  in  bankruptcy  does  not  bar  collection  of  arrears  in 
alimony  and  allowance  for  support  of  children  due  under  divorce  de- 
cree ;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  21,  49  L.  Ed.  371,  25  Sup. 
Ct.  158,  equipment  of  locomotive  and  diner  with  automatic  couplers  of 
such  different  type  as  not  to  couple  with  each  other  automatically  does 
not  satisfy  Comp.  Stats.  1901,  p.  3174;  United  States  v.  Claflin,  14 
Blatchf.  59,  Fed.  Cas.  14,799,  holding  Congress  may  declare  by  statute 
existing  state  of  statutory  law. 

Distinguished  in  United  States  v.  Jordan,  2  Low.  543,  Fed.  Cas.  15,498, 
holding  expression  of  Congress  cannot  act  as  a  retroactive  repeaL 

21  Wall.  28^294,  22  L.  Ed.  634,  TEBBELL  y.  AUJSON. 

Wtit  of  assistance  is  proper  process  to  issue  from  court  of  equity  to 
place  purchaser  of  mortgaged  premises  under  its  decree,  in  possession, 
after  he  has  received  commissioner's  deed,  as  against  parties  in  possession 
who  refuse  to  surrender  pursuant  to  order  of  court. 

Approved  in  Daggs  v.  Wilson,  6  Ariz.  395,  59  Pac.  153,  following  rule; 
McLane  v.  Peaggio,  24  Fla.  97,  3  South.  835,  holding  vendee  of  pur- 
chaser at  foreclosure  sale  entitled  to  writ  against  mortgagor  in  posses- 
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sion ;  Ball  v.  Ridge  Copper  Co.,  118  Mich.  15,  76  N.  W.  133,  holding  pur- 
chaser under  tax  deed  may  be  put  in  possession  by  writ  of  assistance. 

Writs  of  assistance.    Notes,  51  Am.  Dec.  154, 155;  Ann.  Gas.  1918D, 
1120,  1124. 

Jurisdiction  of  equity  to  put  party  in  possession  in  aid  of  its  decree. 
Note,  93  Am.  St.  Rep.  159,  162. 

Under  modem  theory  of  mortgages,  owner  of  property,  whether  origi- 
nal mortgagor  or  successor  in  interest,  has  same  right  to  be  heard  respect- 
ing existence  of  debt  alleged,  before  property  can  be  sold,  which  owner  of 
equity  of  redemption  possessed  at  common  law. 

Approved  in  Wheaton  v.  Daily  Telegraph  Co.,  124  Fed.  62,  59  C.  C.  A. 
427,  holding  where  bank  to  which  insolvent  corporation  was  indebted 
was  not  party  to  action  by  stockholder  for  administration  of  assets, 
court  cannot  direct  bank  to  pay  over  deposits  of  corporation  pending 
determination  of  bank's  right  to  set  off  such  deposit  against  debt;  Tur- 
ner v.  Southern  etc.  Loan  Assn.,  101  Fed.  316,  41  C.  C.  A.  379,  holding  in 
suit  to  foreclose  mortgage  given  to  building  association  by  borrowing 
member,  since  deceased,  and  in  which  it  sought  to  cancel  stock  of  such 
member  and  adjust  equities,  his  heirs  and  representatives  i^e  necessary 
parties;  American  Loan  etc.  Co.  v.  Atlanta  Elec.  Ry.  Co.,  99  Fed.  318, 
holding  proceeding  by  senior  mortgagee  to  foreclose  mortgage  according 
to  Georgia  statutes  and  sale  thereof  do  not  deprive  junior  mortgagee, 
who  cannot  under  statute  be  made  party,  of  right  to  redeem;  Commer- 
cial Bank  v.  Sandford,  99  Fed.  157,  holding  foreclosure  bill  not  multi- 
farious because  it  joins  as  defendants  parties  claiming  title  to  land  un- 
der sale  upon  tax  warrant  against  mortgagor,  which  sale  was  made  after 
execution  of  mortgage ;  Hefner  v.  Northwestern  Life  Ins.  Co.,  123  U.  S. 
755,  31  L.  Ed.  312,  8  Sup.  Ct.  340,  holding  court  may  permit  vendee  of 
land  sold  for  taxes  assessed  after  date  of  mortgage  to  be  made  party, 
and  may  determine  validity  of  his  title. 

Subsequent  purchasers  and  encumbrancers.    Note,  1  Am.  St.  Rep. 
191. 

Writ  of  assistance  can  only  issue  against  parties  to  foreclosure  pro- 
ceedings, and  parties  entering  under  them  pendente  lite. 

Approved  in  Long  v.  Morris,  176  Ala.  374,  58  South.  275,  writ  of 
assistance  not  applicable  to  purchaser  in  good  faith  before  foreclosure; 
Fox  V.  Stubenrauch,  2  Cal.  App.  94,  83  Pac.  84,  where  on  application  for 
writ  of  assistance  by  purchaser  at  foreclosure  it  appeared  that  another 
claimed  title  under  deed  made  by  one  of  defendants  in  foreclosure  pen- 
dente lite,  his  tenant  cannot  plead  title  to  defeat  writ;  Lundstrom  v. 
Branson,  92  Kan.  81,  52  L.  R.  A.  (N.  S.)  697,  139  Pac.  1173,  writ  of 
assistance  not  proper  to  put  into  possession  purchaser  at  ordinary  exe- 
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cntion  sale;  Merrill  v.  Wright,  65  Neb.  796,  101  Am.  St.  Bep.  645,  91 
N.  W.  698,  one  in  possession  in  good  faith  under  void  tax  deed  cannot 
be  dispossessed  under  writ  of  assistance;  Gillett  v.  Romig,  17  Okl.  337, 
87  Pac.  329,  a  mortgagee  in  possession  cannot  be  dispossessed  as  long  as 
mortgage  is  unsatisfied;  dissenting  opinion  in  Anderson  v.  Thompson, 
3  Ariz.  69,  20  Pac.  805,  majority  awarding  writ  of  assistance  against 
parties  in  possession  under  mortgagor  though  foreclosure  dismissed  as 
to  them  on  their  disclaiming  interest,  where  they  repudiate  disclaimer 
by  remaining  in  possession  and  setting  up  after-acquired  title  by  home- 
stead entry ;  Lacassagne  v.  Chapuis,  144  U.  S.  125,  36  L.  Ed.  371, 12  Sup. 
Ct.  662,  holding  purchaser  from  defendant  pendente  lite  subject  to 
operation  of  writ  of  possession;  Comer  v.  Felton,  61  Fed.  735,  10  C.  C. 
A.  28,  holding  writ  properly  refused  against  one  not  party  to  suit;  Exum 
V.  Baker,  115  N.  C.  244,  44  Am.  St.  Bep.  450,  20  S.  E.  449,  holding  ques- 
tion of  title  not  triable  on  application  for  writ  as  against  adverse  claim- 
ant in  possession,  not  bound  by  decree;  Ex  parte  Jenkins,  48  S.  C.  332, 
26  S.  E.  689,  holding  one  not  party  to  foreclosure,  claiming  possession 
through  one  not  party,  cannot  be  dispossessed  by  writ. 

Distinguished  in  Howard  v.  Milwaukee  etc.  Ry.  Co.,  101  U.  S.  849, 
25  L.  Ed.  1084,  holding  decree  of  sale  in  equity  not  void  because  second 
encumbrancer  was  not  made  party  thereto;  Howard  v.  Milwaukee  etc. 
Ry.  Co.,  7  Biss.  82,  Fed.  Cas.  6761,  holding  prior  judgment  enforceable 
by  bill  in  equity  to  which  holder  of  second  judgment  is  not  made  party. 

21  WaU.  294-302,  22  L.  Ed.  560,  FIBST  NAT.  BANE  OF  DEOATUB  ▼. 
HOME  SAVIKaS  BANK  OF  8T.  LOmS. 

A  guaranty  of  A'8  drafts,  drawn  against  shipments  of  "cattle,*'  includes 
hogs. 

Approved  in  Prink  v.  Brotherhood  Accident  Co.,  75  Vt.  251,  54  Atl. 
176,  holding  where  policy  provided  that  if  insured  should  be  killed  while 
engaged  in  occupation  more  hazardous  than  that  written  in  policy, 
amount  recoverable  should  be  diminished,  and  occupation  of  ''cattle 
shipping  and  tender  in  transit"  was  so  classed,  term  did  not  include 
tender  of  horses  in  transit;  State  v.  Groves,  119  N.  C.  823,  26  S.  E.  820, 
holding  term  as  used  in  code  (section  1003),  punishing  abuse  of  cattle, 
includes  goats ;  Hewitt  v.  Watertown  Ins.  Co.,  55  Iowa,  325,  39  Am.  Bep. 
174,  7  N.  W.  596,  policy  covering  grain  in  stack  included  stack  of  flax 
raised  for  seed. 

Distinguished  in  Enders  v.  McDonald,  5  Ind.  App.  301,  31  N.  E.  1057, 
holding  term  ''cattle,"  in  Indiana  act  defining  partition  fences,  applies 
only  to  beasts  of  bovine  genus. 

incorrect  charge  is  not  ground  for  reversal  where  record  allows  that 
result  of  trial  would  not  have  been  affected. 
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Approved  in  Cook  v.  Foley,  152  Fed.  48,  81  C.  C.  A.  237,  applying 
rule  where  error  appears  on  face  of  record;  Tevis  v.  Ryan,  13  Ariz, 
130,  108  Pac.  465,  affirming  judgment  reaching  correct  solution  though 
based  on  verdict  reached  on  wrong  theory ;  McLemore  v.  Louisiana  State 
Bank,  91  U.  S.  28,  23  L.  Ed.  196,  holding  it  unnecessary  to  consider 
charges  given  where  record  shows  appellant's  case  to  have  been  fatally 
defective;  Mobile  etc.  Ry.  Co.  v.  Jurey,  111  U.  S.  593,  28  L.  Ed.  531, 

4  Sup.  Ct.  570,  holding  judgment  shown  by  record  to  have  been  correct, 
not  reversible  for  error  nor  injurious  to  appellant;  West  v.  Camden, 
135  U.  S.  522,  34  L.  Ed.  358,  10  Sup.  Ct.  841,  holding  judgment  not  re- 
versible for  erroneous  instruction  where  appellant  could  not  have  recov- 
ered  irrespective  thereof;  New  York  etc.  R.  R.  Co.  v.  O'Leary,  93  Fed. 
741,  742,  35  C.  C.  A.  562,  holding  erroneous  instructions  which,  nnder 
verdict  rendered,  could  not  have  prejudiced  appellant,  not  ground  for 
reversal;  dissenting  opinion  in  Cahill  v.  Chicago  etc.  Ry.  Co.,  74  Fed. 
295,  20  C.  C.  A.  184,  majority  holding  judgment  reversible  for  errone- 
ous charge,  without  considering  defense  not  considered  below. 

Miscellaneous.  Cited  in  Merchants'  Bank  v.  Gnswoldi  72  N.  Y.  479, 
28  Am.  Rep.  164,  arguendo. 

21  WaU.  302-310,  22  L.  Ed.  639,  JENNI80NB  ▼.  LBONABD. 

Under  act  of  March  3,  1866,  providing  for  trial  of  facts  hy  court,  Su- 
preme Oonrt  is  only  authorized  to  review  sufficiency  of  facta  found  to  sup- 
port judgment. 

Approved  in  Southern  Ry.  Co.  v.  Atlanta  Nat.  Bank,  112  Fed.  867, 
56  L.  R.  A.  546,  50  C.  C.  A.  558,  holding  where  case  tried  without  jury 
and  facts  are  undisputed,  only  question  reviewable  is  whether  judgment 
is  supported  by  facts  found;  The  Abbotsford,  98  U.  S.  443,  25  L.  Ed. 
169,  and  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  £d.  232,  16  Sup.  Ct. 
1066,  holding  bill  of  exceptions  cannot  be  used  to  review  evidence  sup- 
porting findings;  Martinton  v.  Fairbanks,  112  U.  S.  673, '28  L.  Ed.  86S» 

5  Sup.  Ct.  322,  holding  findings  of  fact  conclusive. 

Under  contract  for  sale  of  timber  land  on  Installments,  vendee  to  keep 
payments  up  in  ratio  of  timber  cut,  and  vendor  reserving  right  of  entry  in 
'  case  of  nonpayment,  time  is  of  essence  of  contract. 

Approved  in  Peasley  v.  Noble,  17  Idaho,  694,  134  Am.  St.  Rep.  270, 
27  L.  R.  A.  (N.  S.)  216,  107  Pac.  404,  denying  right  of  forfeiture  in 
conditional  sale  where  payment,  though  in  arrears,  was  not  demanded; 
Snider  v.  Yarbrough,  43  Mont.  208,  115  Pac.  413,  holding  in  construing 
option  on  mining  claim,  time  was  of  the  essence;  Settle  v.  Winters,  2 
Idaho,  210,  10  Pac.  222,  holding  time  of  essence  of  contract  where  char- 
acter of  property  renders  value  liable  to  fluctuation ;  Missouri  etc.  R.  R. 
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_  _  • 

Co.  V.  Brickley,  21  Kan.  291,  holding  time  of  essence  of  contract  there 
invoked. 

When  time  is,  or  may  become,  of  the  essence  of  contracts  for  the 
sale  of  land.    Note,  104  Am.  St.  Rep.  270. 

In  sales  of  land  hy  contract,  payment  haing  made  In  installments,  yen- 
dor  retains  legal  title  as  trustee  for  vendee  to  extent  of  latter^  payments, 
and  on  payment  of  foil  price  may  he  compelled  to  convey. 

Approved  in  Elterman  v.  Hyman,  192  N.  Y.  119,  127  Am.  St.  Rep. 
862,  15  Ann.  Cas.  66,  84  N.  E.  940,  purchaser  has  lien  on  land  to  extent 
paid  which  may  be  foreclosed  on  vendor's  default;  Brooke  v.  Eastman, 
17  S.  D.  347,  96  N.  W.  701,  interest  of  one  who  has  made  first  payment 
and  received  contract  of  sale  of  school  lands  from  land  commissioners 
is  subject  to  execution;  dissenting  opinion  in  Roberts  v.  Braffett,  33 
Utah,  89,  92  Pac.  803,  majority  holding  purchaser  not  entitled  to  specific 
performance  where  he  had  defaulted  in  paying  installments;  Missouri 
etc.  R.  R.  Co.  V.  Brickley,  21  Kan.  293,  as  describing  characteristics  of 
installment  land  contracts. 

Interest  of  vendee,  milder  contract  for  sale  of  land  on  installments^ 
being  merely  equitable,  to  extent  of  payments  made,  wliatever  ends  snch 
interest  places  vendor  in  statu  quo. 

Approved  in  White  v.  Stanley,  88  Vt.  411,  92  Atl.  636,  vendor,  after 
foreclosure  of  vendee's  interest,  cannot  recover  installments  due  at  time 
of  foreclosure;  Nelson  v.  Graff,  12  Fed.  391,  and  Stratton  v.  California 
Laud  Co.,  86  Cal.  359,  24  Pac.  1067,  both  arguendo. 

The  lien  of  a  vendee.    Note,  127  Am.  St.  Rep.  881, 

21  WaU.    310-316,    22  I*.  Ed.  582,  OEDAB    BAPIDS    ETO.  B.  B.  OO.  ▼.* 
OOUBTBIOHT. 

Act  of  1866,  granting  lands  to  Iowa  to  aid  railroad  construction,  was 
a  grant  in  praesenti,  passing  title  to  sections  to  be  afterward  located. 

Approved  in  United  States  v.  Tennessee  etc.  R.  R.  Co.,  71  Fed.  73, 
construing  like  grant  to  Alabama,  act  of  June  3,  1856;  Chicago  etc. 
R.  R.  Co.  V.  Grinnell,  51  Iowa,  483,  1  N.  W.  718,  holding  location  of 
road  and  selection  of  sections  passed  title  thereto  under  act  of  1856. 

Grant  of  railroad  lands  by  Iowa  to  Iowa  Oentral  Air-Idne  railroad 
(1866)  was  grant  in  praesenti,  and  railroad's  grantee  took  title  unimpaired 
by  railroad's  breach  of  conditions  subsequent. 

Approved  in  United  States  v.  Tennessee  &  Coosa  R.  R.,  176  U.  S. 
252,  253,  44  L.  Ed.  466,  467,  20  Sup.  Ct.  374,  holding  affirmative  action 
necessary  for  forfeiture  of  lands  granted  by  congressional  act  of  1856 
to  Alabama  for  railroad  aid;  Van  Kirk  Liand  etc.  Co.  v.  Green,  132 
Ala.  352,  31  South.  485,  holding  lands  granted  to  Mobile  &  Georgia 
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railroad  by  act  Cong.,  June  3,  1856,  and  confirmed  by  forfeiture  act 
of  1890;  could  not  be  divested  by  act  of  land  commissioner  in  leaving 
it  out  of  allotment  made  by  him  under  statute;  Cedar  Rapids  etc.  R.  R. 
Co.  V.  Herring,  110  U.  S.  29,  28  L.  Ed.  58,  3  Sup.  Ct,  487,  construing 
same  grants;  United  States  v.  California  etc.  Land  Co.,  148  U.  S.  43, 
37  L.  Ed.  360,  13  Sup.  Ct.  462,  holding  title  to  first  thirty  sections  under 
similar  act  of  July  2,  1864,  not  dependent  upon  completion  of  road; 
Southern  Pacific  Ry.  Co.  v.  Esquibel,  4  N.  M.  343,  5  N.  M.  141,  20  Pac. 
115,  as  to  enforcement  of  forfeiture  by  government. 

21  WaU.  317-325,  22  L.  Ed.  517,  CHAMBERS  OOXJNTr  Y.JOfLEWB. 

Erroneous  sustaining  of  special  demurrer  to  special  plea  is  not  ground 
for  reversal  where  whole  merits  of  case  are  put  in  issue  by  another  plea. 

Approved  in  Sloan  Mill  Co.  v.  Guttshall,  3  Colo.  12,  and  Brown  v. 
People,  3  Colo.  120,  both  holding  improper  striking  out  of  plea  not 
ground  for  reversal  where  party  was  permitted  to  litigate  all  alleged 
thereunder;  Colorado  Central  R.  R.  Co.  v.  Blake,  3  Colo.  418,  holding 
error  in  sustaining  demurrer  not  ground  for  reversal  where  same  defense 
was  available  under  another  plea. 

OerUflcation  that  preliminary  requisites  of  bond  issue  have  heen  com> 
plied  with,  by  persons  appointed  by  law  to  so  certify,  is  conclusive  in^ 
favor  of  holder  purchasing  on  faith  thereof. 

Approved  in  Lee  County  v.  Clewes,  154  U.  S.  609,  22  L.  Ed.  520,  14 
Sup.  Ct.  1204,  following  rule;  Nolan  County  v.  State,  83  Tex.  195,  17 
S.  W.  827,  holding  purchaser  has  right  to  rely  upon  recitals  in  county 
bonds;  dissenting  opinion  in  State  v.  Funding  Board,  28  La.  Ann.  258, 
majority  holding  purchasers  of  bonds  chargeable  with  notice  of  Gov- 
ernor's lack  of  authority  to  certify  same. 

Distinguished  in  Mercer  County  v.  Provident  Life  etc.  Co.,  72  Fed. 
632,  19  C.  C.  A.  44,  holding  purchaser  of  bonds  lacking  such  certificate 
chargeable  with  notice. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  R.  A.  S26. 

Defects  or  irregularities  in  issuance  of  negotiable  county  bonds  can  be 
set  up  by  maker  against  holder  with  notice,  or  who  has  not  paid  value 
therefor. 

Approved  in  Carpenter  v.  Greene  County,  130  Ala.  633,  29  South.  199, 
following  rule;  Presidio  County  v.  Noel- Young  Bond  etc.  Co.,  212  U.  S. 
70,  53  L.  Ed.  407,  29  Sup.  Ct.  237,  a  bona  fide  purchaser  for  value  before 
maturity  of  bonds  is  not  affected  by  adverse  decision  respecting  coupons 
thereof;  Lee  County  v.  Clewes,  154  U.  S.  609,  22  L.  Ed.  520,  14  Sup.  Ct. 
1204,  following  rule ;  Madison  v.  Smith,  83  Ind.  515,  upholding  action  by 
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taxpayer  to  cancel  nnauthorized  municipal  bonds  in  hands  of  holder 
with  notice. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  672,  686. 

Where  statute  authorizes  loan  by  counties  to  railroads  on  basis  of  pre- 
scribed written  proposition  by  latter,  such  proposition  is  a  necessary  pre- 
liminary to  legal  Issuance  of  bonds. 

Approved  in  Lee  County  v.  Clewes,  154  U.  S.  609,  22  L.  Ed.  520,  14 
Sup.  Ct.  1204,  following  rule. 

In  action  on  bonds,  production  of  same,  execution  being  not  in  issue, 
establishes  presumptiTely  that  plaintiff  is  holder  for  value,  before  matur- 
ity, without  notice. 
Approved  in  Pickens  v.  Post,  99  Fed.  662,  following  rule. 

Judgment  against  county  on  railroad  aid  bonds  in  favor  of  innocent 
purchaser,  before  maturity,  without  notice  of  defects,  al&rmed. 

Approved  in  Lee  County  v.  Clewes,  154  U.  S.  609,  22  L.  Ed.  520,  14 
Sup.  Ct.  1204,  following  rule;  Louisiana  v.  Clinton,  28  La.  Ann.  227, 
holding  irregularly  issued  but  authorized  bonds,  valid  in  hands  of  inno- 
cent purchaser. 

Distinguished  in  Francis  v.  Howard  County,  50  Fed.  57,  holding  bonds 
issued  in  excess  of  amount  allowed  by  law  void. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  407. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  R.  Co.  v.  Lansford,  102 
Fed.  66,  42  C.  C.  A.  160,  holding  Alabama  decisions  construing  Code 
Ala.  1896,,  §  26,  as  permitting  exemplary  damages  in  action  for  negli- 
gence causing  death,  is  binding  on  Federal  court. 

21  WaU.  326-342,  22  I*.  Ed.  542,  FIBST  NAT.  BANK  OF  OXABION  V. 
JONES. 

Delivory  to  creditor  of  Judgment  note  payable  one  day  after  date,  with 
right  of  immediate  execution,  for  debt  not  yet  due,  affords  strong  presump- 
tion of  intent  to  prefer  creditor,  and  of  latter's  intent  to  secure  preference. 
Approved  in  Huntington  v.  Baskerville,  192  Fed.  816,  113  C.  C.  A. 
137,  holding  voidable  a  preferential  transfer  by  means  of  which  note 
given  by  debtor  and  surety  was  paid;  In  re  Pease,  129  Fed.  453,  where 
trust  company,  through  its  attorney,  who  also  represented  other  cred- 
itors of  merchants,  made  loan  to  him  with  which  certain  creditors,  in- 
cluding clients  of  attorney,  paid  in  full,  and  next  day  company  sold 
out  merchant's  stock  under  chattel  mortgage  which  secured  loan,  trans- 
action was  fraudulent  preference;  Hewitt  v.  Boston  Straw  Board  Co., 
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214  Mass.  265,  101  N.  E.  426,  a  transfer  within  the  statutory  period 
raises  presumption  of  preference;  dissenting  opinion  in  Watson  v. 
Taylor,  21  Wall.  384,  22  L.  Ed.  575,  majority  upholding  judgment  on 
such  note,  given  five  months  before  filing  of  petition. 

Fact  that  note  giving  ftaudulent  preference  has  bean  merged  into  judg- 
ment by  State  court  does  not  divest  jtuisdiction  of  Federal  court  in  action 
by  assignee  against  preferred  creditor. 

Approved  in  Anshutz  v.  Hoerr,  1  Fed.  595,  where  assignee  maintained 
action  against  preferred  creditor  for  proceeds  of  property  sold  under 
judgment  of  State  court,  obtained  in  fraud  of  aet. 

21  WaU.  342-360,  22  L.  Ed.  636,  BAXUrr  v.  OLOVEB. 

Olause  in'  bankruptcy  act  of  1867,  limiting  commencement  of  actions  by 
or  against  assignee  to  two  years  from  accrual  of  right  of  action,  applies 
to  all  contests  between  assignee  and  others  with  adverse  interest. 

Approved  in  In  re  Ejioseo,  208  Fed.  202,  203,  creditor  not  allowed  to 
reopen  bankruptcy  proceedings  to  file  claim  after  year  had  expired; 
Arnold  Grocery  Co.  v.  Shackelford,' 140  Ga.  589,  79  S.  E.  471,  State  stat- 
ute of  limitations  for  open  accounts  is  not  applicable  to  actions  by 
trustee  in  bankruptcy  to  recover  value  of  goods  preferentially  sold; 
Gifford  V.  Helms,  98  U.  S.  252,  25  L.  Ed.  59,  holding  assignee's  vendee 
cannot  assert  title  against  adverse  claimant  if  assignee's  right  of  action 
was  barred  at  time  of  purchase ;  Bartles  v.  Gibson,  17  Fed.  298,  holding 
clause,  unless  taken  advantage  of  by  demurrer  or  answer,  is  waived; 
Moses  V.  St.  Paul,  67  Ala.  172,  holding  statute  applies  to  causes  of  ac- 
tion derived  from  assignee  after  statutory  bar  is  complete;  Jenkins  v. 
Rosenbeig,  105  111.  168,  holding  claim  of  adverse  interest,  without  pos- 
session, enough  to  bring  assignee's  suit  to  set  deeds  aside,  within  bar; 
Gage  V.  Du  Puy,  127  111.  220,  19  N.  E.  879,  holding  assignee's  grantee 
barred  whenever  assignee  would  have  been  barred;  Everett  v.  Smith,  62 
N.  H.  387,  holding  running  of  statute  not  suspended  by  assignee's  death 
subsequent  to  accrual  of  cause  thereof;  McLaughlin  v.  Upton,  2  Wyo. 
45,  46,  48,  49,  holding  two  years'  limitation  an  absolute  bar  for  or  against 
assignee.  The  following  citing  cases  hold  the  limitation  applies  as 
indicated:  Jenkins  v.  International  Bank,  106  U.  S.  575,  27  L.  Ed.  305, 
2  Sup.  Ct.  5,  suit  by  assignee  to  recover  debt  due  bankrupt;  Avery  v. 
Cleary,  132  U.  S.  609,  33  L.  Ed.  472,  10  Sup.  Ct.  222,  action  by  assignee 
to  recover  insurance  on  bankrupt  paid  to  his  administrator;  Walker  v. 
Towner,  4  Dill.  167,  168,  Fed.  Cas.  17,089,  action  by  assignee  for  debts 
due  estate;  Phelan  v.  O'Brien,  4  McCrary,  467,  13  Fed.  657,  controversy 
respecting  property  acquired  by  assignee  after  bankruptcy  not  conveyed 
by  original  assignment ;  Miltenbei^r  v.  Phillips,  2  Woods,  116,  Fed.  Cas. 
9621,  suit  by  assignee  to  recover  counsel  fees  paid  by  unauthorized  com- 
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missioners  in  liqnidation ;  Scovill  v.  Shaw,  4  Cliff.  567,  Fed.  Cas.  12|552| 
fiuit  by  assignee  of  insolvent  corporation  for  assessments  dne  from  de* 
fendant's  testator;  In  re  Staib,  3  Fed.  211,  controversy  between  assignee 
and  another  as  to  possession  of  stock;  In  re  Churchman,  5  Fed.  187, 
suit  to  ascertain  and  establish  lien  on  vessel  for  supplies  furnished  by 
creditor  of  bankrupt;  Taylor  v.  Irwin,  20  Fed.  618,  action  by  assignee 
for  property  fraudulently  withheld  from  him ;  Phelps  v.  Elliott,  36  Fed. 
462,  463,  action  by  assignee  to  recover  money  collected  for  bankrupt's  use ; 
Phelps  V.  Elliott,  35  Fed.  463,  holding  demurrer  on  ground  of  statute  prop- 
erly raises  defense  thereunder;  Geisreiter  v.  Levier,  33  Ark.  532,  action  by 
assignee's  assignee  on  note  due  bankrupt ;  International  Bank  v.  Jenkins, 
104  111.  163,  action  by  assignee  to  reipverse  decree  of  foreclosure;  Ross 
T.  Wilcox,  134  Mass.  22,  action  by  assignee  to  collect  debt  due  estate; 
Rock  v.  Dennett,  155  Mass.  502,  503,  30  K.  E.  172,  writ  of  entry  to  re- 
•cover  land  conveyed  by  assignee,  brought  more  than  two  years  after 
assignee  has  been  disseized;  Cobbs  v.  Gilchrist,  80  Va.  610,  action  by 
assignee  for  surplus  due  bankrupt  after  sale  of  lands;  Foreman  v.  Bige- 
low,  4  Cliff.  548,  Fed.  Cas.  4934,  arguendo;  Wisner  v.  Brown,  60  Mich. 
559, 15  N.  W.  904,  and  Buckingham  v.  Buckingham,  36  Ohio  St.  78,  both 
"holding  rights  of  bankrupt  remain  same  whether  assignee's  right  is 
l)arred  or  not. 

Distinguished  in  Gildersleeve  v.  Gaynor,  4  Woods,  544,  15  Fed.  103, 
liolding  rule  inapplicable  in  foreclosure  suit  against  bankrupt  and  as- 
•signee;  Wilt  v.  Stickney,  30  Fed.  Cas.  257,  holding  rule  inapplicable  in 
proceeding  to  review  decree  of  equity  declaring  mortgage  invalid;  Berry 
V.  Sawyer,  19  Fed.  288,  action  by  assignee  against  trustee  for  accounting; 
C!hicago  etc.  R.  R.  Co.  v.  Jenkins,  103  111.  596,  holding  rule  inapplicable 
in  actions  begun  before  assignment  in  which  assignee  is  substituted 
•during  pendency;  Bowen  v.  Delaware  etc.  R.  R.,  153  N.  Y.  485,  60 
Am.  St.  B^.  673,  47  N.  E.  910,  holding  rule  inapplicable  in  action  by  as- 
•signee  to  recover  land  owned  by  bankrupt,  against  trespasser,  although 
l>egun  over  two  years  after  wrongful  entry. 

Explained  in  Upton  v.  McLaughUn,  105  U.  S.  642,  644,  26  L.  Ed.  1198, 
1199,  statute  imposes  no  absolute  limitation,  and  if  not  urged  below  is 
i;oo  late  on  appeaL 

Speedy  disposition  of  bankrupt's  assets  is  purpose  of  bankrupt  act, 
second  in  importance  only  to  equality  of  distribution. 

Approved  in  Clendening  v.  Red  River  etc.  Bank,  12  N.  D.  60,  94  N.  W. 
'904,  in  action  by  bankruptcy  trustee  to  recover  preferences,  order  of 
referee  permitting  defendant  to  return  certain  preferences  and  allowing 
•defendant's  claim  for  balance  was  adjudication  that  items  to  be  retained 
were  not  preferences;  Wood  v.  Bailey,  21  Wall.  642,  22  L.  £d.  690,  hold- 
ing failure  to  give  notice  of  appeal  within  ten  days  fatal  to  appeal 
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in  bankruptcy ;  Wiswall  v.  Campbell,  93  U.  S.  350,  23  L.  Ed.  924,  holding 
judgment  of  Circuit  Court  on  appeal  from  District  Court  order,  re- 
jecting claim,  final;  Ex  parte  Woollen,  104  U.  S.  301,  26  L.  Ed.  769, 
authorizing  dismissal  of  appeal  not  entered  within  ten  days  after  taking 
same;  Phelan  v.  O'Brien,  4  McCrary,  469,  13  Fed.  658,  construing  Re- 
vised Statutes,  section  5057;  M'Can  v.  Conery,  12  Fed.  319,  holding  pend- 
ency of  chancery  suit  between  same  parties  on  same  cause  does  not  sus- 
pend statute ;  Leech  v.  Dawson,  23  Fed.  657,  applying  two  year  limitation 
to  suit  by  assignee  against  bankrupt  to  recover  land  fraudulently  claimed 
as  homestead;  In  re  Carrier,  39  Fed.  194,  holding  where  proper  case  is 
made  for  surcharging  accountant,  such  action  must  be  taken  promptly; 
Haven  v.  Place,  28  Minn.  555,  11  N.  W.  119,  holding  action  in  trover, 
against  assignee,  barred  by  li^litation;  Lindsay  v.  Corkery,  29  Gratt. 
658,  holding  partnership  assets,  not  mentioned  in  inventories  of  bank- 
rupt partners,  may  be  subjected  to  payment  of  partnership  debts  by 
State  court  where  Federal  court  has  delayed  action. 

Running  of  statute  of  limitations  against  fraudulent  conveyances. 
Note,  4  Ann.  Gas.  1098. 

Where  object  of  suit  at  law  or  equity  is  to  obtain  relief  against  fraud, 
statute  does  not  begin  to  run  until  discovery  thereof  by  par(y  injured. 

Approved  in  United  States  v.  Sherman  &  Sons  Co.,  237  U.  S.  157, 
59  L.  Ed.  891,  35  Sup.  Ct.  520,  applying  rule  in  suit  against  importer 
to  recover  amount  of  duty  assessed  on  ground  of  fraud;  United  States 
V.  Exploration  Co.,  203  Fed.  389,  121  C.  C.  A.  491,  United  States  v. 
Southern  Pac.  Co.,  225  Fed.  201,  and  United  States  v.  Exploration  Co., 
225  Fed.  857,  858,  859,  860,  all  permitting  suits  to  annul  patents  for 
mineral  lands  obtained  by  fraud  within  two  years  after  discovery  thereof, 
though  more  than  six  years  after  patents  issued ;  United  States  v.  Puget 
Sound  Traction,  Light  &  Power  Co.,  215  Fed.  438,  441,  it  is  incumbent 
upon  party  seeking  to  avoid  statute  on  ground  of  fraud  to  show  that  he 
was  not  negligent  in  not  discovering  fraud;  Board  of  Levee  Commrs.  v. 
Tensas  Delta  Land  Co.,  204  Fed.  743,  123  C.  C»  A.  40,  holding  board  of 
levee  commissioners  not  guilty  of  laches  in  discovering  fraud  because  com- 
mitted by  certain  officers  of  board ;  American  Tobacco  Co.  v.  People's  To- 
bacco Co.,  204  Fed.  62, 122  C.  C.  A.  372,  statute  did  not  begin  to  run  against 
conspiracy  under  Sherman  anti-trust  act  till  discovery  thereof ;  Newberry 
V.  Wilkinson,  199  Fed.  686, 118  C.  C.  A.  Ill,  holding  action  on  guardian's 
bond  commenced  three  years  and  ahalf  after  attainment  of  minority  to  re- 
cover^roperty  lost  by  guardian's  fraud,  was  barred ;  Linn  &  Lane  Timber 
Co.  V.  United  States,  196  Fed.  599,  116  C.  C.  A.  267,  withholding  deed 
from  record  coupled  with  other  evidence  of  fraudulent  intent  held  suffi- 
cient to  prevent  statute  from  running;  Mitchell  Coal  etc.  Co.  v.  Pennsyl- 
vania R.  Co.,  181  Fed.  408,  fact  that  coal  freight  c^nt  of  railroad 
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promised  coal  company  that  in  future  it  would  be  given  as  favorable 
rates  as  given  to  other  shippers,  which  promise  was  not  kept,  did  not 
constitute  fraud  preventing  running  of-  limitations  against  action  for 
damages  for  unlawful  discrimination;  Eddy  v.  Eddy,  168  Fed.  600,  93 
C.  C.  A.  586,  where  widow  was  indhced  to  make  election  as  to  accepting 
estate  under  statute  or  will,  by  fraud,  she  was  entitled  to  cancel  same 
five  years  after  discovery  of  such  fraud;  Vary  v.  Jackson,  164  Fed.  841, 
90  C.  C.  A.  602,  denying  petition  to  set  aside  discharge  of  bankrupt  for 
fraud  for  insufficiency ;  Little  v.  Holley  etc.  Hardware  Co.,  133  Fed.  880, 
67  C.  C.  A.  46,  under  Bankruptcy  Act,  §§  3b,  60a,  four  months'  period 
of  limitation  as  against  perferential  transfer  which  was  neither  fraudu- 
lent nor  required  to  be  registered  runs  from  date  of  transfer;  Lightner 
Min.  Co.  V.  Lane,  161  Cal.  697,  698,  700,  Ann.  Cas.  19130,  1093, 120  Pac. 
775,  776,  action  against  trespass  in  underground  mine  not  barred  until 
discovery  thereof;  Bagley  v.  San  Francisco,  19  Cal.  App.  262,  125  Pac. 
934,  failfire  to  set  aside  executor's  sale  thirty-three  years  after  made 
held  laches  where  facts  were  of  record ;  Arkins  v.  Arkins,  20  Colo.  App. 
128,  77  Pac.  258,  where  complaint  allied  defendant  was  plaintiff's 
agent,  claim  not  barred  by  six  year  limitation  where  knowledge  of  fraud 
not  obtained  by  plaintiff  till  shortly  prior  to  suit ;  P.  H.  Sheehy  Co.  v. 
Eastern  Importing  etc.  Co.,  44  App.  D.  C.  Ill,  statute  of  limitations 
against  breach  of  warranty  does  not  begin  to  run  until  discovery  of 
breach ;  Morrison  v.  Baltimore  etc.  R.  Co.,  40  App.  D.  C.  394,  Ann.  Cas. 
1914C,  1026,  promise  of  re-employment  is  no  defense  to  bar  in  action 
brought  by  employee  for  personal  injuries,  after  statute  had  run ;  Lewis 
V.  Denison,  2  App.  D.  C.  392,  applying  rule  to  action  against  broker 
who  sold  property  as  agent  for  more  than  he  returned  and  secretly  re- 
tained excess ;  Gatlin  v.  Vaut,  6  Ind.  Ter.  8259,  91  S.  W.  40,  upholding 
sufficiency  of  allegation  as  to  facts  avoiding  bar  for  unlawful  conceal- 
ment of  property;  Faust  v.  Hosford,  119  Iowa,  100,  93  N.  W.  59,  hold- 
ing where  plaintiff  sued  defendant  for  fraud  as  agent  in  accepting  second 
mortgage  as  security  which  he  represented  as  first  mortgage,  agent's 
silence  as  to  fact  of  its  being  second  mortgage  was  continuance  of  original 
fraud  sufficient  to  suspend  limitations  until  plaintiff  discovered  fraud; 
McMuUen  v.  Loan  Assn.,  64  Kan.  306,  91  Am.  43t.  Bep.  241,  67  Pac.  894, 
holding  where  agent  misappropriates  money  intrusted  to  him  and  con- 
ceals defalcations,  limitations  do  not  run  until  discovery  of  fraud ;  Waugh 
v.  Guthrie  Gas  etc.  Co.,  37  Okl.  243,  246,  131  Pac.  176,  177,  mere  failure 
to  disclose  that  cause  of  action  exists  is  not  sufficient  to  prevent  run- 
ning of  statute;  Smith  v.  Blachley,  198  Pa.  St.  175,  47  Atl.  985,  holding 
in  action  to  recover  money  obtained  by  fraud,  where  plaintiff  could  have 
discovered  fraud  at  time  of  its  commission,  if  he  had  investigated, 
limitations  run  from  date  to  transaction;  Boyd  v.  Beebe,  64  W.  Va. 
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222,  17  L.  R.  A.  (N.  S.)  660,  61  S.  E.  307,  statute  begins  to  ran  against 
action  to  recover  money  obtained  by  fraud  from  consummation  unless 
investigation  prevented  by  affirmative  act ;  Newberger  v.  Wells,  51 W.  Va. 
625,  636,  42  S.  K  630,  holding  when,  bill  discloses  on  its  face  laches,  or 
facts  show  that  cause  of  action  is  within  limitations,  bill  is  demurrable 
unless  sufficient  facts  set  forth  to  avoid  laches  or  take  case  out  of  statute ; 
dissenting  opinion  in  Atchison  etc.  Ry.  Co.  v.  Grain  Co.,  68  Kan.  597, 
75  Pac.  1055,  majority  holding  in  action  for  violation  of  verbal  agree- 
ment stipulating  against  discriminations,  averment  that  defendant  suc- 
ceeded in  concealing  fact  of  such  discriminations  from  plaintiff  xurtil 
eighteen  months  prior  to  filing  suit  does  not  postpone  limitations. 

The  following  cases  follow  the  principal  case,  upholding  actions  be- 
gun more  than  two  years  after  right  accrued,  but  within  two  years  of 
discovery  of  fraud:  Rosenthal  v.  Walker,  111  U.  S.  190,  191,  28  L.  Ed. 
397,  4  Sup.  Ct.  384,  386,  Traer  v.  Clews,  115  U.  S.  537,  538,  29  L.  Ed.  470, 
6  Sup.  Ct.  158,  159,  and  Kirby  v.  Lake  Shore  etc.  R.  R.  Co.,  l20  U.  S. 
136,  30  L.  Ed.  572,  7  Sup.  Ct.  433,  action  to  set  aside  accounts ;  Harris  v. 
Exchange  Bank,  4  Dill.  135,  Fed.  Cas.  6119,  action  to  set  aside  trust  deed, 
begun  four  months  after  recordation  thereof;  Cook  ▼.  Sherman,  4  Mc- 
Crary,  28,  30,  20  Fed.  171, 172,  holding  no  affirmative  acts  of  concealment 
need  be  shown  where  nature  of  fraud  is  to  conceal  itself;  Tyler  v.  Ange- 
vine,  15  Blatchf.  540,  Fed.  Cas.  14,306,  suit  to  set  aside  fraudulently 
concealed  transfer;  Nicholas  v.  Murray,  5  Sawy.  324,  Fed.  Cas.  10,223, 
suit  to  set  aside  fraudulent  conveyance  by  bankrupt  after  discharge  of 
property  concealed  prior  thereto;  Van  Bokkelen  v.  Cook,  5  Sawy.  593, 
Fed.  Cas.  16,831,  suit  for  accounting  of  fraudulently  conveyed  stock; 
Martin  v.  FuUings,  3  Fed.  208,  Fed.  Cas.  5151a,  but  awarding  no  costs, 
defendants  not  having  been  shown  cognizant  of  fraud;  Duff  v.  Bank, 
13  Fed.  67,  holding  averment  of  ignorance  of  fraud,  of  nature  to  con- 
ceal itself,  sufficient  to  avoid  statute;  Bartles  v.  Gibson,  17  Fed.  299, 
where  plaintiff  sued  to  set  aside  conveyance  on  discovery  of  fraud; 
Fairbanks  v.  Amoskeag  Nat.  Bank,  38  Fed.  633,  where  assignee  sued  to 
recover  property  conveyed  on  fraudulent  composition;  Shainwald  v. 
Davids,  69  Fed.  699,  holding  allegation  that  cause  of  action  had  been 
fraudulently  concealed  removed  bar;  Liant  v.  Manley,  75  Fed.  635,  21 
C.  C.  A.  457,  action  by  judgment  creditor  to  reach  property  fraudulently 
conveyed.  Principle  applied  also  in  Greenwald  v.  Appell,  5  McCrary, 
341,  17  Fed.  141,  holding  statute  does  not  run  in  bankrupt's  favor  dur- 
ing pendency  of  bankruptcy  proceedings;  M'Kneely  v.  Terry,  61  Ark. 
544,  33  S.  W.  957,  holding  action  to  recover  land  not  barred  by  sixteen 
years'  delay  where  deed  had  been  secreted  and  plaintiff  was  ignorant 
thereof;  Moore  v.  Boyd,  74  Cal.  171,  15  Pac.  672,  holding  principle  ap- 
plies both  in  law  and  equity;  Anderson  v.  Northrop,  30  Fla.  643,  12 
South.  326,  holding  there  can  be  no  constructive  discovery  of  fraud; 
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Dorsey  Machine  Co.  v.  McCaffrey,  139  Ind.  558,  47  Am.  St.  Rep.  300, 
38  N.  E.  212,  holding  statute  does  not  begin  to  run  until  discovery  of 
concealed  fraud;  Jackson  v.  Jackson,  149  Ind.  245,  47  N.  E.  965,  hold- 
ing acts  constituting  fraudulent  concealment  may  precede,  coincide  with 
or  follow  accrual  of  cause  of  action;  Clews  v.  Traer,  57  Iowa,  466,  10 
N.  W.  841,  holding  plaintiff  need  not  show  diligent  efforts  to  fasten  fraud 
on  one  of  whose  connection  with '  matter  he  was  ignorant ;  Deake,  Ap- 
pellant, 80  Me.  56,  12  Atl.  792,  statute  does  not  run  until  discovery  of 
fraudulently  concealed  will;  Wear  v.  Skinner,  46  Md.  265,  24  Am.  Rep. 
518,  holding  right  of  action  accrues  when  fraud  is,  or  with  reasonable 
diligence  might  have  been,  discovered;  Quimby  v.  Blackey,  63  N.  H.  78, 
holding  concealing  fraud  need  not  be  other  than  that  which  caused 
original  injury;  State  v.  Stone  Cattle  Co.,  66  Tex.  367,  17  S.  W.  736, 
sustaining  action  for  recovery  of  land  fraudulently  obtained  from  State ; 
ODell  v.  Bumham,  61  Wis.  571,  21  N.  W.  639,  holding  statute  runs 
only  from  discovery  of  fraud  or  facts  putting  party  on  inquiry. 

Distinguished  in  Kinder  v.  Scharff,  231  U.  S.  521,  58  L.  Ed.  845,  34 
Sup.  Ct.  164,  after  bankrupt  estate  is  closed,  proceedings  cannot  be  re- 
opened after  two  years  to  attack  sale  for  fraud;  Keithley  v.  Mut.  Life 
Ins.  Co.,  271  111.  595,  111  N.  E.  507,  holding  statute  began  to  run  against 
misrepresentation  made  to  obtain  insurance  from  time  when  made; 
Pietsch  V.  Milbrath,  123  Wis.  668,  107  Am.  St.  Rep.  1017»  102  N.  W. 
345,  fraud,  though  concealed,  does  not  suspend  limitations  in  cases  not 
within  statute ;  Avery  v.  Cleary,  132  U.  S.  609,  610,  611,  33  L.  Rd.  472, 
10  Sup.  Ct.  222,  223,  holding  assignee  guilty  of  laches  in  discovering 
fraud;  Foster  ▼.  Mansfield  etc.  R.  R.  Co.,  146  U.  S.  100,  36  L.  Ed.  903, 13 
Sup.  Ct.  33  (affirming,  36  Fed.  638),  holding  ten  years'  delay  in  suing  to 
set  aside  sale  for  fraud  raises  presumption  of  laches ;  Pearsall  ▼.  Smith, 
149  U.  S.  236,  37  L.  Ed.  717,  13  Sup.  Ct.  835,  holding  bare  allegation 
that  assignee  was  not  informed  of  conveyance  insufficient  to  place  case 
within  rule;  fioard  of  Commissioners  v.  Chicago  etc.  R.  R.  Co.,  5  McCrary, 
511,  18  Fed.  211,  holding  bill  disclosed  laches  of  complainant;  West 
Portland  Assn.  ▼.  Lownsdale,  9  Sawy.  110,  111,  120,  17  Fed.  207,  208, 
620,  where  suit  was  not  brought  within  two  years  after  discovery ;  Hoyt 
V.  Sprague,  12  Fed.  Cas.  769,  there  being  no  evidence  of  concealment; 
In  re  Jackson,  9  Fed.  494,  and  in  In  re  Pitts,  9  Fed.  544,  where  assignees 
having  knowledge  failed  to  act  within  limitation;  Simmons  v.  Baynard, 
30  Fed.  537,  where  deed  of  fraudulent  transfer  was  on  record;  Yancy  v. 
Cothran,  32  Fed.  689,  where  assignee  could  have  discovered  fraud  by 
exercise  of  due  diligence;  Woodfolk  v.  Marley,  98  Tenn.  473,  40  S.  W. 
480,  dismissing  bill  for  rescission  of  fraudulent  sale,  brought  three  years 
after  discovery;  Vetterlein  v.  Barnes,  6  Fed.  703,  holding  complainant 
barred  by  laches;  Smith  v.  Cincinnati  etc.  R.  R.  Co.,  11  Fed.  290,  hold- 
ing equitable  action,  brought  after  two  years,  barred  where  legal  action 
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on  same  facts  had  been  brought  in  time  and  dismissed ;  Phelps  v.  Elliott^ 
29  Fed.  54,  holding  averment  of  lack  of  knowledge  and  means  of  knowl- 
edge insufficient  to  prevent  bar;  Murray  v.  Chica^  etc.  R.  R.  Co.,  62 
Fed.  45,  questioning  whether  in  action  at  law  to  recover  excessive  charges 
from  carrier  bar  of  statute  can  be  avoided  by  showing  fraudulent  con- 
cealment that  less  rates  were  chained  others  on  Hke  shipments;  Mat- 
thews V.  Westphal,  1  McCrary,  451,  48  Fed.  667,  holding  four  months' 
limitation  (Rev.  Stats.,  §5128)  runs  from  time  preference  is  given, 
not  from  creditor's  notice  thereof;  In  re  Brown,  4  Fed.  Cas.  339,  hold- 
ing limitation  in  Revised  Statutes,  section  5120,  absolute,  running  from 
discharge,  not  from  discovery  of  fraud;  Pickett  v.  McGavick,  19  Fed. 
Cas.  588,  holding  suit  to  set  aside  bankrupt's  discharge  must  be  brought 
within  two  years,  irrespective  of  discovery  of  fraud;  M'Can  v.  Conery, 
12  Fed.  318,  and  Sterling  v.  Barnwell,  12  Fed.  323,  holding  pendency 
of  chancery  suit  between  same  parties  on  same  cause  of  action  does  not 
suspend  limitation;  Despeaux  v.  Pennsylvania  R.  R.  Co.,  87  Fed.  795, 
holding  defendant  at  law  cannot  be  deprived  of  benefit  of  statute  on 
ground  of  fraudulent  concealment  upon  mere  proof  of  his  silence; 
Dee  V.  Hyland,  3  Utah,  313,  3  Pac.  389,  holding  statute  begins  to  run 
against  claim  and  delivery  action  from  time  of  deprivation  of  posses- 
sion, not  from  discovery  thereof. 

Departed  from  in  Freeholders  v.  Veghte,  44  N.  J.  L.  521,  holding 
fraudulent  concealment  of  cause  of  action  at  law  on  contract  does  not 
avoid  bar  of  statute. 

Qualified  in  Geisreiter  v.  Sevier,  33  Ark.  534,  holding  fritud  must  be  by 
debtor,  not  creditor,  to  prevent  running  of  statute. 

Fraud  as  bar  to  plea  of  limitations.    Note,  3  Am.  Dec.  128. 

Fraud  at  law  as  preventing  operation  of  statute  of  limitations. 
Note,  60  Am.  Dec.  513. 

Statutory   abrogation   of  maxim   against  profiting  by   one's   own 
wrong.    Note,  25  L.  R.  A.  566,  568. 

Effect  of  concealed  fraud  on  running  of  limitations  in  respect  to 
land.    Note,  16  E.  R.  0.  376. 

Miscellaneous.  Cited  in  Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas. 
6072,  and  Webb  v.  Crawford,  77  Ala.  442,  no  application. 

21  WaU.  350-353,  22  L.  Ed.  584,  MITOHELL  ▼.  UNITED  STATES. 

Contracts  between  inhabitants  of  rebel  States,  during  Olyil  War,  not 
In  aid  of  Bebelllon,  were  valid. 

Approved  in  Desmare  ▼.  United  States,  93  U.  S.  609,  612,  23  L.  Ed. 
960,  following  rule ;  Macaulay  v.  Palmer,  125  N.  Y.  743,  26  N.  E.  912, 
upholding  contract  of  partnership  to  sell  cotton. 

Validity  of  contracts  with  public  enemies.    Note,  96  Am.  Dec.  626. 
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Domicile  is  residence  at  a  particular  place  with  intention  to  remain 
there  indefinitely. 

Approved  in  Williamson  v.  Osenton,  232  U.  S.  625,  58  L.  Ed.  761,  34 
Sup.  Ct.  442,  upholding  Tight  of  wife  to  maintain  independent  domicile 
from  husband;  Corel  v.  Chicago  etc.  Ry.  Co.,  123  Fed.  454,  holding 
where  bachelor  resided  in  one  State  with  mother  and  sister  and  filed 
homestead  in  another  State  to  which  he  made  frequent  short  trips, 
Federal  court  in  folmer  State  has  jurisdiction  of  action  against  foreign 
corporation  brought  before  plaintiff  proved  upon  his  homestead;  Pope 
V.  Williams,  98  Md.  67,  lOS  Am.  St.  Bep.  379,  66  L.  B.  A.  398,  56  Atl. 
544,  upholding  Acts  1902,  p.  204,  c.  133,  providing  that  no  one  coming 
from  another  State  may  register  as  voter  until  one  year  after  declaration 
of  intention  to  become  voter;  Humphrey  v.  Humphrey,  115  Mo.  App. 
363,  91  S.  W.  405,  where  plaintiff  after  marriage  came  with  husband 
to  this  State  and  lived  here  with  husband  for  two  years,  her  mere 
absence,  after  his  desertion,  without  intention  to  make  home  elsewhere, 
does  not  preclude  divorce  suit  in  this  State;  Desmare  v.  United  States, 
93  U.  S.  609,  612,  23  L.  Ed.  960,  following  rule;  Marks  v.  Marks,  75 
Fed.  324,  holding  intention  to  permanently  reside  in  State  sufficient 
without  adoption  of  fixed  local  residence  therein;  Holmes  v.  Oregon  etc. 
Ry.  Co.,  6  Sawy.  277,  5  Fed.  527,  distinguishing  terms  "inhabitant" 
and  "domicile'-;  United  States  v.  Chong  Sam,  47  Fed.  885,  holding 
Chinese  deported  under  exclusion  act  must  be  returned  to  country  of 
domicile,  not  of  birth ;  Blair  v.  Silver  Peak  Mines,  93  Fed.  336,  holding 
allegation  of  citizenship  established  by  proof  -of  seventy  years'  resi- 
dence; Mowry  v.  Latham,  17  B.  I.  481,  23  Atl.  13,  holding  place  of 
party's  residence  presumptively  his  domicile;  Long  v.  Ryan,  30  Gratt. 
720,  holding  domicile  a  more  comprehensive  term  than  residence. 

Domicile  as  a  permanent  home.    Note,  9  E.  B.  0.  713. 

Domicile,  once  acquired,  is  presumed  to  continue  until  aliown  to  have 
been  changed. 

Approved  in  Gaddie  v.  Mann,  147  Fed.  956,  where  it  is  shown  that 
complainant  is  native  of  certain  State,  and  that  his  home  and  family 
are  there,  presumption  of  citizenship  in  such  State  not  overcome  by 
showing  that  he  has  been  for  large  part  of  time  in  another  State  on 
business,  and  that  he  once  voted  there  at  primary;  .Tsoi  Sim  v.  United 
States,  116  Fed.  923,  54  C.  C.  A.  154,  holding,  under  28  Stat.  7,  Chinese 
woman  lawfully  in  country  before  passage  of  exclusion  laws,  who  fails 
to  procure  certificate,  cannot  be  deported  when  she  married  citizen  prior 
to  arrest;  In  re  Filer,  108  Fed.  211,  holding  fact  that  more  than  three 
months  prior  to  petition  bankrupt  absconded  to  avoid  arrest  will  not 
defeat  jurisdiction  where  he  was  domiciled  with  his  family  in  district 
for  several  years,  and  intention  to  change  domicile  not  shown;  Desmare 
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v.  United  States,  93  U.  8.  609,  612,  23  L.  Ed.  960,  following  rule ;  Ander- 
son V.  Watt,  138  U.  S.  706,  34  L.  Ed.  1082,  11  Sup,  Ct.  452,  holding 
domicile  of  husband  that  of  wife;  Chambers  v.  Prince,  75  Fed.  180, 
holding  year's  residence  in  Virginia,  with  intention  to  return  to  Mis- 
souri, not  evidence  of  change  of  domicile;  Gardner  v.  Board  of  Educa- 
tion, 5  Dak.  263,  38  N.  W.  434,  holding  residence  in  city  during  winter 
not  to  entitle  party  to  city  school  privileges;  Rockingham  v.  Springfield^ 
59  Vt.  526,  9  Atl.  244,  holding  absence,  without  fixed  abode  elsewhere, 
does  not  destroy  domicile;  Pilson  v.  Bushong,  29  Gratt.  240,  holding 
burden  of  proof  on  party  alleging  change  of  domicile. 

Distinguished  in  Stoughton  v.  Hill,  3  Woods,  406,  Fed.  Gas.  13,50i, 
holding  presumption  does  not  prevail  when  effect  would  be  to  impose 
character  of  enemy  upon  party;  Southerland  v.  Norris,  74  Md.  331,  28 
Am.  St.  Rep.  258,  22  Atl.  138,  holding  under  Maryland  registration  act 
(1890)  removal  presumed  permanent. 

To  constitute  new  domicile,  residence  in  new  locality  and  intention  to 
remain  there  are  hoth  indispensable. 

Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  383,  48 
L.  Ed.  1030,  24  Sup.  Ct.  696,  averment  of  citizenship  in  Delaware  is 
sufficient  for  purposes  of  Federal  jurisdiction,  where  it  is  shown  that 
plaintiff  had  domicile  there  and  that  absence  from  State  was  without 
intention  to  abandon  domicile;  In  re  Davis,  217  Fed.  115,  residing  in 
new  place  for  health  does  not  necessarily  establish  change ;  United  States 
V.  Luria,  184  Fed.  649,  canceling  naturalization  certificate  for  change 
of  residence  to  foreign  country  five  years  after  its  issuance;  Eisele  v. 
Oddie,  128  Fed.  945,  holding  where  plaintiff  sued  in  Nevada  Federal 
court  against  citizens  of  that  State  and  alleged  residence  in  California, 
and  testified  that  he  had  left  California  and  gone  to  Nevada  for  his 
health,  but  intended  to  return,  and  considered  California  his  home, 
diverse  citizenship  shown;  Pacific  Mut.  etc.  Ins.  Co.  v.  Tompkins,  101 
Fed.  543,  41  C.  C.  A.  488,  holding  where  resident  of  one  State  removed 
to  another  where  he  bought  house  and  voted  and  later  decided  to  return 
to  former  State,  Federal  court  in  former  State  had  no  jurisdiction  of 
suit  against  corporation  of  third  State  brought  before  actual  removal 
thereto;  In  re  Williams,  99  Fed.  545,  upholding  jurisdiction  of  petition 
for  voluntary  bankruptcy,  where  bankrupt  domiciled  in  district  for  pre- 
ceding six  months,  though  greater  portion  of  time  he  resided  abroad; 
Newman  v.  United  States,  43  App.  D.  C.  60,  64,  72,  sustaining  quo  war- 
ranto ousting  commissioner  from  office  because  not  actual  resident  of 
District  of  Columbia  for  period  required;  Tuttle  v.  Wood,  115  Iowa, 
510,  88  N.  W.  1056,  holding  evidence  that  person  had  transacted  busi- 
ness at  certain  place  for  two  years  insufficient  to  show  establishment 
of  domicile  in  absence  of  declaration  of  intention  to  do  so;  Babcock  v. 
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Slater,  212  Mass.  436,  99  N.  £.  174,  change  of  domicile  held  not  estab- 
lished by  evidence;  Blondin  v.  Brooks,  83  Vt.  484,  76  Atl.  189,  refusing 
to  recognize  decree  of  divorce  obtained  in  New  Mexico  on  facts  pre- 
sented to  establish  residence  there;  Desmare  v.  Untied  States,  93  U.  S. 
609,  612,  23  L.  Ed.  960,  following  role;  Chambers  v.  Prince,  75  Fed. 
180,  holding  intention  to  remain  in  new  locality  not  proved;  Succession 
of  Steers,  47  La.  Ann.  1558,  18  South.  506,  holding  intention  to  remain 
in  new  locality  not  proved. 

Circumstances  usually  relied  on  to  establish  animus  manendi  are  dec- 
larations of  party;  exercise  of  political  rights;  payment  of  personal  taxes; 
house  of  residence  and  place  of  business. 

Approved  in  In  re  Sedgwick,  223  Fed.  656,  registration  and  payment 
of  taxes  are  evidence  of  domicile;  Harding  v.  Standard  Oil  Co.,  182 
Fed.  424,  426,  defining  elements  of  change  of  citizenship  in  determining 
question  of  right  of  removal ;  Pacific  Mut.  etc.  Ins.  Co.  v.  Tompkins,  101 
Fed.  542,  41  C.  C.  A.  488,  holding  where  resident  of  one  State  removed 
to  another  where  he  bought  house  and  voted  and  later  decided  to  return 
to  former  State,  Federal  court  in  former  State  had  no  jurisdiction  of 
suit  against  corporation  of  third  State  brought  before  actual  removal 
thereto;  Schmoll  v.  Schenck,  40  Ind.  App.  590,  82  N.  E.  808,  evidence 
reviewed  and  held  to  establish  domicile  at  city  of  Peru,  Indiana;  Des- 
mare V.  United  States,  93  U.  S.  609,  612,  2S  L.  Ed.  960,  following  rule ; 
Chambers  v.  Prince,  75  Fed.  180,  holding  payment  of  taxes  not  evidence 
against  repeated  declarations  of  intention  to  return;  Marks  v.  Marks, 
75  Fed.  325,  but  holding  said  facts  evidence  tending  to  establish  citizen- 
ship, not  conditions  thereof;  Fulham  v.  Howe,  60  Vt.  359,  361,  14  Atl. 
657,  658,  holding  evidence  of  voting  and  taxation  in  another  State 
admissible  to  show  domicile. 

Besident  of  loyal  State,  who  went  into  rebel  States  after  outbreak  of 
Oivil  War,  and  remained  there,  transacting  business  for  three  years,  did 
not  thereby  lose  his  original  domicile,  and  was  guilty  of  trading  with 
enemy. 

Approved  in  Desmare  v.  United  States,  93  U.  S.  609,  612,  23  L.  Ed. 
960,  following  rule;  dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S. 
311,  24  L.  Ed.  7S0,  majority  holding  United  States  on  seizure  of  land  in 
Louisiana  took  actual,  not  record  interest,  of  owner  therein. 

21  WaU.  354-360,  22  L.  Ed.  646,  H0T0HKI88  v.  NATIONAL  BANKS. 

Agreement  incorporated  in  railroad  bonds,  to  make  scrip  preferred 
stock,  attached  thereto,  full-paid  stock  within  ten  days  after  declaration  of 
dividend,  does  not  destroy  negotiability  of  such  bonds. 

Approved  in  lisman  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co.,  161  Fed.  475, 
provision  giving  option  to  exchange  bond  for  stock  does  not  affect 
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negotiability  of  bond;  Loomis  v.  Chicago  etc.  Ry.  Co.,  102  Fed.  234, 
42  C.  C.  A.  290,  holding  where  accompanying  railroad  bonds  were  stipu- 
lation and  certificate  entitling  holder  to  preferred  stock  at  any  time 
within  ten  days  after  declaration  of  dividend  on  surrender  of  bonds, 
bondholder  could  not  tender  bonds  in  payment  of  preferred  stock  months 
after  their  maturity;  Gay  v.  Burgess  Mills,  30  R.  I.  242,  74  Atl.  718, 
construing  option  agreement  as  independent  of  bonds;  Trustees  of  In- 
ternal Imp.  Fund  v.  Lewis,  34  Fla.  428,  48  Am.  St  Bep.  212,  26  L.  B.  A. 
745,  16  South.  326,  holding  detached  coupons  payable  to  bearer  nego- 
tiable paper;  State  v.  Clinton,  28  La.  Ann.  227,  upholding  title  of 
purchaser  before  maturity  of  irregularly  issued  bqnds ;  dissenting  opinion 
in  State  v.  Funding  Board,  28  La.  Ann.  258,  majority  holding  bonds 
invalid  for  lack  of  authority  to  issue. 

What  instruments  are  negotiable.    Note,  14  Am.  Dec.  425. 

Bonds  and  coupons  as  negotiable  instruments.    Note,  23  Am.  Bap. 
16. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  484,  435. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  683. 

Absence  from  bonds,  when  received  by  Innocent  holder  of  certificates 
therein  referred  to  as  attached,  but  which  did  not  affect  their  liability,  is 
not  sufficient  to  put  on  inquiry  as  to  title  of  his  transferrer. 

Approved  in  Hicks  v.  Second  Nat.  Bank,  224  Fed.  56,  139  C.  C.  A. 
615,  failure  of  bank  loaning  money  on  unrecorded  mortgage  to  make 
inquiry  as  to  why  it  was  held  from  record  did  not  subordinate  its  lien 
to  other  creditors  in  bankruptcy  proceedings;  Atkinson  v.  Colorado 
etc.  Co.,  59  Colo.  535,  151  Pac.  460,  bona  fide  purchasers  of  bonds  are 
not  required  to  investigate  application  of  purchase  money. 

Taker  of  negotiable  paper  before  maturity,  for  valuable  consideration, 
without  knowledge  of  defect  of  title,  and  in  good  faith,  can  hold  it  against 
all  the  world. 

Approved  in  Mills  v.  Keep,  197  Fed.  366,  evidence  held  to  show  holders 
of  note  innocent  purchasers  for  value;  J.  L.  Smathers  &  Co.  v.  Tox- 
away  Hotel  Co.,  162  N.  C.  351,  78  S.  E.  226,  persons  taking  promissory 
notes  for  antecedent  debts  are  purchasers  for  value;  Gilbough  v.  Nor- 
folk etc.  R.  R.  Co.,  1  Hughes,  412,  Fed.  Cas.  5419,  upholding  title  of 
innocent  purchaser  of  immature  stolen  bonds ;  Tucker  v.  New  Hampshire 
Sav.  Bank,  58  N.  H.  87,  42  Am.  Bep.  583,  holding  owner  of  bonds  j^rong- 
fuUy  pledged  as  security  cannot  recover  same  from  innocent  pledgee; 
Texas  Banking  etc.  Co.  v.  Tumley,  61  Tex.  369,  holding  possession  of 
negotiable  instrument,  payable  to  bearer,  indorsed  in  blank,  carries  title 
thereto. 
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Snsplcloxi  of  defect  In  holder's  title,  knowledge  of  susplcionB  circum- 
stances, or  even  gross  negligence,  will  not  defeat  title  of  purchaser  for 
▼aloe  of  negotiable  paper  before  maturity  and  without  actual  knowledge. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed.  957,  78  C.  C.  A.  581, 
following  rule ;  Bison  State  Bank  v.  Billington,  228  Fed.  119,  fact  that 
notes  made  in  one  State  were  offered  for  sale  in  another  is  not  evidence 
of  fraud ;  Piedmont  Carolina  Ry.  Co.  v.  Shaw,  223  Fed.  977, 138  C.  C.  A. 
227,  holding  purchaser  not  put  ujwn  inquiry  to  investigate  whether  con- 
sideration for  note  had  failed;  Washington  &  Canonsburg  Ry.  Co.  v. 
Murray,  211  Fed.  445,  128  C.  C  A.  112,  holding  bank  protected  in  pur- 
chase of  note  signed  by  treasurer  of  company  alone  though  by-law  re- 
quired president's  signature  also;  Stern  v.  Paper,  183  Fed.  234,  holding 
"fear"  or  "suspicion"  of  preference  under  bankruptcy  act  constitutes 
reasonable  cause  to  believe;  Reilly  v.  McKinnon,  159  Fed.  81,  86  C.  C. 
A.  268,  evidence  held  insufficient  to  show  that  holder  took  notes  witli 
actual  knowledge  of  fraud;  Perris  Irr.  Dist.  v.  Thompson,  116  Fed.  838, 
54  C.  C.  A.  336,  holding  fact  that  holder  of  irrigation  district  bonds 
containing  recital  of  issuance  in  compliance  with  statute  purchased  them 
from  president  of  district  does  not  impeach  his  bona  fides;  Hutchins  v. 
Langley,  27  App.  D.  C.  239,  holding  ill  reputation  of  assignor  not  suffi- 
cient to  put  purchaser  on  guard;  Fillebrown  v.  Hayward,  190  Mass. 
480,  77  N.  E.  47,  where  director  sold  stock  to  another  knowing  that  sale 
gave  him  control  of  company  and  payments  on  stock  made  by  his  check 
signed  as  treasurer,  seller  not  charged  with  notice  that  treasurer  was 
misappropriating  corporate  funds;  Wheeling  Ice  &  Storage  Co.  v.  Con- 
ner, 61  W.  Va.  132,  55  S.  E.  990,  secretary  of  corporation  cannot  bind 
his  company  by  accommodation  indorsement  and  purchaser  must  estab- 
lish his  authority  in  order  to  protect  himself;  dissenting  opinion  in 
WiUiams  v.  Neely,  134  Fed.  18,  69  L.  R.  A.  232,  67  C.  C.  A.  171,  majority 
holding  purchase  for  value  from  creditor,  the  obligation  of  debtor,  who 
takes  latter 's  note,  payable  to  himself  with  full  knowledge  of  considera- 
tion thereof  and  of  facts  relating  to  original  transaction,  takes  note  sub- 
ject to  defenseis  against  original  creditor;  Doe  v.  Northwestern  Coal  Co., 
78  Fed.  69,  holding  knowledge  of  suspicious  facts  not  sufficient  to  defeat 
title  of  purchaser  before  maturity;  Merchants'  Bank  v.  McClelland, 
9  Colo.  611,  13  Pac.  725,  holding  negligence  in  inquiry  into  suspicious 
facts  will  not  defeat  title;  Coors  v.  German  Nat.  Bank,  14  Colo.  206, 
7  L.  R.  A.  847,  23  Pac.  329,  upholding  title  of  innocent  purchaser  from 
holder  for  collection  merely;  Tourtelotte  v.  Brown,  1  Colo.  App.  418,  29 
Pac.  133,  holding  purchaser's  knowledge  of  defects  must  be  affirmatively 
established ;  Freeman's  Nat.  Bank  v.  Savery,  127  Mass.  79,  34  Am.  Rep. 
346,  following  rule;  Fifth  Ward  Bank  v.  First  National  Bank,  48  N.  J. 
L.  516,  7  Atl.  320,  holding  proof  of  taking  under  suspicious  circum- 
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stances  not  enough  to  defeat  title;  Johnson  v.  Way,  27  Ohio  St.  380, 
following  role. 

Distinguished  in  Bowman  v.  Metzger,  27  Or.  28,  29,  39  Pac.  4,  holding 
knowledge  of  suspicions  circumstances  connected  with  other  notes  in 
vendor's  hands  properly  considered  by  jury  on  issue  of  purchaser's 
good  faith. 

Stolen  bonds,   coupons  and  other  n^;otiable  instruments.    Note, 
125  Am.  St.  Rep.  818. 

Title  and  right  of  bona  fide  holder  of  stolen  n^otiable  instrument 
Note,  13  Ann.  Gaa.  1172. 

Title  of  purchaser  of  negotiable  paper  for  yalne  and  before  maturity 
can  only  be  defeated  by  proof  of  bad  f aitb,  implying  guilty  knowledge  or 
willful  ignorance  of  defects  in  his  transferrer's  title. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed.  958,  78  C.  C.  A.  581, 
following  rule;  Young  v.  Lowry,  192  Fed.  829,  113  C.  C.  A.  149,  pur- 
chaser in  good  faith  held  entitled  to  recover  against  maker  in  Federal 
court,  there  being  no  evidence  of  bad  faith ;  Amalgamated  Sugar  Co.  v. 
United  States  Nat.  Bk.,  187  Fed.  749,  109  C.  C.  A.  494,  holding  plaintiff 
bona  fide  purchaser  for  value  of  check,  he  not  having  actual  knowledge 
of  deposit  bank's  insolvency;  In  re  Hopper-Morgan  Co.,  156  Fed.  530, 
a  purchaser  from  indorser  of  note  knowing  that  indorser  held  note  as 
collateral  and  not  as  owner  is  not  a  purchaser  in  good  faith ;  In  re  Troy 
&  Cohoes  Shirt  Co.,  136  Fed.  433,  f  act^that  party  discounting  notes  knew 
that  president  and  treasurer  of  corporation  who  made  notes  were  also 
members  of  firm  for  whose  accommodation  they  were  made  did  not 
charge  him  with  notice  of  their  true  character;  Hazen  v.  Van  Senden, 
43  App.  D.  C.  164,  averments  of  defendant's  affidavit  of  defense  held  to 
raise  question  of  plaintiff's  good  faith;  Massachusetts  National  Bank  v. 
Snow,  187  Mass.  163,  72  N.  E.  960,  note  payable  to  bearer,  taken  from 
thief,,  is  valid  in  hands  of  holder  in  due  course ;  McPherrin  v.  Tittle, 
36  Okl.  512,  44  L.  R.  A.  (K.  S.)  395,  129  Pac.  722,  interest  being  in  de- 
fault in  note  when  purchased  is  evidence  as  to  whether  purchaser  acted 
in  good  faith ;  Forbes  v.  First  Nat.  Bank,  21  Okl.  211,  95  Pac.  787,  up- 
holding verdict  in  favor  of  holder  on  ground  that  evidence  did  not  show 
bad  f  aHh ;  King  v.  Doane,  139  U.  S.  173,  35  L.  Ed.  87,  11  Sup.  Ct.  467, 
upholding  title  of  purchaser;  Johnson  v.  Lewis,  2  McCrary,  482,  6  Fed. 
30,  reafiirming  rule;  Ex  parte  Estabrook,  2  Low.  549,  Fed.  Cas.  4534, 
holding  bona  fide  purchaser  not  bound  to  inquire  into  character  of  ap- 
parently valid  note;  Mobile  Savings  Bank  ▼.  Board  of  Sui)ervisors  of 
Oktibbeha  Co.,  24  Fed.  Ill,  holding  lack  of  averment  of  knowledge  of 
purchaser  of  irregularity  of  bonds  rendered  plea  demurrable;  Rich- 
mond Ry.  Co.  V.  Dick,  52  Fed.  381,  3  C.  C.  A.  149,  holding  constructive 
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notice  not  sufficient;  United  States  Nat.  Bank  v.  First  Nat.  Bank,  64 
Fed.  990, 13  C.  C.  A.  472,  holding  fact  that  note  payable  to  bank  presi- 
dent bears  bank's  indorsement  by  himself  not  sufficient  to  put  trans- 
feree on  inquiry  that  indorsement  was  for  accommodation;  Clark  y. 
Evans,  66  Fed.  264,  13  C.  C.  A.  433,  following  rule;  Fairex  v.  Bier,  37 
La.  Ann.  825,  holding  actual  or  constructive  notice,  amounting  to  mala 
fides,  necessary. 

Right  of  bona  fide  holder  to  recover  on  negotiable  instrument. 
Note,  26  Am.  Dec.  157. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  B.  A.  327. 

Burden  of  proof  is  on  assailant  of  title  of  purchaser  for  yalue  of  nego- 
tiable paper  before  maturity. 

Approved  in  In  re  Hill,  187  Fed.  217,  under  negotiable  instruments 
law  of  both  New  York  and  Pennsylvania,  where  defect  in  title  of  note 
develops,  it  throws  burden  of  proof  on  holder  to  show  that  he  is  a  pur- 
chaser in  due  course ;  Shirk  v.  Mitchell,  137  Ind.  195,  36  N.  E.  853,  hold- 
ing burden  on  defendant  of  proving  that  holder  took  with  notice. 

21  WalL  860-S78,  22  L.  Bd.  668,  OLABX  ▼.  I8ELIK. 

Pledgee  does  not  lose  his  property  in  collaterals  pledged  by  putting 
them  into  pledgee's  hands  for  collection. 

Approved  in  Commercial  Nat.  Bank  v.  Canal  Louisiana  Bank  &  Trust 
Co.,  239  U.  S.  524,  60  L.  Ed.  420,  36  Sup.  Ct.  195,  holding  bank  could 
still  assert  ownership  to  bills  of  lading  given  to  pledgee ;  J.  M.  Radford 
Grocery  Co.  v.  Powell,  228  Fed.  3,  pledge  of  insurance  policies  is  not 
invalidated  by  redelivery  to  pledgor  for  renewal ;  In  re  Dreuil  &  Co.,  205 
Fed.  573,  protecting  pledgor's  title  against  fraudulent  use  of  cotton 
bills  by  pledger;  Stull  v.  Beddeo,  78  Neb.  117,  15  Ann.  Gas.  950,  14 
L.  B.  A.  (K.  S.)  507,  110  N.  W.  862,  holding  discharge  in  bankruptcy 
does  not  relieve  debtor  from  debts  fraudulently  contracted;  Haggerty  v. 
Badkin,  72  N.  J.  Eq.  478,  487,  66  Atl.  422,  425,  where  pursuant  to  forma- 
tion of '  contemplated  partnership  one  paid -defendant  five  hundred  dol- 
lars for  benefit  of  firm,  and  defendant  converted  money  to  his  own  use 
after  payer's  death,  defendant  held  money  in  fiduciary  capacity  within 
Bankruptcy  Act,  §  17,  subd.  4;  Samson  v.  Rouse,  Hutchins,  Petitioner, 
72  Vt.  427,  48  Atl.  667,  holding  where  creditor  received  notes  from  firm 
as  collateral  security  and  afterward  delivered  to  firm  for  collection  and 
firm  used  proceeds  in  business,  creditor  had  no  priority  over  general 
unsecured  creditors  of  firm;  Fulton  v.  Hammond,  11  Fed.  294,  holding 
discharge  in  bankruptcy  does  not  discharge  debt  incurred  by  refusal 
to  pay  over  money  collected  for  another;  Conger  v.  New  Orleans,  32 
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La.  Ann.  1252,  1253,  holding  debtor  may  act  as  trustee  for  pledgee,  pro- 
vided his  tenure  be  precarious;  Thacher  v.  Moors,  134  Mass.  165,  hold- 
ing deposit  of  pledged  goods  in  pledgor's  warehouse  did  not  enable 
pledgor  to  convey  title;  Burnett  v.  Bank  of  Corunna,  38  Mich.  635, 
holding  owner  may  recover  from  bank  funds  deposited  by  his  agent  and 
applied  to  latter 's  indebtedn^ess ;  Leahy  v.  Simpson,  60  Mo.  App.  85, 
holding  redelivery  for  collection  does  not  invalidate  pledge  of  notes ;  Na- 
tional Bank  of  Greenville  v.  Jennings,  38  S.  C.  378,  17  S.  E.  19,  holding 
pledgor  accountable  for  notes  returned  to  him  for  collection  by  pledgee ; 
Wharton  v.  Lavender,  14  Lea,  188,  holding  pledgor  may  be  pledgee's 
agent;  dissenting  opinion  in  Succession  of  Lanaux,  46  La.  Ann.  1070, 
1071,  25  L.  R.  A.  590,  15  South.  720,  721,  majority  holding  debtor,  on 
deposit  of  pledge  with  third  party,  for  creditor,  loses  control  thereof. 

Distinguished  in  Ryttenberg  v.  Schefer,  131  Fed.  323,  where  parties 
attempted  by  agreement  to  give  one  factor's  lien  on  other's  property 
but  possession  remained  in  debtor,  equitable  lien  does  not  arise;  Casey 
V.  Cavaroc,  96  U.  S.  476,  477,  24  L.  Ed.  783,  784,  holding  collateral  se- 
curities returned  to  pledgor  for  custody  and  disposal,  not  valid  pledge, 
under  Louisiana  law;  Scherrer  v.  Caneza,  33  La.  Ann.  319,  holding 
pledge  cannot  be  asserted  against  third  parties  where  article  has  always 
remained  subject  to  pledgor's  disposal.  / 

Effect  of  surrender  of  pledge  upon  rights  of  pledgee.    Note,  89 
L.  R.  A.  (K.  S.)  890. 

Exchange  of  collateral  securtties  pledged  by  debtor,  for  other  securi- 
ties furnished  by  him,  is  not  a  fraud  on  bankruptcy  act,  although  made 
within  four  months  prior  to  debtor's  bankruptcy. 

Approved  in  English  v.  Ross,  140  Fed.  635,  under  Bankruptcy  Act, 
§  60a,  as  amended  in  1903,  trustee  may  set  aside  preference  given  within 
four  months  as  evidence  by  date  of  its  record,  irrespective  of  date  of 
delivery;  Bush  v.  Export  Storage  Co.,  136  Fed.  928,  930,  where  manu- 
facturer leased  warehouse  space  to  warehouse  companies  which  was  used 
by  latter  for  storage  of  materials  purchased  by  former  and  warehouse 
company  issued  receipts  therefor  which  manufacturer  pledged,  pledge 
carried  title  to  property  though  materials  used  up  and  others  substituted 
therefor;  City  Nat.  Bank  v.  Bruce,  109  Fed.  70,  48  C.  C.  A.  236,  holding 
mortgage  given  partly  for  present  consideration  and  partly  as  security 
for  renewal  of  antecedent  debt  previously  secured  by  mortgage,  which 
was  void  as  to  creditors  is  preference  as  to  latter  but  not  as  to  former 
consideration;  Dodge  v.  Freedman's  Savings  etc.  Co.,  2  McAr.  (D.  C.) 
424,  renewal  of  old  by  new  note  does  not  extinguish  deed  of  trust  given 
as  security  for  old ;  Booth  v.  Atlanta  Clearing  House  Assn.,  132  6a.  104, 
63  S.  E.  908,  giving  notes  in  lieu  of  certificates  of  clearing-house  asso- 
ciation protected  by  collateral  is  not  preference;  Voss  v.  Chamberlain, 
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139  Iowa,  572, 130  Am.  St.  Rep.  331,  19  L.  R.  A.  (N.  S.)  106,  117  K  W. 
270,  transferee  taking  collateral  by  way  of  substitution  for  other  col- 
lateral is  a  holder  for  value ;  Hodson  v.  Karr,  96  Md.  478,  53  Atl.  1114, 
holding  no  preference  created  where  corporation  sold  drafts  on  pur- 
chasers of  its  goods;  Sawyer  v.  Turpin,  91  U.  S.  121,  23  L.  Ed.  237, 
upholding  exchange  of  chattel  mortgage  for  bill  of  sale  of  same  goods ; 
Casey  v.  La  Society  de  Credit  Mobilier,  2  Woods,  87,  Fed.  Cas.  2496, 
upholding  substitution  of  pledged  securities.  Cited  and  principle  ap- 
plied in  In  re  Reynolds,  20  Fed.  Cas.  616,  upholding  assignment  to 
indemnify  sureties ;  Douglass  v.  Vogeler,  6  Fed.  57,  holding  exchange  of 
securities  not  violative  of  bankrupt  act ;  Blydenstein  v.  New  York  Secur- 
ity etc.  Co.,  67  Fed.  480,  15  C.  C.  A.  14,  holding  release  of  old  security 
consideration  for  subjecting  new  to  same  lien;  Hutchinson  v.  Murchie, ' 
74  Me.  191,  holding  exchange  of  securities  for  others  equally  valuable 
no  preference ;  Morey  v.  Milliken,  86  Me.  481,  30  Atl.  108,  holding  such 
exchange  no  preference  under  Maine  insolvency  law ;  New  York  Security 
Co.  y.  Lyman,  157  N.  Y.  564,  52  N.  £.  599,  holding  surrender  of  equal 
quantity  of  original  security  consideration  for  substitution  of  new; 
Akers  v.  Rowan,  33  S.  C.  474,  10  L.  R.  A.  716,  12  S.  E.  173,  holding 
substitution  of  valid  securities  allowable  under  State  assignment  laws. 
Distinguished  in  In  re  Jackson  Mfg.  Co.,  13  Fed.  Cas.  261,  holding 
mortgage  given  by  insolvent,  and  not  based  upon  promise  to  give  specific 
security,  invalid;  Butler  v.  Sprague,  66  N.  Y.  395,  no  pertinent  appli- 
cation; Upham  V.  New  York  Loan  Co.,  76  N.  Y.  8,  holding  transaction 
not  an  exchange  of  securities,  but  a  settlement. 

Creditor  may  porsue^  insolvent  debtor  to  judgment  and  execution,  with 
full  knowledge  of  the  insolvency,  notwithstanding  provisions  of  bankrupt 
act,  provided  debtor  does  not  aid  such  pursuit. 

Approved  in  Watson  v.  Taylor,  21  Wall.  381,  22  L.  Ed.  577,  upholding 
judgment  entered  on  confession  thereof,  given  prior  to  insolvency. 

Distinguished  in  In  re  Richards,  96  Fed.  939,  37  C.  C.  A.  634,  holding 
-  entry  of  judgment  by  confession  on  note  given  ten  months  previous  not 
authorized  by  act  of  1898. 

To  constitute  fraudulent  preference  under  bankrupt  act,  there  must  be 
guilty  collusion  between  debtor  and  creditor. 

Approved  in  In  re  Ratliff,  107  Fed.  82,  holding  payment  made  in  good 
faith  in  regular  course  of  business  when  bankrupt  unaware  of  his  in- 
solvency not  preference  within  Bankruptcy  Act  of  1898,  §§57g,  60c; 
In  re  Thomas,  103  Fed.  274,  holding  act  of  bankruptcy  within  Bank- 
ruptcy Act  of  1898,  §  3,  is  committed  where  insolvent  suffers  execution 
to  issue  and  property  sold  thereunder  without  taking  action  to  pay 
judgment  and  discharge  execution;  In  re  Rhoads,  98  Fed.  402,  holding 
Bankruptcy  Act  of  1898,  §  67f,  providing  that  bankruptcy  adjudication 
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shall  dissolve  liens  against  insolvent  obtained  through  judicial  proceed- 
ings within  four  months  of  petition,  though  applied  to  proceedings  on 
debts  contracted  prior  to  passage  of  act;  Herzberg  v.  Riddle,  171  Ala. 
374,  54  South.  637,  acceptance  of  pro  rata  of  debt  to  which  he  is  entitled 
does  not  make  creditor  preferred;  Bacon  v.  Merchants'  Bank,  146  Ala. 
523,  40  South.  413,  evidence  held  to  sustain  judgment  against  prefer- 
ence; dissenting  opinion  in  Wilson  Bros.  v.  Nelson,  183  U.  S.  208,  210, 
46  L.  Ed.  155,  22  Sup.  Ct.  81,  82,  majority  holding  failure  of  debtor 
to  file  petition  in  bankruptcy  at  least  five  days  prior  to  sale  of  property 
under  judgment  entered  upon  irrevocable  power  of  attorney  is  prefer- 
ence ;  Watson  v.  Taylor,  21  Wall.  381,  22  L.  Ed.  577,  holding  no  collusion 
in  entry  of  judgment  on  confession  given  prior  to  insolvency;  Stewart 
v.  Piatt,  101  U.  S.  743,  25  L.  Ed.  819,  holding  insolvent  debtor  not  pro- 
hibited from  exchanging  property  prior  to  proceedings,  no  fraud  being 
purposed;  Dickinson  v.  Adams,  4  Sawy.  258,  Fed.  Cas.  3896,  holding 
intention  to  dispose  of  property  in  fraud  of  act,  and  knowledge  thereof 
by  purchaser,  must  coexist;  Alderdice  v.  State  Bank,  1  Hughes,  56, 
Fed.  Cas.  154,  holding  special  facts  of  case  sufficient  to  apprise  cred- 
itor of  debtor's  fraudulent  design;  Harmanson  ▼.  Bain,  1  Hughes,  203, 
Fed.  Cas.  6072,  upholding  transfer  of  notes  in  absence  of  intent  to 
prefer;  Lindsey  v.  Lambert  Building  Assn.,  4  Fed.  52,  holding  parties 
innocent  of  collusion ;  Tyler  v.  Brock,  68  N.  Y.  423,  holding  debtor  must 
intend  to  prefer  creditor  and  latter  must  have  reason  to  believe  debtor 
insolvent;  Stewart  v.  Hopkins,  30  Ohio  St.  531,  holding  assignee  must 
establish  collusion  to  recover  money  paid  creditor  by  insolvent. 
Distinguished  in  Wilson  Bros.  v.  Nelson,  183  U.  S.  198,  46  L.  Ed.  151, 

22  Sup.  Ct.  77,  holding  failure  of  debtor  to  file  petition  in  bankruptcy 
at  least  five  days  prior  to  sale  of  property  under  judgment  entered  upon 
irrevocable  power  of  attorney  is  preference;  In  re  Ed.  W.  Wright 
Lumber  Co.,  114  Fed.  1014,  holding  preference  created  under  Bankruptcy 
Act,  §  60a,  where  bankrupt  owed  bank  and  claimant  and  on  bank's 
threatening  suit,  father  procured  claimant  to  execute  to  bank  demand 
note  for  amount  of  bank's  claim  and  accommodation  note  to  enable  bank- 
rupt to  take  trip,  and  bankrupt  executed  deed  of  trust  to  secure  claim- 
ant ;  Duncan  v.  Landis,  106  Fed.  854,  861,  45  C.  C.  A.  666,  holding  under 
Bankruptcy  Act  of  1898,  §  3a,  cl.  3,  debtor  does  not  commit  act  of 
bankruptcy  by  failing  to  discharge  judgment  entered  on  judgment  note 
executed  years  before  passage  of  bankruptcy  act  by  which  creditor 
obtained  preference. 

Construction  of  clause  in  bankruptcy  act  avoiding  preference  where 
creditor  had  "reasonable  cause  to  believe"  preference  was  in- 
tended.   Note,  16  Ann.  Oas.  832. 

Setoff  in  bankruptcy.    Note,  55  L.  B.  A.  58. 
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Valid  Judgment  may  be  entered  after  delator's  Insolvency  appears,  on 
confession  of  Judgment  given  creditor  for  full  value  prior  to  insolvency. 

Approved  in  In  re  Truitt,  203  Fed.  552,  holding  confession  of  judg- 
ment by  insolvent  debtor  to  give  preference  to  creditor  was  act  of  bank- 
ruptcy ;  Watson  v.  Taylor,  21  Wall.  381,  22  L.  Ed.  577,  upholding  judg- 
ment so  entered;  Tield  v.  Baker,  12  Blatchf.  442,  Fed.  Cas.  4762,  holding 
condition  of  debtor  and  knowledge  of  creditor  thereof,  at  time  of  giving 
confession,  is  test  of  its  validity;  Blabon  v.  Hunt,  3  Fed.  Cas.  494, 
upholding  execution  on  such  judgment ;  McCormick  v.  Buckner,  15  Fed. 
Cas.  1306,  arguendo;  Matthews  y.  Westphal,  1  McCrary,  450,  48  Fed. 
667,  upholding  chattel  mortgage  given  over  four  months  before  filing 
petition,  but  recorded  within  that  period;  Sherman  vT  Traders'  Bank,  9 
Biss.'219,  220,  Fed.  Cas.  12,770,  holding  making  avail  of  security  on 
knowledge  of  insolvency  not  invalid  where  same  was  obtained  in  good 
faith;  Curry  v.  MeCauley,  11  Fed.  368,  upholding  mortgage  given  over 
two  months  before  filing  petition,  but  recorded  within  said  period; 
Curry  v.  MeCauley,  20  Fed.  584,  affirming  last  citation;  In  re  Baxter, 
25  Fed.  703,  holding  draft  on  account  of  produce  of  drawer,  consigned 
to  accepter,  created  lien  thereon,  notwithstanding  prior  unknown  in- 
solvency of  drawer;  Field  v.  Geoh^an,  125  111.  71,  16  N.  E.  915,  holding 
lien  of  execution  issued  on  like  judgment  prior  to  that  of  assignee; 
State  V.  Taylor,  3  Mo.  App.  355,  holding  subsequent  bankruptcy  pro- 
ceedings do  not  affect  execution  lien  on  debtor's  property;  Loan  Co.  v. 
McPherson,  26  S.  C.  437,  2  S.  £.  271,  holding  mortgage  given  but  not 
recorded  ninety  days  before  bankruptcy  valid  by  State  insolvency  law; 
McCaul  V.  Thayer,  70  Wis.  146,  35  N.  W.  356  (see  also  dissenting  opin- 
ion, p.  150),  holding  execution  levy  on  like  judgment  valid  under  State 
insolvency  law. 

Distinguished  in  In  re  Herpich,  7  Biss.  389,  391,  392,  Fed.  Cas.  6418, 
where  warrant  of  attorney  to  confess  judgment  was  given  for  pre- 
existing debt,  doubting  doctrine  of  principal  case;  In  re  Tifft,  23  Fed. 
Cas.  1215,  holding  debtor's  property  cannot  be  attached  after  commence- 
ment of  proceedings;  Balfour  v.  Wheeler,  15  Fed.  233,  where  parties 
to  confession  note  were  in  collusion  to  procure  preference  (affirmed  in 
22  Blatchf.  4,  18  Fed.  894,  897) ;  In  re  Moyer,  93  Fed.  189,  holding 
entry  of  such  judgment  a  preference  under  act  of  1898. 

Where  creditor  lias  obtained  vaUd  execution  lien  on  debtor's  goods, 
transfer  to  creditor  by  debtor,  of  securities  equal  in  value  to  amount  oft 
Judgment,  and  release  thereupon  of  said  execution  by  creditor,  is  not  an 
invalid  transaction  under  bankruptcy  act. 

Approved  in  Sexton  v.  Kessler  &  Co.,  172  Fed.  541,  40  L.  B.  A.  (N.  S.) 
639,  97  G.  C.  A.  161,  delivery  pursuant  to  prior  lien  held  not  preference ; 
Casey  v.  La  Soci4t6  de  Credit  Mobilier,  2  Woods,  83,  Fed.  Cas.  2496, 
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holding  transfer  of  assets  of  embarrassed  bank  to  secure  loan  valid, 
though  creditor  knew  bank's  condition;  Armstrong  v.  Chemical  Bank, 
41  Fed.  239,  6  L.  R.  A.  229,  holding  mere  giving  security  on  creation  of 
debt  not  preference  if  free  from  fraud  in  fact;  Stewart  v.  Hopkins, 
30  Ohio  St.  532,  holding  payment  of  secured  debt  by  insolvent  not  pref- 
erence ;  In^  re  Cobb,  96  Fed.  '826,  upholding  loan  to  bankrupt  banker  in 
good  faith,  though  large  collateral  given ;  Young  v.  Upson,  115  Fed.  195, 
arguendo. 

Miscellaneous.  Cited  in  Harmonson  v.  Bain,  1  HugheSi  201^  Fed.  Cas* 
6072.    Miscited  in  Pauley  v.  Cauthom;  101  Ind.  93. 

21  WaU.  378-387,  22  Ih  Ed.  576,  WATSON  ▼.  TATLOB. 

Judgment  may  be  entered  and  executed  after  debtor's  Inaolyency,  011 
note  containing  confessison  of  Judgment,  given  prior  thereto,  and  'Without 
creditor's  knowledge  thereof. 

Approved  in  Blabon  v.  Hunt,  3  Fed.  Cas.  494,  holding  execution  on 
such  judgment  valid;  Currey  v.  McCauley,  20  Fed.  584,  upholding 
acquisition  of  lien  by  recordation  of  mortgage  within  four-month 
period. 

Distinguished  in  In  re  Herpioh,  7  Biss.  389,  391,  392,  Fed.  Cas.  6418, 
where  warrant  of  attorney  to  confess  judgment  was  given  for  pre- 
■existing  debt,  doubting  principal  case;  Balfour  v.  Wheeler,  15  Fed. 
233,  where  confession  note  was  given  by  collusion  (affirmed  in  18  Fed. 
897). 

This  case  is  also  cited  as  authority  for  the  following  prox)ositions 
enunciated  in  the  preceding  case:  Sawyer  v.  Turpin,  91  U.  S.  121,  23 
L.  Ed.  237,  substitution  of  equally  valuable  securities  is  not  preference; 
Jewell  V.  Knight,  123  U.  S.  433,  31  L.  Ed.  193,  8  Sup.  Ct.  194,  question 
of  fraudulent  preference  involves  question  of  fact  and  cannot  be  re- 
ferred to  Supreme  Court  on  division  of  opinion;  In  re  Jackson  Mfg. 
Co.,  13  Fed.  Cas.  261,  exchange  of  values  may  be  made  though  one  party 
be  insolvent;  Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas.  6072,  as 
authority  for  holding  bill  in  equity  proper  proceeding  to  set  aside  fraud- 
ulent transfer. 

Construction  of  clause  in  bankruptcy  act  avoiding  preference  where 
creditor  had  "reasonable  cause  to  believe''  preference  was  in- 
tended.   Note,  16  Ann.  Gas.  832. 

21  Wall.  387-389,  22  L.  Ed.  622,  BSOWN  ▼.  BBACKETT. 

Federal  courts,  in  acting  upon  Mexican  grants,  in  Oalifomla,  under 
act  of  1861,  were  concerned  only  with  validity  of  such  granta  as  they  came 
from  Mexican  government,  and  not  with  derivative  titles  from  grantees. 
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Approved  in  McMicken  v.  United  States,  97  tJ.  S.  208,  24  L.  Ed.  948, 
holding  court  will  not  make  decree  in  favor  of  grantee's  l^al  repre- 
sentatives "for  benefit  of  whom  it  may  concern/' 

Oonllrmatlon  of  Mexican  grant,  in  OaUfomia,  obtained  under  act  of 
1861,  is  limited  by  extent  of  claim  made. 

Approved  in  Bouldin  v.  Phelps,  12  Sawy.  315,  30  Fed.  562,  holding 
claimant,  under  grant  of  imperfect  title,  cannot  maintain  ejectment 
against  claimant  under  same  grant,  who  has  had  confirmation  thereof. 

21  WaU.  889^398,   22  Jm.  Ed.  619,   ATLEE   ▼.   NOBTHWESTEBN   XTNION 
PACKET  CO. 

States  may,  either  directly  or  by  delegated  powers  in  mnnicipalitiea, 
regulate  location,  erection  and  use  of  whanres. 

Approved  in  Prosser  v.  Northern  Pac.  E,  R.  Co.,  152  U.  S.  64,  38 
L.  Ed.  S56,  14  Sup.  Ct.  530,  upholding  regulation  of  harbor  lines  by 
harbor  commissioners. 

Wharves  and  piers,  extending  into  navigable  water,  are  allowable  as 
essential  aids  to  navigation. 

Approved  in  Illinois  ex  rel.'Hunt  v.  Illinois  C.  R.  R.  Cp.,  184  U.  S.  94, 
46  L.  Ed.  447,  22  Sup.  Ct.  306,  holding  wharves  erected  by  riparian 
owner  do  not  extend  into  lake  beyond  point  of  practical  navigability 
where  they  do  not  extend  farther  than  necessary  to  accommodate  greater 
number  of  vessels  of  moderate  capacity;  Shivley  v.  Bowlby,  152  U.  S. 
41,  S8  L.  Ed.  346,  14  Sup.  Ct.  563,  holding  title  and  rights  of  riparian 
proprietors  in  soil  below  high-water  mark  navigable  waters,  governable 
by  local  laws,  subject  to  United  States'  rights;  Rutz  v.  St.  Louis,  2  Mc- 
Crary,  346,  7  Fed.  440,  holding  State  authority  no  excuse  for  obstructing 
navigable  river;  Rutz  v.  St.  Louis,  3  McCrary,  265,  10  Fed.  341,  holding 
that  city  was  not  liable  to  undamaged  riparian  owners,  for  erection  of 
dike,  extending  into  channel;  State  v.  Illinois  Cent.  R.  R.  Co.,  33  Fed. 
755,  holding  city  may  delegate  charter  right  to  erect  breakwater;  Scran- 
ton  V.  Wheeler,  57  Fed.  813,  6  C.  C.  A.  585,  holding  government  may 
erect  pier  on  submerged  land  without  compensating  riparian  owner; 
People  V.  Illinois  Central  R.  R.  Co.,  91  Fed.  958,  34  C.  C.  A.  138,  hold- 
ing riparian  owner  has  right  to  wharf -out  to  navigable  channel;  Talbot 
CouTity  Commrs.  v.  Queen  Anne's  County  Commrs.,  50  Md.  262,  holding, 
in  absence  of  congressional  restriction.  State  may  authorize  bridges  over 
navigable  streams;  Morrill  v.  St.  Anthony  Falls  Water  Power  Co.,  26 
Minn.  226,  37  Am.  Rep.  401,  2  N.  W.  845,  holding  riparian  owner  may 
use  water  passing  his  land,  navigation  not  being  impeded  thereby ;  Con- 
cord Co.  V.  Robertson,  66  N.  H.  18,  18  L.  B.  A.  689,  25  Atl.  726,  holding 
wharf  should  extend  to  navigable  depth  in  dry  season ;  Diedrich  v.  North- 
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western  Ry.  Co.,  42  Wis.  265,  267,  24  Am.  Rep.  408,  410,  holding  riparian 
owner  may  extend  wharf  to  line  of  navigability;  dissenting  opinion  in 
Eisenbach  v.  Hatfield,  2  Wash.  282,  12  L.  R.  A.  661,  26  Pac.  563,  ma- 
jority denying  right  to  extend  wharf  below  high-water  mark ;  Chisolm  v. 
Caines,  67  Fed.  292,  arguendo'. 

Rights  of  land  owners  in  navigable  waters  fronting  their  lands,  and  . 
in  the  lands  under  such  waters.    Note,  19  Am.  St.  Rep.  282. 

Right  to  erect  wharves.    Note,  40  L.  R.  A.  648. 

Riparian  owner's  right  of  access.    Note,  28  £.  R.  0.  164. 

Log  boom,  extending  into  channel  of  navigable  river,  erected  by 
riparian  owner,  without  authority  of  law,  is  an  unlawful  structure,  and 
owner  ia  liable  for  damage  to  barge  colliding  therewith. 

Approved  in  United  States  v.  Evans,  195  U.  S.  365,  49  L.  Ed.  237,  25 
Sup.  Ct.  46,  upholding  admiralty  jurisdiction  over  libel  in  rem  against 
vessel  for  colliding  with  beacon  standing  in  water,  though  built  on  piles ; 
Evans  v.  Western  Timber  etc.  Co.,  201  Fed.  463,  action  for  loss  of  vessel 
by  collision  with  log  boom  is  within  admiralty  jurisdiction;  O'Keefe 
V.  Staples  Coal  Co.,  201  Fed.  133,  suit  to  recover  for  injury  to  vessel 
by  collision  with  drawbridge  is  within  a4miralty  jurisdiction;  Bowers 
Hydraulic  D.  Co.  v.  Federal  Contracting  Co.,  148  Fed.  294,  upholding 
admiralty  jurisdiction  over  suit  for  hire  of  dredge  generally  used  for 
maritime  purposes  though  temporarily  used  for  partly  land  transaction 
in  dredging  stream;  Maxon  v.  Chicago  etc.  N.  W.  Ry.  Co.,  122  Fed. 
556,  holding  railroad  constructing  drawbridge  over  navigable  river  under 
license  from  War  Department  liable  for  injuries  to  vessel  by  collision 
with  stone  deposited  in  river  in  construction  of  bridge  and  which  ob- 
structed channel;  Sutter  v.  Heckman,  1  Alaska,  88,  owner  of  uplands 
bordering  on  sea  in  Alaska  has  no  title  to  tide-lands  in  front  of  his 
property;  Boom  Co.  v.  Dixon,  77  Miss.  593,  78  Am.  St.  Rep.  589,  28 
South.  724,  holding  log  booms  preventing  speedy  passage  of  rafts  and 
logs  down  navigable  stream  are  enjoinable  nuisance;  Grays  Harbor 
Boom  Co.  v.  Lownsdale,  54  Wash.  103,  104  Pac.  271,  a  boom  company 
by  erecting  boom  on  tide-lands  to  which  it  had  acquired  title  from 
State  does  not  take  property  so  as  to  require  compensation  under  emi- 
nent domain;  Ladd  v.  Foster,  12  Sawy.  668,  31  Fed.  834,  an^  The 
Imperial,  13  Sawy.  644,  38  Fed.  618,  3  L.  R.  A.  237,  both  holding  cable 
stretched  near  surface  and  into  channel  unlawful  obstruction ;  St.  Louis 
V.  The  Knapp  Co.,  2  MeCrary,  519,  6  Fed.  224,  holding  private  indi- 
vidual may  not  place  permanent  obstruction  in  channel;  The  Assante 
V.  Charleston  Bridge  Co.,  41  Fed.  365,  holding  unlawful  structure  must 
be  responsible  for  damages  caused  to  vessels;  Grand  Trunk  Ry.  Co. 
V.  Backus,  46  Fed.  214,  enjoining  extension  of  dock  into  channel  where 
unauthorized  by  war  department;  Sullivan  v.  Spotswood,  82  Ala.  169» 
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2  South.  719,  holding  lease  of  booming  facilities  does  not  imply  right 
to  occupy  bed  of  stream. 

Cited  as  to  jurisdiction  in  Panama  R.  R.  Co.  v.'  Napier  Shipping  Co., 
166  U.  S.  285,  41  L.  Ed.  1005,  17  Sup.  Ct.  574,  holding  admiralty  juris- 
diction extends  over  torts  committed  in  foreign  ports;  The  Schooner 
Maud  Webster,  8  Ben.  552,  Fed.  Cas.  9302,  denying  admiralty  juris- 
diction where  consummation  of  injury  is  on  land;  The  Arkansas,  5 
McCrary,  367,  368,  17  Fed.  386,  387,  holding  action  for  damage  to 
vessel  by  fixed  structure  properly  brought  in  admiralty;  Simpson  v. 
The  Ceres,  22  Fed.  Cas.  173,  holding  every  tort  on  navigable  iwaters 
of  admiralty  cognizance ;  Leonard  v.  Decker,  22  Fed.  743,  and  Etheridgc 
V.  City  of  Philadelphia,  26  Fed.  43,  both  holding  tort  maritime,  wherever 
injury  is  received  by  vessel  afloat,  although  caused  by  fixed  structure; 
The  F.  &  P.  M.  No.  2,  33  Fed.  514,  upholding  Federal  junsdiction  of 
action  in  rem  against  vessel  for  damaging  log  raft;  Boston  v.  Crow- 
ley, 3p  Fed.  204,  Assante  v.  Charleston  Bridge  Co.,  40  Fed.  767,  Hill 
V.  Board  of  Freeholders,  45  Fed.  261,  and  Oregon  City  etc.  Co.  v. 
Columbia  Bridge  Co.,  53  Fed.  551,  all  holding  admiralty  jurisdiction 
of  injury  to  vessel  by  bridge;  The  Milwaukee  v.  The  Curtis,  37  Fed. 
706,  8  Lb  B.  A.  712,  denying  jurisdiction  where  vessel  injured  bridge; 
Greenwood  v.  Westport,  63  Conn.  606,  60  Fed.  578,  sustaining  actiovi 
against  town  for  injury  to  vessel  from  its  drawbridge;  'ftie  Strabo,  90 
Fed.  Ill,  exercising  admiralty  jurisdiction  where  claimant  fell  from 
unsecured  ladder  on  ship  to  dock;  Renwick  v.  D.  &  N.  W.  R.  Co.,  49 
Iowa,  670,  arguendo. 

Distinguished  in  Mississippi  etc.  Boom  Co.  v.  Patterson,  98  U.  S. 
409,  25  L.  Ed.  208,  and  Stevens  Point  Co.,  v.  Reilly,  46  Wis.  242,  244, 
49  N.  W.  978,  979,  both  holding  riparian  owner  may  erect  boom  if  navi- 
gation be  not  impaired  thereby;  J.  S.  Keator  Co.  v.  St.  Croix  Boom 
Co.,  72  Wis.  93,  7  Am.  St.  Rep.  867,  38  N.  W.  541,  holding  boom  may 
be  authorized  by  State  laws. 

Right  to  construct  log  booms.    Note,  39  L.  R.  A.  492. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.  A. 
53. 

Relative  rights  and  duties  of  users  of  stream  for  logs  and  for 
navigation.    Note,  28  L.  B.  A.  (K.  S.)  145. 

At  common  law,  where  botli  vessels  are  at  fault,  neither  can  recover 
damages  for  coUlsion. 

Approved  in  Belden  v.  Chase,  150  U.  S.  691,  37  L.  Ed.  1224,  14  Sup. 
Ct<  269,  in  action  at  law  for  damages  from  collision. 

In  admiralty,  where  both  parties  to  collision  have  been  in  fault,  entire 
damages  resulting  therefrom  must  be  equally  divided  between  them. 
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Approved  in  Louisville  &  Cincinnati  Packet  Co.  v.  United  Coal  Co., 
223  Fed.  304,  138  C.  C.  A.  542,  holding  moving  vessel  liable  for  collision 
with  moored  vessel  under  evidence;  The  Steam  Dredge  No.  1,  134  Fed. 
167,  69  L.  B.  A.  298,  67  C.  C.  A.  67,  ordering  division  of  damages  where 
inspector  on  dredge  injured  by  breaking  of  bitt  through  n^ligence  of 
operator  where  inspector  also  negligent;  dissenting  opinion  in  Work- 
man V.  Mayor  etc.  of  New  York,  179  U.  S.  586,  45  L.  Ed.  330,  21  Sup. 
Ct.  225,  majority  holding  city  liable  in  personam  by  maritime  law  for 
negligence  of  servants  in  charge  of  fireboat  colliding  with  and  sinking 
another  vessel ;  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed.  587,  11  Sup.  Ct. 
31  (affirming  24  Blatchf.  147,  28  Fed.  885),  holding  contributory  negli- 
gence not  a  bar  to  partial  recovery  for  injuries  by  marine  tort ;  McCord 
V.  The  Tiber,  6  Biss.  411,  Fed.  Cas.  8715,  holding  common-law  doctrine 
of  contribujtory  negligence  not  applicable  in  admiralty;  Ladd  v.  Foster, 
12  Sawy.  553,  31  Fed.  831,  holding  contributory  negligence  cause  for 
dividing  damages  not  bar  to  relief ;  Olsen  v.  Flavel,  13  Sawy.  235,  34 
Fed.  479,  holding  damages  apportionable  in  case  of  contributory  neg- 
ligence; The  Imperial,  13  Sawy.  645,  38  Fed.  618,  3  L.  R.  A.  237, 
holding  vessel  liable  for  half  damages  for  negligeiitly  colliding  with 
unlawful  obstruction;  The  City  of  Carlisle,  14  Sawy.  187,  39  Fed.  813, 
5  L.  B.  A.  59,  holding  damages  apportionable  in  case  of  ^contributory 
negligence;  The  Modoc,  26  Fed.  720,  where  negligence  of  pilot  con- 
tributed to  collision  with  unlawful  obstruction;  Sullivan  v.  Lake  Supe- 
rior Elevator  Co.,  56  Fed.  736,  dividing  damages  where  injured  vessel 
was  negligent. 

Distinguished  in  Grand  Trunk  Ry.  Co.  v.  Griffin,  21  Fed.  735,  there 
being  no  contributory  negligence. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  colli- 
sion.   Note,  45  Am.  Dec.  53. 

Personal  and  minute  knowledge  of  topography  of  river  is  reauired  of 
river  pilots. 

Approved  in  Davidson  Steamship  Co.  v.  United  States,  205  U.  S. 
194,  51  Ifc  Ed.  767,  27  Sup.  Ct.  480,  affirming  judgment  sustaining  negli- 
gence of  captain  in  colliding  with  government  breakwater  while  acting 
as  pilot;  Consolidated  Coal  Co.  v.  Knickerbocker  Steam  Towage  Co., 
200  Fed.  843,  tug  held  to  reasonable  care  with  reference  to  her  tow; 
Williams  v.  Molther,  189  Fed.  705,  upholding  validity  of  Congressional 
regulation  of  pilots;  Compagnie  De  Navigation  Francaise  v.  Burley, 
183  Fed.  171,  tug  held  in  indemnity  for  damages  paid  by  vessel  for 
collision  caused  by  negligently  anchoring  said  vessel  in  unsafe  place; 
Guy  V.  Donald,  157  Fed.  530,  13  Ann.  Gas.  947,  14  L.  R.  A.  (N.  S.)  1114, 
85  C.  C  A.  291,  pilot  held  negligent  for  causing  collision  of  steamer 
with  schooner  by  violating  harbor  rules;  Thompson  v.  Winslow,  128 
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Fed.  82,  holding  towage  company  undertaking  towage  of  schooner 
through  channel  liable  for  grounding  of  schooner  d^e  to  lack  of  knowl- 
edge of  depth  of  channel  on  part  of  tug  master;  Harrison  v.  Hughes,  125 
Fed.  865,  60  C.  C.  A.  442  (affirming  110  Fed.  551),  holding  pilots  engaged 
in  piloting  vessels  into  and  out  of  Delaware  bay  and  river  are  required 
to  exercise  care  and  skill  of  river  and  harbor  pilots  and  are  chargeable 
with  knowledge  of  natural  objects  on  shore  and  obstacles  to  navigation; 
The  Mabel  S.,  113  Fed.  973,  holding  tug  liable  for  injury  to  tow  by 
striking  known  sunken  rock  where  master  endeavored  to  take  her  into 
harbor  with  which  he  was  unfamiliar;  The  Steamship  Oregon,  14  Sawy. 
449,  45  Fed.  67,  holding  mistake  in  recognizing  lights  inexcusable  neg- 
ligence ;  The  Tom  Lysle,  48  Fed.  692,  694,  holding  pilot  liable  for  dam- 
age caused  by  departure  from  channel. 

Distinguished  in  Ramsdell  Transp.  Co.  v.  La  Campagnie  Qen.  Trans- 
atlantique,  182  U.  S.  415,  45  L-  Ed.  1161,  21  Sup.  Ct.  835,  holding  ship- 
owner not  liable  for  injuries  inflicted  exclusively  by  negligence  of  com- 
pulsory pilot.  ' 

Liability  of  pilot  to  owner  of  vessel  hiring  him.    Note,  14  L.  R.  A. 
(K.  S.)  1116. 

Duties  of  ship  owners  to  seamen  in  their  employ.    Note,  1  Am.  St. 
Rep.  814. 

Admiralty  jurisdiction  in  tort.    Note,  13  Aim.  Oas.  122L 

21  WalL  398-429,  22  L.  Bd.  520,  lOGHAELS  ▼.  POgT. 

Decree  of  District  c:k>nrt,  in  bankruptcy  proceeding,  is  conclusive  of 
facts  decreed,  unless  questioned  In  court  where  entered,  or  by  direct  pro- 
ceeding In  another  court  of  competent  Jurisdiction. 

Approved  in  In  re  McKee,  214  Fed.  888,  bankrupt  cannot  dismiss 
voluntary  bankruptcy  proceedings  after  adjudication  by  consent  of  all 
parties;  Huttig  Mfg.  Co.  v.  Edwards,  160  Fed.  622,  87  C.  C.  A.  521, 
judgment  cannot  be  attacked  on  ground  that  one  of  the  petitioners 
in  the  involuntary  proceeding  is  not  a  creditor ;  Hull  v.  Burr,  64  Fla.  88, 
59  South.  789,  judgment  of  Federal  court  in  bankruptcy  proceedings 
cannot  be  attacked  in  State  court;  Preston  v.  Newcomb,  149  Mich.  516, 
119  Am.  St.  Rep.  691, 113  N.  W.  30,  reversing  judgment  for  receiving  evir 
dence  of  fraud  on  collateral  attack;  Curdy  v.  Stafford,  88  Tex.  125,  30 
S.  W.  563,  holding  where  defendants  in  trespass  to  try  title  claimed  under 
assignee's  sale  in  bankruptcy  proceedings  and  plaintiff  under  subse- 
quent deed  from  discharged  bankrupt,  defendant  need  not  show  title 
in  bankruptcy;  Custard  v.  Wigderson,  130  Wis.  416,  10  Ann.  Oas.  740, 
110  N.  W.  264,  discharge  in  bankruptcy  cannot  be  collaterally  attacked ; 
Sloan  v.  Lewis,  22  Wall.  157,  22  L.  Ed.  833,  holding  finding  of  debt  due 
conclusive  in  collateral   action;   Chapman   v.  Brewer,  114  U.   S.  169, 
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29  L.  Ed.  87,  5  Sup.  Ct.  804,  holding  bankruptcy  decree  unimpeachable 
collaterally;  Kent  v.  Lake  Superior  Ship  Canal  etc.  Co.,  144  U.  S.  88,  S6 
L.  Ed.  357,  12  Sup.  Ct.  654,  holding  remedy  for  error  in  foreclosure 
decree  must  be  sought  in  court  rendering  same;  Evers  v.  Watson,  156 
U.  S.  532,  39  L.  Ed.  522,  15  Sup.  Ct.  432,  holding  findings  of  District 
Court,  on  decree  of  sale,  not  reviewable  collaterally;  In  re  Lennon, 
166  U.  S.  553,  41  L.  Ed.  1112,  17  Sup.  Ct.  660,  holding  jurisdictional 
averments  of  record  cannot  be  attacked  on  habeas  corpus ;  Wald  v.  Wehl, 
18  Blatchf.  501,  6  Fed.  169,  holding  bankruptcy  court's  findings 
conclusive  in  collateral  proceedings;  Re  Ives,  5  DilL  148,  Fed.  Cas. 
7115,  holding  adjudication  of  bankruptcy  conclusive  as  to  jurisdiction 
of  bankruptcy  court  where  record  shows  jurisdiction  on  face  thereof; 
Reinach  v.  Atlantic  Co.,  58  Fed.  43,  holding  determination  of  quasi- 
jurisdictional  facts  binding  collaterally;  Arnold  v.  Kahn,  67  Cal.  473, 
8  Pac.  36,  holding  adjudication  of  insolvency,  under  State  law,  decree 
in  rem  regarding  debtor's  status;  Riego  v.  Foster,  125  Cal.  181,  67 
Pac.  897,  holding  insolvency  proceedings,  regular  on  face,  cannot  be 
collaterally  attacked  on  ground  that  petitioner's  signers  were  npt  cred- 
itors; Sawyer  v.  Rector,  5  Dak.  127,  37  N.  W.  747,  holding  bankruptcy 
discharge  cannot  be  attacked  collaterally  by  one  willfully  omitted  from 
list  of  creditors ;  Mount  v.  Manhattan  Co.,  41  N.  J.  Eq.  214,  3  Atl.  728, 
holding  adjudication  of  bankruptcy  conclusive  collaterally;  Williams 
V.  Scott,  122  N.  C.  549,  29  S.  E.  878,  holding  bankruptcy  decree  binding 
on  State  courts;  Noble  v.  Union  River  Logging  R.  R.  Co.,  147  U.  S. 
174,  87  h,  Ed.  126,  13  Sup.  Ct.  273,  holding  decision  of  Secretary  of 
Interior,  as  to  railroad  right  of  way  conclusive  on  his  successor;  Re 
McKibben,  16  Fed.  Cas.  212,  arguendo. 

Finality  of  judgment  or  decree  of  court  possessing  competent  juris- 
diction.   Note,  64  Am.  Dec.  347. 

Conclusiveness  of  judgment  of  court  having  jurisdiction.  Note, 
79  Am.  D^.  752. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  as- 
sailable for  fraud  not  affecting  jurisdiction.  Note,  36  L.  B.  A. 
(K.  S.)  981. 

Judgments  procured  through  ftaud  of  either  party  may  be  collaterally 
Impeached  by  third  parties  defrauded  thereby. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Boyd,  177  Fed.  821,  101 
C.  C.  A.  18,  holding  filing  of  lis  pendens  does  not  prevent  attack  on 
decree  obtained  by  fraud  and  collusion;  McCormick  v.  McCormick,  82 
Kan.  38,  107  Pac.  548,  holding  judgment  not  subject  to  direct  attack 
because  procured  by  false  or  perjured  testimony;  M'Dermott  v.  Cope- 
land,  9  Fed.  537,  holding  decree  of  State  court  cannot  be  revised  in 
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collateral  proceeding  in  Federal  court;  Hancock  Inspirator  Co.  v.  Jenks, 
21  Fed.  914,  holdii^  recital  in  patent  of  oath  made  conclusive  in  suit 
against  infringer;  Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  797, 
holding  judgment  erroneous  as  between  parties,  cannot  be  attacked  col- 
laterally; Kansas  City  etc.  R.  Co.V.  Morgan  Co.,  76  Fed.  435,  21  C.  C.  A. 
468,  holding  infant  cannot  collaterally  attack  judgment  obtained  for 
him  by  next  friend;  Smith  v.  Hall,  69  Conn.  665,  38  Atl.  392,  holding 
decree  of  divorce  cannot  be  collaterally  attacked  by  defendant  in  breach 
of  promise  suit. 

Distinguished  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178 
Fed.  987,  in  suit  to  obtain  patent  by  unsuccessful  applicant  against 
successful  one,  who  was  awarded  priority  of  invention  in  interference 
proceedings,  and  prior  to  hearing  one  party  acquires  interest  of  other, 
which  is  made  known  to  court,  decree  awarding  priority  to  complainant 
cannot  be  collaterally  attacked  on  ground  of  collusion  by  one  subse- 
quently charged  with  infringement ;  Schmertz  Wire  Glass  Co.  v.  Western 
Glass  Co.,  178  Fed.  975,  uniting  of  adverse  interests  in  suit  to  obtain 
patent  not  collusion,  so  as-  to  render  decree  subject  to  collateral  attacks. 

Effect  of  fraud  on  statute  of  limitations.    Note,  11  Am.  Dec.  222. 

Judgment  may  be  Impeached  for  purpose  of  showing  its  procurement 
for  puzpoee  of  avoiding  operation  of  bankrupt  act. 

Approved  in  Gay  v.  Brierfield  Coal  Co.,  94  Ala.  327,  16  L.  B.  A.  574, 
11  South.  362,  upholding  State  jurisdiction  over  suit  by  defrauded  credi- 
tors against  defendant  in  Federal  action. 

Miscellaneous.  Cited  in  Harmanson  v.  Bain,  1  Hughes,  201^  Fed.  Cas. 
6072. 

21  Wall.  430-440,  22  L.  Ed.  673,  BILLON  ▼.  BABKABB. 

Demurrer  to  bill  in  equity  does  not  admit  accuracy  ,of  alleged  construc- 
tion of  instrument  set  forth  therein. 

Approved  in  Larabee  v.  Dolley,  175  Fed.  374,  holding  demurrer  admits 
facts  only  which  are  well  pleaded;  Hume  v.  Laurel  Hill  Cemetery,  142 
Fed.  563,  holding  void  ordinance  prohibiting  burials  in  San  Francisco; 
Saling  V.  Bolander,  125  Fed.  704,  60  C.  C.  A.  469,  holding  it  will  not 
avail  one  setting  out  an  instrument  which  is  plainly  an  application 
by  beneficiaries  to  change  beneficiaries  to  allege  that  it  was  intended 
as  an  assignment  though  such  allegation  is  not  denied;  Brown  v.  Avery, 
63  Fla.  374,  Ann.  Oiu.  1914A,  90,  58  South.  41,  Lackawanna  Coal  etc.  Co. 
v.  Long,  231  Mo.  614, 133  S.  W.  38,  Van  Dyke  v.  Norfolk  Southern  R.  Co., 
112  Va.  848,  72  S.  E.  663,  and  Gill  v.  Manhattan  Life  Ins.  Co.,  11  Ariz. 
239,  95  Pac.  90,  all  holding  conclusions  of  law  not  admitted  by  demurrer ; 
Donaldson  v.  Wright,  7  App.  D.  C.  54,  holding  demurrer  did  not  admit 
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construction  of  census  statute;  Clark  v.  Mutual  etc.  Life  Assn.,  14  App. 
D.  C.  172,  48  L.  R.  A.  890,  holding  allegation  of  effect  of  charter  of 
corporation  not  admitted  by  demurrer;  Donovan  v.  Boeck,  217  Mo.  83, 
116  S.  W.  546,  holding  demurrer  does  not  admit  that  instrument  is 
mortgage  and  not  conditional  sale;  Schuler  v.  Southern  Iron  etc.  Co., 
77  N.  J.  Eq.  62,  75  Atl.  563,  holding  demurrer  does  not  admit  facts 
pleaded  on  information  and  belief;  Kaufmann  v.  Kaufmann,  222  Pa.  66, 
70  Atl.  958,  holding  demurrer  does  not  admit  argumentative  conclusions. 
The  following  cases  cite  the  principal  case  as  authority  for  holding 
following  allegations  not  admitted  by  demurrer:  Gould  v.  Evansville 
etc.  R.  R.  Co.,  91  U.  S.  536,  23  L.  Ed.  420,  mere  averments  of  legal  con- 
clusions; United  States  v.  Ames,  99  U.  S.  45,  25  L.  Ed.  301,  allegations 
as  to  liability  on  bond;  Hitchcock  v.  Buchanan,  105  U.  S.  418,  26  L.  Ed. 
1079,  allegation  as  to  effect  of  bill  of  exchange  set  out  in  pleading; 
Pennie  v.  Reis,  132  U.  S.  470,  38  L.  Ed.  429, 10  Sup.  Ct.  151,  that  statute 
imposes  certain  obligations ;  Fogg  v.  Blair,  13$  U.  S.  127,  35  L.  Ed.  107, 
11  Sup.  Ct.  478,  allegations  that  transaction  was  a  fraud,  without  stating 
ultimate  facts  upon  which  based;  Interstate  Land  Co.  v.  Maxwell  Land 
Co.,  139  U.  S.  578,  35  L.  Ed.  282,  11  Sup.  Ct.  659,  allegations  construing 
instrument  set  forth  in  bill;  Taylor  v.  Holmes,  14  Fed.  50^,  correctness 
of  ascription  of  purpose  to  parties,  when  not  justified  by  facts  alleged; 
Chicago  etc.  Ry.  v.  New  York  etc.  R.  R.  Co.,  24  Fed.  519,  general  aver- 
ment of  diversion  of  traffic,  none  of  the  circumstances  being  shown; 
Dishong  v.  Finkbiner,  46  Fed.  17,  that  complainant  has  clear  title; 
Fuller  V.  Montague,  59  Fed.  215,  8  C.  C.  A.  100,  that  complainant  has 
not  been  guilty  of  laches;  Lumley  v.  Wabash  Ry.  Co.,  71  Fed.  27,  28, 
general  allegation  of  fraud,  facts  not  being  set  forth;  Woodruff  v.  New 
York  etc.  R.  R.  Co.,  59  Conn.  90,  20  Atl.  21,  averment  of  purport  of 
resolutions;  Bonnell  v.  Griswold,  68  N.  Y.  298,  averments  as  to  meaning 
of  contract ;  Baltimore  etc.  R.  R.  Co.  v.  Wilson,  31  Ohio  St.  558,  allega- 
tion of  duty  to  fence  track ;  O'Hara  v.  Parker,  27  Or.  166,  39  Pac.  1006, 
allegation  that  officer  executing  deed  was  not  qualified  by  law ;  Alexander 
V.  School  District,  62  Vt.  277,  19  Atl.  996,  allegation  that  party  was  not 
legally  qualified  to  serve  writ;  Newberry  Land  Co.  v.  Newberry,  95  Va. 
123,  27  S.  E.  901,  averment , that  contract  inured  by  operation  of  law 
to  plaintiff's  benefit.  Principle  applied  in  Gilchrist  v.  Helena  etc.  R.  R. 
Co.,  47  Fed.  596,  holding  answer,  containing  mere  allegations  of  law, 
should  be  stricken  out;  United  States  v.  Floumoy  Livestock  etc.  Co.,  71 
Fed.  578,  holding  averments  of  facts  judicially  noted,  not  properly  pleaded 
so  as  to  preclude  court  from  relying  upon  its  judicial  knowledge ;  Patrick 
V.  Colorado  Smelting  Co.,  20  Colo.  275,  38  Pac.  238,  holding  special 
matters,  set  forth  in  writing,  control  general  allegations  of  complaint; 
Gordon  v.  National  Shoe  Co.,  74  N.  Y.  472,  holding  party  not  estopped 
by  not  taking  issue  upon  matter  of  law  averred  in  adversary's  pleadings; 
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State  V.  County  Court,  33  W.  Va.  593,  11  S.  E.  74,  holding  motion  to 
quash  mandamus  equivalent  to  demurrer  thereto;  Lookhead  v.  Berkeley 
Springs  Co.,  40  W.  Va.  559,  21  S.  E.  1033,  holding  court,  in  passing  upon 
demurrer,  not  bound  to  accept  as  true,  allegation  as  to  effect  of  writing 
set  out  in  bill;  United  States  v.  Trans-Missouri  Freight  Assn.,  58  Fed. 
78,  24  L.  B.  A.  87,  7  C.  C.  A.  15,  arguendo. 

Distinguished  in  Larabee  v.  Dolley,  175  Fed.  387,  holding  averments 
were  of  actual  existing  facts  which  were  susceptible  of  proof. 

Demurrer  to  general  allegation  of  fraud  as  confession  therefor. 
Note,  14  Xm.  Bep.  868. 

Which  governs  in  case  of  variance  between  exhibit  and  pleading  in 
civil  actions.    Note,  16  Ann.  Oas.  491. 

To  create  contractor's  Hen  for  future  services,  on  spedfle  fonds  of  em* 
ployer,  there  must  be  not  only  express  promise,  but  some  act  of  appropria* 
tion  on  employer's  part,  depriving  himself  of  control  of  sncli  funds  and 
conferring  upon  contractor  ric^t  to  have  same  applied,  without  employer's 
consent,  to  bis  payment  on  completion  of  services. 

Approved  in  Columbus  S.  &  H.  R.  R.  Co.  Appeals,  109  Fed.  197,  48 
C.  C.  A.  275,  determining  priority  of  liens  of  holders  of  floating  indebted- 
ness of  old  company  over  mortgage  under  reorganization  agreement; 
Elmore  v.  S3anonds,  183  Mass.  323,  67  N.  E.  316,  holding  where  tenant 
by  curtesy  agreed  to  pay  defendant  rents  as  they  accrued  in  payment 
of  advances  made  for  improvements  and  executed  note  for  advances 
secured  by  mortgage  on  estate,  though  improvements  increased  value 
of  property,  defendant  acquired  no  equitable  lien  as  against  bankruptcy 
trustee. 

Under  railroad  mortgage,  containing  covenant  that  trustees*  assent 
should  be  necessary  to  all  company's  contracts,  before  same  should  be  a 
charge  on  any  sums  received  from  bond  sales,  contractor  having  completed 
work  under  contract  so  assented  to,  acquires  no  lien  for  payment  therefor, 
upon  funds  received  from  bond  sales. 

Approved  in  National  City  Bank  v.  Hotchkiss,  231  U.  S.  57,  58  L.  Ed. 
120,  34  Sup.  Ct.  20,  denying  right  of  trustee  in  bankruptcy  to  recover 
value  of  security  fraudulently  transferred  to  defendant  because  of  its 
depreciation ;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  206  Fed. 
665,  124  C.  C.  A.  463,  receiver  held  as  trustee  of  money  furnished  it 
for  operating  expenses  to  party  supplying  gravel  for  improvement  of 
property  to  extent  of  claim;  Hotchkiss  v.  National  City  Bank,  200  Fed. 
291,  stockbroker  loaning  money  to  release  securities  requires  no  lien 
against  the  securities;  In  re  Sunflower  State  Reflning  Co.,  195  Fed.  186, 
115  C.  C.  A.  132,  holding  conditional  sale  lien  on  machinery  was  superior 
to  mortgage  lien  on  property  to  which  it  was  affixed ;  Tippett  v.  Barham, 
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180  Fed.  81,  37  L.  R.  A.  (N.  S.)  119,  103  C.  C.  A.  430,  provision  in  con- 
tract  reserving  title  to  standpipe  with  right  of  removal  ineffective  against 
mortgage  of  property  to  which  it  was  affixed  containing  afternieqaired 
property  clause ;  Johnston  v.  Huff  etc.  Co.,  133  Fed.  706,  66  C.  C.  A.  634, 
where  railroad  contractor  gave  supply  firm  order  on  railroad  which  was 
not  presented  for  one  year  and  only  one  day  before  bankruptcy,  it  was 
preference ;  Terre  Haute  etc.  R.  R.  Co.  v.  Cox,  102  Fed.  831,  42  C,  C.  A. 
654,  holding  under  railroad  lease  whereby  lessee  sihall  pay  thirty  per 
cent  of  yearly  gross  earnings,  bondholders  of  lessor  are  entitled,  where 
lessee  failed  to  pay  such  earnings  for  six  months  prior  to  receivership, 
to  have  such  amount  from  subsequent  earnings  under  receivership  paid 
to  them  as  against  lessee  and  its  creditors ;  Lamon  v.  McKee,  7  Mackey 
(D.  C),  461,  allegations  that  debtor  is  insolvent  and  has  promised  to 
pay  debt  out  of  certain  fund  is  not  enough  to  create  lien;  Alfred  Rich- 
ards Brick  Co.  v.  Rothwell,  18  App.  D.  C.  645,  one  given  power  of  attorney 
by  insolvent  contractor  to  complete  contract  does  not  acquire  lien  on 
funds  derived  from  contract  for  his  payment;  Franklin  v.  Browning,  3 
Ind.  Ter.  647,  64  S.  W.  566,  promise  to  pay  note  out  of  proceeds  of  certain 
cattle  sold  did  not  create  lien  against  cattle ;  Detroit  Trust  Co.  v.  Detroit 
etc.  Ry.  Co.,  159  Mich.  456,  124  N.  W.  51,  mortgage  with  after-acquired 
property  clause  gives  lien  to  rails  affixed  to  roadbed  prior  to  conditional 
sale  contract;  Missouri  Pac,  Ry.  Co.  v.  Bradbury,  106  Mo.  App.  458,  79 
S.  W.  968,  where  railroad  was  granted  right  of  way,  laid  track  and  then 
abandoned  same,  rails  became  property  of  grantor;  H.  C.  Houston  Lum- 
ber Co.  V.  Wetzel  etc.  Ry.  Co.,  69  W.  Va.  688,  72  S.  E.  789,  allegations  in 
bill  held  not  impugned  by  exhibits;  Harris  v.  Youngstown  Bridge  Co., 
90  Fed.  328,  33  C.  C.  A.  69,  holding  after-acquired  property  clause  in 
mortgage  attaches,  subject  to  all  known  liens  against  mortgagor;  General 
Electric  Co.  v.  Transit  Equipment  Co.,  67  N.  J.  Eq.  474,  476,  42  Atl. 
106,  107,  holding  mortgage  of  after-acquired  property  does  not  include 
chattels  delivered  to  mortgagor  under  conditional  contract  of^ale;  Porter 
V.  Pittsbuigh  Steel  Co.,  122  U.  S.  283,  SO  L.  Ed.  1211,  7  Sup.  Ct.  1208, 
holding  rails  affixed  to  railroad,  covered  by  prior  mortgage,  subject  to 
lien  thereunder  for  mortgagees,  as  against  vendor;  Toledo  R.  R.  Co. 
V.  Hamilton,  134  U.  S.  300,  33  L.  Ed.  907,  10  Sup.  Ct.  648,  holding 
priority  of  Uen  of  prior  ^lortgage  cannot  be  displaced  by  subsequent 
contract;  Phoenix  Iron  Co.  v.  New  York  Security  Co.,  83  Fed.  769,  28 
C.  C.  A.  76,  and  Morgan  v.  Donovan,  58  Ala.  263,  as  to  what  property 
passes  by  railroad's  mortgage ;  Lawrence  v.  Phy,  27  Or.  514,  41  Pac.  673, 
as  to  harvester's  lien  under  crop  lease. 

Distinguished  in  Coram  v.  Davis,  209  Mass.  246,  95  N.  E.  300,  money 
furnished  in  winding  up  estate  created  an  equitable  lien  against  assets 
thereof  under  agreement  with  heirs. 


715  TRIST  V.  CHILD.  21  Wall  441-463 

21  WaU   441--458,  22  L.  Ed.  628,  TBI8T  ▼.  OHHJ). 

An  order  to  pay  a  debt  out  of  particular  fuxid^  1>eloiiging  to  debtor, 
gives  creditor  a  epeeiflc  equitable  lien  npon  fund,  and  binds  it  in  hands  of 
drawee. 

Approved  in  Cogan  v.  Conover  Mfg,  Co.,  69  N.  J.  Eq.  364,  60  Atl.  411, 
applying  rule;  In  re  Oliver,  132  Fed.  590,  where  bank,  after  acceptance 
by  payee,  disconnected  order  on  drawer's  rent  a^ent,  payable  out  of 
particular  rents,  and  bankruptcy  occurred  before  maturity,  order  was 
lien  on  fund  in  trustee's  hands  ;^In  re  Cramond,  145  Fed.  977,  where  city 
contractor  assigned  all  rights  to  moneys  payable  from  city  to  bank  to 
get  money  to  do  work,  bank's  claim  was  superior  to  labor  claims  under 
bankruptcy  act ;  Peugh  v.  Porter,  112  U.  S.  742,  28  L.  Ed.  860,  5  Sup.  Ct. 

364,  holding  assignment  of  interest  in  claim  to  be  established  against 
foreign  government  works  appropriation  thereof  pro  tanto;  Dowell  v. 
Cardwell,  4  Sawy.  227,  230,  Fed,  Cas.  4039,  holding  assignment  of  govern- 
ment claim  for  collection  absolute  as.  to  agent's  percentage  for  com* 
mission;  Carroll  v.  Kelly,  111  Ala.  665,  20  South.  458,  holding  contract 
to  pay  out  of  certain  legacy  creates  lien  thereon ;  Central  Bank  v.  Sprat- 
len,  7  Colo.  App.  434,  43  Pac.  1049,  holding  order  to  pay  from  particular 
fund  an  assignment  thereof  pro  tanto;  Fairbanks  v.  Sargent,  117  N.  Y. 
330,  6  L.  R.  A.  477,  22  N.  E.  1040,  holding  contract  to  pay  attorney  one- 
third  of  sum  collected  an  equitable  assignment;  Baillie  v.  Stephenson, 
95  Wis.  502,  70  N.  W.  661,  holding  agreement  to  discontinue  foreclosure, 
in  consideration  of  application  of  certain  rents  to  debt,  valid  assignment 
thereof. ' 

Part,  of  particular  fond  belonging  to  debtor  may  be  assigned  to  creditor 
by  order,  and  payee  may  enforce  payment  of  such  part  against  drawee. 

Approved  in  In  re  Stiger,  202  Fed.  794,  795,  stating  essentials  of  equi- 
table assignment ;  In  re  Wilson,  194  Fed.  566,  executory  parol  contract  to 
pay  partnership  debts  out  of  proceeds  of  firm  is  not  an  assignment; 
Smedley  v.  Speckman,  157  Fed.  820, 85  C.  C.  A.  179,  holding  promise  to  pay 
out  of  fund,  though  solemnly  made,  not  assignment ;  Rogers  v.  Penobscot 
Mm.  Co.,  154  Fed.  615,  83  C.  C.  A.  380,  and  Dulles  v.  H.  D.  Crippen 
Mfg.  Co.,  156  Fed.  709,  both  upholding  partial  assignment  of  chose  in 
action;  Woods  v.  Dickinson,  7  Mackey  (D.  C),  307,  denying  right  of 
assignment  because  there  was  no  appropriation  of  fund  pro  tanto; 
Lamon  v.  McKee,  7  Mackey  (D.  C),  461,  mere  allegation  of  insolvency 
of  debtor  and  promise  to  pay  not  sufficient;  Citizens'  Loan  Assn.  v. 
Boston  etc.  R.  R.  Co.,  196  Mass.  532,  124,  Am.  St.  Bep.  584,  13  Ann.  Oas. 

365,  14  L.  R.  A.  (N.  S.)  1025,  82  N.  E.  698,  upholding  assignment  of 
claim  for  future  wages ;  Spear  v.  Board  of  Public  Works,  99  S.  C.  149, 
82  S.  E.  1012,  upholding  restriction  imposed  by  municipality  on  assign- 
ments to  pay  only  if  there  were  funds  available;  The  Elmbank,  72  Fed. 
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615,  holding  order  to  pay  third  party  portion  of  amount  to  be  realized 
for  salvage  enforceable  in  admiralty;  Exchange  Bank  v.  McLoon,  73 
Me.  509,  40  Am.  Bep.  393,  holding  assignment  of  part  only  of  entire 
demand  valid,  although  against  consent  of  drawee;  James  v.  Newton, 
142  Mass.  377,  56  Abl  Bep.  699,  8  N.  E.  127,  holding  assignment,  without 
debtor's  consent,  of  part  of  debt  due,  enforceable  in  equity;  Lanigan  v. 
Bradley  &  Currier  Go.,  50  N.  J.  Eq.  206,  24  Atl.  506,  holding  valid 
equitable  oral  assignment  may  be  made  of  portion  of  contract  price  of 
building  to  be  erected. 

Distinguished  in  Fourth  Street  Bank*  v.  Yardley,  165  U.  S.  644,  41 
L.  Ed.  861,  17  Sup.  Ct.  440,  holding  check  not  equitable  assignment  pro 
tanto  of  maker's  funds  in  bank. 

Assignment  of  part  of  demand.    Note,  2  Am.  St.  Bep.  473. 

Assignment  of  demand  to  become  due.    Note,. 57  Am.  Dec.  441. 

Mere  agreement  to  pay  creditor  out  of  particular  fund  Is  Insufllclent 
to  create  a  Uen  thereon. 

Approved  in  IngersoU  v.  Coram,  211  U.  S.  368,  58  L.  Ed.  229,  29 
Sup.  Ct.  92,  express  agreement  in  writing  for  contingent  fee  in  contest- 
ing will  creates  lien  on  estate;  Long  v.  Farmers'  State  Bank,  147  Fed. 
364,  9  L.  &.  A.  (N.  S.)  585,  77  C.  C.  A.  538,  where  debtor  agreed  to 
insure  property  to  protect  bank's  claim,  debtor  assigning  such  amount  of 
insurance  to  bank  as  collateral  security,  there  was  no  assignment  of 
policies  in  praesenti ;  Terre  Haute  etc.  R.  R.  Co.  v.  Cox,  102  Fed.  831,  832, 
42  C.  C.  A.  654,  holding  where  under  railroad  lease  whereby  lessee  agreed 
to  pay  at  specified  times  thirty  per  cent  of  gross  earnings  and  lessee 
failed  to  pay  such  per  cent  for  six  mdnths  prior  to  appointment  of 
receiver,  lessor's  bondholders  entitled  to  have  such  amount  paid  out  of 
subsequent  earnings  under  receivership  as  against  lessee  and  its  credi- 
tors; Weiss  V.  Gullett,  18  Colo.  App.  128,  70  Pac.  444,  where  contracts 
provided  for  compensation  to  attorney  payable  out  of  proceeds  of  sale 
of  mine,  he  to  be  interested  therein  to  extent  of  compensation,  third 
party  purchasing  mine  not  liable  to  attorney,  though  he  knew  of  agree- 
ment; De  Winter  v.  Thomas,  34  App.  D.  C.  85,  27  L.  B.  A.  (N.  S.)  634, 
agreement  with  attorney  to  pay  fifteen  per  centum  of  estate  for  pro- 
fessional services  in  will  contest  is  not  lien  on  estate;  Alfred  Richards 
Brick  Co.  v.  Rothwell,  18  App.  D.  C.  545,  indorser  of  note  of  contractor 
to  secure  funds  to  complete  contract  not  entitled  to  equitable  lien  on 
contract  funds;  Mathison  v.  Magnuson,  226  III.  379,  80  N.  E.  889,  an 
agreement  by  cotenant  on  partition  sale  to  have  mortgage  on  whole  prop- 
erty paid  out  of  her  share  did  not  create  equitable  lien  on  same ;  Cameron 
v.  Boeger,  200  111.  92,  ^3  Am.  ^t.  Jlep.  169,  65  N.  E.  693,  holding  agree- 
ment for  payment  of  percentage '  of  recovery  as  attorney's  fees  does 
not  prevent  client  from  dismissing  suit  by  stipulation  with  defendant; 
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F;ranklin  v.  Browning,  Tnd.  Ter.  647,  64  S.  W.  565,  promise  to  pay  notes 
oat  of  proceeds  of  sale  of  cattle  did  not  create  lien  on  ft^nd  derived 
from  sale ;  Phillips  v.  Hogue,  63  Neb.  198,  88  N.  W.  182,  holding  attor- 
ney for  defendant  in  action  in  which  plaintiff  has  caused  funds  in  hands 
of  third  party  to  be  garnished  not  entitled  to  lien  on  fund  to  secure  fee  for 
services  performed  in  case;  Porter  v.  White,  127  U.  S.  246,  32  L.  Ed. 
116,  8  Sup.  Ct.  1223,  holding  verbal  agreement  insufficient  to  create  lien 
on  award ;  Ex  parte  Tremont  Nail  Co.,  24  Fed.  Cas.  184,  holding  promise 
to  pay  from  particular  fund,  when  received,  payer  being  unnotified, 
creates  no  lien;  Silent  Friend  Min.  Co.  v.  Abbot,  7  Colo.  App.  77,  42 
Pac.  319,  holding  equitable  assignment  not  created  by  agreement  to  pay 
out  of  particular  fund;  Story  v.  Hull,  143  111.  511,  36  Am.  St.  Rep.  414, 
32  N.  E.  267,  holding  agreement  for  reasonable  compensation  gives  at- 
torney no  lien  on  proceeds  of  litigation ;  Foss  v.  Cobler,  105  Iowa,  732, 
75  N.  W.  517,  holding  letter  directing  attorney  to  pay  himself  from 
funds  in  his  hands,  not  an  equitable  assignment;  Williams  v.  IngersoU, 
89  N.  Y.  518,  holding  agreement  to  pay  attorney  from  sum  recovered 
gives  him  no  equitable  lien  thereon;  Thomas  v.  New  York  etc.  Ry.  Co., 
139  N.  Y.  179,  34  N.  E.  881,  holding  agreement  to  pay  debt  from  desig- 
nated fund  does  not  give  equitable  lien  thereon;  Bank  of  New  Hanover 
v.  Williams,  79  N.  C.  137,  distinguishing  agreement  to  pay  from  par- 
ticular  fund  from  equitable  assignment  thereof;  Geists'  Appeal,  104 
Pa.  St.  355,  holding  partial  assignment  of  claim  against  city,  not  bind- 
ing thereon;  Hicks  v.  Roanoke  Brick  Co.,  94  Va.  746,  27  S.  E.  598, 
holding  promise  to  pay  out  of  fund  to  be  received  not  an  equitable 
assignment ;  Hossack  v.  Graham,  20  Wash.  192,  55  Pac.  38,  holding  mort- 
gage agreement  to  set  apart  fund  for  payment  thereof  creates  no  equi- 
table lien ;  Dirimple  V.  State  Bank,  91  Wis.  606,  65  N.  W.  503,  holding 
acceptance  of  order  by  which  accepter  agrees  to  pay  on  receipt  of 
moneys  not  an  assignment  by  accepter. 

Distinguished  in  Barnes  v.  Alexander,  232  U.  S.  120,  58  L.  Ed.  632,  633, 
34  Sup.  Ct.  276,  holding  agreement  of  attorney  to  share  contingent  fee 
with  other  attorney  created  lien  on  fee  in  favor  of  latter;  Coram  v. 
Davis,  209  Mass.  246,  95  N.  E.  300,  upholding  contract  to  reimburse 
party  out  of  estate  for  money  advanced  in  will  contest  agreed  in  by 
all  heirs. 

Remedy  for  breach  of  mere  personal  agreement  to  pay  out  of  particular 
fond  belonging  to  debtor  is  at  law. 

Approved  in  Story  v.  Hull,  143  111.  512,  36  Am.  St.  Rep.  415,  32  N.  E. 
267,  holding  attorney's  remedy  for  breach  of  promise  of  reasonable 
compensation  at  law. 

« 

Personal  agreement  to  pay  attorney  proportion  of  amount  to  be  secured 
by  him  on  claim  against  United  States  is  void,  mider  act  of  February  26, 
1863. 
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Approved  in  Manning  v.  Leighton,  65  Vt.  93,  24  L.  &.  A.  690,  26  Atl. 
260,  holding  lien  cannot  be  seeored  by  such  agreement;  Langan  v.  Bin- 
field,  49  Neb.  859,  69  N.  W.  124,  holding,  unde^  State  statute,  assignee 
of  lease  of  school  lands  obtains  no  right  as  against  State,  until  recording 
of  assignment.  ^ 

Distinguished  in  Milliken  v.  Barrow,  65  Fed.  891,  holding  act  not 
applicable  to  assignment  of  contingent  sugar  bounties;  Burdon  Cent. 
Sugar-Refining  Co.  v.  Ferris  Sugar  Mfg.  Co.,  78  Fed.  418,  419,  420, 
holding  equitable  lien  in  favor  of  lessor  of  sugar-house,  on  future  boun- 
ties, paid  lessee,  may  be  created  by  stipulation  in  lease;  Wassell  v. 
Armstrong,  35  Ark.  262,  266,  holding  i^eement  to  prosecute  claim  on 
contingency,. and  at  own  expense,  not  within  act;  Wallace  v.  Douglass, 
103  N.  C.  25,  9  S.  E.  454,  holding  assignment  of  deputy  marshars  claim 
against  marshal  not  within  act. 

Contracts  against  public  policy,  or  morality,  or  contrary  to  statute,  as 
to  consideration  or  thing  to  be  done,  are  unenforceable. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  80,  60  L.  Ed.  537,  36 
Sup.  Ct.  247,  holding  secret  arrangements  with  government  officials  to 
share  in  profits  of  contract  is  invalid;  Sage  v.  Hampe,  235  U.  S.  105, 
59  L.  Ed.  150,  35  Sup.  Ct.  94,  holding  contract  to  convey  Indian  lands 
invalid;  Mills  Novelty  Co.  v.  Dupouy,  203  Fed.  260,  45  L.  E.  R.  (N.  S.) 
788,  121  C.  C.  A.  452,  denying  right  to  recover  from  principal  for  fines 
imposed  on  agent  for  violation  of  law;  Owsley  v.  Yerkes,  187  Fed.  563, 
109  C.  C.  A.  250,  a  contract  not  to  protect  one's  rights  with  reference  to 
estate  cannot  be  enforced;  Sheppey  v.  Stevens,  177  Fed.  492,  contract 
in  restraint  of  marriage  invalid  regardless  of  character  of  woman  in- 
volved ;  Johnson  v.  Van  Wyck,  4  App.  D.  C.  325,  41  L.  R.  A.  620,  a  con- 
veyance in  trust  to  protect  an  agreement  to  pay  all  costs  of  litigation 
and  share  in  property  obtained,  is  champextous ;  Mount  v.  Board  of 
Commrs.  of  Montgomery  County,  168  Ind.  671,  14  L.  R.  A.  (N.  S.)  483, 
80  N.  E.  632,  denying  right  to  recover  reward  for  conviction  of  certain 
bribers  where  conviction  obtained  by  contract  with  one  of  the  bribers 
to  testify ;  Gordon  v.  Gordon's  Admr.,  168  Ky.  417,  182  S.  W.  223,  up- 
holding contract  between  father  and  son  to  procure  parole  of  another 
son;  King  v.  Raleigh  etc.  R.  Co.,  147  N.  C.  266,  125  Am.  St.  Rep.  546, 
15  Ann.  Oas.  40,  60  S.  E.  1134,  holding  contract  for  bought  editorials 
invalid;  Bass  v.  Smith,  12  Okl.  488,  17  Pac.  628,  refusing  specific  per- 
formance of  agreement  to  convey  lands  to  be  entered  as  homestead  in 
consideration  of  support  of  entryman  for  life ;  Flynn  v.  Bank  of  Mineral 
Wells,  53  Tex.  Civ.  484,  118  S.  W.  850,  contract  with  attorney  to  use 
his  influence  to  obtain  contract  from  county  for  erection  of  bridges  is 
void ;  Kuhn  v.  Buhl,  251  Pa.  St.  373,  96  Atl.  984,  agreement  to  withdraw 
competitive  application  for  public  land  is  void ;  Roller  v.  Murray,  107  Va. 
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538,  59  S.  E.  425,  assignee  of  champertous  contract  may  set  up  illegality 
as  a  defense;  Menominee  River  Boom  Co.  v.  Augustus  Spies  Lumber 
etc.  Co.;  147  Wis.  571,  132  N.  W.  1122,  boom  company  cannot  recover 
reasonable  value  of  services  where  contract  illegal;  dissenting,  opinion 
in  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  435,  48  C.  C.  A.  482, 
majority  holding  contract  to  discount  bank  president's  note  enforceable 
though  made  to  evade  national  bank  law;  dissenting  opinion  in  206 
N.  y.  944,  Ann.  Oaa.  1914A,  1054,  99  N.  E.  251,  majority  upholding 
constitutionality  of  municipal  contract  with  private  subway  company; 
Oscanyan  v.  Arms  Co.,  103  U.  S.  275,  26  L.  Ed.  645  (affirming  15 
Blatchf.  84,  85,  Fed.  Cas.  10,600),  holding  void  contract  to  influence 
foreign  government  to  purchase  arms  from  defendant;  Gibbs  v.  Balti- 
more Gas  Co.,  130  U.  S.  410,  32  L.  Ed.  986,  9  Sup.  Ct.  558,  holding  void 
agreement  between* companies  to  maintain  certain  gas  rate;  McMullen 
V.  Hoffman,  174  U.  S.  655,  43  L.  Ed.  1117,  19  Sup.  Ct.  845,  (affirming 
69  Fed.  516),  holding  void  agreement  between  prospective  bidders  for 
public  contract  to  combine  interests;  Kohn  v.  Melcher,  43  Fed.  644,  10 
L.  B.  A.  441,  denying  recovery  for  price  of  liquor  sold  druggist  in  Iowa 
for  retail  sale  as  beverage ;  Grier  v.  Baynes,  46  Fed.  524,  holding  inventor 
cannot,  by  agreement  with  licensee,  cut  off  rights  of  assignee  of  portion 
of  royalty ;  People  v.  Chicago  Gas  Co.,  130  III.  295,  17  Am.  St.  Rep.  884, 
8  L.  B.  A.  506,  22  N.  E.  803,  holding  charter  granted  to  corporation  void 
as  creating  monopoly;  Doane  v.  Chicago  City  R.  R.  Co.,  160  III.  32,  35 
L.  B.  A.  593,  45  N.  E.  509,  holding  void  contract  to  purchase  consent  of 
prox)erty  owners  to  laying  of  railroad;  Elkhart  County  Lodge  v.  Cary, 
98  Ind.  243,  244,  49  Am.  Bep.  750,  751,  holding  void  agreement  to  secure 
location  of  postoffice  by  influence;  Chaffee  v.  Farmer,  34  La.  Ann.  1020, 
holding  void  agreement  to  refrain  from  bidding  at  probate  sale;  Snyder 
V.  Will6y,  33  Mich.  495,  holding  void  note  g^iven  in  consideration  of 
suppression  of  criminal  proceedings,  in  bands  of  promisee;  Brooks  v. 
Cooper,  50  N.  J.  Eq.  770,  35  Am.  St.  Bep.  801,  21  L.  B.  A.  620,  26  Atl. 
981,  holding  void  agreement  between  two  newspapers  not  to  comx)ete 
for  public  printing ;  County  of  Chester  v.  Barber,  97  Pa.  St.  463,  holding 
void  contract  of  county  commissioners  binding  county  to  pay  unreason- 
ably large  contingent  fee;  North  Carolina  v.  Vanderford,  35  Fed.  283, 
holding  no  right  of  action  can  arise  from  immoral  transaction;  Murray 
V.  Chicago  etc.  Ry.,  62  Fed.  41,  arguendo. 

Distinguished  in  Hanover  Nat.  Bank  v.  First  Nat.  •Bank,  109  Fed. 
425,  48  C.  C.  A.  482,  holding  contract  to  discount  national  bank  presi- 
dent's note  enforceable  though  made  in  president's  name  to  evade  bank 
law;  Cole  v.  Brown-Hurley  Hardware  Co.,  139  Iowa,  494,  16  Ann.  Cas. 
846,  18  L.  B.  A.  (N.  S.)  1161,  117  N.  W.  749,  upholding  agreement  by 
lessor  to  procure  car  service  past  leased  premises  though  it  contemplates 
action  by  city  council;  Bridgford  v.  Tuscumbia,  4  Woods,  614,  16  Fed, 
913,  holding  payment  of  mayor  for  circulating  petition  to  purchase 


21  WaU.  441-453        NOTES  ON  U.  S.  REPORTS.  720 

fire-engine  did  not  avoid  sale,  no  concealment  being  shown;  Enders 
V.  Enders,  164  Pa.  St.  271,  44  Am.  St.  Rep.  600,  27  L.  R.  A.  61,  30  Atl. 
130,  upholding  contract  for  payment  of  money  in  consideration  of 
allowing  child  to  live  with  grandfather. 

Contracts  for  services  void  as  against  public  policy.    Note,  66  Am. 
Dec.  607,  508. 

Agreements  for  purely  professional  senrices  of  attorney  in  securing 
allowance  of  claim  against  the  government  are  valid. 

Approved  in  Bush  v.  Russell,  180  Ala.  597,  61  South.  376,  contract 
to  procure  purchase  of  postoffice  site  from  government  is  not  void  be- 
cause compensation  contingent  upon  success;  Burbridge  v.  Fackler,  2 
McAr.  (D.  C.)  408,  contract  for  contingent  fee  for  collecting  claim 
against  United  States  is  valid;  Stroemer  v.  Van  Arsdel,  74  Neb.  139, 
147,  121  Am.  St.  Rep.  713,  4  L.  R.  A.  (N.  S.)  212,  103  N.  W.  1055,  107 
N.  W.  127,  upholding  contract  with  attorney  where  part  of  services 
rendered  was  procurement  of  legislative  action;  Edgerly  v.  Hale,  71 
N.  H.  146,  51  Atl.  683,  holding  void  agreement  between  sheriff  and 
attorney  that  former  shall  receive  no  fees  for  service  of  process  unless 
actions  result  successfully;  Baumhoff  v.  Oklahoma  City  Gas  etc.  Co., 
14  Okl.  141,  77  Pac.  44,  upholding  contract  for  sale  of  city  franchises 
after  they  have  been  emended  by  council  where  no  action  on  part  of 
either  party  required;  Wright  v.  Tebbitts,  91  U.  S.  254,  23  L.  £d.  321, 
upholding  agreement  to  present  and  prosecute  claim  before  Indian 
claim  commission;  Stanton  v.  Embrey,  93  U.  S.  557,  23  L.  Ed.  985,  up- 
holding^ agreement  Uy  pay  contingent  compensation  for  professional 
services  in  prosecuting  claim  in  treasury  department;  Salinas  v.  Still- 
man,  66  Fed.  681,  14  C.  C.  A.  50,  upholding  agreement  to  secure  appro- 
priation, in  absence  of  averment  that  agent's  services  were  to  be* illegal; 
Wassell  V.  Armstrong, .  35  Arl^.  275,  upholding  agreement  to  pay  attor- 
ney proportion  of  amount  collected;  Denison  v.  Crawford  County,  48 
Iowa,  215,  upholding  contract  with  attorney  to  make  application  for 
swamp-lands,  fee  being  contingent;  McBratney  v.  Chandler,  22  Kan. 
695,  31  Am.  Rep.  215,  upholding  attorney's  contract  for  services  as 
such,  in  prosecution  of  government  claim;  Bairy  v.  Capen,  151  Mass. 
101,  6  L.  R.  A.  809,  23  N.  E.  736,  retaining  of  counsel  to  argue  before 
street  commissioners  on  necessity  for  opening  street  is  legal;  Yates 
V.  Robertson,  8#  Va.  484,  upholding  contract  for  drafting  petitions, 
addressing  legislature,  etc.;  Houlton  v.  Nichol,  93  Wis.  397,  400,  40], 
403,  57  Am.  St.  Rep.  929,  931,  932,  934,  33  L.  R.  A.  168,  169,  170,  67 
N.  W.  716,  717j  718,  upholding  contract  to  secure  opening  of  lands  to 
settlement,  not  as  a  favor,  but  as  a  right. 

Transactions    between    attorney  and  client,  how  regarded.     Note, 
36  Am.  St.  Rep.  416. 
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AgreemMit  to  pzocim  passage  of  private  bill  Ifj  lobby  senrice  is  void. 

Approved  in  Burke  v.  Wood,  162  Fed.  537,  denying  right  to  recover 
on  contract  for  lobbying;  Brady  v.  Yost,  6  Idaho,  281,  55  Pac.  545,  hold- 
ing void  contract  for  purchase  of  newspaper  whereby  as  part  of  con- 
sideration vendor  agreed  to  obtain  for  vendee  contract  for  publication 
of  list  of  mineral  lands  and  vendee  agreed  to  bid  for  county  printing 
and  assign  same  to  vendor;  Weed  v.  Black,  2  McAr.  (D.  C.)  274, 
29  Am.  Rep.  618,  contract  to  pay  any  claim  of  delegate  in  Congress  for 
services  rendered  by  him  in  securing  legislation  is  void;  Wakefield  v. 
Van  Tassell,  202  111.  45,  66  N,  E.  832,  upholding  condition  in  deed  to 
small  tract  in  village  that  no  grain  should  ever  be  handled  on  land 
or  building  erected  thereon  for  such  purpose;  Wm.  Deering  &  Co.  v. 
Cunningham,  63  Kan.  180,  65  Pac.  264,  holding  void  agreement  that 
for  consideration  person  will  withdraw  opposition  to  granting  of  par- 
don and  will  by  solicitation  and  exercise  of  personal  influence  endeavor 
to  procure  pardon  for  felon;  Veazey  v.  Allen,  173  N.  Y.  372,  66  N.  E. 
107,  holding  void  contract  to  procure  legislative  action  for  sole  pur- 
pose of  depreciating  market  value  of  certain  securities  with  provision 
for  division  of  profits  from  speculating  on  such  securities;  Hayward 
V.  Nordberg  Mfg.  Co.,  85  Fed.  11,  29  C.  C.  A.  438,  contract  for  services 
in  procuring  contract  with  city  is  void;  Crichfield  v.  Bermudez  Paving 
Co.,  174  III.  480,  42  L.  R.  A.  362,  51  N.  E.  557,  contract  to  promote 
passage  of  special  assessment  to  enable  defendant  to  secure  contract; 
McBratney  v.  Chandler,  22  Kan.  695,  31  Am.  Rep.  215,  holding  void  con- 
tract for  services  as  lobbyist;  Bumey  v.  Ludeling,  47  La.  Ann.  96,  16 
South.  516,  agreements  contemplating  use  of  private  influence  to  secure 
legislation ;  Houlton  v.  Dunn,  60  Minn.  29,  51  Am.  St  Rep.  495, 30  L.  R.  A. 
740,  61  N.  W.  899,  holding  void  contract  to  secure  passage  of  land  bill 
by  lobbying;  Sweeney  v.  McLeod,  15  Or.  338,  15  Pac.  279,  holding  void 
agreement  to  prevent  passage  of  law  by  ''legitimate  importunity'*; 
Spalding  v.  Ewing,  149  Pa.  St.  379,  34  Am.  St.  Rep.  611,  16  L.  R.  A.  729, 
24  Atl.  220,  holding  void  contract  to  procure  allowance  of  postmaster's 
claim;  Chippewa  Valley  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  75  Wis.  246, 
6  L.  R.  A.  608,  44  N.  W  22,  holding  vodd  contract  of  one  railroad  to 
assist  another  to  secure  land  grant;  Weed  v.  Black,  2  McAr.  274,  29 
Am.  Rep.  620,  holding  void  contract  with  congressman  to  lobby  claim. 

Distinguished  in  Padilla  v.  Padilla,  11  N.  M.  546,  70  Pac.  564,  up- 
holding contract  whereby  brother  who  had  recovered  judgment  in  own 
name  on  Indian  depredation  claim  for  property  jointly  owned  by  himself 
and  sister  agreed  to  give  her  share  of  money. 

Validity  of  lobbying  contracts.    Note,  40  Am.  Dec.  524. 

Validity  of  contract  for  contingent  compensation  in  procuring  legis- 
lation.   Note,  6  Ann.  Cas.  218,  219,  220. 

VIII— 46 
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Validity  of  contraet  for  services  to  procure  legislation.    Note,  SO 
L.  R.  A.  740. 

Oompensation  cannot  be  recovered  for  professional  services  of  attor- 
ney in  securing  passage  of  private  claim  bill,  when  blended  with  services 
as  lobbyist;  the  invalid  consideration  is  not  separable  from  the  valid. 

Approved  in  Washington  Irr.  Co.  v.  Krutz,  119  Fed.  286,  56  C.  C.  A. 
1,  holding  that  where  imgation  company  offered  to  convey  land  to  land 
office  register  in  consideration  of  services  rendered  as  land  of^cer, 
which  was  declined  on  condition  of  acceptance  after  expiration  of  term 
provided  he  was  given  work  to  do  in  payment,  agreement  void;  Owens 
V.  Wilkinson,  20  App.  D.  C.  68,  72,  73,  denying  recovery  in  quantum 
meruit  for  any  part  of  services  rendered;  King  v.  Raleigh  etc.  R.  Co., 
147  N.  C.  267,  125  Am.  St.  Rep.  546,  15  Ann.  Oas.  40,  60  S.  E.  1134, 
other  services  so  mixed  with  services  for  bought  editorials  that  they 
are  inseparable  cannot  be  recovered;  Garst  v.  Love,  6  Okl.  56,  55  Pac. 
22,  in  action  for  pasturing  cattle  on  plaintiff's  land,  answer  alleging 
that  land  inclosed  is  government  land  and  is  inclosed  for  mere  specu- 
lative purposes  states  good  defense;  Roller  v.  Murray,  112  Va.  787, 
Ann.  Ca6.  1918B,  1088,  38  L.  R.  A.  (N.  S.)  1202,  72  S.  E.  667,  attorney 
cannot  recover  in  quantum  meruit  for  part  of  services  rendered  under 
champertous  contract ;  Meguire  v.  Corwine,  101  U.  S.  Ill,  112,  25  L.  Ed. 
901,  denying  recovery  under  contract  to  procure  appointment  as  coun- 
sel against  government,  on  consideration  of  division  of  fees;  Manhattan 
Trust  Co.  V.  Dayton,  59  Fed.  333,  8  C.  C.  A.  140,  holding  indivisible 
contract,  illegal  in  part,  must  fall;  Crichfield  v.  Bermudez  Paving  Co., 
174  111.  481,  42  L.  R.  A.  352,  51  JST.  E.  557,  holding  contract  void  where 
part  of  consideration  was  illegal;  McBratney  v.  Chandler,  22  Kan.  695, 
81  Am.  Rep.  215,  holding  contract  for  services,  partially  as  attorney 
and  partially  as  lobbjast,  void;  Edwards  County  v.  Jennings,  89  Tex. 
620,  35  S.  W.  1054,  holding  contract  partly  based  on  consideration  of 
creation  of  monopoly  unenforceable;  Simpson  v.  Normand,  51  La.  Ann. 
1366,  26  South.  270,  refusing  concubine's  claim  for  services  as  house 
servant. 

Distinguished  in  Nutt  v.  Khut,  200  U.  S.  21,  50  L.  Ed.  353,  26  Sup. 
Ct.  216,  affirming  Knut  v.  Nutt,  83  Miss.  373,  102  Am.  St.  Rep.  452, 
35  South.  688,  where  one  holding  claim  against  government  executed 
power  authorizing  attorney  to  prosecute  claim  and  another  instrument 
giving  percentage  of  amount  collected,  fact  that  power  is  void  under 
U.  S.  Rev.  Stats.,  §  3477,  does  not  invalidate  contract  for  compensation; 
Pennebaker  v.  Williams,  136  Ky.  137,  120  S.  W.  326,  upholding  con- 
tract employing  attorney  to  collect  claim  against  Federal  government 
for  property  seized  during  Civil  War  from  loyal  citizen. 
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What  contracts  of  attorneys  are  void  as  against  public  policy. 
Note,  13  Am.  St  Bep.  298,  299. 

Contracta,  the  consideration  for  which  has  partly  failed,  or  is  partly 
illegal.    Note,  117  Am.  St.  Bep.  518,  520. 

Right  to  recover  value  of  services  rendered  under  champertous  con- 
tract.   Note,  Ann.  Oas.  1913B,  1092. 

Right  of  attorney  taking  case  on  contingent  fee  or  percentage  to 
implied  or  equitable  lien  on  fund  recovered. '  Note,  27  L.  B.  A. 
(N.  S.)  684. 

Miscellaneous.  Cited  in  Farrington  y.  Tennessee,  95  U.  S.  682,  24 
L.  Ed.  559,  as  to  necessity  for  public  honesty;  Brady  v.  Atlantic  Works, 
3  Fed.  Cas.  1196,  no  application  to  case;  Gatton  v.  Chicago  etc.  R.  R. 
Co.,  95  Iowa,  142,  28  L.  B.  A.  566,  63  N.  W.  599,  as  to  existence  of  Fed- 
eral common  law. 

21  Wall  46S-46e,  22  li.  Ed.  616,  BUI.  Y.  MENDENHAUi. 

Voluntary  appearance  by  attorney,  is  as  effective,  for  purposes  of  Juris- 
diction, as  actual  service  of  summons. 

Approved  in  Barnes  v.  Western  Union  Tel.  Co.,  120  Fed.  555,  holding 
irregularity  in  service  of  process  waived  where  demurrer  and  answer 
filed  after  special  appearance  and  motion  to  dismiss  for  irregular  ser- 
vice, but  before  decision  on  such  defenses;  Downs  v.  Allen,  23  Blatchf. 
60,  22  Fed.  808,  holding  partnership  bound  by  judgment  entered  on 
appearance  by  attorney,  under  authority  of  one  member;  Fisher  v. 
March,  26  Gratt.  778,  holding  judgment  on  appearance  enforceable  in 
other  States. 

When  an  attorney  of  record  appears  In  an  action  for  a  party,  bis 
authority,  in  absence  of  proof  to  contrary,  is  presumed. 

Approved  in  United  States  v.  New  York  &  0.  S.  S.  Co.,  216  Fed.  68, 
132  C.  C.  A.  305,  general  appearance  is  waiver  of  objection  that  suit 
was  brought  in  wrong  district;  Underfeed  Stoker  Co.  v.  American  Ship 
Windlass  Co.,  165  Fed.  67,  acquiescence  by  corporation  for  number  of 
years  in  sale  was  ratification  of  employment  of  attorney  in  action  in 
which  sale  had ;  In  re  Gasser,  104  Fed.  538,  44  C.  C.  A.  20,  holding  at- 
torney presumed  to  be  authorized  to  appear  for  creditor  for  whom  ho 
assumes  to  appear  iif  bankruptcy  proceedings ;  Harper  v.  Cunningham, 
5  App.  D.  C.  205,  confession  of  judgments  in  courts  of  District  of  Co- 
lumbia may  be  entered  by  attorney;  Salt  Lake  City  v.  Salt  Lake  Inv. 
Co.,  43  Utah,  194,  134  Pac.  607,  attorneys  may  bind  municipal  corpora- 
tion by  consenting  to  judgments;  Bonnificld  v.  Thorp,  71  Fed.  927, 
holding  attorney's  lack  of  authority  to  appear  must.be  established  by 
positive  evidence;  Rutledge  v.  Waldo,  94  Fed.  265,  holding  burden  on 
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defendants  of  proving  appearance  for  them. in  original  action  unauthor- 
ized ;  Coler  v.  County  Commrs.  of  Santa  Fe,  6  N.  M.  116,  118,  27  Pac. 
624,- 625,  holding  attorney's  stipulations  binding  vn  client;  Latimer  v. 
Latimer,  22  S.  C.  262,  holding  attorney's  lack  of  authority  must  be 
clearly  shown  by  party  asserting  same. 

I 

Authority  of  attorney  to  appear.    Note,  16  Am.  Dec.  100. 

Right  of  attorney  to  appear  for  the  party  whom  he  assumes  to  repre- 
sent, presumption  of  such  authority,  and  methods  of  questioning 
it.    Note,  126  Am.  St.  Rep.  89.  • 

Implied  authority  of  attorney  in  conducting  litigation.  Note,  132 
Am  St.  Rep.  154. 

In  action  on  judirnent  rendered  in  another  State,  defendasit  may  con- 
tradict record  to  extent  of  showing  that  court  therein  had  not  Jnriadlctioti 
of  his  person. 

Approved  in  Davis  v.  Davis,  164  Fed.  283,  judgment  in  foreign  State 
not  received  according  to  practice  of  that  State  is  void;  Cohen  v.  Port- 
land Lodge  No.  142,  B.  P.  0.  E.,  140  Fed.  775,  domestic  judgment  is  not 
conclusive  against  one  who,  while  made  defendant,  is  not  shown  by 
record  to  have  been  served  or  to  have  appeared ;  Bryant  v.  Shute's  Exr., 
147  Ky.  277,  144  S.  W.  33,  jurisdictional  facts  supporting  foreign  judg- 
ment, such  as  residence  of  parties,  may  be  impeached;  Weaver  v. 
Weaver,  16  N.  M.  104,  113  Pac.  600,  refusing  to  vacate  voidable  judg- 
ment after  one  year  from  time  it  was  rendered;  Hatch  v.  Ferguson,  57 
Fed.  971,  holding  judgment  upon  appearance  does  not  preclude  de- 
fendant from  showing  appearance  unauthorized  in  subsequent  proceed- 
ing; Koonce  v.  Butler,  84  N.  C.  224,  holding  lack  of  attorney's  authority 
to  appear  may  be  shown  on  motion  to  vacate  judgment;  Guthrie  v. 
Lowry,  84  Pa.  St.  537,  record  of  action  in  another  State  may  be  contra- 
dicted by  evidence  impeaching  jurisdiction;  Bowler  v.  Huston,  30  Gratt. 
276,  32  Am.  Rep.  679,  holding  defendant  in  action  on.  foreign  judgment 
may  show  lack  of  appearance  or  service  by  special  plea;  Bowyer  v. 
Knapp,  15  W.  Va.  290,  holding  return  of  sheriff  on  process  in  foreign 
suit  only  prima  facie  evidence ;  Moch  v.  Virginia  Ins.  Co.,  4  Hughes,  119, 
10  Fed.  706,  holding  decision  of  court  as  to  its  jurisdiction,  binding  on 
parties  thereto,  in  suit  in  another  State. 

Distinguished  in  German  Sav.  &  Loan  Soc.  v.  Dormit25er,  192  U.  S.  127, 
48  L.  Ed.  376,  24  Sup,  Ct.  222,^  refusing  to  dismiSs  error  on  ground  of 
failure  to  set  up  Federal  question  below  and  that  decision  rested  on 
grounds  independent  of  Federal  question,  when  plaintiff  in  error  had 
insisted  upon  his  constitutional  rights  as  soon  as  occasion  arose,  and 
opinion  deals  expressly  with  such  rights. 

In  suit  in  foreign  Judgment,  defects  appearing  on  face  of  record  may 
be  taken  advantage  of  upon  its  production  under  plea  of  nul  tiel  record, 
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but  thoie  requiring  eztrixudc  evldeace  to  make  them  apparent  must  be 
formally  alleged  before  tbey  can  be  proven. 

Approved  in  Bonnifield  v.  Thorp,  71  Fed.  928,  holding  authority  to 
appear  must  be  challenged  by  direct  attack;  Eaton  v.  Hasty,  6  Neb.  427, 
29  Am.  Eep.  368,  holding  fraudulent  appearance  may  be  shown  despite 
record ;  Ritchie  v.  Carpenter,  2  Wash.  522,  26  Am.  St  Rep.  884,  28  Pac. 
383,  holding  pleas  to  jurisdiction  must  be  direct  and  certain. 

In  suit  on  record  of  Judgment  rendered  In  another  State,  on  defend- 
ant's uipearance  by  attorney,  attorney's  lack  of  authority  to  appear  can 
be  shown  only  by  special  plea. 

Approved  in  Ritchie  v.  McMullen,  159  U.  S.  241,  40  L.  Ed.  135,  16 
Sup.  Ct.  173,  following  rule;  W.  A.  Gage  &  Co.  v.  Bell,  124  Fed.  380, 
holding  authority  of  attorney  appearing  for  petitioning  creditors  cannot 
be'  challenged  by  answer  of  defendant  debtor  setting  up  want  of  au- 
thority, or  averring  fraud  of  attorney  in  procuring  other  creditors  to 
join  in  petition;  Whitman  v.  Citizens'  Bank,  110  Fed.  506,  49  C.  C.  A. 
122,  holding  under  Kansas  statute  acceptance  of  service  by  cashier  of 
corporation,  and  appearance  by  attorney  for  corporation  in  suit  against 
corporation,  brought  more  than  one  year  after  suspension  of  business, 
is  binding  on  corporation. 

Miscellaneous.  Cited  in  Western  Union  Tel.  Co.  v.  Aldridge,  219  Fed. 
838,  135  C.  C.  A.  506,  as  to  office  of  pleadings. 

21  Waa  456-476,  22  L.  Ed.  678,  BALTIMOBE  ETC.  R.  B.  00.  t.  HABT- 
LAND. 

Btate  cannot  Impose  tax  on  movement  of  commerce  between  States. 
Approved  in  State  v.  Illinois  Cent.  R.  Co.,  246  111,  214,  92  N.  E.  827, 
upholding  tax  of  seven  per  cent  on  all  proceeds  even  though  it  included 
interstate  commerce  proceeds;  Buckwalter  v.  Atchison  etc.  R.  R.  Co., 
64  Kan.  407,  67  Pac.  832,  holding  ejectment  does  not  lie  against  railroad 
building  line  on  private  property  without  condemnation,  where  owner 
permitted  such  construction;  State  v.  Cumberland  etc.  R.  Co.,  105  Md. 
488,  66  Atl.  462,  holding  act  amending  charter  of  corporation  so  as  to 
prohibit  certain  interstate  railroad  connections  is  invalid;  Pickard  v. 
Pullman  Southern  Car  Co.,  117  U.  S.  48,  29  L.  Ed.  790,  6  Sup.  Ct.  642, 
holding  privilege  tax  per  annum  on  every  foreign  sleeping-car  run  over 
railroads  in  Tennessee  void. 

Power  to  make  and  regulate  charges  for  transportation,  as  distin- 
guished ftom  taxation  thereon,  is  absolutely  within  Btate  control. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  416,  Ann.  Oas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1549,  33  Sup.  Ct.  729,  sustaining 
maximum  rate  orders  of  railroad  and  warehouse  commission  as  to  North- 
ern Pacific  and  Great  Northern  Railways  upon  intrastate  traffic ;  Common- 
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wealth  of  Pennsylvania  v.  York  Silk  Mfg.  Co.,  192  Fed.  82,  112  C.  C.  A. 
613,  affirming  In  re  York  Silk  Mfg.  Co.,  188  Fed.  738,  holding  bonus 
exacted  by  State  from  corporation  for  increasing  its  capital  stock  is 
not  a  tax,  and  not  entitled  to  preference  under  bankruptcy  act;  State  v. 
Western  etc.  R.  Co.,  138  Ga.  841,  76  S.  E.  580,  State  cannot  regulate 
interstate  rates ;  People  v.  Knight,  171  N.  Y.  361,  64  N.  E.  154,  holding 
where  interstate  railroad  maintains  cab  service  at  terminus  within  State, 
which  carries  its  passengers  under  separate  contract,  cab  service  not 
exempt  from  taxation  under  Laws  1896,  c.  908,  §  184,  exempting  inter- 
state corporations  from  franchise  tax;  Purdy  v.  Erie  R.  R.  Co.,  162 
N.  Y.  49,  56  N.  E.  510,  holding  Laws  1896,  c.  835,  requiring  issuance  of 
mileage-books,  being  intended  to  make  such  mileage-books  good  only  for 
passage  within  State,  is  valid ;  State  v.'  Portland  Qeneral  Electric  Co., 
52  Or.  516,  521,  527,  95  Pac.  727,  729,  731,  holding  transfer  of  franchise 
carried  with  it  burden  of  tax  imposed  on  it  by  State;  Stone  v.  Farmers' 
Loan  etc.  Co.,  116  U.  S.  325,  329,  29  L.  Ed.  642,  643,  6  Sup.  Ct.  342,  343, 
holding  State's  right  to  limit  railroad  rates  cannot  be  granted  away  by 
its  legislature  unless  by  words  of  positive  grant;  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  S.  24,  36  L.  Ed.  617,  11  Sup.  Ct.  878,  up- 
holding tax  on  capital  stock  of  foreign  car  company  in  proportion  to 
mileage  over  which  its  cars  are  run  in  State;  Ashley  v.  Ryan,  153  U.  S. 
444,  88  L.  Ed.  777,  14  Sup.  Ct.  867,  holding  State,  in  permitting  foreign 
railroad  corporation  to  consolidate  with  home  corporation,  may  impose 
such  conditions  as  it  deems  proper ;  Louisville  etc.  R.  R.  Co.  v.  Kentucky, 
161  U.  S.  703,  40  L.  Ed.  860,  16  Sup.  Ct.  724,  upholding  authority  of 
State  to  prohibit  consolidation  of  competing  railroads;  Wells-Fargo  & 
Co.  V.  Oregon  R.  R.  etc.  Co.,  8  Sawy.  613,  15  Fed.  571,  holding  railroad 
corporation  created  by  State  bound  to  furnish  express  facilities ;  Atlantic 
etc.  R.  R.  Co.  V.  United  States,  76  Fed.  192,  holding  Congress  may 
regelate  charges  for  transporation  over  railroads  incorporated  by  it; 
Stone  V.  Yazoo  etc.  R.  R.  Co.,  62  Miss.  634,  52  Am.  Rep.  195,  upholding 
power  of  State  to  prescribe  rates  chargeable  by  railroad  corporation 
created  by  it ;  Norfolk  etc.  R.  R.  Co.  v.  Pendleton,  86  Va.  1007,  11  S.  E. 
1063,  holding  State  may  reasonably  regulate  rates  for  transporation 
therein ;  Monongahela  Nav.  Co.  v.  United  States,  148  U^  S.  343,  37  L.  Ed. 
474,  13  Sup.  Ct.  633,  holding  company,  on  Federal  condemnation  of  lock, 
entitled  to  compensation  for  toll  franchise  also;  Lake  Shore  etc.  R.  R. 
Co.  V.  State,  8  Ohio  C.  C.  224,  upholding  requirement  that  trains  stop 
at  towns  of  certain  size;  dissenting  opinion  in  Wabash  etc.  R.  R.  Co.  v. 
Illinois,  118  U.  S.  590,  SO  L.  Ed.  255,  7  Sup.  Ct.  20,  majority  holding 
State  law  punishing  rate  discrimination  void  as  applied  to  interstate 
traffic. ' 

Distinguished  in.  The  Nassau,  182  Fed.  700,  r^ulation  of  ferry-boats 
on  navigable  waters  within  State  rests  on  Federal  government;  Coving- 
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ton  Bridge  Co.  v.  Kentucky,  154  U.  S.  210,  S8  L.  Ed.  966,  14  Sup.  Ct. 
1089,  holding  State  act  fixing  tolls  on  interstate  bridge  invalid;  Carton 
V.  Illionis  Central  R.  R.  Co.,  59  Iowa,  153,  44  Am.  Rep.  675,  13  N.  W. 
69,  holding  regulation  of  rates  invalid  as  affecting  interstate  co;nmerce; 
dissenting  opinion  in  Pullman's  Palace  Car  Co.  v.'  Pennsylvania,  141 
U.  S.  32,  85  L.  Ed.  620,  11  Sup.  Ct.  881,  majority  upholding  tax  on 
capital  stock  of  foreign  car  company  in  proportion  to  mileage  over 
which  cars  are  run  in  State. 

Fourteenth  Amendment  considered  with  relation  to  special  privileges, 
burdens  and  restrictions.    Note,  25  Am.  St.  B^.  889. 

,  Stipulation  in  railroad  charter  for  payment  of  proportion  of  railroad's 
earnings  to  State  is  not  unconstitutional. 

Approved  in  State  v.  Portland  (General  Electric  Co.,  52  0^.  514,  95 
Pac.  727,  upholding  similar  stipulation  of  canal  company ;  Baltimore  etc. 
R.  R.  Co.  v.  State,  45  Md.  609,  615,  upholding  same  i^ipulation ;  Memphis 
etc.  R.  R.  Co.  V.  Nolan,  14  Fed.  533,  holding  State  license  on  busi- 
ness of  interstate  express  company  valid;  Pullman's  Palace  Car  Co.  v. 
Twombly,  29  Fed.  666,  upholding  State  tax  on  interstate  railroad's  cars 
used  in  State ;  Honduras  Co.  v.  Board  of  Assessors,  54  N.  J.  L.  284,  23 
Atl.  670,  holding  State  may  levy  tax  on  capital  stock  of  domestic  cor- 
poration engaged  in  foreign  trade;  People  v.  Wemple,  138  N.  Y.  11,  19 
L.  R.  A.  698,  33  N.  E.  723,  holding  foreign  corporation  engaged  in  both 
State  and  interstate  transportation  taxable  like  domestic  corporation; 
Union  Transit  Co.  v.  Lynch,  18  Utah,  390,  55  Pac.  642,  holding  cars 
owned  by  foreign  corporation  but  running  in  State  taxable  therein. 

Distinguished  in  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
347,  378,  48  L.  Ed.  704,  717,  24  Sup.  Ct.  436,  upholding  anti-trust  act  of 
1890,  as  applied  to  combination  of  stockholders  of  two  competing  inter- 
state railroads  to  form  holding  company  which  would  acquire  in  exchange 
of  its  own  stock  controlling  interest  in  each  road. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  65. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  R.  A.  53. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  673. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.     Note,  63  L.  R.  A.  57. 

Right  of  corporations  to  oonsolidaie.    Note,  52  L.  R.  A.  372. 

Miscellaneous.  Cited  in  Hayward  v.  People,  145  111.  58,  33  N.  E.  885, 
and  Indiana  etc.  Ry.  Co.  v.  Allen,  113  Ind.  584, 15  N.  E.  447. 
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21  WaU.  475-480,  22  L.  Ed.  685,  FOX  v.  OABI>NEB. 

Valid  agreement  to  snbstitate  anotber  as  creditor  may  be  made  before 
bankruptcy*  and  is  pleadable  as  discbarge  of  debt,  if  fair  and  binding  on 
first  creditor. 

Approved  in  In  re  Pease,  129  Fed.  449,  where  trust  company  througb 
its  attorney,  who  also  represented  other  creditors,  made  loan  to  merchant 
with  proceeds  of  which  he  paid  certain  creditors,  including  attorney's 
clients,  in  full,  and  company  next  day  sold  borrower's  stock  under  chattel 
mortgage,  transaction  was  fraudulent  preference. 

Courts  will  not  aid  either  party  to  enforce  agreement  foimded  on 
fraud. 
Approved  in  Second  National  Bank  v.  Brady,*  96  Tnd.  507,  arguendo. 

Recriminatory  fraud.    Note,  3  Am.  St.  Rep.  736. 

21  WaU.  481-488,  22  I..  Ed.  471,  GROSHOLZ  ▼.  KBWBCAK. 

Mere  secret  intention  of  husband  and  wife  to  make  lot  a  portion  of 
homestead  will  not  affect  Innocent  purchaser  thereof  from  husband  alone. 
Approved  in  Davis  v.  Kelly,  62  Neb.  645,  87  N.  W.  347,  holding  where 
claimant  and  family  are  occupying  property  as  home,  intention  to  re- 
move to  another  tract  at  indefinite  future  time  does  not  enable  him  to 
claim  it  as  homestead;  Ball  v.  Houston,  11  Okl.  238,  66  Pac.  359,  mere 
intention  to  occupy  premises  at  future  time  as  home,  without  actual 
occupancy,  does  not  impress  them  with  homestead  character;  dissenting 
opinion,  in  Berry  v.  Meir,  70  Ark.  136,  66  S.  W.  442,  majority  holding 
lot  owner  residing  on  twQ-thirds  of  it,  and  using  remainder  for  store- 
house, which  is  separated  by  fence  from  dwelling,  may  claim  whole  lot 
as  homestead;  Mcintosh  v.  Atkinson,  63  Ala.  239,  holding  clear  and 
definite  intention  of  present  residence  and  actual  occupation  necessary 
to  constitute  valid  claim  to  homestead;  Solary  v.  Hewlett,  18  Fla.  759, 
holding  intention,  not  manifested  by  acts,  of  future  occupancy  of  prem- 
ises as  homestead,  insufficient;  Oliver  v.  Snowden,  18  Fla.  835,  836, 
43  Am.  Rep.  339,  340,  holding  filing  declaration  does  not  exempt  prop- 
erty unless  actually  occupied  as  home;  Drucker  v.  Rosenstein,  19  Fla. 
194,  holding  filing  declaration  does  not  exempt,  property  not  being  fit 
for  occupancy;  dissenting  opinion  in  Bonner  v.  Minnier,  13  Mont.  282, 
34  Pac.  33,  majority  holding  homestead  liable  to  liens  for  materials 
furnished  for  improvement  ttiercof;  McDougall  v.  Meginniss,  21  Fla. 
370,  holding  use  of  part  of  homestead  not  covered  by  residence  imma- 
terial. • 

Homesteads.    Note,  70  Am.  Dec,  347,  348. 

Where  advene  possession  is  reUed  on  to  give  title,  poesesaion  for  full 
period  reauired  by  statnte  most  be  definitely  shown. 
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Approved  in  Brown  ¥.  Bocqnin,  57  Ark.  105,  20  S.  W.  814,  holding^ 
date  of  commeneement  of  adverse  possession  not  definitely  shown  by 
proof  of  entiy  between  1870  and  1872. 

Becovery  on  groiind  that  apparently  absolute  deed  was  really  a  mort- 
gage cannot  be  had  where  claim  is  unsnpported  by  allegation^  in  bill. 

Approved  in  Baldwin  v.  Liverpool  &  London  &  Globe  Ips.  Co.,  124 
Fed.  208,  59  C.  C.  A.  660,  applying  principle  to  suit  to  reform  insurance 
policy;  Bradley  v.  Converse,  4  Cliff.  375,  Fed.  Cas.  1775,  holding  recov- 
ery can  only  be  had  on  case  made  in  pleadings;  Merrill  v.  Washburn, 
83  Me.  191,  22  Atl.  118,  holding  bill  not  containing  sufficient  allega- 
tions must  be  dismissed,  irrespective  of  evidence. 

«», 

21  WaU.  488-492,  22  L.  Ed.  660,  TEXAS  v.  0HIXE8. 

BeTlaed  Statutes,  section  858,*  making  parties  to  actions  competent 
witnesses  in  Federal  courts,  ia  not  permlssire  merely,  and  under  it  one 
party  may  compel  the  other  to  testify. 

Approved  in  American  Lithographic  Co.  v.  Werckmeister,  221  U.  S. 
609,  55  L.  Ed.  877,  31  Sup.  Ct.  676,  upholding  compulsory  production 
of  books  of  corporate  defendant  under  subpoena  duces  tecum  served 
on  officer  of  corporation  in  action  to  recover  statutory  penalties  for 
printing  and  selling  copies  of  copyrighted  painting;  Huntington  Nat. 
Bank  v.  Huntington  Distilling  Co.,  162  Fed.  244,  persons  interested  in 
event  of  suit  may  testify  in  Federal  court  to  transactions  with  defend- 
ant's intestate ;  Blood  v.  Morrin,  140  Fed.  920,  plaintiff  in  Federal  court 
who  is  citizen  of  another  State  and  resides  more  than  one  hundred  miles 
from  place  of  trial  may  be  compelled  to  give  deposition  de  bene  esse; 
Doherty  v.  Healy,  36  Colo.  462,  10  Ann.  Gas.  958,  86  Pac.  324,  deposi- 
tion of  party  may  be  taken  when  he  is  out  of  State;  Tuohy  v.  Trail, 
19  App.  D.  C.  84,  in  action  by  daughter  against  administrator  of  de- 
ceased father  for  services  performed  for  father,  where  defense  is  merely 
absence  of  agreement  for  compensation,  plaintiff  may  testify  as  to  rendi- 
tion of  services  and  value  thereof,  but  not  as  to  any  agreement  with  father 
for  compensation;  New  Jersey  R.  R.  Trans.  Co.  v.  Pollard,  22  Wall. 
350,  22  L.  Ed.  879,  holding  party  may  testify  by  deposition  as  well  as 
orally;  Dravo  v.  Fabel,  25  Fed.  117,  but  holding  Pennsylvania  practice 
of  examining  adverse  party,  as  if  on  cross-examination,  inapplicable 
in  Federal  court;  Lowrey  v.  Kuswonn,  66  Fed.  540,  holding  defendant 
may  examine  plaintiff  de  bene  esse,  before  issue  joined,  where  plaintiff 
resides  out  of  district;  Gottlieb  v.  Hartman,  3  Colo.  60,  holding  objec- 
tion to  appellant  being  called  as  witness  for  appellee  not  well  taken; 
Manning  v.  Clark,  40  Fed.  124,  holding  statute  to  be  liberally  construed. 
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Distinguished  in  Easton  v.  Hodges,  7  Biss.  326,  Fed.  Gas.  4258,  holding 
party  to  Federal  action  at  law  cannot  be  examined  at  instance  of  adver- 
sary before  trial. 

Limited   in   Clark   v.   Krause,   2   Mackey    (D.   C),   571,   arguendo. 

21  WaU.  492-500,  22  L.  Ed.  596,  EBIE  BY.  CO  T.  PEKN8TLVANIA. 

Bailroact,  small  portion  of  which  runs  through  State  other  than  that 
of  its  innorporation,  is  "doing  business"  in  former,  and  may  be  propor- 
tionately taxed  therein. 

Approved  in  Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  701,  22 
Sup.  Ct.  517,  holding  American  securities  passing  partly  by  will  exe- 
cuted abroad  by  nonresident  alien  and  partly  under  foreign  interstate 
laws,  not  subject  to  inheritance  tax  under  War  Revenue  Act  of  1898, 
§  29 ;  Louisville  &  N.  R.  Co.  v.  Bosworth,  230  Fed.  200,  length  of  all 
lines,  whether  operated,  owned,  leased  or  controlled,  must  be  taken 
into  considei*ation  in  computing  mileage  of  interstate  railroad  for  pur- 
pose of  assessment  of  franchise' under  Ky.  Stats.,  §  4081;  Louisville 
etc.  R.  Co.  V.  Bosworth,  209  Fed.  434,  special  circumstances  may  be 
considered  in  addition  to  the  mileage  in  fixing  assessment  of  railroad 
property;  State  v.  Canadian  Pac.  Ry.  Co.,  100  Me.  207,  60  Atl.  903, 
construing  Pub.  Laws,  c.  145,  p.  160,  as  authorizing  taxation  of  rail- 
roads on  mileage  basis  of  apportionment;  Detroit  Citizens'  St.  Ry.  Co. 
v.  Common  Council,  125  Mich.  689,  85  N.  W.  102,  holding  in  determin- 
ing cash  value  of  street  railroad  pursuant  to  Comp.  Laws,  §  3850,  tan- 
gible property  should  be  assessed  as  unit;  State  Railroad  Tax  Cases, 
92  U.  S.  611,  23  L.  Ed.  672,  upholding  municipal  tax  based  on  proportion 
of  mileage  within  municipality  to  value  of  whole  road;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  28,  85  L.  Ed.  618,  11  Sup.  Ct.  880, 
and  Pittsburgh  etc.  Ry.  Co.  v.  Backus,  154  U.  S.  431,  38  L.  Ed.  1038, 
14  Sup.  Ct.  1118,  upholding  tax  based  on  proportion  of  mileage  in 
State  to  total  mileage ;  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  21, 
41  L.  Ed.  57,  16  Sup.  Ct.  1061  (affirming  141  Ind.  293,  40  N.  E.  1054), 
upholding  tax  on  telegraph  company  based  on  such  proportion  of  cap- 
ital stock  as  length  of  lines  in  State  bears  to  total  length;  Adams  Ex- 
press Co.  V.  Ohio  State  Auditor,  165  U.  S.  226,  41  L.  Ed.  697,  17  Sup. 
Ct.  311,  upholding  tax  on  express  companies  based  on  proportion  of 
business  in  State  to  total  business;  People  v.  Wemple,  131  N.  Y.  71, 

27  Am.  St.  Bep.  546,  29  N.  E.  1003,  holding  foreign  manufacturing  cor- 
poration doing  business  in  State  subject  to  taxation;  Piedmont  etc. 
R.  R.  Co.  V.  ReidsviUe,  101  N.  C.  407,  2  L.  R.  A.  285,  8  S.  E.  126,  up- 
holding municipal  tax  on  railroad  running  through  city,  notwithstanding 
existence  of  State  ad  valorem  tax;  Western  Union  Tel.  Co.  v.  Mayer, 

28  Ohio  St.  531,  upholding  tax  on  ^*oss  receipts  within  State  of  for- 
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eign  corporation;  Insurance  Co.  of  North  America  v.  Oommonwealth, 
87  Pa.  St.  182,  30  Ahl  Bep.  865,  upholding  taxation  of  home  insurance 
companies  on  entire  business,  home  and  foreign;  Chicago  etc.  Ry.  Co. 
V.  AuditorrGeneral,  53  Mich.  88,  18  N.  W.  590,  and  Hannibal  etc.  R.  R. 
Co.  V.  State  Board  of  Equalization,  64  Mo.  307,  both  arguendo. 

What  constitutes  ** dealing'*  or  "carrying  on  business.''    Note,  14 
L.  B.  A.  582. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  92,  102. 

liftngaage  In  which  State  surrenders  its  riffht  of  taxation  must  be  clear 
and  unmistakable.     . 

Approved  in  New  York  ▼.  State  Board  of  Tax  Comrars.,  199  U.  S. 
37,  105  Am.  St.  Bep.  699,  50  L.  Ed.  75,  26  Sup.  Ct.  715,  N.  Y.  Laws 
1899,  c.  712,  imposing  s}^cial  franchise  tax,  does  not  impair  obligation 
of  contract  by  which  State  or  city  granted  right  to  maintain  street  rail- 
way in  New  York  City  in  consideration  of  payment  of  annual  percentage 
of  earnings;  Brown  v.  Protective  Life  Ins.  Co.,  188  Ala.  169,  66  South. 
47,  construing  revenue  act  of  1911,  relating  to  tax  on  domestic  insur- 
ance companies;  American  Smelting  etc.  Co.  v.  People,  34  Colo.  253, 
82  Pac.  536,  Sess.  Laws  1897,  p.  157,  and  Sess.  Laws  1901,  p.  116, 
imposing  privilege  tax  on  foreign  corporations  does  not  exempt  them 
from  further  taxation;  Baltimore  etc.  R.  Co.  v.  District  of  Columbia, 
3  McAr.  (D.  C.)  134,  construing  act  of  Congress  of  1831,  authorizing 
Baltimore  and  Ohio  Railroad  to  extend  branch  road  to  Washington; 
Kidd  V.  Roberts,  43  Okl.  607,  143  Pac.  863,  grant  of  nontaxable  land 
to  allottees  of  Cherokee  Indians  under  act  of  Congress  of  1902,  covers 
only  homestead  of  forty  acres;  Oklahoma  City  v.  Shields,  22  Okl.  294, 
100  Pac.  572,  holding  street  railway  liable  for  street  assessment  tax;  > 
Dallas  V.  Street  Ry.,  95  Tex.  278,  66  S.  W.  838,  holding  requirement 
of  payment  of  fixed  annual  charge  or  bonus  to  city  by  ordinance  grant- 
ing street  railroad  right  to  use  streets  does  not  preclude  ad  valorem 
franchise  tax;  Harvey  Coal  &  Coke  Co.  v.  Dillon,  69  W.  Va,  633, 
6  L.  B.  A.  (N.  S.)  628,  53  S.  E.  940,  upholding  taxation  of  mining  lease 
as  personalty;  Chicago  etc.  Ry.  Co.  v.  Douglas  County,  134  Wis.  209, 
14  L.  B.  A.  (N.  S.)  1074, 114  N.  W.  515,  State  not  estopped  to  tax  lands 
acquired  by  it  from  Congress  and  subsequently  granted  to  railroad; 
Memphis  Gas-Light  Co.  v.  Shelby  Co.  Taxing  District,  109  U.  S.  400, 
27  L.  £d.  977,  3  Sup.  Ct.  206,  holding  exemption  cannot  exist  by  virtue 
of  implied  contract;  Vicksburg  etc.  R.  R.  Co.  v.  Dennis,  116  U.  S.  668, 
29  L.  Ed.  771,  6  Sup.  Ct.  627,  holding  provision  for  exemption  for  ten 
years  after  completion  of  road  does  not  apply  before  completion; 
Dauphin  etc.  Ry.  Co.  v.  Kennerly,  74  Ala.  589,  holding  construction  of 
exemption  requires  narrowest  meaning  to  be  taken  which  will  carry 
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out  legislative  intent;  Memphis  etc.  R.  R.  Co.  v.  Berry,  41  Ark.  444, 
holding  exemption  granted  railroad  a  personal  immunity,  incapable  of 
transfer  without  express  statutory  direction;  Grand  Lodge  v.  New  Or- 
leans, 44  La.  Ann.  665,  11  South.  151,  holding  statutory  exemption  not 
contained  in  chartier  may  be  repealed ;  State  v.  Maine  Central  R.  R.  Co., 
66  Me.  496,  holding  corporation  formed  by  consolidation  of  several 
corporations  with  special  immunity  from  taxation  cannot  claim  same ; 
State  V.  Whitworth,  8  Lea,  607,  holding  exemption  does  not  follow  prop- 
erty in1?o  hands  of  purchaser  unless  clearly  so  provided;  Memphis  v. 
Union  &  Planters'  Bank,  91  Tenn.  550,  19  S.  W.  759,  and  Memphis 
V.  Home  Ins.  Co.,  91  Tenn.  562,  19  S.  W.  1043,  both  holding  existence 
of  exemption  must  be  free  from  any  reasonable  doubt;  State  v.  Bank 
Qi  Commerce,  95  Tenn.  227,  31  S.  W.  995,  reaffirming  rule;  Knoxville 
etc.  R.  R.  Co.  V.  Harris,  99  Tenn.  693,  43  S.  Wv  117,  holding  exemption 
from  privilege  tax  not  included  in  exemption  of  capital  stock  and 
fixtures;  dissenting  opinion  in  State  v.  Morgan,  28  La.  Ann.  493,  ma- 
jority holding  exemption  of  railroad  from  taxation  n^  a  transferable 
right;  State  v.  Baltimore  etc.  R.  R.  Co.,  48  Md.  85,  majority  holding 
exemption  of  railroad  from  taxation  covered  its  hotels ;  Dow  v.  Northern 
R.  R.  Co.,  67  N.  H.  48,  36  Atl.  534,  arguendo. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Provision  in  franchise  or  charter  for  bonus  or  tax  as  exemption 
from  taxation.    Note,  4  Ann.  Gas.  388. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B.  A.  575. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  445. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  E.  A.  39,  66. 

21  WaU.  600-^03,  22  L.  £d.  625,  LTTTU:  v.  AI.EZANDEB. 

Giving,  by  insolvent  debtor,  of  new  note  for  old  debt,  in  order  tliat 
creditor  may  obtain  judgment  prior  to  other  creditors,  under  State  ordi- 
nance giving  priority  of  trial  to  sulta  on  debts  contracted  after  certain 
date,  is  an  unlawful  preference,  notwithstanding  invalidity  of  ordinance. 

Approved  in  Rogers  v.  Palmer,  102  U.  S.  268,  26  L.  Ed.  165,  where 
insolvent  aided  creditor  to  procure  judgment  which  latter  could  not 
otherwise  have  obtained  so  soon;  In  re  Herpich,  7  Biss.  391,  Fed.  Cas. 
6418,  holding  warrant  of  attorney  to  confess  judgment  void  where  re- 
cipient knew  debtor  to  be  insolvent;  Loudon  v.  First  National  Bank,  2 
Hughes,  427,  Fed.  Cas.  8525,  holding  substitution  of  demand  notes  for 
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others,  to  enable  creditor  to  obtain  speedy  judgment,  a  preference ;  Bal- 
four V.  Wheeler,  16  Fed.  232,  holding  judgment  entered  on  cognovit  note, 
given  to  secure  preference,  void;  Sartwell  v.  North,  144  Mass.  195,  10 
N.  £.  827,  holding  any  positive  act  done  by  debtor  with  intention,  and 
which  has  effect,  to  aid  creditor  in  obtaining  preference  by  execution, 
within  statute;  Wright  v.  Fergus  Falls  Bank,  48  Minn.  128,  50  N.  W. 
1031,  holding  judgment  obtained  under  collusive  understanding,  '' secur- 
ity given,"  under  State  act;  Conover  v.  HuU,  10  Wash.  689,  46  Am.  St. 
Rep.  824,  39  Pac.  172,  holding  judgment  against  insolvent  corporation 
secured  through  information  from  officer  thereof  void;  Stewart  v.  Hop- 
kins, 30  Ohio  St.  531,  holding  debtor's  intent  and  creditor's  reasonable 
ground  for  believing  him  insolvent  must  be  established ;  McCabe  v.  Good- 
wine,  65  Ind.  294,  aiguendo. 

Qualified  in  Brown  v.  Jefferson  County  Bank,  19  Blatchf.  322,  9  Fed. 
263,  holding  intention  that  creditor  have  preferential  judgment  must  be 
accompanied  by  some  overt  act. 

21  WaU.  503^20,  22  L.  EO.  699,  CASE  OF  BBODEBIOK'8  WXLLi. 

Equity  will  not  tntertaln  Juxlfldictioii  of  a  bill  to  let  aside  a  will  or 
tlie  probate  thereof. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  373,  60  L.  Ed. 
336,  36  Sup.  Ct.  121,  holding  conclusive  decree  establishing  that  there 
are  no  heirs  to  aa  intestate;  O'Callaghan  v.  O'Brien,  199  U.  S.  102,  105, 
108,  60  L.  Ed.  108,  109,  110,  25  Sup.  Ct.  727,  denying  Circuit  Court's 
jurisdiction  over  bill  to  declare  nonexistence  of  will  and  nullity  of  its 
State  probate  where  contest  under  State  statute  is  but  ancillary  to  origi- 
nal probate  proceedings;  Jennings  v.  Smith,  232  Fed.  934,  where  admin- 
istrator is  fraudulently  appointed,  judgment  of  State  court  is  not  con- 
clusive; McDermott  v.  Hannon,  203  Fed.  1016,  sustaining  jurisdiction  of 
Federal  court  to  set  aside  probate  of  will  in  plenary  action  within  two 
years ;  Hi^pins  v.  Eaton,  202  Fed.  79,  122  C.  C.  A.  1,  holding  conclusion 
of  New  York  court  as  to  4evolution  of  decedent's  property  concli^sive; 
Christianson  v.  King  County,  196  Fed.  798,  upholding  determination  of 
probate  court  on  escheat  of  decedent's  property;  Stead  v.  Curtis,  191 
Fed.  534,  112  C.  C.  A.  463,  denying  jurisdiction  of  Federal  court  to 
vacate  probate  of  will;  Underground  Electric  Rys.  Co.  v.  Owsley,  176 
Fed.  29,  99  C.  C.  A.  500,  and  Underground  Electric  Rys.  Co.  v.  Owsley, 
169  Fed.  675,  Federal  court  can  appoint  receiver  to  preserve  estate  pend- 
ing administration;  Goodrich  v.  Ferris,  145  Fed.  851,  852,  equity  has  no 
jurisdiction  to  set  aside  decree  of  probate  court  distributing  estate  mad^ 
after  notice  required  by  statute ;  Carrau  v.  0  'Calligan,  125  Fed.  663,  60 
C.  C.  A.  347,  holding  under  Washington  statutes  will  contest  is  strictly 
probate  proceeding,  of  which  Federal  courts  cannot  take  jurisdiction; 
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Williams  v.  Crabb,  117  Fed.  201,  69  L.  R.  A.  425,  54  C.  C.  A.  213,  uphold- 
ing Federal  equity  jurisdiction  over  suit  to  contest  validity  of  probated 
will  where  State  confers  such  jurisdiction  upon  State  equity  courts; 
Hale  V.  Coffin,  114  Fed.  575,  holding  where  administration  of  estate  has 
been  completed  by  probate  court,  and  property  distributed  and  has 
passed  out  of  its  control,  Federal  court  has  equity  jurisdiction  to  subject 
such  property  in  hands  of  distributee  to  debt  of  decedent;  Wahl  y. 
Franz,  100  Fed.  684,  685,  687,  40  C.  C.  A.  638,  holding  where,  on  appeal 
from  probate  decision,  sustaining  validity  of  will  to  State  Circuit  Court, 
latter  court  under  Arkansas  statute,  must  try  cause  de  novo,  proceedings 
in  such  court  on  appeal  not  suit  at  law  or  in  equity  within  Judiciary 
Act  of  1888,  §§  1,  2;  Estate  of  Walker,  160  Cal.  549,  36  L.  R.  A.  (N.  S.). 
89,  117  Pac.  511,  where  will  is  found  after  distribution,  the  distributees 
may  be  made  trustees  for  the  devisees;  Del  Campo  v.  Camarillo,  154  Cal. 
662,  98  Pac.  1056,  denying  right  to  vacate  probate  because  of  fraud  con- 
sisting of  perjured  testimony  and  producing  false  will;  Tracy  v.  Muir, 
151  Cal.  370,  121  Am.  St.  Rep.  117,  90  Pac.  834,  affirming  judgment  sus- 
taining demurrer  to  complaint  to  establish  trust  because  of  forged  will ; 
Nicholson  v.  Leatham,  28  Cal.  App.  604,  153  Pac.  969,  failure  to  notify 
directly  disinherited  heirs  who  had  notice  by  publication  is  not  suffi- 
cient ground  for  vacating  probate;  Readman  v.  Ferguson,  13  App.  D.  C. 
75,  sustaining  jurisdiction  of  court  to  establish  will  of  real  and  personal 
property  as  will  of  real  estate ;  Alabama  Great  Southern  R.  Co.  v.  Hill, 
139  Ga.  229,  Ann.  Gas.  1914D,  996,  43  L.  R.  A.  (N.  S.)  236,  76  S.  E. 
1003,  judgment  of  probate  court  cannot  be  collaterally  impeached  for 
fraud ;  Crawf ordsville  Trust  Co.  v.  Ramsey,  178  Ind.  274,  98  N.  E.  183, 
facts  held  to  constitute  action  at  law  for  contest  and  not  bill  in  equity 
for  rescission ;  Calkins  v.  Calkins,  229  111.  73,  82  N.  E.  243,  denying  right 
to  have  will  adjudged  a  declaration  in  trust;  Medill  v.  Snyder,  71  Kan. 
598,  81  Pac.  219,  Code  Civ.  Proc,  §  23,  does  not  extend  time  for  contest- 
ing will;  Newcomb  v.  Newcomb,  108  Ky.  599,  57  S.  W.  6,  holding  Englisli 
probate  of  will  of  British  subject  domiciled  in  America  at  death  is  con- 
clusive as  to  personalty  of  testator  situated  in  England;  Bradley  v. 
Bradley,  117  Md.  520,  83  Atl.  448,  denying  injunction  to  stay  action  at 
law  to  determine  validity  of  will;  Cohen  v.  Herbert,  205  Mo.  551,  120 
Am.  St.  Rep.  772,  104  S.  W.  88,  will  of  single  woman  after  marriage,  if 
probated,  can  only  be  revoked  by  direct  proceeding;  Williams  v.  Miles, 
63  Neb.  865,  89  N.  W.  453,  holding  County  Court  has  jurisdiction  of 
equity  suit  to  vacate  probate  of  will,  and  for  leave  to  file  and  have' pro- 
bated alleged  posterior  will;  Knight  v.  Hollings,  73  N.  H.  503,  63  Atl. 
42,  one  seeking  to  set  aside  probate  of  will  is  barred  by  laches  where 
suit  not  begun  till  lapse  of  over  twelve  years  after  probate ;  Vincent  v. 
Vincent,  70  N.  J.  Eq.  274,  62  Atl.  701,  probate  jurisdiction  vesting  in 
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orphans'  court,  court  of  equity  will  not  interfere  for  fraud;  State  v. 
Lancaster,  119  Tenn.  656,  14  AnxL  Gas.  953,  14  L.  B.  A.  (N.  S.)  991,  105 
S.  W.  862,  title  acquired  in  good  faith  under  will  probated  in  common 
form  cannot  be  disturbed  by  attack  on  will  for  fraud ;  Krohn  v.  Hirsch, 
81  Wash.  227,  142  Pac.  648,  upholding  published  and  posted  notices  in 
probate  proceedings  as  constituting  due  process  of  law;  McDowell  v. 
Beckham,  72  Wash.  228, 130  Pac.  352,  sustaining  conclusiveness  of  judg- 
ment establishing  dower;  Siers  v.  Wiseman,  58  W.  Va.  349,  52  S.  E. 
463,  agency  of  one  for  purpose  of  paying  taxes  on  land  of  another  shown 
by  proof  of  his  payment  for  long  period  without  asserting  title,  allow- 
ing it  to  become  delinquent  for  one  year  and  purchasing  at  delinquent 
sale  without  taking  deed  and  continuii^  to  pay  taxes  in  name  of  owner; 
Ellis  V.  Davis,  109  U.  S.  494,  27  L.  Bd.  1009^  3  Sup.  Ct.  332  (affirming 
4  Woods,  11,  12,  14,  16,  Fed.  Cas.  4402) ,  holding  Circuit  Courts,  sitting 
in  equity,  lack  jurisdiction  to  annul  or  affirm  probate;  Simmons  v.  Saul, 
138  U.  S.  459,  460,  84  L.  Ed.  1068,  11  Sup.  Ct.  376,  denying  jurisdiction 
over  suit  to  set  aside  letters  of  administration;  In  re  Frazer,  9  Fed. 
Cas.  713,  denying  Federal  jurisdiction  over  probate  matters;  Reed  v. 
Reed,  31  Fed.  53,  holding  Circuit  Courts  in  Ohio  cannot  try  will  contest 
brought  under  State  statute;  In  re  Cilley,  58  Fed.  982,  984,  985,  989, 
and  In  re  Aspinwall's  Estate,  83  Fed.  852,  both  holding  proceeding  to 
establish  will  not  a  "suit  at  common  law  or  in  equity,"  and  therefore 
not  removable;  Oakley  v.  Taylor,  64  Fed.  246,  dismissing  bill  to  cancel 
will;  Copeland  v.  Bruning,  72  Fed.  8,  holding  Federal  courts  lack  juris- 
diction, original  or  on  removal,  over  suits  to  determine  validity  of  wills ; 
Bl3dhe  V.  Hinckley,  84  Fed.  250,  holding  State  court's  decision  as  to 
right  of  inheritance  conclusive;  McDaniel  v.  Pattison,  98  Cal.  99,  100, 
27  Pac.  663,  654,  holding  probate  court  has  exclusive  jurisdiction  over 
action  to  establish  destroyed  will,  directly  or  indirectly;  Langdon  v. 
Blackburn,  109  Cal.  24,  41  Pac.  816,  following  rule ;  Mitchell  v.  Hughes, 
3  Colo.  App.  48,  32  Pac.  186,  denying  jurisdiction  of  equity  to  set  aside 
probate;  Clough  v.  Clough,  10  Colo.  App.  436,  444,  51  Pac.  514^  517, 
holding  contestant,  on  appeal  from  County  to  District  Court,  entitled  to 
jury  trial ;  Briggs  v.  Stroud,  58  Fed.  720,  following  rule ;  Belton  v.  Sum- 
mer, 31  Fla.  146,  21  L.  R.  A.  156,  12  South.  373,  holding  probate  can 
neither  be  impeached  collaterally  or  set  aside  ii^  equity;  Luther  v. 
Luther,  122  111.  665,  13  N.  E.  168,  holding  jurisdiction  of  equity  to  set' 
aside  probate,  being  purely  statutory,  statute  must  be  strictly  followed ; 
Winslow  V.  Donnelly,  119  Ind.  566,  22  N.  E.  12,  holding  will  duly  pro- 
bated cannot  be  collaterally  attacked  in  action  to  quiet  title;  Proctor 
V.  Dicklow,  57  Kan.  125,  45  Pac.  88,  holding  adjudication  of  probate 
court  on  distribution  conclusive  except  on  appeal  therefrom;  Chase  v. 
Winans,  59  Md.  481,  holding  revision  of  probate  no  part  of  equity  juris- 
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diction ;  Mooney  v.  Hinds,  160  Mass.  471,  36  N.  E.  484,  holding  neither 
mistake  nor  negligence  in  obtaining  probate  decree  in  another  State 
,  can  be  inquired  into;  Stowe  v.  Stowe,  140  Mo.  602,  41  S.  W.  954,  holding 
probate  not  open  to  collateral  attack  in  equity;  Loosemore  v.  Smith,  12 
Neb.  344,  11  N.  W.  493,  holding  order  admitting  will  to  probate  conclu- 
sive, except  on  direct  appeal;  Trustees  of  Union  Methodist  Episcopal 
Church  V.  Wilkinson,  36  N.  J.  Eq.  142,  holding  l^ality  of  execution  and 
capacity  of  testator  cannot  be  tried  in  bill  for  accounting;  Missionar>' 
Society  v.  Eells,  68  Vt.  501,  506,  506,  511,  54  Am.  St.  Rep.  890,  894,  898, 
35  Atl.  465,  466,  468,  holding  equity  has  no  jurisdiction  to  establish  sup- 
pressed or  destroyed  will;  Holmes  v.  Oregon  etc.  Ry.,  6  Sawy.  285,  5 
Fed.  534,  holding  probate  decree  granting  letters  of  administration,  con- 
clusive and  exclusive;  In  re  Maxwell,  74  Gal.  386,  16  Pac.  207,  holding 
probate  conclusive  after  one  year  under  code;  dissenting  opinion  in 
Eldred  v.  Warner,  1  Ariz.  218;  226,  25  Pac.  813,  816,  majority  upholding 
action  praying  that  administrator  pay  over  property  under  agreement 
between  complainant  and  decedent;  United  States  v.  Flint,  4  Sawy.  74, 
Fed.  Cas.  15,121,  Oglesby.  v.  Attrill,  12  Fed.  228,  Stead  v.  Curtis,  205 
Fed.  442,  123  C.  C.  A.  507,  and  Jones  v.  Mutual  Fidelity  Co.,  123  Fed. 
520,  all  arguendo. 

Distinguished  in  Patterson  v.  Dickinson,  193  Fed.  333,  113  C.  C.  A. 
252,  holding  under  fact  that  defendant  was  constructive  trustee  of  prop- 
erty of  wife  secured  under  decree  of  distribution;  Eddy  v.  Eddy,  168 
Fed.  598,  93  C.  C.  A.  586,  upholding  jurisdiction  of  Federal  court  to  set 
aside  election  of  widow  to  take  statutory  estate  induced  by  fraud ;  Farm- 
ers'  Bank  v.  Wright,  158  Fed.  850,  sustaining  jurisdiction  of  Federal 
court  in  suit  to  establish  creditor's. claim  in  probate  proceedings;  Bacon 
y.  Bacon,  150  Cal.  483,  89  Pac.  319,  sustaining  jurisdiction  to  review  and 
correct  decree  of  distribution  because  of  mistake*;  Beyer  v.  Le  Fevre, 
17  App.  D.  C.  248,  sustaining  jurisdiction  of  equity  court  to  set  asido 
for  fraud  will  of  real  estate  before  Congress  gave  probate  court  juris- 
diction thereof;  Sumner  v.  Staton,  151  N.  C.  200,  201,  202,  18  Axm« 
Gas.  602,  65  S.  E.  904,  905,  in  case  of  fraud,  equity  will  decree  a  trust 
in  favor  of  testator's  heirs  where  there  is  a  gift  to  executor;  dissenting 
opinion  in  Wahl  v.  Franz,  100  Fed.  693,  40  C.  C.  A.  638,  majority  hold- 
ing where  on  appeal  from  probate  decision  sustaining  validity  of  will 
to  State  Circuit  Court,  latter  court,  under  Arkansas  statute,  must  try 
cause  de  novo,  proceedings  in  such  court  on  appeal  not  suit  at  law  or  in 
equity  within  Judiciary  Act  of  1888,  §§  1,  2. 

Distinguished  in  Gaines  v.  Fuentes,  92  U.  S.  21,  25,  23  L.  Ed.  528,  580, 
holding  suit  to  annul  a  will,  as  a  muniment  of  title,  if  maintainable  in 
State  court,  may  be  maintained  in  Circuit  Court,  where  parties  have 
diverse  citizenship;  Southworth  v.  Adams,  9  Biss.  523,  524,  4  Fed.  3, 
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holding  suit,  under  State  statute,  against  heir  by  l^atee  to  establish 
lost  will,  removable  to  Circuit  Court  for  diverse  citizenship;  Kohn  v. 
Ryan,  31  Fed.  637,  holding  proceeding  to  test  validity  of  assigmnent 
exists  in  any  court  of  competent  jurisdiction;  Toms  v.  Owens,  52  Fed. 
418,  upholding  jurisdiction  of  suit  for  construction  of  will,  validity  being 
recognized;  Comstock.v.  Herron,  55  Fed.  811,  5  C.  C.  A.  266,  upholding 
jurisdiction  over  administration  of  assets  of  decedents;  Richardson  v. 
Oreen,  61  Fed.  428,  429,  9  C.  C.  A.  565,  upholding  Federal  jurisdiction 
over  direct  suit  to  attack  validity  of  will,  as  authorized  by  Oregon  code; 
Pierce  v.  Prescott,  128  Mass.  143,  holding  guardian  negligent  in  not 
appealing  from  decree  of  distribution ;  BoUes  v.  Holies,  44  N.  J.  Eq.  387, 
holding  equity  may  restrain  executor  from  acting. 

Powers  of  courts  of  probate  to  revoke  probate  of  wills,  or  probate 
additional  will  or  codicil.    Note,  90  Am.  Dec.  136,  137. 

Belief  in  equity  from  orders  and  decrees  of  probate  and  other  courts 
having  exclusive  jurisdiction  over  the  estates  of  decedents  and  of 
minors  and  other  incompetent  persons.  Note,  106  AsL  St.  Bep. 
648. 

Jurisdiction  of  equity  to  set  aside  will  for  fraud.  Note,  18  Ann. 
Oas.  807. 

Conclusiveness  of  probate  as  res  judicata.    Note,  21  L  B.  A.  682. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  as- 
sailable for  fraud  not  affecting  jurisdiction.  Note,  86  L.  B.  A. 
(K.  Si)  986. 

One  having  had  a  day  in  court  and  opportunity  to  set  up  a  ftand,  and 
who  has  failed  to  do  so,  is  forever  concluded,  unless  then  ignorant  of  its 
perpetration. 

Approved  in  Weber  v.  Grand  Lodge  of  Kentucky  F.  &  A.  M.,  169  Fed. 
528,  95  C.  C.  A.  20,  judgment  in  forcible  detainer  is  no  bar  to  ejectment ; 
In  re  Reese,  115  Fed.  994,  holding  creditor  with  notice  of  bankruptcy, 
failing  to  contest  allowance  of  claims  for  exemption,  is  precluded  from 
reopening  matter;  Matter  v.  Davis,  151  N.  C.  247,  65  S.  E.  973,  courts 
of  equity  will  not  relieve  against  judgment  based  on  gambling  transac- 
tion where  issue  has  been  legally  resolved  against  plaintiff;  Boone  Co. 
V.  Burlington  etc.  R.  R.  Co.,  139  U.  S.  693,  85  L.  Ed.  828,  11  Sup.  Ct. 
690,  Ware  v.  Galveston  City  Co.,  146  U.  S.  115,  86  L.  Ed.  910,  13  Sup. 
Ct.  38,  Livingston  v.  Proprietors  of  Ore  Bed,  16  Blatchf.  561,  Fed.  Cas. 
8418,  Dannemeyer  v.  Coleman,  8  Sawy.  58, 11  Fed.  102,  Kemp  v.  Nicker- 
son,  66  Fed.  683,  and  Ransome  v.  Bearden,  50  Tex.  127,  following  rule; 
Castro  V.  Geil,  110  Cal.  296,  52  Am.  St.  Rep.  87,  42  Pac.  805,  to  point 
that  statute  of  limitations  applies  to  equity  cases. 

VIII— 47 
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Equity  will  not  aid  one  alleged  to  have  been  defrauded  hj  probate  of 
forged  will,  by  establishing  trust  In  his  f aror  as  against  purchasers  from 
executor,  probate  court  having  possessed  full  Jurisdiction  over  the  matter. 
Approved  in  Langdon  v.  Blackburn,  109  Cal.  24,  41  Pac.  816,  and  Mis- 
sionary Society  v.  Eells,  68  Vt.  511,  54  Am.  St.  Rep.  898,  35  Ail.  468, 
both  following  rule. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  B.  A.  (N.  S.)  924. 

Where  probate  court's  Jurisdiction  has  terminated,  equity  may  give 
relief  to  complainants  free  from  laches,  as  against  parties  having  posses- 
sion of  estate  mala  fides. 

Approved  in  Weadock  v.  Ray,  111  Wis.  493,  87  N.  W.  478,  denying 
application  of  executor  to  vacate  County  Court's  order  for  payment  of 
claims,  where  he  has  permitted  several  years  to  elapse. 

Nondlscovery  of  fraud,  by  reason  of  residence  In  remote  and  seclnded 
region,  does  not  excuse  laches  or  relieve  from  bar  of  statute  of  limitations. 

Approved  in  Tilt  v.  Kelsey,  207  U.  S.  56,  52  L.  Ed.  101,  28  Sup.  Ct. 
1,  final  decree  of  New  Jersey  court  is  conclusive  on  question  of  domicile 
in  courts  in  other  States ;  Christianson  v.  King  County,  203  Fed.  901,  903, 
122  C.  C.  A.  188,  sustaining  limitations  in  recovery  of  escheated  prop- 
erty, though  death  of  testator  not  discovered  until  three  years  prior  to 
suit ;  Bower  v.  Stein,  177  Fed.  678,  101  C.  C.  A.  299,  foreign  residence 
and  lack  of  means  are  no  excuse  for  delay  in  suit  to  set  aside  foreclosure 
decree;  Goodrich  v.  Ferris,  145  Fed.  860,  upholding  sufficiency,  under 
California  Code,  of  notice  by  posting  notice  of  hearing  of  petition  for 
distribution  for  ten  days  prior  to  hearing;  Dowdell  v.  United  States 
District  Court,  139  Fed.  446,  71  C.  C.  A.  288,  where  proceedings  to  limit 
liability  in  admiralty  have  been  terminated  by  final  decree,  court  cannot 
reopen  case  to  permit  nonappearing  claimants  to  prove  claims;  Kessler 
V.  Ensley,  123  Fed.  566,  holding  delay  of  four  years  before  stockholders 
take  steps  to  set  aside  corporation's  conveyance  for  fraud  in  grantees 
not  excused  by  general  allegation  of  lack  of  knowledge  of  fraud,  without 
showing  that  inquiry  was  made  before,  and  where  means  of  knowledge 
was  accessible;  Hale  v.  Coffin,  120  Fed.  474,  57  C.  C.  A.  528  (affinn- 
ing  114  Fed.  578),  holding  under  Me.  Rev.  Stats.,  c.  87,  action  by  credi- 
tor to  charge  legatee  of  stockholder  for  assessment  was  barred  within 
one  year  of  such  assessment,  though  complainant  resided  out  of  State 
and  made  no  showing  of  diligence  to  show  knowledge  of  death  of  stock- 
holder; Phelps  V.  Grady,  168  Cal.  80,  141  Pac.  928,  eight  years'  delay 
constitute  laches  in  suit  to  cancel  assignment  where  facts  could  have 
been  discovered  by  reasonable  diligence;  Williams  v.  Woodruff,  35  Colo. 
47,  66,  5  L.  R.  A.  (N.  S.)  986,  85  Pac.  96, 102,  thirteen  years  held  to  con- 
stitute laches  under  the  facts;  Quirk  v.  Liebert,  12  App.  D.  C.  400,  dis- 
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missing  bill  to  set  aside  sale  tinder  deed  of  trust  filed  thirteen  years 
after  sale;  Hanson  v.  Sommers,  105  Minn.  439,  117  N.  W.  843,  one  per- 
mitting others  to  remain  fourteen  years  in  possession  is  estopped  from 
diputing  such  possession;  In  re  Hoscheid's  Estate,  78  Wash.  317,  319, 
325, 139  Pac.  64,  65,  67,  petition  to  set  aside  probate  filed  fourteen  years 
after  probate  is  too  late ;  Herold  v.  Barlow,  47  W.  Va.  765,  36  S.  E.  13, 
holding  suit  to  overthrow  conveyance,  which  has  been  recorded  as  prefer- 
ence under  Code  of  1891,  c.  74,  §  2,  barred  where  over>  four  years  inter- 
vened between  conveyance  and  suit;  Seymour  v.  Alkire,  47  W.  Va.  307, 
34  S.  E.  954,  applying  rule  to  suit  to  set  aside  decree  for  mistake ;  Man- 
ning v.  San  Jacinto  Tin  Co.,  7  Sawy.  433,  9  Fed.  737,  holding  ignorance 
will  not*  excuse  laches  where  fundamental  facts  constituting  fraud  are 
of  record;  Norris  v.  Haggin,  12  Sawy.  50,  61,  28  Fed.  278,  285,  holding 
California  statute  of  limitations  applicable  to  equity  suits  in  Circuit 
Courts  therein;  Naddo  v.  Bardon,  47  Fed.  787,  holding  neither  poverty 
nor  absence  from  State  excuse  for  laches;  Naddo  v.  Bardon,  51  Fed.  496, 
2  C.  C.  A.  335,  affirming  last  case  in  Circuit  Court  of  Appeals ;  Dugan  v. 
CDonnell,  68  Fed.  990,  holding  nonresidence  not  of  itself  excuse  for 
want  of  diligence;  Elder  ▼.  McClaskey,  70  Fed.  542,  17  C.  C.  A.  251, 
holding  possession  of  tenant  in  common  may  become  adverse  without 
giving  cotenants  actual  notice  of  ouster ;  Rudland  v.  Mastic,  77  Fed.  690, 
holding  absence  in  remote  region  does  not  entitle  claimant  to  equitable 
relief,  ejectment  having  become  barred ;  De  Mares  ▼.  Gilpin,  15  Colo.  84, 
87,  24  Pac.  571,  572,  holding  disability  to  sue  by  reason  of  laws  of  com- 
plainant's residence,  no  excuse  for  delay  in  suing  in  another  jurisdic- 
tion ;  Townsend  v.  Eichelberger,  51  Ohio  St.  216,  38  N.  E.  208,  holding 
ignorance  of  rights  arising  from  residence  abroad  does  affect  .running 
of  statute ;  Merchants'  Nat.  Bank  v.  Spates,  41  W.  Va.  32,  36,  66  Am.  St. 
Bep.  832,  83&,  23  S.  E.  683,  685,  holding  parties  by  seclusion  from  means 
of  information  cannot  claim  exemption  from  statutes  of  limitation ;  Laf- 
ferty  v.  Lafferty,  42  W.  Va.  792,  26  S.  E.  265,  applying  rule  where  com- 
plainant had  means  of  knowledge. 

Ignorance  of  one's  rights  as  a  ground  of  relief.    Note,  55  Am.  St. 
Bep.  519. 

Alteiations  In  Jurisdiction  of  State  courts  cannot  affect  equitable 
Jurisdiction  of  Federal  Circuit  Conits  sitting  in  such  States,  while  the 
equitable  rights  themselves  remain. 

Approved  in  Goodrich  v.  Ferris,  214  U.  S.  80,  53  L.  Bd.  918,  29  Sup. 
Ct.  580,  arguendo;  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  949,  67 
L.  R.  A.  761,  66  C.  C.  A.  55,  Duluth  charter  providing  for  appeals  from 
allowance  or  rejection  of  claims  to  State  District  Court  and  prohibiting 
payment  of  claims  pending  appeal,  does  not  restrict  power  of  Federal 
court  to  enforce  its  judgment  on  such  claims ;  dissenting  opinion  in  Wahl 
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▼.  Franz,  100  Fed.  701,  40  C;  C.  A.  638,  majority  holding  where  on  appeal 
from  probate  decision  sustaining  validity  of  will  to  State  Circuit  Court, 
latter  court,  under  Arkansas  statute,  must  try  cause  de  novo,  proceed- 
ings in  such  court  on  appeal  not  suit  at  law  or  in  equity  within  Judi- 
ciary Act  of  1888,  §§1,  2;  Whitehead  v.  Shattuck,  138  U.  S.  152,  84 
L.  Ed.  875,  11  Sup.  Ct.  277,  holding  State  statute  cannot  confer  equity 
jurisdiction  on  Circuit  Court  over  suit  in  equity  where  remedy  extsta  at 
law ;  Lindsay  v.  3hreveport  Bank,  156  U.  S.  493,  89  L.  Ed.  508,  15  Sup. 
Ct.  475,  holding  State  procedure  cannot  authorize  blending  of  legal  and 
equitable  claims  in  suit  in  Circuit  Court;  Smyth  v.  Ames,  169  U.  S.  516, 
42  L.  Ed.  888,  18  Sup.  Ct.  422,  holding  one  entitled  to  sue  in  equity  in 
Federal  court  cannot  be  deprived  of  right  because  allowed  by  State  stat- 
ute to  sue  at  law  on  same  cause;  Benjamin  v.  Cavaroc,  2  Woods,  172, 
173,  Fed.  Cas.  1300,  holding  fact  that  State  has  empowered  its  eourts 
to  enforce  equitable  right  by  statutory  proceeding  does  not  oust  Federal 
equity  jurisdiction;  Kimball  v.  Mobile  Co.,  3  Woods,  565,  Fed.  Cas.  7774, 
holding  State  law  providing  other  procedure  cannot  circumscribe  equity 
jurisdiction  of  Federal  courts;  Teall  v.  Sullivan,  14  8awy#  374,  40  Fed. 
781,  holding  continued  absence  no  excuse  for  failure  to  discover  fraud, 
instrument  being  recorded ;  Morrow  Shoe  Co.  v.  New  England  Shoe  Co., 
60  Fed.  342,  24  L. JEt.  A.  425,  8  C.  C.  A.  652,  refusing  to  entertain  credi- 
tor's bill  against  corporation  by  simple  contract  creditor  under  Illinois 
statute,  legal  remedy  not  being  exhausted;  United  States  v.  Swan,  65 
Fed.  652,  136  C.  C.  A.  77,  holding  garnishment  proceedings  cannot  be 
entertained  on  equity  side  of  Circuit  Court,  although  allowed  in  equity 
by  State  statute;  Davis  v.  Davis,  72  Fed.  84,  18  C.  C.  A.  438,  holding 
equitable  defenses  in  actions  at  law  not  permissible  in  Federal  court, 
although  permitted  by  State. 

Where  State  ejects  an  enlargement  of  equitable  rights,  administerable 
by  State  courts,  same  may  be  administered  by  Oircnit  Courts  sitting  In. 
said  State. 

Approved  in  Devine  v.  Los  Angeles,  202  U.  S.  333,  50  L.  Ed.  1058,  26 
Sup.  Ct.  652,  appl3dng  rule  to  bill  to  quiet  title  framed  under  Cal.  Code 
Civ.  Proc,  §  738;  New  Jersey  &  N.  C.  Land  &  Lumber  Co.  v.  Gardner- 
Lacy  Lumber  Co.,  178  Fed.  779, 102  C.  C.  A.  220,  United  States  v.  Leslie, 
167  Fed.  674,  and  American  Assn.  v.  Williams,  166  Fed.  23,  93  C.  C.  A.  1, 
all  holding  where  by  local  statute  bill  will  lie  to  remove  cloud  irre- 
spective of  possession,  right  may  be  enforced  in  Federal  court;  Jahn  v. 
Champagne  Lumber  Co.,  157  Fed.  413,  upholding  filing  of  creditor's  bill 
after  return  of  execution  nulla  bona  under  Wisconsin  statute;  Morrill 
V.  American  Reserve  Bond  Co.,  151  Fed.  314,  316,  upholding  jurisdic- 
tion of  Federal  court  in  enforcement  of  trusts  under  State  statute;  North 
Carolina  Mining  Co.  v.  Westfeldt,  151  Fed.  298,  299,  Federal  procedure 
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may  be  based  on  State  statute  in  suits  to  quiet  title ;  Brun  t.  Mann,  151 
Fed.  149, 152, 12  L.  R.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  Federal  court  has 
jurisdiction  to  decree  sale  of  realty  pending  administration  based  on 
State  statute;  Mathews  Slate  Co.  t.  Mathews,  148  Fed.  493,  denying 
Federal  jurisdiction  over  suit  brought  under  Rev.  Laws  Mass.,  c.  159, 
§3,  d.  7,  giving  courts  jurisdiction  in  equity  of  suits  by  creditors  to 
apply  to  debt  property  which  cannot  be  attached  in  action  at  law ;'  Ames 
Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  174, 175, 176,  Federal  court 
may  enforce  rights  given  by  Civ.  Code  Mont.,  §  1891,  providing  that  in 
action  for  protection  of  water  rights  all  persons  diverting  water  from 
same  stream  may  be  made  parties  and  that  one  judgment  may  settle 
rights  of  all ;  Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed.  450,  453,  deny- 
ing jurisdiction  to  enjoin  collection  of  tax  levied  under  State  statute 
alleged  to  be  void,  though  such  power  conferred  by  statute  on  State 
courts;  Sawyer  v.  White,  122  Fed.  227,  58  C.  C.  A.  587,  and  Williams  v. 
Crabb,  117  Fed.  198,  199,  59  L.  B.  A.  425,  54  C.  C.  A..  213,  both  uphold- 
ing Federal  equity  jurisdiction  over  suit  to  contest  validity  of  probated 
will,  where  State  law  confers  such  jurisdiction  on  State  equity  courts; 
National  Surety  Co.  v.  State  Bank,  120  Fed.  603,  61  L.  &.  A.  S94,  56 
C.  C.  A.  657,  holding  Federal  court  may  restrain  unconscionable  State 
judgment  from  being  used  to  extort  money  from  defendant  who  ought 
not  in  equity  pay  it ;  Southern  Pine  Co.  v.  Hall,  105  Fed.  88,  89,  44 
C.  C.  A.  363,  upholding  Federal  jurisdiction  of  suit  to  quiet  title,  though 
complainant  not  in  possession  where  such  suit  is  authorized  by  State 
statute;  United  States  Life  Ins.  Co.  v.  Cable,  98  Fed.  764,  39  C.  C.  A. 
264,  upholding  Federal  jurisdiction  of  suit  to  cancel  insurance  policy 
after  death  of  insured,  on  ground  of  fraud  in  procurement,  where,  under 
laws  of  State,  insurer  will  forfeit  license  by  removing  prior  State  suit 
brought  on  policy;  Marks  v.  Main,  4  Mackey  (D.  C),  568,  complainant 
must  have  been  in  possession  in  suit  to  remove  cloud ;  Holland  v.  Challen, 
110  U.  S.  24,  28  L.  Ed.  56,  3  Sup.  Ct.  500,  holding  Circuit  Court,  in 
Nebraska,  will  follow  State  statute,  simplifying  suits  to  quiet  title;  Rey- 
nolds V.  Crawfordsville  Bank,  il2  U.  S.  410,  28  L.  Ed.  786,  5  Sup.  Ct. 
216,  upholding  jurisdiction  of  Circuit  Court,  in  Indiana,  over  bill  to  quiet 
title,  against  deed  alleged  void  on  face;  Chapman  v.  Brewer,  114  U.  S. 
171,  29  L.  Ed.  88,  5  Sup.  Ct.  805,  holding  Circuit  Court,  having  jurisdic- 
tion, will  administer  same  relief  which  State  courts  can  g^nt ;  Gormley 
V.  Clark,  134  U.  S.  348,  38  L.  Ed.  914,  10  Sup.  Ct.  557,  holding  enlarge- 
ment  of  equitable  remedial  proceeding  administerable  by  Circuit  Court; 
Wehrman  v.  Conklin,  155  U.  S.  324,  S9  L.  Ed.  178,  15  Sup.  Ct.  132,  up- 
holding jurisdiction  over  suit  to  quiet  title,  under  Iowa  code,  neither 
party  being  in  possession,  there  being  no  remedy  at  law ;  Bardon  v.  Land 
&  River  Imp.  Co.,  157  U.  S.  330,  39  L.  Ed.  720,  15  Sup.  Ct.  651,  holding 
Circuit  Court,  in  Wisconsin,  may  entertain  action  to  quiet  title,  as  en- 


21  Wall.  503-620        NOTES  ON  U.  S.  REPORTS.       •  742 

larged  by  State  statute ;  Cowley  v.  Northern  Pacific  R.  R.  Co.,  159  U.  S. 
583,  40  li.  Ed.  267,  16  Sup.  Ct.  131,  holding  Federal  courts'  powers  over 
special  proceeding  gauged  by  State  statutes  governing  same;  Wells  v. 
Miner,  11  Sawy.  285,  25  Fed.  535,  holding  right  of  interpleader,  as  en- 
larged by  California  statute,  enforceable  in  Circuit  Court;  Bank  of  Sher- 
man V.  Apperson,  4  Fed.  31,  holding  enlargement  of  commercial,  enforce- 
able in  Federal  courts;  Flash  v.  Wilkerson,  22  Fed.  691,  holding  statutory 
rule  of  State  practice,  enforceable  after  removal,  to  preserve  statutory 
liens;  Whitehead  v.  Entwhistle,  27  Fed.  780,  holding  Federal  courts  will 
follow  remedy  prescribed  by  State  statute  for  enforcement  of  right 
created  thereby;  Aspen  Min.  Co.  v.  Rucker,  28  Fed.  222,  holding  Federal 
courts,  sitting  in  equity,  may  administer  any  equitable  right  given  by 
State;  Bufford  v.  Holley,  28  Fed.  684,  holding  right  conferred  by  State 
must  be  enforced  by  Federal  courts  therein;  Sprague  Mfg.  Co.  v.  Hoyt, 
29  Fed.  428,  vesting  title  to  land  by  decree  in  equity,  without  act  of 
respondent,  under  Connecticut  statute;  Gilchrist  v.  Helena  Hot  Springs 
Co.,  58  Fed.  711,  upholding  equitable  jurisdiction  to  enforce  State  statu- 
tory liens ;  Grether  v.  Wright,  75  Fed.  746,  23  C.  C.  A.  498,  holding  Fed- 
eral courts  may  grant  statutory  equitable  remedy  not  infringing  on  right 
to  jury  trial ;  Missouri  etc.  Trust  Co.  v.  Krumseig,  77  Fed.  43,  23  C.  C.  A. 
1,  holding  Minnesota  statute,  enlarging  relief  from  usurious  contract, 
binding  on  Circuit  Court  therein;  Darragh  v.  Wetter  Mfg.  Co.,  78  Fed. 
13,  14,  23  C.  C.  A.  609,  and  Lilienthal  v.  Drucklieb,  80  Fed.  663,  holding . 
party,  by  entering  Federal  court,  loses  no  right  or  remedy  available  in 
State  court;  generally,  in  Pittsburgh  etc.  R.  R.  v.  Keokuk  Bridge  Co., 
68  Fed.  21,  15  C.  C.  A.  184,  as  to  equity  jurisdiction ;  dissenting  opinion 
in  Cates  v.  Allen,  149  U.  S.  463,  87  L.  Ed.  810,  13  Sup.  Ct.  978,  majority 
holding  contract  creditor  without  judgment,  without  standing  in  Circuit 
(equity)  Court  upon  bill  to  vacate  fraudulent  conveyance. 

QuaUfied  in  Scott  v.  Neeby,  140  U.  S.  109,  35  L.  Ed.  360,  11  Sup.  Ct. 
713,  holding  rule  subject  to  qualification  that  enforcement  does  not  im- 
pair any  constitutional  right. 

Distinguished  in  Smith  v.  Reeves,  178  U.  S.  444,  44  L.  Ed.  1144,  20 
Sup.  Ct.  922,  denying  Federal  jurisdiction  over  suit  by  taxpayer  under 
Cal.  Pol.  Code,  §  3669,  against  State  treasurer  to  recover  taxes  paid; 
McLaughlin  v.  St.  Louis  Southwestern  Ry.  Co.,  232  Fed.  582,  Federal 
equity  jurisdiction  cannot  be  enlarged  by  State  statute  where  there  is  an 
adequate  remedy  at  law;  New  Jersey  Land  etc.  Co.  v.  Gardener  Lacy 
Lumber  Co.,  190  Fed.  865,  Federal  courts  will  not  take  equity  jurisdic- 
tion in  quiet  title  suits  where  complainant  is  out  of  x)ossession  and  de- 
fendant is  in  possession;  Hudson  v.  Wood,  119  Fed.  771,  holding  in 
creditor's  suit  in  Federal  court  by  judgment  creditor  against  judgment 
defendant  and  another  alleged  to  be  ^debtor  on  mere  money  demand, 
issue  of  latter 's  indebtedness  cannot  be  tried,  though  such  procedure 
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permitted  by  State  law;  dissenting  opinion  in  Wahl  y.  Franz,  100  Fed. 
694,  40  C.  C.  A.  638,  majority  holding  where  on  appeal  from  probate 
decision  sustaining  validity  of  will  to  State  Circuit  Court,  latter  must, 
under  Arkansas  statute,  try  cause  de  novo,  proceedings  in  such  court  on 
appeal  not  suit  at  law  or  in  equity  within  Judiciary  Act  of  1888,  §§  1,  2; 
Oakley  v.  Taylor,  64  Fed.  247,  holding  statute  conferring  right  on  equity 
courts  to  hear  will  contests  not  enforceable  in  Federal  court. 

Miscellaneous.  Cited  in  Ellis  v.  Davis,  4  Woods,  14,  16,  and  Sharon 
V.  Terry,  13  Sawy.  409,  no  application. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A^  266. 

21  Wall  521-531,  22  Ii.  Ed.  606,  IANODEAT7  ▼.  HANES. 

Iieglslative  confirmation  of  claim  to  land  with  defined  boundaries  per- 
fects title  thereto,  and  subsequent  patent  is  only  documentary  evidence  of 
title. 

Approved  in  Joplin  v.  Chachere,  192  U.  S.  100, 102, 105, 106,  48  L.  Ed. 
861,  363,  364,  24  Sup.  Ct.  216,  217,  218,  holding  adjudication  of  Louisiana 
commissioners  under  Act  of  March  3,  1807,  §  4,  for  exact  quantity  of 
land  already  occupied  by  claimant  by  one  claiming  under  grant  of 
former  sovereign  and  which  was  confirmed  by  Act  of  April  29,  1816,'  so 
vested  title  in  claimant,  that  patent  to  claimant's  heirs  will  not  prevail 
against  adverse  possession,  based  on  tax  sale;  United  States  v.  Oregon 
&  C.  R.  Co.,  186  Fed.'  886,  issuance  of  patent  by  Land  Department  did 
not  estop  government  from  raising  question  of  whether  condition  sub- 
sequent had  been  complied  with  in  railroad  grants ;  Jopling  v.  Chachere, 
107  La.  529,  530,  32  South.  245,  246,  holding  on  confirmation  by  com- 
missioners for  territory  of  Orleans,  claim  to  land  based  on  occupancy 
and  settlement,  followed  by  congressional  confirmation,  was  subject  to 
State  taxation ;  Teddlee  v.  McNeely,  104  La.  612,  29  South.  251,  holding 
party  under  grant  confirmed  by  Congress,  followed  by  survey  locating 
lands  in  place,  and  by  possession  extending  back  more  than  seventy 
years,  may  plead  prescription  as  against  claimant  under  receiver's  cer- 
tificate; Sage  V.  Rudnick,  91  Minn.  331, 100  N.  W.  107,  grant  to  Hastings 
etc.  R.  R.  Co.  being  in  praesenti  legal  title  passed  on  filing  map  of  defi- 
nite location;  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  174,  76  Pac. 
318,  imperfect  Mexican  grant  not  taxable  when  court  of  private  land 
claims  has  not  confirmed  survey;  Territory  v.  Delinquent  Tax  List  of 
Bernalillo  Co.,  12  N.  M.  67,  73  Pac.  623,  lands  embraced  in  perfect 
Spanish-Mexican  land  grant  are  subject  to  taxation,  though  patent  not 
issued ;  Catron  v.  Laughlin,  11  N.  M.  629,  631,  632,  72  Pac.  31,  32,  where 
Kew  Mexico  surveyor  general  has  declared  Mexican  grant  valid  and 
recommended  confirmation  without  limitation  as  to  quantity,  congres- 
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sional  eonftrmation  as  recommended  applies  to  all  land  claimed;  United 
States  Trust  Co.  v.  Territory,  10  N.  M.  419,  62  Pac.  988,  holding  right 
of  way  over  such  confirmed  lands  is  liable  to  taxation;  Hough  v.  Porter, 
51  Or.  393,  98  Pac.  1993,  upholding  right  of  government  to  dispose  of 
water  rights  on  public  lands  separate  from  rest  of  estate;  Corrigan  v. 
State,  42  Tex.  Civ.  178,  94  S.  W.  99,  upholding  validity  of  title  that 
passed  in  original  grant  though  surveyor  excluded  portion  by  mistake; 
Brigham  City  v.  Rich,  34  Utah,  140,  97  Pac.  223,  holding  grant  to  State 
was  one  in  praesenti;  Kneeland  v.  Korter,  40  Wash.  369,  1  K  &.  A. 
(N.  S.)  745,  82  Pac.  611,  where  tide-land  between  high  and  low  water 
mark  within  place  limits  of  railroad  grant  had  been  surveyed  and  de- 
fined and  railroad  had  performed  all  conditions  before  admission  of 
State,  railroad  entitled  to  land  under  Const.,  art.  XVII,  §  2,  though  pat- 
ent not  issued  till  after  Constitution ;  dissenting  opinion  in  Sage  v.  Rud- 
nick,  91  Minn.  329,  98  N.  W.  90,  majority  holding  time  during  which 
right  of  plaintiff's  grantor  to  land  grant  was  in  litigation  in  Land  De- 
partment not  counted  in  determining  whether  right  to  land  is  barred 
by  adverse  possession;  Morrow  v.  Whitney, ^95  U.  S.  555,  24  L.  Ed.  467, 
holding  confirmation  of  grant  perfects  title  as  against  subsequent  pat- 
ent, for  military  purposes,  subsequent  patent  being  only  evidence ;  Whit- 
ney V.  Morrow,  112  U.  S.  695,  28  L.  Ed.  872,  5  Sup.  Ct.  334,  holing 
patent  does  not  add  to  validity  and  completeness  of  title  confirmed  by 
Congress;  Wright  v.  Roseberry,  121  U.  S.  499,  SO  L.  Ed.  1041,  7  Sup. 
Ct.  988,  holding  grantees  of  identified  swamp-lands  may  maintain  for 
recovery  thereof  before  issuance  of  patent ;  Wisconsin  R.  R.  Co.  v.  Price 
Co^  133  U.  S.  510,  33  L.  Ed.  694,  10  Sup.  Ct.  346,  holding  land  taxable 
by  State  prior  to  issuance  of  patent,  but  after  fulfillment  of  conditions ; 
St.  Paul  V.  Northern  Pacific  R.  R.  Co.,.  139  U.  S.  6,  35  L.  Ed.  80,  11 
Sup.  Ct.  390,  holding  confirmation  not  affected  by  subsequent  patent; 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  251,  35  L.  Ed.  1003,  12  Sup.  Ct. 
162,  holding  grantee  may  maintain  ejectment  before  issuance  of  patent; 
McNee  v.  Donahue,  142  U.  S.  698,  35  L.  Ed.  1127, 12  Sup.  Ct.  215  (affirm- 
ing, 76  Cal.  502,  504,  18  Pac.  440,  441),  reaffirming  rule;  Russell  v.  Max- 
well Land  Co.,  158  U.  S.  255,  39  L.  Ed.  971,  15  Sup.  Ct.  828,  holding 
survey,  by  proper  officers,  not  open  to  collateral  attack  after  confirma- 
tion ;  Shaw  v.  Kellogg,  170  U.  S.  341,  42  L.  Ed.  1060,  18  Sup.  Ct.  644, 
holding  survey  by  Land  Department  completed  title  prior  to  issuance 
of  patent;  Adams  v.  Burke,  3  Sawy.  419,  Fed.  Cas.  49,  and  Wythe  v. 
Haskell,  3  Sawy.  578,  Fed.  Cas.  18,118,  both  holding  patent,  under  Ore- 
gon donation  act,  merely  evidence  of  title  passed  by  act ;  Tripp  v.  Spring, 
5  Sawy.  216,  holding  confirmation  of  Congress  controls  any  subsequent 
patent;  Cahn  v.  Barnes,  7  Sawy.  55,  5  Fed.  333,  holding  patent  conclu^ 
sive  record  evidence  of  identity  of  lands  granted;  Pengra  v.  Munz,  12 
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Sawy.  238,  29  Fed.  835,  holding  effeet  of  patent  to  give  patentee  record 
evidence  of  pre-existing  title;  .Denny  v.  Dodson,  13  Sawy.  76,  32  Fed. 
904,  holding  Northern  Pacific  grant  one  in  praesenti ;  Francoeur  v.  New* 
house,  14  Sawy.  354,  40  Fed.  620,  holding  ejectment  maintainable  prior 
to  issuance  of  patent;  Briggs  v.  Wash-Puk-Qua,  37  Fed.  137,  holding 
patentee  estopped  by  warranty  deed  conveying  to  grantee,  before  pat- 
ent, from  asserting  title  thereunder;  Northern  Pacific  R.  B.  v.  Wright, 
51  Fed.  71,  holding  act  making  direct  grant  better  evidence  of  title  than 
patent;  Jatnnn  v.  Smith,  95  Cal.  159,  30  Pac.  201,  holding  adverse  pos- 
session, commencing  after  date  of  grant,  not  interrupted  by  subsequent 
patent;  Liddon  v.  Hodnett,  22  Fla.  448,  holding  exemplification  of  pat- 
ent, record  evidence  of  same  dignity  as  patent;  Briggs  v.  McClain,  43 
Kan.  655,  23  Pac.  1046,  holding  title  passed  to  heirs  of  allottee,  under 
Kikapoo  act  of  1862,  who  dies  prior  to  patent;  Busch  v.*  DonohuCy  31 
Mich.  484,  holding  grants  of  swamp-lands,  in  praesenti,  subsequent  pat- 
ent being  mere  evidence;  Miller  v.  Tobin,  16  Or.  545,  16  Pac.  164,  hold- 
ing title  of  patentee  of  swamp-land  from  Or^on,  superior  to  that  of 
subsequent  Federal  patentee;  Clark  v.  Hills,  67  Tex.  145,  147,  2  S.  W. 
358,  holding  confirmation  passes  title;  dissenting  opinion  in  Barden  v. 
Northern  Pacific  R.  R.  Co.,  154  U.  S.  337,  38  L.  Ed.  1005,  14  Sup.  Ct. 
1042,  majority  holding  mineral  lands  excluded  from  grant  to  defend- 
ant ;  Farmers^  Loan  etc.  Co.  v.  Chicago  etc.  R.  R.  Co.,  39  Fed.  151  (over- 
ruled, see  Angle  v.  Chicago  etc.  R.  Co.,  151  U.  S.  27,  40,  38  L.  £d.  56, 
14  Sup.  Ct.  200,  De  Mares  v.  Gilpin,  15  Colo.  81,  24  Pac.  570,  and  Baird 
V.  St.  Louis  Hospital,  3  Mo.  App.  439,  all  holding  description  in  grant 
sufiiciently  definite;  Petring  v.  Delore,  3  Mo.  App.  606,  and  Talbot  v. 
King,  6  Mont.  108,  9  Pac.  442,  both  holding  patent  relates  back;  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12,  61  L.  &.  A.  230,  50 
C.  C.  A.  79,  arguendo. 

Distinguished  in  Nelson  v.  Weekley,  177  Ala.  136,  59  South.  159,  hold- 
ing grantee  secured  only  equity  until  patent  issued;  Slidell  v.  Grand- 
jean,  111  U.  S.  439,  28  L.  Ed.  330,  4  Sup.  Ct.  488,  holding  confirmation 
of  grant,  stating  no  boundaries,  void  for  uncertainty;  Marsh  v.  Nicols, 
128  U.  S.  611,  82  L.  Ed.  541,  9  Sup.  Ct.  170,  holding  patent  to  invention 
conveys  no  rights  until  properly  signed  and  issued;  Michigan  Land  Co. 
V.  Rust,  168  U.  S.  592,  42  L.  Ed.  592,  18  Sup.  Ct.  209,  where  granting 
act  specially  provided  for  issuance  of  patent;  Smith  v.  Madison,  67  Mo. 
704,  additional  formalities  being  requisite  to  pass  title  under  original 
Spanish  grant. 

On  legtslatiTe  confirmation  of  claim  to  certain  quantity,  but  not  to 

specific  tract  of  land,  segregation  by  survey  will  be  required,  when  con- 

flrmation  will  immediately  attach  title  to  land  segregated. 

-Approved  in  Sullivan  v.  State,  41  Tex.  Civ.  94,  95  S.  W.  648,  holding 

survey  made  by  owners  of  Spanish  grant  void  as  to  any  excess  over 
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grant  and  recoverable  by  State;  Territory  v.  Persons  etc.  in  Delinquent 
Tax  List,  12  N.  M.  174,  76  Pac.  318,  title  to  imperfect  Spanish  grant 
did  not  pass  from  government  until  confirmation  of  survey;  Stoneroad 
V.  Stoneroad,  158  U.  S.  253,  39  L.  Ed.  970,  15  Sup.  Ct.  827,  holding  con- 
firmation of  grant  in  issue  implied  that  it  should  be  segregated  by  sur- 
vey; President  etc.  of  Kaskaskin  v.  McClure,  167  HI.  37,  47  N.  E.  76, 
construing  State  act. 

21  WaU.  632-^68,  22  L.  Ed.  487.  EDWABDS  V,  ELLIOTT. 

Supreme  Court  has  no  Jurisdiction,  where  errors  do  not  show  definitely 
that  any  question  coimizahle  there,  under  a  writ  o^  error,  was  presented  to 
State  court  for  decision. 

Approved  in  Graham  etc.  Transp.  Co.  v.  Craig  Shipbuilding  Co.,  203 
U.  S.  578,  51  L.  Ed.  325,  27  Sup.  Ct.  777,  following  rule ;  Hagar  v.  Cali- 
fornia, 154  U.  S.  639,  24  L.  Ed.  1044,  14  Sup.  Ct.  1186,  following  rule; 
O'Neil  V.  Vermont,  144  U.  S.  335,  36  L.  Ed.  467, 12  Sup.  Ct.  698,  holding 
record  did  not  present  a  Federal  question;  Snell  v.  Dwight,  121  Mass. 
350,  refusing  to  order  an  amendment  to  record,  six  months  after  judg^ 
ment,  to  enable  case  to  be  removed  to  Federal  courts. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
39. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  471. 

# 

.Supreme  Court  cannot  go  out  of  record  to  re-examine  any  question 
Under  a  writ  of  error  to  a  State  court. 

Approved  in  Robinson  etc.  Co.  v.  Belt,  187  U.  S.  50,  47  L.  Ed.  69,  23 
Sup.  Ct.  19,  holding  objections  to  validity  of  assignment  for  benefit  of 
creditors  for  want  of  acceptance  and  to  form  of  judgment  cannot  bo 
raised  for  first  time  in  Supreme  Court ;  Newcomb  v.  Wood,  97  U.  S.  583, 
24  L.  Ed.  1086,  holding  party,  by  not  requiring  referees  to  be  sworn, 
waives  any  objection ;  Wilson  v.  McNamee,  102  U.  S.  574,  26  L.  Ed.  234, 
Drexel  v.  True,  74  Fed.  14,  20  C.  C.  A.  265,  and  Carter-Crume  Co.  v. 
Peurrung,  86  Fed.  441,  30  C.  C.  A.  174,  all  holding  objection,  not  taken 
in  court  below,  cannot  be  considered  here. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  526. 

State  legislatures  cannot  create  a  maritime  lien,  nor  confer  Jurisdic- 
tion on  State  court  to  enforce  such  a  lien  by  suit  or  proceeding  in  rem. 

Approved  in  The  J.  E.  Rumbell,  148  U.  S.  11,  87  L.  Ed.  847,  13  Sup. 
Ct.  500,  and  The  Glide,  167  U.  S.  620,  42  L.  Ed.  801,  17  Sup.  Ct.  935, 
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both  holding  lien  ^ven  by  State,  to  be  enforced  in  rem,  is  enforceable 
only  in  admiralty;  The  J.  F;  Warner,  22  Fed.  345,  holding  admiralty  hai 
jurisdiction,  in  personam,  of  purely  executory  agreement,  and  where 
State  law  has  annexed  a  lien  will  enforce  it;  The  Illinois,  2  Flipp.  408, 
Fed.  Cas.  7005,  holding  lien  for  supplies,  under  State  statute,  valid; 
State  ex  rel.  Hankins  v.  Cox,  63  N.  J.  L.  514,  44  Atl.  206,  lien  for  re- 
pairs in  home  port  not  cognizable  in  State  tribunal;  Hayford  v.  Cun- 
ningham, 72  Me.  134,  holding  admiralty  remedies  for  repairs  upon 
domestic  vessels  belong  exclusively  to  admiralty;  The  Willapa,  25  Or. 
76,  34  Pac.  690,  holding  lien  given  by  State  statute  arising  out  of  mari- 
time contracts  must  be  enforced  in  admiralty. 

Oontract  for  boUding  a  ship  or  to  fnmisli  materials  for  that  purpose 
is  not  maritime. 

Approved  in  The  Dredge  A,  217  Fed.  632,  denying  maritime  lien  for 
rubber  sleeves  for  use  in  connecting  pipes  through  which  material  taken 
from  dredge  was  discharged;  The  United  Shores,  193  Fed.  553,  denying 
right  to  maritime  lien  for  life-saving  apparatus  required  by  law;  The 
Raithraoor,  186  Fed.  852,  denying  jurisdiction  of  admiralty  court  to 
recover  for  injury  to  unfinshed  beacon  by  collision  with  vessel;  PaciRo 
Surety  Co.  v.  Leatham  &  Smith  etc.  Wrecking  Co.,  151  Fed.  442,  80 
C.  C.  A.  670,  bond  given  to  secure  performance  of  charter-party  is  not 
maritime  contract;  Delaney  etc.  Iron  Co.  v.  The  Winnebago,  142  Mich. 
88,  105  N.  W.  529,  and  The  Winnebago,  141  Fed.  948,  73  C.  C.  A.  295, 
both  upholding  Mich.  Comp.  Laws,  c.  298,  §  10,789,  giving  lien  to  con- 
tractors and  persons  furnishing  labor  and  materials  in  construction  of 
vessels,  and  providing  for  enforcement  in  State  courts ;  Arnold  v.  Eastin, 
116  Ky.  708,  76  S.  W.  859,  contract  to  furnish  material  for  construction 
of  dock,  reserving  lien  thereon  to  seller,  is  not  maritime;  dissenting 
opinion  in  Perry  v.  Haines  (The  Robert  W.  Parsons),  191  U.  S.  48,  54, 
48  L.  Ed.  86,  88,  24  Sup.  Ct.  8,  majority  holding  State  court  cannot  en- 
force lien  in  rem  for  repairs  made  in  port  of  State  to  which  it  belongs, 
to  canal-boat  engaged  in  traffic  on  Erie  Canal  and  Hudson  River;  End- 
ner  v.  Greco,  3  Fed.  413,  holding  suit  in  personam  for  repairs  furnished 
domestic  vessel  is  cognizable  in  admiralty;  The  Guiding  Star,  9  Fed. 
524,  and  The  Count  de  Lesseps,  17  Fed.  461,  both  following  rule;  In  re 
Glenmont,  32  Fed.  704,  and  The  Glenmont,  34  Fed.  403,  both  holding 
there  was  no  lien  for  equipment  after  hull  was  launched;  Doolittle  v. 
Knobeloch,  39  Fed.  41,  holding  services  of  agent  in  purchasing  ship  not 
a  maritime  contract;  The  J.  C.  Rich,  46  Fed.  137,  and  The  William 
Windom,  73  Fed.  498,  both  holding  lien  given  by  State  statute  for  con- 
struction of  vessel  not  enforceable  in  admiralty;  Pile  Driver  E.  0.  A., 
69  Fed.  1008,  holding  contract  for  supplies  to  floating  pile-driver  non- 
maritime;  Globe  Iron  Works  v.  The  John  B.  Ketcham,  2d,  100  Mich. 
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590,  43  Am.  St.  B«p.  470,  59  N.  W.  249,  upholding  lien  given  by  State 
statute  for  demands  against  water  craft;  Wilson  v.  Lawrence,  82  N.  Y. 
411,  412,  upholding  lien  of  State  statute  for  price  of  sails;  The  Victo- 
rian, 24  Or.  131,  41  Am.  St.  Bep.  843,  32  Pac.  1042,  upholding  lien  given 
by  State^tatute  for  building  of  vessel ;  dissenting  opinion  in  The  Lotta- 
wanna,  21  Wall.  592,  22  L.  Ed.  667,  majority  holding  valid  liens  granted 
by  State  for  necessaries  furnished  to  vessel  in  home  port;  dissenting 
opinion  in  Atlantic  Works  v.  Tug  Glide,  157  Mass.  529,  533,  84  Am.  St. 
B«p.  309,  310,  33  N.  E.  166,  majority  holding  lien  given  by  State  statute 
for  repairs  enforceable  in  State  court. 

Distinguished  in  The  Manhattan,  46  Fed.  799,  holding  contract  to  com- 
plete vessel,  entered  into  after  the  launching,  is  maritime;  Whittaker  v. 
The  J.  A.  Travis,  29  Fed.  Gas.  1119,  holding  party  could  proceed  in  rem 
for  supplies  furnished  in  home  port  upon  credit  of  the  vessel. 

Jurisdiction  over  maritime  liens.    Note,  62  Am.  Dec.  241,  244. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  217. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  413. 

State  legislatures  may  create  liens  for  contract  to  build  a  ship,  or  to 
famish  materials  therefor,  and  presczihe  the  mode  of  their  enforcement. 

Approved  in  Rounds  v.  Cloverport  Foundry  etc.  Co.,  237  U.  S.  306, 
59  L.  Ed.  968,  35  Sup.  Gt.  596,  upholding  jurisdiction  of  State  court  in 
action  against  owners  for  repairs  on  vessel  in  which  attachment  issued ; 
Iroquois  Transportation  Co.  v.  De  Laney  Forge  etc.  Co.,  205  U.  S.  363, 
51  L.  Ed.  841,  27  Sup.  Ct.  509,  extending  lien  to  items  furnished  vessel 
I  after  she  is  launched,  as  incident  to  contract;  Perry  v.  Haines  (The 

Robert  W.  Parsons),  191  U.  S.  25,  48  L.  Ed.  76,  24  Sup.  Ct.  8,  holding 

State  court  cannot  enforce  lien  in  rem  for  repairs  made  in  port  of  State 

to  which  it  belongs,  to  canal-boat  engaged  in  traffic  on  Erie  Canal  and 

Hudson  River ;  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  643,  44  L.  Ed. 

924,  20  Sup.  Ct.  827,  holding  bill  to  enforce  lien  for  towage,  by  fore- 

I  closure  of  lien  on  lumber  raft  in  complainant's  possession,  where  suit 

I  brought  against  individual  defendants,  seeking  decree  against  them,  and 

j  in  default  of  payment  thereof  sale  of  property,  is  not  proceeding  in  rem 

within  exclusive  Federal  admiralty  jurisdiction;  American  Trust  Co.  v. 
W.  &  A.  Fletcher  Co.,  173  Fed.  475,  97  C.  C.  A.  477,  upholding  lien  as 
against  mortgage  on  after-acquired  vessels;  Berwind-White  Coal  Min. 
Co.  V.  Metropolitan  S.  S.  Co.,  166  Fed.  790,  upholding  liens  on  foreign 
vessels  brought  into  State  port  to  be  completed;  The  Winnebago,  141 
Fed.  949,  73  C.  C.  A.  295,  upholding  Mich.  Comp.  Laws,  c.  298,  giving 
lien  to  contractors  and  persons  furnishing  labor  and  materials  in  con- 
struction of  vessels,  and  providing  for  enforcement  in  State  courts;  The 
Oregon,  14  Sawy.  464,  45  Fed.  77,  holding  suit  may  be  maintained  in 
admiralty  for  death;  Davis  v.  Mason,  44  Ark.  556,  Warren  v.  Kelley,  80 
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Me.  525,  526,  15  Atl.  560,  561,  Atlantic  Works  v.  Tug  Glide,  157  Mass. 
528,  34  Am.  St.  Bep.  308,  33  N.  E.  164,  Globe  Iron  Works  ▼.  The  John  B. 
Ketcham,  2d,  100  Mich.  689,  43  Am.  St.  Eep.  469,  59  N.  W.  249,  Steamer 
Petrel  v.  Domont,  28  Ohio  St.  618,  22  Am.  Eep.  406,  and  Baizley  v.  The 
Odorilla,  121  Pa.  St.  237,  1  L.  B.  A.  606,  16  Atl.  522,  all  following  rule ; 
McDonald  v.  The  Nimbns,  137  Mass.  363,  holding  no  lien  can  be  enforced 
here  for  materials  furnished  vessel  in  another  State. 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  236. 

Lien  for  construction  of  vessel    Note,  Ann.  Gas.  1915D,  47,  48. 

Provision  of  Federal  Constitation,  securing  right  of  trial  by  Jury,  in 
controversies  exceeding  twenty  dollars,  does  not  apply  to  trials  in  State 
courts. 

Approved  in  Walker  t.  Sauvinet,  92  U.  S.  92,  28  L.  Ed.  679,  Pearson 
V.  Yewdall,  95  U.  S.  296,  24  L.  Ed.  437,  Foster  v.  Jackson,  57  Ga.  207, 
Walker  v.  New  Mexico  etc.  R.  R.  Co.,  7  N.  M.  288,  34  Pac.  43,  Board  of 
Commrs.  of  Grant  County  v.  McKinley,  8  Okl.  135,  66  Pac.  1046,  and 
Hall  V.  Armstrong,  65  Vt.  424,  20  L.  B.  A.  368,  26  Atl.  593,  all  following 
rule;  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  217,  Ann.  Gas. 
1916E,  505,  60  L.  Ed.  963,  36  Sup.  Ct.  695,  Gibson  v.  Bellingham  etc.  Ry. 
Co.,  213  Fed.  489,  Chesapeake  etc.  Ry.  Co.  v.  Kellv's  Admx.,  161  Ky.  659, 
171  S.  W.  186,  and  State  v.  McDowell,  61  Wash.  399,  Ann.  Gas*  1912G, 
782,  32  la.  R.  A.  (N.  S.)  414,  112  Pac.  621,  all  holding  seventh  amend- 
ment does  not  govern  trials  by  jury  in  State  courts  under  Federal  Em- 
ployers' Liability  Act ;  Maxwell  v.  Dow,  176  U.  S.  694,  44  L.  Ed.  602,  20 
Sup.  Ct.  464,  494,  upholding  Utah  Constitution,  providing  for  petit  jury 
of  eight  and  g^nd  jury  of  seven  persons;  Raymond  v.  Chicago  M.  & 
St.  P.  Ry.  Co.,  233  Fed.  242,  upholding  constitutionality  of  Washington 
Employers'  Liability  Act,  though  it  dispenses  with  juiy  trials ;  Ex  parte 
Munn,  140  Fed.  783,  under  Rev.  Stats.,  §  753,  Federal  court  cannot,  on 
habeas  corpus,  release  one  confined  for  contempt  of  State  court  for  refus- 
ing to  testify  on  ground  that  answers  might  incriminate  him;  Common- 
wealth V.  Farmer,  218  Mass.  510,  106  N.  E.  151,  St.  Louis  etc.  R.  Co.  v. 
Brown,  46  Okl.  162,  144  Pac.  1081,  Anderson  v.  State,  8  OkL  Cr.  109, 
Ann.  Gas.  1914G,  314,  126  Pac.  848,  Ex  parte  Simmons,  5  OkL  Cr.  438, 
115  Pac.  396,  and  Chesapeake  etc.  Ry.  Co.  v.  Camahan,  118  Va.  64,  86 
S.  E.  866,  all  holding  fifth  and  sixth  amendments  to  not  apply  to  State 
trials;  Board  of  Commrs.  of  Grant  County  v.  McEanley,  8  Okl.  135,  56 
Pac.  1046,  upholding  Code  Civ.  Proc,  §  304,  authorizing  reference  of  issue 
of  fact  requiring  examination  of  mutual  accounts;  Van  Trees  v.  Terri- 
tory, 7  Okl.  374,  64  Pac.  602,  under  Civ.  Code,  §  304,  relating  to  refer- 
ence of  accounts,  court  may  make  reference  over  objection  of  defendant ; 
Gunn  V.  Union  R.  R.  Co.,  27  R.  I.  322,  2  L.  R.  A.  (N.  S.)  362,  62  Atl.  119, 
upholding  Gen.  Laws  1896,  c.  261,  §  11,  authorizing  Supreme  Court  to 
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direct  verdict  without  farther  trial  by  jury;  United  States  v.  Cruik- 
shank,  92  U.  S.  552,  23  L.  Ed.  591,  holding  provision  in  Constitution,  as 
to  right  of  people  to  assemble,  does  not  operate  upon  the  States;  Spies 
V.  Illinois,  123  U.  S.  166,  81  L.  Ed.  86,  8  Sup.  Ct.  24,  Eilenbecker  v.  Ply- 
mouth Co.,  134  U.  S.  34,  ZS  la.  Ed.  808, 10  Sup.  Ct.  425,  and  In  re  Liquors 
of  Fitzpatrick,  16  R.  I.  63,  11  Atl.  775,  all  holding  that  first  ten  amend- 
ments do  not  limit  powers  of  States;  Talton  v.  Mayes,  163  U.  S.  382, 
41  li.  Ed.  198,  16  Sup.  Ct.  989,  holding  fifth  amendment  not  applicable 
to  local  legislation  of  Cherokee  nation;  State  v.  Boswell,  104  Ind.  542, 
4  N.  E.  676,  holding  State  can  proceed  in  felony  by  information;  State 
V.  Bates,  14  Utah,  298,  43  L.  R.  A.  42,  47  Pac.  79,  holding  valid,  trial 
by  eight  jurors;  dissenting  opinion  in  Miller  v.  Commonwealth,  88  Va. 
628,  15  L.  R.  A.  445,  14  S.  E.  343,  majority  holding  section  of  code  con- 
ferring upon  justices  concurrent  jurisdiction  with  County  Courts,  over 
offense  of  keeping  a  bawdy-house,  repugnant  to*  State  Coiistitution. 

Distinguished  in  Bradford  v.  Territory,  1  OkL  371,  34  Pac.  67,  holding 
void  Okl.  Stats.,  art.  XVIII,  §  22,  providing  that  nine  jurors  may  return 
verdict,  as  violating  seventh  amendment. 

In  what  cases  legislature  may  dispense  with  trial  by  jury.    Note, 
48  Am.  Dec.  185. 

General  scope  of  constitutional  provision  guaranteeing  right  of  trial 
by  jury.    Note,  1  Ann.  CaA.  704. 

Compulsory  reference  as  denial  of  jury  trial.    Note,  25  L.  R.  A.  68. 

Constitutionality  of  compulsory  reference  in  actions  at  law.    Note, 

13  L.  R.  A.  (N.  S.)  146. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.    Note, 
43  L.  R.  A.  48. 

Ownership  of  property  manufactured  to  order  and  remedy  of  manu- 
facturer when  employer  refuses  to  accept.    Note,  56  Am.  Dec.  644. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note, 

14  L.  R.  A.  601. 

When  title  passes  under  contract  for  goods  to  be  produced  or  manu- 
factured.   Note,  50  L.  R.  A.  (N.  S.)  120,  122,  123,  139. 

Miscellaneous.  Cited  in  Olive  Land  etc.  Co.  v.  Olmstead,  103  Fed. 
576,  holding  subsequent  discovery  of  oil  on  lieu  lands  will  not  defeat 
right  to  patent  where  at  time  of  selection  lands  appeared  on  books  of 
land  office  to  be  vacant  and  open  to  settlement. 

21  Wall.  558-609,  22  L.  Ed.  654,  THE  LOTTAWANNA« 

Solemn  judgment,  long  relied  on  as  a  rule  of  property,  should  not  be 
overruled,  although  erroneous,  except  for  very  cogent  reasons. 

Approved  in  Norfolk  Sand  etc.  Co.  v.  Owen,  115  Fed.  781,  53  C.  C.  A. 
96,  holding  failure  to  exercise  lien  for  over  one  year,  when  vessel  in  reach 
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of  process  during  such  year,  bars  enforcement  of  lien  ad  against  bona 
fide  purchaser. 

<}eneral  maritime  law  Is  only  so  far  operative  as  law  In  any  couitry 
as  It  is  adopted  by  the  laws  and  usages  thereof. 

Approved  in  The  Osceola,  189  U.  S.  169,  47  L.  Ed.  762,  23  Sup.  Ct. 
484,  holding  vessel  not  liable  in  rem  for  damages  for  personal  inju- 
ries to  member  of  crew  through  negligent  and  improvident  order 
of  master  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  560,  45 
L.  Ed.  320,  21  Sup.  Ct.  215,  holding  city  liable  in  personam  by  mari- 
time law  for  negligence  of  its  servants  in  charge  ^  of  fireboat  in  col- 
liding with  and  injuring  another  ship;  Schuede  v.  Zenith  S.  S.  Co., 
216  Fed.  567,  568,  The  Fred  E.  Sander,  208  Fed.  728,  729,  4  N.  C.  C.  A. 
895,  and  The  Henry  B.  Smith,  195  Fed.  312,  all  denyii^  application 
of  State  Employers'  Liability  Act  to  suit  in  admiralty  for  personal 
injuries;  People's  Electric  Ry.  Co.  v.  McKeen  Motor  Car  Co.,  214 
Fed.  74,  130^  C.  C.  A.  513,  denying  lien  for  breach  of  implied  war- 
ranty, in  conditional  sale  contract;  State  v.  Daggett,  87  Wash.  257, 
L.  R.  A.  1916A,  446,  151  Pac.  649,  10  N.  C.  C.  A.  695,  and  In  re  Walker, 
215  N.  Y.  531,  Ann.  Oaa.  1916B,  87,  109  N.  E.  605,  both  holding  action 
under  Workman's  Compensation  Act  may  exist  concurrently  with  remedy 
in  admiralty;  dissenting  opinion  in  Perry  v.  Haines  (The  Robert  W. 
Parsons),  191  U.  S.  49,  48  L.  Ed.  86,  24  Sup.  Ct.  8,  majority  upholding 
exclusive  admiralty  jurisdiction  over  suit  to  enforce  lien  in  rem  for  re- 
pairs made  in  port  of  home  State  to  canal-boat  operating  on  Erie  Canal 
and  Hudson  River;  The  Scotland,  105  U.  S.  29,  26  L.  Ed.  1003,  holding 
American  maritime  law  applicable  in  controversy  arising  from  collision 
of  foreign  and  American  ship;  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  444,  32  L.  Ed.  793,  9  Sup.  Ct.  473,  holding  affreightment  con- 
tract made  in  America  with  British  ship  to  be  construed  by  American 
maritime  law;  Ralli  v.  Troop,  157  U.  S.  407,  39  L.  Ed.  751,  15  Sup.  Ct. 
665,  discussing  American  rule  as  to  contribution  in  general  average ;  The 
John  G.  Stevens,  170  U.  S.  127,  42  L.  Ed.  975,  18  Sup.  Ct.  550,  stating 
American  rule  as  to  preference  of  liens;  Thomassen  v.  Whitwell,  9  Ben. 
408,  409,  Fed.  Cas.  13,929,  holding  general  maritime  law  applicable  in 
determining  extent  of  liability  for  collision  between  foreign  vessels ;  The 
Max  Morris,  24  Blatchf.  146,  28  Fed.  884,  holding  local  statute  may  fur- 
nish rule  of  decision  in  absence  of  doctrine  peculiar  to  admiralty;  The 
Brantford  City,  29  Fed.  385,  as  to  what  maritime  law  governs  construc- 
tion of  foreign  bills  of  lading;  Card  v.  Hine,  39  Fed.  821,  and  Phelps  v. 
S.  S.  City  of  Panama,  1  Wash.  Ter.  526,  both  holding  Federal  maritime 
law,  law  of  the  territory,  and  enforceable  in  its  District  Courts;  United 
States  V.  Evans,  195  U.  S.  365,  49  L.  Ed.  237,  25  Sup.  Ct.  46,  arguendo. 

Qualified  in  M'Carty  v.  The  City  of  New  Bedford,  4  Fed.  822,  holding 
foreign  jurists  and  ordinances  referable  to  for  proof  of  what  marine 
law  is. 
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Oimstltiitioiial  provitlon  for  Federal  Jurisdiction  over  admiralty  referred 
to  a  system  of  law  operating  uniformly  in  the  wbole  country. 

Approved  in  The  James  T.  Furber,  157  Fed.  128,  denying  right  to 
enforce  wharfage  lease  bi  admiralty;  dissenting  opinion  in  Swayne  v. 
Barsch,  226  Fed.  594,  majority  upholding  State  statute  furnishing  remedy 
for  tort  committed  on  navigable  waters ;  Re  Garnett,  141  U.  S.  12, 13, 14, 
35  L.  Ed.  633,  634,  11  Sup.  Ct.  842,  843,  holding  law  of  Hmited  liability 
(1851)  extends  over  navigable  rivers;  Covington  Bridge  Co.  v.  Kentucky, 
154  U.  S.  211,  38  L.  Ed.  966,  14  Sup.  Ct.  1089,  holding  admiralty  juris- 
diction extends  over  navigable  internal  waters  of  United  States;  Zol- 
linger V.  The  Emma,  30  Fed.  Cas.  940,  holding  admiralty  jurisdiction 
extends  over  navigable  waters  entirely  within  State;  Malony  v.  City  of 
Milwaukee,  1  Fed.  613,  holding  marine  tort  on  artificial  canal  within 
admiralty  jurisdiction ;  The  E.  A.  Shores,  Jr.,  73  Fed.  348,  holding  Harter 
law  (February  13, 1893)  applies  to  vessels  on  Great  Lakes;  Holt  v.  Cum- 
mings,  102  Pa.  St.  214,  48  Am.  Bep.  199,  holding  engineer  of  tug  in  Dela- 
ware Bay  entitled  to  rights  of  medical  attendance  conferred  on  seamen 
by  maritime  law;  arguendo,  in  Swift  v.  Philadelphia  etc.  R.  R.  Co.,  64 
Fed.  68,  holding  there  is  no  common  law  of  the  United  States;  In  re 
Whitelaw,  71  Fed.  734,  and  Railway  Co.  v.  Simon,  15  Ohio  C.  C.  132, 
both  arguendo. 

Question  a»  to  limits  of  admiralty  law  is  ezdusiyely  judicial,  and 
neither  State  nor  congressional  law  can  broaden  or  narrow  them  as  Judi- 
cially determined. 

.  Approved  in  The  James  T.  Furber,  129  Fed.  812,  denying  admiralty 
jurisdiction  over  suit  for  collection  of  rent  of  wharf  space,  under  Me. 
Rev.  Stats.,  c.  93,  §  7,  giving  lien  for  use  of  wharf;  The  Schooner 
Kalmar,  10  Ben.  243,  244,  Fed.  Cas.  7601,  holding  lien  for  half  pilot- 
age does  not  depend  on  State  statute;  The  Guiding  Star,  9  Fed. 
525,  holding  materialmen's  lien  cannot  be  extended  to  include  State 
lien  upon  nonmaritime  contracts;  The  Manhasset,  18  Fed.  921,  927, 
holding  state  cannot  create  maritime  lien  for  nonmaritime  tort;  The 
H.  S.  Willard,  52  Fed.  389,  holding  lien,  under  Maine  statute,  for 
advances  made  by  part  owner,  nonmaritime,  and  unenforceable  in 
admiralty;  The  John  G.  Sweeney,  55  Fed.  542,  dismissing  libel  for 
injury  by  ship  to  bridge;  The-  Allianca,  56  Fed.  612,'  holding  State 
legislation  cannot  impose  conditions  on  maritime  liens;  Greenwood  v. 
Town  of  Westport,  63  Conn.  604,  60  Fed.  577,  holding  decisions  of 
highest  State  court  do  not  relieve  Admiralty  Court  from  exercising  its 
own  judgment;  Pile  Driver  E.  O.  A.,  69  Fed.  1007,  holding  admiralty 
cannot  enforce  State  lien  on  floating  structure  unless  same  be  fitted  for 
navigation ;  Hudson  v.  Parker,  156  U.  S.  284,  39  L.  Ed.  426,  15  Sup.  Ct. 
453,  holding  court  cannot,  by  rule,  enlarge  or  restrict  its  own  inherent 
jurisdiction  or  that  of  other  courts. 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  237,  2381 
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Undtr  its  eommerdal  powen,  OongrcflB  has  authority  to  Introdnce  such 
changes  in  maritinie  law  as  are  from  time  to  time  needed. 

Approved  in  Atlantic  Transport  Co.  ▼.  Imbrobek,  234  U.  S.  59,  62,  51 
L.  B.  A.  OX.  B.)  1157,  58  L.  Ed.  1211,  1218,  34  Sup.  Ct.  733,  upholding 
maritime  jurisdiction  in  tort  action  for  injury  to  stevedore  in  unloading 
vessel  in  navigable  waters;  Mondou  v.  New  York  etc.  R.  R.  Co.,  223 
U.  S.  47,  50,  51,  55,  88  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  845,  846,  848,  32 
Sup.  Ct.  169, 1  N.  C.  C.  A.  882,  884,  885,  888,  sustaining  constitutionality 
of  Employers'  Liability  Act  of  April  22, 1908,  as  amended  April  5, 1910, 
under  commerce  power  of  Congress;  Louisville  &  N.  R.  Co.  v.  Hughes, 
201  Fed.  750,  upholding  Federal  act  regulating  locomotive  boilers  en- 
gaged in  interstate  commerce;  Delaware  L.  &  W.  R.  Co.  v.  Troxell,  200 
Fed.  45, 118  C.  C.  A.  272,  arguendo;  Sonsmith  v.  Pere  Marquette  R.  Co., 
173  Mich.  77, 138  N.  W.  356,  denying  fellow-servant  rule  to  actions  under 
Employers'  Liability  Act  does  not  render  law  unconstitutional  because  it 
did  not  apply  to  private  railroads  within  the  State;  United  States  v. 
Banister  Realty  Co.;  155  Fed.  593,  sustaining  preliminary  injunction  in 
suit  to  restrain  obstruction  of  navigable  waters;  Snead  v.  Central  of 
Georgia  Ry.  Co.,  151  Fed.  615,  upholding  constitiutionality  of  Employers' 
Liability  Act  of  June  ll,  1906,  under  commerce  power;  Western  Indem- 
nity Co.  V.  Pillsbury,  170  Cal.  696,  151  Pac.  402,  upholding  constitu- 
tionality of  Workmen's  Compensation  Act  under  police  power;  Sonsmith 
V.  Pere  Marquette  R.  Co.,  173  Mich.  77,  138  N.  W.  356,  upholding  con- 
stitutionality of  Employers'  Liability  Act;  Rich  v.  St.  Louis  etc.  R.  Co., 
166  Mo.  App.  389, 148  S.  W.  1014,  limiting  right  to  recover  for  personal 
injuries  under  Federal  Employers'  Liability  Act ;  Sexton  v.  Newark  Dis- 
trict Tel.  Co.,  84  N.  J.  L.  93,  86  Atl.  454,  3  N.  C.  C.  A.  576,  upholding 
constitutionality  of  Employers'  Liability  Act ;  State  v.  Creamer,  85  Ohio 
St.  397,  89  L.  &.  A.  (N.  S.)  694,  97  N.  E.  606, 1  N.  C.  C.  A.  38,  uphold- 
ing constitutionality  of  act  providing  for  State  insurance  fund  under 
police  power;  Frank  A.  Graham  Ice  Co.  v.  Chicago  etc.  Ry.  Co.,  153  Wis. 
157,  140  N.  W.  1102,  statute  compelling  pro<;eedings  before  railroad 
commission  as  condition  precedent  to  recovery  of  damages  for  excess 
freight  charges  not  invalid  as  denying  right  to  trial  by  jury;  Providence 
Steamship  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  589,  27  L.  Ed.  1042,  3  Sup.  Ct, 
386,  sustaining  act  of  1851,  limiting  ship  owner's  liability  for  loss  by 
fire ;  Butler  v.  Boston  Steamship  Co.,  130  U.  S.  555,  556,  557,  82  L.  Ed. 
1024,  9  Sup.  Ct.  618,  619,  limited  liability  law  coextensive  with  general 
admiralty  jurisdiction;  In  re  Transportation  Co.,  5  Fed.  614,  621,  and 
The  Katie,  40  Fed.  493,  7  L.  &.  A.  66,  sustaining  limited  liability  act  of 
1851;  The  City  of  Norwalk,  55  Fed.  110,  holding  action  for  damages  for 
personal  injuries,  permitted  by  State,  cognizable  in  admiralty;  The  Illi- 
nois, 2  Flipp.  410,  Fed.  Cas.  7005^  as  to  power  to  alter  admiralty  law. 
vin— 48 
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Under  maritime  law,  as  received  In  this  country,  no  lien  exists  on  ship 
for  repairs  made  and  supplies  furnished  in  ber  home  port. 

Approved  in  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  642,  i4  L.  Ed. 
924,  20  Sup.  Ct.  826,  holding  bill  to  enforce  lien  for  towage,  by  fore- 
closure of  lien  on  lumber  raft  in  complainant's  possession,  where  suit 
brought  against  individual  defendants,  seeking  individual  decree  against 
them,  and  in  default  of  payment  thereof,  sale  of  property,  is  not  pro- 
ceeding in  rem  within  exclusive  Federal  admiralty  jurisdiction;  The 
Underwriter,  119  Fed.  745,  746,  755,  holding  under  charter  whereby  char- 
terer was  to  pay  for  all  coal,  no  lien  exists  for  coal  furnished  on  order 
of  master  in  foreign  port,  across  river  from  home  port,  where  libelant 
knew  vessel  was  under  charter;  Norton  v.  Switzer,  93  U.  S.  365,  23  L.  Ed. 
907,  holding  master  of  domestic  vessel  has  no  lien  thereon  for  services; 
The  J.  E.  Rumbell,  148  U.  S.  12,  37  L.  Ed.  347,  13  Sup.  Ct.  500,  denying 
such  lien,  under  general  maritime  law,  but  holding  such  lien,  created  by 
State  law,  enforceable  in  Federal  admiralty  courts ;  The  Steamboat  Moni- 
tor, 10  Ben.  188,  Fed.  Cas.  9709,  dismissing  libel  for  supplies  furnished 
in  home  port;  The  Albany,  4  Dill.  442,  447,  Fed.  Cas.  131,  holding  mate- 
rialman has  no  lien  for  supplies  furnished  in  home  port,  criticising  rule ; 
.Monongahela  Nav.  Co.  v.  The  Bob  Council,  1  Fed.  219,  denying  lien  for 
lockage  where  services  were  rendered  in  home  port;  The  Short  Cut,  6 
Fed.  631,  holding  master  has  no  lien  for  wages;  The  D.  S.  Newcomb,  12 
Fed.  736,  denying  lien  for  raising  sunken  ship  in  home  port;  In  re  In- 
surance Co.  of  State  of  Pennsylvania,  22  Fed.  114,  holding  no  general 
lien  created  by  maritime  law,  in  favor  of  insurer,  for  unpaid  premiums ; 
The  Menominee,  36  Fed.  198,  holding  lien  for  supplies  furnished  in  home 
port  can  only  exist  by  provisions  of  State  statutes;  The  Gilbert  Knapp, 
37  Fed.  214,  215,  holding  stevedore  has  no  lien  for  loading  ship  in  home 
port;  Welsh  v.  The  North  Cambria,  40  Fed.  656,  holding  no  lien  exists 
for  damage  from  death  of  relative,  through  marine  tort;  Lighters  Nos. 
27  and  28,  57  Fed.  666,  6  C.  C.  A.  493,  holding  lien  created  by  State  un- 
enforceable unless  supplies  were .  furnished  on  credit  of  vessel ;  The 
Sirius,  65  Fed.  235,  holding  watchman  on  vessel  lying  in  home  port  has 
no  lien  for  services ;  The  C.  Vanderbilt,  86  Fed.  788,  789,  holding  no  lien 
for  wharfage  attaches  to  domestic  vessel  withdrawn  from  navigation  and 
kept  at  wharf  for  storage  merely ;  The  Albany,  4  Dill.  446,  448,  Fed.  Cas. 
131,  and  The  Favorite,  3  Sawy.  411,  Fed.  Cas.  4699,  as  to  what  consti- 
tutes home  port;  The  Thomas  Fletcher,  24  Fed.  377,  holding  supplies 
must  be  furnished  in  foreign  port  and  on  ship's  credit  to  create  maritime 
lien;  Kretzmer  v.  The  William  A.  Levering,  35  Fed.  784,  holding  State- 
created  lien  not  enforceable  where  statute  was  not  strictly  complied 
with;  The  Samuel  Marshall,  49  Fed.  756,  quaere,  as  to  whether  rule 
applies  where  part  of  owners  reside  in  port  where  supplies  are  furnished ; 
Davidson  v.  Baldwin,  79  Fed.  97,  24  C.  C.  A.  453,  arguendo. 
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Distinguished  in  The  Alvira,  63  Fed.  147,  enforcing  lien  for  home  sup- 
plies created  by  California  statute;  The  Sai:ah  Harris,  13  Blatchf.  604, 
Fed.  Cas.  12,347,  where  supplies  were  furnished  in  foreign  port;  The 
Plymouth  Bock,  13  Blatchf.  608,  Fed.  Cas.  11,237,  holding  lien  created 
by  furnishing  supplies  to  New  Jersey  ship  in  New  York;  The  Dolphin, 
1  Flipp.  684,  Fed.  Cas.  3973,  holding  lien  exists  on  ship  in  favor  of  under- 
writer for  premiums  due  on  marine  policy ;  Chapman  v.  The  Engines  of 
the  Greenpoint,  38  Fed.  672,  holding  rule  does  not  extend  to  claims  for 
salvage  in  domestic  ports ;  The  Scow  No.  16,  92  Fed.  1010,  36  C.  C.  A. 
149,  upholding  lien  against  domestic  vessel  for  wharfage. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  408, 
411. 

Right  to  maritime  lien.    Note,  24  E.  &.  0*  603. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  &.  0.  663. 

Maritime  lien  is  a  right  of  property  not  a  mere  matter  of  procedure. 
Approved  in  The  Samuel  little,  221  Fed.  316,  137  C.  C.  A.  136,  pro- 
ceeds of  sale  must  be  distributed  according  to  rightful  priorities  of  liens 
themselves  and  with  reference  to  time  when  filed;  The  Dredge,  A.,  217 
Fed.  629,  denying  right  of  lien  because  material  not  furnished  under 
maritime  contract ;  The  Lucille,  208  Fed.  426,  maritime  lien  held  waived 
by  extension  of  credit  to  owner  personally;  Tube  City  Min.  etc.  Co.  v. 
Otterson,  16  Ariz.  317, 146  Pac.  208,  holding  lien  for  labor  and  materials 
under  State  law  not  a  lien  obtained  "though  legal  proceedings''  within 
"bankruptcy  act" ;  The  J.  E.  RumbeU,  148  U.  S.  11,  37  L.  Ed.  347,  13 
Sup.  Ct.  600,  distinguishing  State  lien  for  building  ship  from  maritime 
lien;  The  John  G.  Stevens,  170  U.  S.  117,  42  L.  Ed.  971,  18  Sup.  Ct 
646,  holding  lien  for  damages  from  collision  takes  precedence  over  prior 
lien  for  supplies;  The  J.  W.  Tucker,  20  Fed.  131,  holding  concurrent 
liens  are  to  be  paid  pro  rata;  dissenting  opinion  in  The  Great  Western, 
118  U.  S.  634,  SO  li.  Ed.  161,  6  Sup.  Ct.  1168,  as  to  nature  of  proceeding 
in  rem. 

[^  In  absence  of  congressional  regulation  of  subject,  rights  of  material- 

men furnishing  necessaries  to  ship  in  home  port  may  be  regulated  by  States, 
liens  given  them  by  State  law  being  enforceable  in  District  Court. 

Approved  in'' The  Sue,  137  Fed.  135,  following  rule;  Perry  v.  Haines 
(The  Robert  W.  Parsons),  191  U.  S.  24,  48  L.  Ed.  76.  24  Sup.  Ct.  8,  up- 
holding exclusive  admiralty  jurisdiction  over  suit  to  enforce  lien  in  rem 
for  repairs  made  in  port  of  home  State  to  canal-boat  operating  on  Erie 
Canal  and  Hudson  River;  The  Roanoke,  189  U.  S.  194,  47  h.  Ed.  778, 
23  Sup.  Ct.  492,  holding  void  2  Bal.  Codes  (Wash.),  §§  6953,  5964, 
creating  preferred  lien  on  foreign  vessels  for  work  and  materials  fur- 
nished on  order  of  contractor,  which  lien  may  be  enforced  at  any  time 
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¥rithin  three  years,  though  contractor  has  been  paid  in  full  by  owner>; 
Workman  v.  Mayor  etc.  o£  New  York,  179  U.  S.  662,  45  L.  Ed.  321,  21 
Sup.  Ct.  216,  holding  city  liable  in  personam  by  maritime  law  for  negli- 
gence of  its  servants  in  charge  of  flreboat  in  colliding  with  and  injuring 
another  vessel ;  Mack  S.  S.  Co.  v.  Thompson,  176  Fed.  502,  100  C.  C.  A. 
67,  sustaining  lien  'for  towage  in  Federal  court  under  State  statute; 
.  Berwind-White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co.,  166  Fed.  795, 
not  necessary  that  labor  or  material  should  be  furnished  on  credit  of 
vessel  where  terms  of  statute  do  not  require  it ;  The  Rockaway,  156  Fed. 
693,  696,  sustaining  lien  for  repairs,  it  appearing  that  they  were  ordered 
by  authorized  agent  of  owner;  The  William  P.  Donnelly,  156  Fed.  303, 
denying  lien  because  evidence  did  not  establish  supplies  furnished  on 
credit  of  vessel ;  The  Vigilant,  161  Fed.  748,  752,  81  C.  C.  A.  371,  lien 
is  enforceable  in  admiralty  courts  in  any  district  which  obtains  posses- 
sion of  vessel;  The  Energia,  124  Fed.  846,  upholding  Ball.  Codes 
(Wash.),  §§  5953,  6954,  giving  lien  on  vessels  for  nonperformance  of 
charter-party;  The  Underwriter,  119  Fed.  737,  holding  under  charter, 
whereby  charterer  was  to  pay  for  all  coal,  no  lien  exists  for  coal  fur- 
nished on  order  of  master  in  foreign  port  across  river  from  home  port, 
where  libelant  knew  vessel  was  under  charter;  The  Robert  Dollar,  115 
Fed.  221,  223,  holding  1  Hill's  Code  (Wash.),  §  1678,  making  master  or 
person  having  charge  of  construction,  repair  or  equipment  of  vessel 
agent  of  owner  for  purpose  of  contracting  debts  on  credit  of  vessel, 
applies  to  foreign  vessels;  The  John  S.  Parsons,  110  Fed.  995,  holding 
lien  does  not  attach  to  vessel  for  repairs  and  supplies  furnished  in 
State  of  home  port,  which  is  enforceable  in  admiralty,  unless  State 
statute  gives  such  lien ;  The  South  Portland,  100  Fed.  496,  40  C.  C.  A. 
614,  holding  under  2  Bal.  Codes  (Wash.),  §  5953,  one  furnishing  neces- 
sary equipment  to  ship  at  request  of  agent  of  owner  is  entitled  to  lien 
enforceable  in  admiralty  where  it  was  expressly  agreed  that  credit  was 
given  to  vessel;  The  Iris,  100  Fed.  112,  113,  40  &  C.  A.  301,  holding 
where  State  statute  gives  lien  for  repairs  on  domestic  vessels  made  in 
ports  of  State,  admiralty  has  jurisdiction  of  suit  to  enforce  such  lien, 
though  no  lien  would  be  given  by  general  maritime  lien;  Fredericks  v. 
Jas.  Rees  &  Sons  Co.,  135  Fed.  731,  68  C.  C.  A.  368,  lien  for  supplies 
furnished  vessel  given  by  Pa.  Act  1858,  P.'L.  363,  is  enforceable  exclu- 
sively in  admiralty;  The  J.  E.  Rumbell,  148  U.  S.  13,  37  L.  Ed.  348,  13 
Sup.  Ct.  500,  holding  State  lien  for  supplies  furnished  in  home  port  en- 
forceable in  Federal  admiralty  courts;  The  Virginia  Rulon,  13  Blatchf. 
520,  Fed.  Cas.  16,974,  enforcing  lien  for  wharfage  given  by  State  law; 
The  John  Farron,  14  Blatchf.  25,  Fed.  Cas.  7341,  holding  State  lien  en- 
forceable  in  admiralty,  although  same  law  gives  State  courts  unconstitu- 
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tional  power  to  proceed  in  rem;  The  William  T.  Graves,  14  Blatchf.  192, 
8  Ben.  572,  Fed.  Cas.  17,758,  holding  State  statute  creating  preferred 
lien  for  home  repairs  takes  precedence  over  title  acquired  under  fore- 
closure  of  prior  mortgage  ;^The  J.  H.  Starin,  15  Blatchf.  504,  45  Conn. 
599,  Fed.  Cas.  7320,  enforcing  State  wharfage  lien;  The  Unadilla,  8 
Ben.  479,  Fed.  Cas.  14,332,  holding  State  lien  for  home  supplies  pre- 
vails over  title  of  purchaser  without  notice;  The  General  Bumside,  2 
Fiipp.  145,  3  Fed.  229,  holding  State  lien  of  materialmen  furnishing 
supplies  in  home  port  of  equal  rank  with  that  of  foreignti  materialmen; 
The  Illinois,  2  Flipp.  404,  408,.  409,  Fed.  Cas.  7005,  enforcing  State  lien 
for  necessaries  furnished  in  home  port,  but  holding  same  not  maritime 
lien;  The  Raleigh,  2  Hughes,  48,  49,  Fed.  Cas.  11,539,  enforcing  State 
lien  for  home  supplies;  Schultz  ^.  Bdsman,  5  Hughes,  101,  Fed.  Cas. 
12,488  upholding  admiralty  jurisdiction  to  enforce  libel  in  personam 
irrespective  of  existence  of  lien  for  supplies;  The  George  T.  Kemp,  2 
Low.  479,  480,  Fed.  Cas.  5341,  holding  admiralty  will  enforce  lien  given, 
notvrithstanding  presence  of  owner,  by  State  law;  The  Revenue  Cutter, 
No.  2,  4  Sawy.  153,  Fed.  Cas.  11,714,  enforcing  lien  for  supplies  fur- 
nished cutter  before  she  passed  to  government;  The  Hiawatha,  5  Sawy. 
162,  Fed.  Cas.  6453,  holding  State  lien  of  domestic  materialman  prevails 
'over  that  of  prior  mortgagee;  Holmes  v.  Oregon  etc.  Ry.  Co.,  6  Sawy. 
272,  5  Fed.  83,  holding  statutory  right  to  recover  damages  for  death 
enforceable  in  admiralty;  The  Canada,  7  Sawy.  185,  7  Fed.  733,  holding 
State  lien  of  domestic  materialman  prevails  over  prior  mortgage,  whether 
statute  so  provides  or  not;  The  City  of  Salem,  7  Sawy.  479,  10  Fed.  845, 
enforcing  State  lien  of  laborers;  The  Oregon,  14  Sawy.  464,  45  Fed.  77, 
holding,  under  Oregon  law,  administrator  has  lien  on  vessel  for  dam- 
age from  death  of  intestate  caused  by  marine  tort;  The  Bradish  John- 
son, 3  Fed.  Cas.  1134,  and  The  Theodore  Perry,  23  Fed.  Cas.  911,  both 
holding  State  lien  for  home  supplies  outranks  mortgage;  Reyley  v.  The 
Carrie  Brooks,  20  Fed.  Cas.  581,  but  holding  mortgage  took  precedence 
over  subsequent  State  liens  under  State  law;  The  St.  Joseph,  21  Fed.  ^ 
Cas.  178,  holding  District  Court  proi)er  forum  for  enforcement  of  lien 
created  by  State;  In  re  Long  Island  etc.  Transp.  Co.,  5  Fed.  609,  613, 
holding  admiralty  bound  to  recognize  property  rights  established  by 
States;  The  General  Tompkins,  9  Fed.  621,  recognizing  lien  given  by 
Missouri  statute;  The  Two  Marys,  16  Fed.  700,  holding  shipwright  may 
acquire  lien  under  State  statute;  The.  J.  F.  Warner,  22  Fed.  345,  holding 
State  lien  for  breach  of  executory  contract  enforceable  in  personam  iu 
admiralty;  The  Venture,  26  Fed.  287,  holding  State  lien  against  domes- 
tic vessel  precedes  mortgage  recorded  under  act  of  Congress ;  The  Sylvan 
Stream,  35  Fed.  315,  enforcing  State  lien  for  home  supplies;  The 
Wyoming,  35  Fed.  549,  550,  holding  State  lien  for  labor  of  equal  dignity 
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with  like  foreign  liens;  Clyde  v.  Stream  Transp.  Co.,  36  Fed.  502,  1 
L.  B.  A.  794,  holding  State  supply  lien  entitled  to  precede  prior  mort- 
gage; The  Madrid,  40  Fed.  680,  681,  holding  State  supply  lien  ranks 
oqnally  with  lien  for  foreign  supplies;  Wishart  v.  The  Jos.  Nixon,  43 
Fed.  926,  holding  towboat-keeper's  services  maritime,  and  State  lieu 
therefor  enforceable  in  admiralty ;  The  Manhattan,  46  Fed.  798,  799,  en- 
forcing State  lien  for  materials  furnished  in  constructing  vessel;  The 
Louis  Olsen,  52  Fed.  653,  enforcing  master's  lien  for  wages  provided  by 
California  code;  The  Samuel  Marshall,  54  Fed.  400,  4  C.  C.  A.  385 
(affirming  49  Fed.  756,  758,  759),  and  The  City  of  Norwalk,  55  Fed.  106, 
holding  action  in  personam  for  damages  for  personal  injuries,  per- 
mitted by  local  law,  within  admiralty  jurisdiction;  Bigelow  v.  Nicker- 
son,  70  Fed.  119,  30  L.  B.  A.  340,  17- C.  C.  A.  1,  enforcing  Wisconsin, 
statute  as  to  actions  for  death  by  negligence;  The  Willamette,  70  Fed. 
880,  31  L.  R.  A.  720,  18  C.  C.  A.  366,  holding  representatives  of  passen- 
gers killed  in  collision  may  sue  in  admiralty  where  State  permits  such 
actions;  The  Iris,  88  Fed.  906,  908,  holding  principles  of  maritime  law 
applicable  to  liens  on  foreign  vessels  should  be  applied  to  statutory 
liens;  The  Del  Norte,  90  Fed.  509,  holding  local  lien  laws  not  amend- 
ments of  general  maritime  code,  but  to  be  upheld  as  aids  to  commerce; 
The  Sappho,  94  Fed.  551,  36  C.  C.  A.  396  (reversing  89  Fed.  373),  en- 
forcing State  lien  for  repairs  in  home  port;  State  v.  Cox,  63  N.  J.  L. 
512,  44  Atl.  206,  contract  for  repairs  in  home  port  not  cognizable  in 
State  tribunal ;  Warren  v.  Kelley,  80  Me.  524,  525,  530,  15  Atl.  50,  53, 
upholding  power  of  State  to  create  lien  based  on  maritime  contract; 
Steamer  Petrel  v.  Dumont,  28  Ohio  St.  610,  611,  618,  22  Ahl  Rep.  399, 
400,  406,  holding  State  lien  for  repairs  to  domestic  vessel  unenforceable 
in  rem  in  State  courts  only;  The  Willapa,  25  Or.  73,  76,  34  Pac.  689, 
691,  and  Weston  v.  Morse,  40  Wis.  459,  both  holding  State  may  create 
lien  for  domestic  supplies,  but  remedy  must  be  sought  in  Federal  courts ; 
dissenting  opinion  in  Wabash  etc.  R.  R.  Co.  v.  Illinois,  118  U.  S.  585, 
30  L.  Ed.  264,  7  Sup.  Ct.  18,  majority  holding  State  law  prohibiting  rate 
discrimination  void;  Waterbury  v.  Newton,  50  N.  J.  L.  539,  14  Atl.  607, 
upholding  statute  punishing  sale  of  oleomargarine;  Brown  v.  Houston, 
114  U.  S.  631,  29  L.  Ed.  260,  5  Sup.  Ct.  1096,  as  to  power  of  States  to 
regulate  commerce  in  absence  of  congressional  action;  The  Eliza  Ladd, 
3  Sawy.  521,  Fed.  Cas.  4364,  as  to  what  constitutes  maritime  contract; 
The  De  Smet)  10  Fed.  483,  as  to  priority  of  liens  over  mortgages ;  Lpuis- 
ville  etc.  R.  R.  Co.  v.  Railroad  Commission,  19  Fed.  712,  as  to  State 
regulation  of  commerce;  Gould  v.  Jacobson,  58  Mich.  291,  25  N.  W.  196, 
holding  mortgagee  of  vessel  sold  by  admiralty  court,  without  obtaininp: 
jurisdiction,  may  bring  replevin  against  purchaser;  The  Athinai,  230 
Fed.  1019,  arguendo. 
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Distingoislied  in  The  Schooner  Columbus,  5  Sawy.  488,  489,  Fed.  Cas. 
3944,  holding  no  lien  existed  by  State  law;  The  John  T.  Moore,  3  Woods^ 
64,  Fed.  Cas.  7430,  and  The  Caral,  4  Woods,  29,  50  Fed.  223,  lien  not 
having  been  recorded  as  provided  in  State  law  creating  same ;  The  Rapid 
Transit,  11  Fed.  327,  328,  no  lien  existing  under  State  law;  The  Kate 
Hinchman,  6  Biss.  369,  Fed.  Cas.  7620  (affirmed  in  Circuit  Court,  7  Biss. 
239,  Fed.  Cas.  7621),  holding  State  lien  for  home  supplies  inferior  to 
maritime  mortgage ;  Underwriters  *  Wreckage  Co.  v.  The  Katie,  3  Woods, 
186,  Fed.  Cas.  14,342,  postponing  State  lien  to  subsequent- mortgage; 
•Baldwin  v.  The  Bradish  Johnson,  3  Woods,  585,  586,  Fed.  Cas.  798, 
holding  State  cannot  create  lien  which  shall  have  priority  over  one 
already  existing  by  act  of  Congress;  McCaskey  v.  The  Coal  Bluff  No.  2, 
15  Fed.  Cas.  1260,  1261,  holding  admiralty  jurisdiction  does  not  extend 
to  claim  of  builder's  lien,  work  being  done  ashore;  The  Brig  E.  A.  Bar- 
nard, 2  Fed.  721,  holding  maritime  liens  for  foreign  supplies  outrank 
statutory  lien  for  home  supplies;  The  Sylvan  Glenn,  9  Fed.  336,  holding 
State  statute  cannot  create  maritime  lien  for  damages  for  death  front 
marine  tort ;  The  Kingston,  23  Fed.  203,  dismissing  libel  created  by  State 
law  for  nonmaritime  contract;  Welsh  v.  The  North  Cambria,  39  Fed. 
616,  holding  lien  cannot  be  created  for  damages  from  personal  injuries 
received  by  one  loading  vessel ;  The  Lyndhurst,  48  Fed.  841,  842,  holding 
State  lien  not  applicable  to  foreign  vessels  on  which  maritime  lien 
existed  for  same  supplies;  Lighters  Nos.  27  and  28,  57  Fed.  666,  6  C.  C. 
A.  493,  dismissing  libel,  under  State  lien,  where  supplies  were  not  fur- 
nished on  credit  of  vessel ;  The  Unadilla,  73  Fed.  351,  holding  holder  of 
State  lien,  unenforceable  by  admiralty  process,  can  share  proceeds  of 
sale  only  after  satisfaction  of  maritime  liens. 

Qualified  in  The  Howard,  29  Fed.  604,  and  The  Electron,  74  Fed.  693, 
694,  695,  21  C.  C.  A.  12,  both  holding  State  cannot  confer  lien  in  home 
port,  unless  supplies  are  furnished  on  vessel's  credit;  The  Westover,  76 
Fed.  383,  holding  State  liens  merely  operate  to  render  rebuttable  pre- 
sumption that  credit  was  given  owner  personally. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Bep.  555. 

States  cannot  exclude  contracts  for  /nmlAliing  necessaries  to  vessel  in 
liome  port  ftom  domain  of  admiralty  Jurisdiction,  or  confer  Jurisdiction  on 
State  courts  to  proceed  in  rem  for  enforcement  of  liens  created  by  State 
laws,  such  being  enforceable  by  common-law  remedies  only. 

Approved  in  Watts  v.  Camors,  115  U.  S.  362,  29  L.  Ed.  409,  6  Sup.  Ct. 
95,  holding  charter  clause  as  to  stipulated  damages  to  be  interpreted 
according  to  general  maritime  law,  not  State  rule;  The  Glide,  167  U.  S. 
619,  620,  622,  42  L.  Ed.  SOO,  SOI,  S02,  17  Sup.  Ct.  934,  935  (reversing 
157  Mass.  526,  528,  S4  Am.  St.  Bep.  306,  308,  33  N.  E.  163, 164),  holding 
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enforcement  in  rem  of  State  lien  exclusively  within  admiralty  jnrisdie- 
tion;  The  Minnie  R.  Childs,  10  Ben.  556,  Fed.  Cas.  9640,  holding  State 
statute  providing  remedy  in  rem  in  State  court  unconstitutional;  The 
Illinois,  2  Flipp.  416,  Fed.  Cas.  7005,  holding  admiralty  courts  will  en- 
force in  their  own  way* whatever  rights  State  statutes  create;  Endner  v. 
Greco,  3  Fed.  412,  holding  suit  in  personam  for  supplies  furnished  do- 
mestic vessel  within  admiralty  jurisdiction;  Gindele  v.  Corrigan,  129 
111.  588,  16  Am.  St.  Bep.  295,  22  N.  E.  517,  but  holding  attachment  of 
vessel  in  common-law  action  does  not  render  proceeding  in  rem;  Hay- 
ford  V.  Cunningham,  72  Me.  133,  holding  State  courts  have  no  juris- 
diction over  proceeding  in  rem  to  enforce  supply  lien ;  Warren  v.  Kell^, 
80  Me.  529,  15  Atl.  53,  holding  State,  by  creating  lien,  cannot  confer 
jurisdiction  on  its  courts  to  enforce  same ;  McDonald  v.  The  Nimbus,  137 
Mass.  363,  denying  pcrwer  of  State  court  to  enforce  State  lien  for  re- 
pairs ;  The  Willapa,  25  Or.  75,  34  Pac.  690,  denying  power  of  State  court 
to  enforce  State  lien  by  proceeding  in  rem;  State  v.  Cox,  63  N.  J.  L. 
512,  44  Atl.  206,  contract  for  repairs  in  home  port  not  cognizable  in 
State  tribunal;  dissenting  opinion  in  Atlantic  Works  v.  Tug  Glide,  157 
Mass.  530,  533,  S4  Am.  St.  Bep.  S09,  310,  33  N.  E.  165,  166,  denying 
power  of  State  court  to  enforce  State  lien  in  rem,  majority  contra. 

Qualified  in  Shearer  y.  City  Bank,  115  Ala.  362,  22  South.  153,  holding 
State  courts  may  enforce  State  liens  on  contract  for  which  ^neral 
maritime  law  confers  no  lien;  Crescent  City  etc.  Co.  v.  Simpson,  77  Cal. 
289,  19  Pac.  427,  holding  State  jurisdiction  concurrent  where  common- 
law  remedy  is  sought;  Burke  Mfg.  Co.  v.  The  Saltzman,  42  Mo.  App. 
91,  92,  holding  State  lien  for  home  supplies  enforceable  in  State  court. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  215,  222» 
233. 

Jurisdiction  of  District  Oourt  orer  admiralty  questionB  is  ezclosiTe. 
Approved  in  Hudson  v.  New  York  &  A.  Transp.  Co.,  175  Fed.  521, 
denying  jurisdiction  of  Circuit  Court  to  enforce  liens  for  supplies; 
Moran  v.  Sturges,  154  U.  S.  276,  38  L.  Ed.  988, 14  Sup.  Ct.  1025,  holding 
State  court  lacks  jurisdiction  in  personam  over  libelant  proceeding  in 
District  Court ;  The  John  Cuttrell,  9  Fed.  778,  holding  sale  of  ship,  un- 
der State  law,  cannot  destroy  maritime  lien  thereon;  United  States  v. 
Burlington  etc.  R.  R.  Co.,  21  Fed.  337,  342,  holding  State  laws,  creating 
jurisdiction  in  rem,  to  enforce  maritime  liens,  void;  The  Lyndhurst,  48 
Fed.  841,  holding  State  statute  incompetent  to  impart  superior  attri- 
butes to  State  liens  over  maritime  liens ;  The  Cerro  Qordo,  62  Conn.  579, 
684,  54  Fed.  392,  395,  holding  seamen's  lien  enforceable  despite  their 
prior  recovery  of  judgment  in  State  court;  The  Willamette  Valley,  62 
Fed.  296,  holding  maritime  liens  enforceable  in  admiralty  against  ship 
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in  possession  of  receiver  appointed  by  State  court;  Haller  v.  Fox,  51 
Fed.  299,  holding  action  on  bond,  on  contract  to  hire  and  manage  steam- 
boat, within  admiralty  jurisdiction. 

Distinguished  in  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New 
York,  179  U.  S.  686,  45  L.  Ed.  880,  21  Sup.  Ct.  225,  majority  holding 
city  liable  in  personam  by  maritime  law  for  negligence  of  servants  in 
charge  of  fireboat  in  colliding  with  and  injuring  another  vessel. 

Under  power  of  admiralty  court  to  distribute  surplus  proceeds,  on  sale 
of  libeled  ship,  to  all  showing  vested  interest  therein,  same  may  be  paid  to 
holder  of  mortgage,  to  secure  debt»  not  founded  on  maritime  contract^ 
although  such  a  creditor  may  not  file  a  libel  therefor. 

Approved  in  The  Vigilant,  175  Fed.  229,  stipulation  for  release  of 
libeled  vessel  kills  maritime  lien  and  lets  in  mortgage  lien;  The  Clifton, 
143  Fed.  463,  74  C.  C.  A.  594,  denying  admiralty  jurisdiction  over  suit 
to  recover  possession  of  vessel  by  mortgagee  under  mortgage  to  secure 
money  borrowed  to  pay  purchase  price  of  vessel;  Michigan  S.  S.  Co.  v. 
Thornton,  136  Fed.  137,  69  C.  C.  A.  132,  where  charter  providing  for 
payment  of  freight  in  cash  on  delivery  of  each  cargo  gave  lien  on  all 
cargo  and  subfreights  for  freight,  though  cargoes  delivered,  and  con- 
signee paid  shipper,  money  paid  shipper  was  impressed  with  trust  for 
ship  owner;  The  Sleepy  Hollow,  114  Fed.  368,  holding  admiralty  lien 
for  towage  is  inferior  to  statutory  lien  for  repairs,  where  towage  was 
performed  more  than  six  months  before,  without  effort  to  collect  there- 
for till  after  repairs;  The  Illinois,  2  Flipp.  432,  Fed.  Cas.  7005,  holding 
sole  right  of  mortgagee  in  admiralty  is  to  claim  surplus  proceeds  of  sale; 
Petrie  v.  Tug  Coal  Bluff  No.  2,  3  Fed.  534,  holding  claimant  may  peti- 
tion for  satisfaction  of  claim  from  fund  in  admiralty  register,  although 
not  entitled  to  sue  in  admiralty;  The  Guiding  Star,  9  Fed.  524,  holding 
mortgage  on  ship  can  only  be  treated  as  &  legal  lien ;  The  Guiding  Star, 
18  Fed.  267,  holding  maritime  outrank  nonmaritime  liens;  The  E.  V. 
Munday,  22  Fed.  174,  holding  surplus  after  sale  under  libel  may  be 
distributed  to  mortgagees;  The  Wyoming,  37  Fed,  543,  holding  surplus 
cannot  be  awarded  to  general  creditor  as  against  mortgagees;  The  Tem- 
plar, 59  Fed.  208,  holding  court  has  power  to  pay  claims  for  repairs  out 
of  surplus;  The  Advance,  63  Fed,  706,  holding  mortgagee,  on  default  in 
mortgage,  before  appointment  of  receiver,  has  vested  interest,  within 
rule;  The  Katie  O'Neil,  65  Fed.  113,  holding  admiralty  court,  having 
surplus  funds  from  sale  of  vessel,  may  entertain  mortgage  claims,  pass- 
ing on  validity  thereof;  The  Elmbank,  72  Fed.  611,  holding  equitable 
assignment  of  portion  of  fund,  enforceable  in  admiralty;  Steam 
Dredger,  No.  1,  87  Fed.  763,  holding  foreman  on  dredge  entitled  to  lien 
for  wages,  which  must  be  satisfied  in  distributibn  of  surplus;  The  Dora, 
34  Fed.  347,  arguendo. 
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Distingaished  in  The  liberty,  119  Fed.  540,  holding  snrplus  fnnds 
after  satisfaction  of  maritime  liens  should  be  turned  over  to  receiver 
w}iere  owner  is  insolvent  corporation  whose  property  is  being  adminis- 
tered in  State  court ;  The  J.  E.  RumbeU,  148  U.  S.  15, 17,  37  L.  Ed.  848, 
349,  13  Sup.  Ct.  501,  502,  holding  valid  State  lien  for  materials  fur- 
nished in  home  port  takes  precedence  over  prior  mortgage;  The  Alice 
Getty,  2  Flipp.  19,  21  Fed.  Cas.  193,  holding  mortage  lien  postponed 
to  maritime  liens ;  Miller  v.  The  Peerless,  45  Fed.  493,  refusing  to  adju- 
dicate mortgagor's  claim  for  damages  against  mortgagee;  The  Balize, 
52  Fed.  415,  refusing  to  distribute  surplus  to  creditors  having  no  vested 
interest  therein ;  The  Willamette  Valley,  76  Fed.  841,  843,  847,  854,  and 
In  re  Forsyth,  78  Fed.  304,  both  holding  creditor,  under  judgment  of 
State  court,  has  no  lien  on  surplus  proceeds.  _ 

]Siaterialmen  bave  lien  on  aliip  for  tapplies  famished  her  in  her  home 
port. 

Approved  in  The  Underwriter,  119  Fed.  734,  742,  749,  holding  under 
charter  wherehy  charterer  was  to  pay  for  all  coal,  no  lien  exists  for 
coal  furnished  on  order  of  master  in  foreign  port  across  river  from  home 
port,  where  libelant  knew  vessel  was  under  charter;  The  Albany,  4  Dill. 
447,  Fed.  Cas.  131,  and  The  Red  Wing,  5  McCrary,  123, 124, 14  Fed.  870, 
871,  872,  criticising  ruling  of  majority. 

Term  "foreign  port"  includes  all  maritime  ports  other  than  those  of 
State  t» 'Which  vessel  belongs. 

Approved  in  The  Albany,  4  Dill.  444,  Fed.  Cas.  131,  holding  whether 
vessel  is  foreign  or  domestic  depends  on  owner's  residence;  The  Cum- 
berland, 30  Fed.  451,  holding  every  port  in  vessel's  State  a  h<Mne  port, 
all  others  foreign;  Endner  v.  Greco,  3  Fed.  413,  holding  contract  for 
repair  of  scow  is  maritime. 

'      What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  4  N.  0.  0.  A.  72. 

Conflict  between  admiralty  law  and  workmen's  compensation  acts. 
Note,  10  N.  0.  0.  A.  61192. 

Federal  Employers'  Liability  Act.    Note,  47  L.  R.  A.  (N.  S.)  43. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  R.  A.  1916A,  1157. 

Miscellaneous.  Cited  in  The  Albany,  4  Dill.  440,  Fed.  Cas.  131,  and 
Britton  v.  The  Venture,  21  Fed.  928. 

21  Wam  60»-616,  22  L.  Ed.  687,  FIRST  NATIONAL  BANK  OF  SELMA  ▼. 

coi;bt. 

Property  of  national  bank,  organised  under  act  of  1864,  cannot  be  at- 
tached by  individual  creditor  after  inwdvency  bo  as  to  defeat  claim  of  rab- 
sequently  appointed  receiver. 
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Approved  in  Equitable  Trust  Co.  y.  Great  Shoshone  etc.  Water  Power 
Co.,  228  Fed.  521,  permitting  intervention  of  general  creditors  to  attack 
validity  of  mortgage  after  receiver  appointed;  Davis  v.  Elmira  Sav. 
Bank,  161  U.  S.  285,  40  L.  Ed.  701,  16  Sup.  Ct.  504,  holding,  under  stat- 
utes, that  a  preference  of  debt  of  an  insolvent  national  bank  for  a 
deposit  by  a  savings  bank  is  invalid;  Roberts  v.  Hill,  23  Blatchf.  314, 
319,  24  Fed.  572,  576,  holding  that  transfer  was  fraudulent;  Chemical 
Nat.  Bank  v.  Armstrong,  59  Fed.  375,  28  L.  B.  A.  234,  8  C.  C.  A.  155, 
holding  creditors  of  insolvent  national  bank  cannot  be  required  to  allow 
credit  for  collections  made  after  insolvency,  on  collateral  securities; 
Denton  v.  Baker,'  79  Fed.  192,  24  C.  C.  A.  476,  holding  equity  cannot 
compel  the  allowance  of  claim  by  receiver;  Harvey  v.  Allen,  16  Blatchf. 
37,  38,  Fed.  Cas.  6177,  and  Woodward  v.  Ellsworth,  4  Colo.  583,  follow- 
ing rule;  National  etc.  Bank  y.  Mechanics'  Nat.  Bank,  89  N.  Y.  441, 
holding  that  receiver  may  move  to  vacate  attachment  without  being  a 
party;  National  etc.  Bank  v.  Mechanics'  Nat.  Bank,  89  N.  Y.  469,  hold- 
ing attachment  cannot  issue  out  of  State  court  against  a  national  bank 
about  to  become  insolvent. 

Distinguished  in  Price  v.  Coleman,  22  Fed.  696,  697,  where  there  was 

nothing  to  indicate  insolvency  at  time  of  attachment ;  Yardley  v.  Clothier, 

49  Fed.  341,  holding  depositor  in  insolvent  bank,  indorsing  note  dis- 

,  counted  by  bank,  can  set  off  his  deposit  against  the  note  maturing  after 

the  insolvency. 

Purpose  of  act  of  1864,  creating  national  banks,  was  to  secure  the  goy- 
emment  notes  by  giving  a  first  lien,  and  to  secure  assets  for  a  ratable  dis- 
tribution among  creditors.  Beceiver  has  control  of  the  assets  for  tbis 
purpose. 

Approved  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Idaho  Ry.  Power 
Co.,  228  Fed.  978,  under  Idaho  statute,  trustee  of  mortgage  of  insolvent 
corporation's  property  is  entitled  to  share  in  unmortgaged  assets  of 
company  on  basis  of  amount  of  deficiency  judgment  only ;  Detroit  Trust 
Co.  V.  Goodrich,  175  Mich.  177,  Ann.  Oas.  1916A,  821,  141  N.  W.  886, 
holding  right  of  action  in  receiver  to  recover  dividends  wrongfully  paid 
barred  by  limitations;  Pacific  Nat.  Bank  v.  Mixter,  124  U.  S.  725,  31 
L.  Ed.  570,  8  Sup.  Ct.  720,  holding  no  attachment  can  issue  against  a 
national  bank  before  final  judgment;  Merrill  v.  National  Bank  of  Jack- 
sonville, 173  U.  S.  143,  43  L.  Ed.  645,  19  Sup.  Ct.  365,  holding  secured 
creditor  of  an  insolvent  national  bank  may  receive  dividends  upon  his 
claim;  Bailey  v.  Mosher,  63  Fed.  491,  11  C.  C.  A.  304,  holding  creditor 
of  insolvent  national  bank  cannot  enforce  against  officers  the  personal 
liability  imposed  by  statute ;  Hayden  v.  Thompson,  71  Fed.  65, 17  C.  C.  A. 
592,  holding  receiver  can  sue  for  dividends  unlawfully  paid;  Stuart  v. 
Hayden,  72  Fed.  405,  18  C.  C.  A.  618,  holding  receiver  proper  party 
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to  enforce  liability  of  a  fraudulent  transferrer  of  stoek;  Merrill  v.  First 
Nat.  Bank,  75  Fed.  152,  21  C.  C.  A.  282,  in  suit  against  receiver,  decree 
should  direct  that  claim  of  creditor  be  certified  to  controller  of  currency ', 
Denton  v.  Baker,  93  Fed.  49,  36  C.  C.  A.  187,  holding  receiver,  though 
not  a  party,  may  contest  validity  of  judgment  in  State  court;  Balch 
V.  Wilson,  25  Minn.  303,  83  Am.  Rep.  469,  holding  no  lien  can  be  created 
or  preference  obtained  after  appointment  of  receiver;  Stephens  v. 
Schuchmann,  32  Mo.  App.  338,  holding  indorser  cannot  set  off  deposits 
in  action  by  receiver. 

Transfers  by  insolvent  bank,  after  commlBsion  of  an  'Bct  of  insolvency, 
or  in  contemplation  thereof,  to  prefer  a  creditor,  are  void. 

Approved  in  Empire  State  Surety  Co.  v.  Carroll  County,  194  Fed. 
604,  114  C.  C.  A.  435,  proof  held  not  sufficient  to  give  preferential  pay- 
ment to  cestui  que  trust;  Hayden  v.  Chemical  Nat.  Bank,  9  Biss.  61^« 
Fed.  Cas.  14,853,  and  Hayden  v.  Chemical  Nat.  Bank,  84  Fed.  876,  24 
C.  C.  A.  548,  holding  valid,  payment  to  depositor  as  a  going  concern^ 
Armstrong  v.  Chemical  Nat.  Bank,' 41  Fed.  239,  6  L.  R.  A.  230,  uphold- 
ing transfer  to  secure  a  debt;  Bell  v.  Hanover  Nat.  Bank,  57  Fed.  821, 
holding  valid,  retention  of  a  balance  standing  to  the  credit  of  insolvent 
bank  with  a  correspondent;  Stapylton  v.  Stockton,  91  Fed.  330,  331, 
33  C.  C.  A.  542,  holding  valid  transfer  by  way  of  security  for  a  present 
advance. 

Life  of  corporation  may  be  prolonged  by  statute  for  purpose  of  conduct- 
ing suits  to  judgment. 

Approved  in  Crossman  v.  Vivienda  Water  Co.,  150  Cal.  582,  89  Pac. 
337,  stockholders  may  assert  invalidity  of  judgment  against  dissolved 
corporation;  Edison  Electric  Light  Co.  v.  Westinghouse,  34  Fed.  233, 
holding,  under  statute,  that  the  suit  did  not  abate  upon  consolidation; 
Edison  Electric  light  Co.  v.  New  Haven  Electric  Co.,  35  Fed.  236,  hold- 
ing assignment  by  officers  of  old  corporation  conveyed  title  to  the  con- 
solidated company;  Life  Association  of  America  v.  Groode,  2  Posey, 
416,  as  to  what  petition  in  suit  against  dissolved  corporation  should  show. 

Suit  against  a  national  bank  to  enforce  collection  of  demand  is  abated 
by  a  decree  dissolving  the  corporation,  and  forfeiting  its  f rancUses. 

Approved  in  United  States  v.  Spokane  Mill  Co.,  206  Fed.  1000,  action 
against  corporation  will  not  be  reinstated  after  dissolution;  Speckert  v. 
German  Nat.  Bank,  98  Fed.  153,  38  C.  C.  A.  682,  holding  national  bank 
receiver,  though  proper,  is  not  necessary  party  to  action  against  bank, 
pending  in  State  court  at  time  of  appointment,  so  that  admission  as 
party  does  not  give  him  right  of  removal ;  Fitts  v.  National  life  Assn., 
130  Ala.  415,  30  South.  375,  holding  foreign  corporation  dissolved  in 
State  of  its  creation  cannot,  under  Code,  §  1298,  continuing  existence  of 
dissolved  corporations  for  purposes  of  suit,  be  sued  in  this  State;  Cross- 
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man  v.  Vivienda  Water  Co.,  160  Cal.  580,  89  Pac.  337,  judgment  against 
a  dissolved  corporation  is  void;  Holmes  v.  Jewett,  55  Colo.  195,  134  Pao. 
668,  no  action  can  be  maintained  by  foreign  corporation  after  its  charter 
has  expired;  Moi^an  v.  New  York  Nat.  Bldg.  etc.  Assn.,  73  Conn.  153, 
46  Atl.  878,  holding  dissolution  of  corporation  vacates  attachments  of 
corporate  property;  State  Attorney  Genend  v.  Fidelity  Loan  etc.  Co., 
113  Iowa,  441,  85  N.  W.  639,  holding  where  court  decrees  dissolution 
of  corporation  and  appointment  of  receiver,  corporation  cannot  appeal 
from  appointment  of  receiver  and  acquiesce  in  dissolution ;  Fish  v.  Olin, 
76  Vt.  124,  56  Atl.  533,  receiver  of  national  bank  may  sue  at  law  in 
own  name  in  State  courts;  Hawley  v.  Bonanza  Queen  Min.  Co.,  61  Wash. 
92,  111  Pac.  1073,  dissolution  of  corporation  pending  action  abates  such 
action,  no  receiver  or  trustee  being  substituted  as  party;  Scott  v.  Arm- 
strong, 146  U.  S.  507,  S6  L.  Ed.  1062, 13  Sup.  Ct.  150,  holding  that  decree 
of  dissolution  transfers  assets  of  national  bank  to  the  receiver;  Kelley 
V.  Mississippi  Cent.  R.  R.  Co.,  2  Flipp.  589,  1  Fed.  570,  holding  parties 
served  as  representatives  of  a  corporation  can  plead  its  extinction; 
Grantland  v.  City  of  Memphis,  12  Fed.  290,  holding  scire^  facias  proper 
remedy  on  judgment  against  old  corporation  in  suing  the  new;  Mason 
V.  Pewabic  Min.  Co.,  66  Fed.  394,  13  C.  C.  A.  532,  holding  directors 
had  no  authority  to  bring  suit  involving  controversy  between  stock- 
holders; Nelson  v.  Hubbard,  96  Ala.  245,  17  L.  B.  A.  378, 11  South.  430, 
holding  statute  did  not  authorize  suit  against  a  corporation  dissolved 
at  instance  of  stockholders;  Ordway  v.  National  Bank,  47  Md.  238, 
holding  there  was  no  final  dissolution;  Bichurds  v.  National  Bank,  148 
Mass.  191, 1  L.  B.  A.  783,  19  N.  E.  354,  holding  shares  of  national  bank 
not  transferable  after  ead  of  period  for  which  it  was  organized;  Life 
Assn.  of  America  v.  Qoode,  71  Tez.  95,  8  8.  W.  640,  following  rule; 
Giles  V.  Stanton,  86  Tex.  625,  26  S.  W.  617,  holding  valid  judgment 
rendered  pending  an  appeal  from  judgment  forfeiting  charter;  Combes 
V.  Keyes,  89  Wis.  313,  46  Am.  St.  Rep.  845,  27  L.  B.  A.  374,  62  N.  W. 
94,  in  action  against  dissolved  corporation,  it  was  competent  for  its 
secretary  to  so  inform  the  court;  dissenting  opinion  in  State  v.  Port 
Royal  etc.  Ry.  Co.,  45  S.  C.  455,  23  S.  £.  380,  majority  holding  that 
statute  did  not  abate  suits. 

Distinguished  in  United  States  Gypsum  Co.  v.  Hoxie,  172  Fed.  507, 
corporation  dissolved  by  voluntary  act  of  stockholders  still  has  capacity 
to  sue  and  obtain  judgment ;  Hudson  v.  Limestone  Natural  Gas  Co.,  132 
Fed.  411,  stockholders  of  dissolved  corporation  cannot  be  held  indi- 
vidually liable  for  damages  caused  by  n^ligence  of  corporation  com- 
mitted in  conduct  of  business  before  dissolution. 

Effect  of  dissolution  of  corporation  on  judgment.    Note,  40  Am. 
Dec.  738. 

Abatement  of  action  by  or  against  corporation  by  dissolution  or 
expiration  of  charter.    Note,  32  L.  B.  A.  (N.  8.)  447,  449. 
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21  WaU.  616-636,  22  L.  Ed.  492,  JACKSON  ▼.  LTJDEUNO. 

Wlien  two  or  more  persons  ha^e  a  common  interest  in  a  secority,  equity 
will  not  allow  one  to  appropriate  it  ezclosiTely  to  liimself  or  to  impair  its 
worth  to  the  others. 

Approved  in  Wolcott  v.  National  Electric  Signaling  Co.,  228  Fed. 
813,  sustaining  injunction  to  protect  joint  interest  in  contract;  Weston 
Electrical  Instrument  Co.  v.  Empire  Electrical  Instrument  Co.,  166  Fed. 
879,  officer  of  corporation  is  not  joint  infringer  because  party  to  dis- 
posing of  corporate  assets  after  judgment  against  it  for  infringement; 
Jones  V.  Missouri-Edison  Elec.  Co.,  144  Fed.  771,  76  C.  C.  A.  631,  where 
holders  of  majority  stock,  against  protest  of  minority  of  preferred 
stock,  consolidated  corporation  with  another  owned  by  majority,  upon 
terms  giving  minority  less  percentage  of  preferred  stock,  consolidation 
was  fraud  on  minority;  Booker  v.  Crocker,  132  Fed.  8,  10,  65  C.  C.  A. 
627,  proportionate  share  of  each  holder  of  bonds  secured  by  same  mort- 
gage in  liens  purchased  and  in  expenses  thereof  is  measured  by  par 
value  of  his  bonds ;  Kimber  v.  Gunnell  Gold  Min.  etc.  Co.,  126  Fed.  140, 
61  C.  C.  A.  203,  holding  prospective  levy  upon  mortgaged  property  of 
execution  on  judgment  in  action  at  law  against  mortgagor,  brought  by 
one  of  several  bondholders  secured  by  same  mortgage,  is  no  defense 
to  action  by  mortgagor;  Ervin  v.  Oregon  R.  R.  etc.  Co.,  23  Blatchf.  526, 
27  Fed.  632,  holding  majority  of  stockholders  seeking  to  make  profit 
at  expense  of  minority  are  guilty  of  constructive  fraud;  Lloyd  v.  Chesa- 
peake etc.  R.  R.  Co.,  65  Fed.  357,  directing  receiver  to  pay  interest 
on  first  mortgage  to  prevent  its  foreclosure;  Toler  v.  East  Tennessee 
etc,  Ry.  Co.,  67  Fed.  180,  holding  trustee  not  bound  to  vote  according 
to  the  wishes  of  the  majority  of  bondholders;  Bound  v.  South  Carolina 
Ry.  Co.,  71  Fed.  55,  and  Bound  v.  South  Carolina  R.  R.  Co.  (Rosborough 
V.  Smith),  78  Fed.  55,  23  C.  C.  A.  636,  holding  bondholders  not  repre- 
sented by  the  purchasing  committee  could  not  claim  a  priority  in  the 
distribution  of  cash  paid  by  it;  Haekettstown  Nat.  Bank  v.  D.  G. 
Yuengling  Brewing  Co.,  74  Fed.  112,  22  C.  C.  A.  327,  holding  minority 
not  bound  by  collusive  action  of  majority;  Sidell  v.  Missouri  Pac.  Ry. 
Co.,  78  Fed.  727,  24  C.  C.  A.  216,  holding  that  majority  of  stockholders 
cannot  appropriate  the  common  property  for  their  own  advantage; 
Miner  v.  Belle  Isle  Ice  Co.,  93  Mich.  115,  17  L.  R.  A.  418,  53  N.  W.  224, 
holding  equity  can  wind  up  the  affairs  of  a  corporation  at  suit  of  a 
stockholder  because  of  gross  abuse  by  an  officer;  Lang  v.  Dougherty, 
74  Tex.  232,  12  S.  W.  32,  holding  equity  will  prevent  unjust  preferences 
by  an  insolvent  corporation. 

Equity  will  not  allow  a  creditor  to  destroy  the  value  of  property  by 
dissoTering  from  the  franchise  what  is  essential  to  its  nseful  existence. 

Approved  in  Yellow  River  Imp.  Co.  v.  Wood  Co.,  81  Wis.  562,  17 
L.  B.  A.  95,  51  N.  W.  1006,  holding  value  of  flooding-dam,  valuable  only 
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in  connection  with  franchises  of  improvement  company,  should  not  be 
included  in  assessment  of  land. 

Managers  and  offlcers  of  a  company  are  trustees  fdr  stockholders  and 
creditors. 

Approved  in  Ross  v.  Quinnesec  Iron  Min.  Co.,  227  Fed.  343,  majority 
directors  are  fiduciaries  of  minority  in  making  contracts  for  the  com- 
pany ;  Hyams  v.  Calumet  &  Hecla  Min.  Co.,  221  Fed.  537,  137  C.  C.  A. 
239,  one  controlling  majority  stock  is  trustee  for  minority;  Stebbins  v. 
Michigan  Wheelbarrow  &  Truck  Co.,  212  Fed.  28,  129  C.  C.  A.  471, 
majority  stockholders  cannot  transfer  corporate  property  to  themselves ; 
Cowell  V.  McMillin,  177  Fed.  43,  100  C.  C.  A.  443,  upholding  contract 
of  director  with   corporation  which  was  fair  and   free  from  fraud; 
Brookfield  v.  Novelty  Glass  Mfg.  Co.,  170  Fed.  963,  96  €.  C.  A.  13, 
refusing  leave  to  amend  complaint  to  include  officers  of  company  for 
fraudulently  disposing  of  corporate  property;  Wheeler  v,  Abilene  Nat. 
Bk.  Bldg.  Co.,  159  Fed.  393,  394,  395,  14  Ann.  Gas.  917,  16  L.  R.  A. 
(N.  S.)  892,  89  C.  C.  A.  477,  purchase  of  corporate  property  by  majority 
stockholder  is  voidable  if    for  less  than  others  would  bid;    Jones  v. 
Missouri-Edison  Elec.  Co.,  144  Fed.  779,  75  C.  C.  A.  631,  where  majority 
stockholders,  against  protest  of  minority  of  preferred  stock,  consolidated 
corporation  with  another  owned  by  majority,  on  terms  giving  minority 
less  percentage  of  preferred  stock,  consolidation  was  fraud  on  minority ; 
Hart  V.  Globe  Ins.  Co.,  113  Fed.  342,  determining  illegality  of  repayment 
of  advances  by  officer  of  insolvent  corporation;  Franklin  v.  Havalena 
Min.  Co.,  16  Ariz.  210,  141  Pac.  731,  court  will  restrain  majority  stock- 
holders from  illegally  ratifying  lease,  and  sale  of  corporate  property 
at  one-tenth  its  value ;  Oliver  v.  Oliver,  118  Ga.  367,  45  S.  E.  233,  holding 
where  director  purchases  shares  from  stockholder,  concealing  fact  that 
there  is  contemplated  sale  of  entire  plant  of  company,  which  makes 
stock  much  more  valuable,  stockholder  may  rescind  sale;  Monroe  Mer- 
cantile Co.  V.  Arnold,  108  Ga.  462,  34  S.  E.  181,  holding  where  director 
loans  >inoney  to  corporation  under  agreement  that  lender  shall  be  pro- 
tected by  corporation,  president  alone  cannot  execute  any  instrument 
of  security ;  Stewart  v.  Harris,  69  Kan.  505,  66  L.  R.  A.  261,  77  Pac. 
280,  president  of  corporation  actively  engaged  in  its  management  must 
inform  ordinary  stockholder  of  true  condition  of  corporation's  aifairs 
before  he  purchases  stock  of  latter;  De  Vries  v.  Crofoot,  148  Mich.  189, 
111  N.  W.  777,  a  sale  of  land  by  a  guardian  of  insane  person  for  inade- 
quate price  fraudulent;  Potvin  v.  Denny  Hotel  Co.,  26  Wash.  316,  66 
Pac.  379,  holding  where  execution  sale  of  property  of  insolvent  cor- 
poration is  made  to  director  for  inadequate  consideration,  latter  is  not 
liable  for  difference  between  purchase  price  and  actual  value ;  dissenting 
opinion  in  MacArdell  v.  Olcott,  189  N.  Y.  392,  82  N.  E.  169,  majority 
refusing  reverse  decree  because  question  of  trust  not  determined,  it  not 
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being  within  the  issues ;  Wells  v.  Southern  Minn.  Ry.  Co.,  1  McCrazy, 
20,  1  Fed.  272,  holding  "servant"  and  "employee"  did  not  include  secre- 
tary of  railroad;  Combination  Trust  Co.  v.  Weed,  2  Fed.  25,  Fed.  Cas. 
14,207a,  holding  that  president  of  corporation  must  account  for  prop- 
erty improperly  applied  to  his  own  use;  Coons  v.  Tome,  9  Fed.  534, 
holding  that  directors  cannot  save  themselves  at  expense  of  creditors; 
Ldppincott  v.  Shaw  Carriage  Co.,  25  Fed.  586,  Olney  v.  Conanicut  Land 
Co.,  16  R.  I.  600,  27  Am.  St.  Bep.  769,  5  L.  B.  A.  36S,  18  AtL  182,  and 
Mercantile  Co.  v.  Mt.  Pleasant  Equitable  Co-op.  Inst.,  12  Utah,  235,  42 
Pac.  873,  all  holding  preferences  of  sx>ecial  advantage  to  directors  of  in- 
solvent corporation  will  be  set  aside;  Mayor  etc.  of  Macon  v.  Huff,  60 
Ga.  229,  holding  illegal  lease  by  mayor  of  public  park;  Simmons  v.  Camp, 
71  Ga.  60,  holding  director  appropriating  sufficient  assets  of  company 
to  pay  debt  for  which  he  is  surety  cannot  have  contribution  from 
cosurety;  Forster  v.  MuUanphy  Planing  Mill  Co.,  16  Mo.  App.  157, 
holding  deed  to  director  to  secure  a  loan  is  not  necessarily  void;  Wil- 
kinson V.  Dodd,  40  N.  J.  Eq.  142,  3  Atl.  372,  holding  that  managers 
are  personally  liable  for  their  breaches  of  trust;  Hume  v.  Commercial 
Bank,  9  Lea,  744,  holding  directors  not  accepting  the  office  are  not  liable 
to  creditors ;  Lamb  v.  Laughlin,  25  W.  Va.  315,  quaere,  whether  directors 
of  an  insolvent  corporation  can  prefer  themselves;  Lamb  v.  Pannell,  ^8 
W.  Va.  667,  holding  that  director  cannot  obtain  note  not  yet  due,  on 
which  he  is  surety,  in  payment  of  deposits  due  him;  Pyles  v.  Riverside 
Furniture  Co.,  30  W.  Va.  136,  2  S.  E.  917,  holding  that  an  insolvent 
corporation  can  prefer  creditors;  Cochran  v.  Ocean  Dock  Co.,  30  La. 
Ann.  1366,  corporation  may  not  appropriate  assets  for  corporate  salaries 
until  creditors  are  paid. 

Distinguished  in  New  Memphis  Gas  Light  Co.  Cases,  105  Tenn.  301, 
60  S.  W.  214,  holding  foreclosure  sale  of  corporate  property  to  directors 
will  not  be  set  aside  where  there  is  no  conspiracy  by  purchasers  to 
wrongfully  bring  about  such  sale;  Booth  v.  Robinson,  55  Md.  442,  to 
hold  directors  personally  liable  for  acts  willfully  fraudulent,  constructive 
proof  is  insufficient. 

Foreclosure  sale  at  the  Instance  of  local  managers  of  an  embacrassed 
railroad  holding  but  a  small  portion  of  the  mortgage  bonds,  at  which  sale 
such  managers  were  purchasers  at  a  low  price,  will  not  be  sustained. 

Approved  in  Union  Pac.  R.  Co.  v.  Frank,  226  Fed.  920,  a  railroad  con- 
trolling another  company  cannot 'sell  a  line  of  road  to  controlled  coin^ 
pany  to  benefit  its  own  business;  State  Bank  v.  Idaho-Or^on  Light 
etc.  Co.,  219  Fed.  590,  insolvent  corporation  cannot  prefer  claims  of  its 
officers;  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  772,  776,  75 
C.  C.  A.  631,  where  majority  stockholders,  against  protest  of  minority 
of  preferred  stock,  consolidated  corporation  with  another  owned  by 
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majority,  upon  terms  giving  minority  less  percentage  of  preferred  stoek, 
consolidation  was  fraud  on  minority;  Bums  v.  Cooper,  140  Fed.  277, 
72  C.  C.  A.  25,  sale  by  guardian  of  ward's  realty  under  order  of  court 
is  voidable  by  ward  where  guardian  procured  sale  for  purpose  of  secur- 
ing title  for  himself;  Hart  v.  Globe  Ins.  Co.,  113  Fed.  344,  determining 
ill^^ality  of  repayment  of  advances  by  officer  of  insolvent  corporation; 
Reed  v.  Schmidt,  115  Ky.  82,  61  L.  R.  A.  270,  72  S.  W.  369,  construing 
bondholders'  pooling  agreement  to  purchase  at  foreclosure  sale;  Penn- 
sylvania R.  Co.  V.  Minis,  120  Md.  486,  87  Atl.  1071,  transactions  between 
corporations  having  interlocking  directors  is  valid  unless  fraudulent; 
Leavenworth  Co.  Commrs.  v.  Chicago  etc.  Ry.  Co.,  134  U.  S.  708,  8S 
.  L.  Ed.  1073,  10  Sup.  Ct.  715,  sustaining  sale  under  foreclosure  of  mort- 
gage where  there  was  no  collusion  or  fraud;  Central  Nat.  Bank  v.  Fitz- 
gerald, 94  Fed.  19,  holding  equity  will  set  aside  a  fraudulent  payment 
by  administratrix  to  one  creditor,  though  estate  is  still  unsettled;  Corey 
V.  Wadsworth,  99  Ala.  77,  42  Am.  St.  Bap.  36,  23  L.  B.  A.  621, 11  South. 
353,  holding  that  officer  of  an  insolvent  corporation  cannot  be  a  pre- 
ferred creditor;  Boyd  v.  School  Township,  124  Ind.  194,  24  N.  E.  661i, 
holding  township  not  bound  on  certificates  fraudulently  issued;  Bruner 
V.  Brown,  139  Ind.  604,  38  N.  E.  319,  holding  receiver  could  not  recover 
value  of  stock  unless  fraud  is  proved;  Lamb  v.  San  Pedro  &  Canon  del 
Agua  Co.,  3  N.  M.  454,  9  Pac.  531,  restraining  enforcement  of  fraudulent 
judgment  obtained  by  conspiracy  of  trustees;  Santa  Fe  Electric  Co.  v.* 
Hitchcock,  9  N.  M.  165,  50  Pac.  335,  holding  there  was  conclusive 
evidence  of  fraudulent  conspiracy  to  defeat  mortgagee;  Farmers'  Loan 
&  T.  Co.  V.  New  York  etc.  R.  R.  Co,  150  N.  Y.  429,  55  Am.  St.  Bep.  695, 
34  L.  B.  A.  88,  44  N.  E.  1048,  holding  corporation  cannot  purchase 
majority  of  stock  in  another  and  direct  it  so  as  to  injure  the  minority. 
Distinguished  in  Brown  >  v.  Grand  Rapids  Parlor  Furniture  Co.,  58 
Fed.  293,  22  L.  B.  A.  824,  7  C.  C.  C.  A.  225,  holding  valid  mortgage  secur- 
ing obligations  of  directors  and  stockholders;  Kitchen  y.  St.  Louis  etc. 
Ry.  Co.,  69  Mo.  273,  holding  purchase  by  directors  of  corporate  obliga- 
tions at  a  discount  not  per  se  fraudulent.  / 

Sale  by  corporation  of  all  its  assets,  and  effect  thereof.  Note,  99 
Am.  Dec.  836. 

Right  of  corporation  officers  to  act  for  themselves  in  opposition 
to  corporation  after  it  becomes  insolvent.  Note,  Ann.  Gas.  1915B, 
198. 

Judgment  of  homologation  under  Louisiana  act  of  1834,  whereby 
dierllTs  gale  is  confirmed,  is  conclusive  only  as  to  matten  of  form,  and  not 
as  to  whether  the  purchasers  were  guilty  of  fraud,  or  trustees  mala  fides 
for  others. 

Yin-— 49 
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Approved  in  Miller  v.  Winslow,  70  Wash.  404,  Ann.  Oaa.  1914B,  883» 
126  Pac.  908,  sheriff's  sale  may  be  attacked  after  confirmation  by  one 
defrauded  thereby;  Johnson  v.  Waters,  111  U.  S.  668,  28  L.  Ed.  557,  4 
Snp.  Ct.  634,  holding  sale  made  by  order  of  court  void  for  fraud;  Warren 
V.  Stinson,  6  N.  D.  309,  70  N.  W.  284,  holding  order  confirming  sale 
settles  no  question  of  fact  or  law  as  against  owner;  Kurtz  v.  Phila- 
delphia etc.  R.  R.  Co.,  187  Pa.  St.  68,  40  Atl.  991,  holding  equity  will 
not  interfere  with  judicial  sale  where  there  are  no  averments  showing 
fraud. 

Suppression  of  competition  at  judicial  sale.  Note,  42  L.  B.  A. 
(K.  S.)  1207. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  £.  B.  0.  401,  406. 

Miscellaneous.  Cited  in  Parsons  v.  Jackson,  99  XT.  S.  436,  25  L.  Ed. 
458 ;  Jackson  v.  Ludeling,  99  U.  S.  513,  514,  25  L.  Ed.  461 ;  Ridings  v. 
Johnson,  128  U.  S.  225,  32  L.  Ed.  405,  9  Sup.  Ct.  76 ;  Sheffield  Iron  & 
Ry.  Co.  V.  Newman,  77  Fed.  794,  23  C.  C.  A.  459 ;  Byers  v.  Rollins,  13 
Colo.  27,  21  Pac.  896;  Chad  wick  v.  Old  Colony  R.  R.  Co.,  171  Ma8& 
243,  50  N.  E.  630. 

21  WaU.  636-640,  22  L.  Ed.  66S,  MOOSE  ▼.  1CISSIS8IPPI. 

To  give  Supreme  Conrt  Jurisdiction  on  error  to  State  court,  it  mvit 
appear  that  a  Federal  question  was  necessarily  involved  in  decision  of  latter. 
Approved  in  Citizens'  Bank  v.  Board  of  Liquidation,  98  U.  S.  142, 
25  L.  Ed.  115,  holding  Supreme  Conrt  without  jurisdiction. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreikie 
Court.    Note,  63  L.  R.  A.  475. 

On  error  ftom  Supreme  to  State  court,  if  record  shows  that  a  Federal 
question  was  not  necessarily  involved,  and  does  not  /diow  that  one  was 
raised,  court  will  not  go  elsewhere  to  ascertain  that  fact. 

Approved  in  Otis  v.  Oregon  S.  S.  Co.,  116  U.  S.  550,  29  L.  Ed.  720, 
6  Sup.  Ct.  524,  following  rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  56. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  332. 

21  Wall.  640-642,  22  K  Ed.  688,  WOOD  v.  BAHEY. 

Under  bankrupt  act  appeal  will  be  disallowed  if  notice  is  not  served  on 
assignee  within  ten  days  of  filing  of  decree. 
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Approved  in  Williams  Bros.  ▼.  Savage,  120  Fed.  499,  56  C.  C.  A.  647, 
dismissing  bankrnptcy  appeal  which  had  not  been  filed  in  District  Coort 
within  ten  days;  Ex  parte  Mead,  109  U.  S.  232,  27  L.  Ed.  914,  3  Sup. 
Ct.  130,  and  Mead  v.  Piatt,  17  Fed.  510,  both  following  rule;  Fellows 
V.  Bnmap,  14  Blatchf .  64,  Fed.  Cas.  4721,  holding  filing  by  creditor  of 
notice  of  appeal  and  statement  of  claim  within  ten  days  are  not  juris- 
dictional requisites ;  In  re  McEwen,  9  Biss.  371,  4  Fed.  16,  holding  appeal 
must  be  entered  at  term  next  after  the  entering  of  the  order;  Rosenthal 
V.  Walker,  111  U.  8.  191,  28  L.  Ed.  397,  4  Sup.  Gt.  385,  arguendo. 

21  WaU.  642-647,  22  I*.  Ed.  649,  DOE  y.  0HILI>BES8. 

Where  attachment  was  levied  In  State  court  four  montlu  previous  to 
commencement  of  bankrupt  proceedings,  assignee  not  intervening,  there 
being  no  ftaud,  a  sale  under  it  passes  a  good  iitle. 

Approved  in  Metcalf  v.  Barker,  187  U.  S.  173,  47  L.  Ed.  126,  23  Sup. 
Gt.  70,  holding  judgment  creditors  commencing  creditors'  suit  more  than 
four  months  prior  to  bankruptcy  proceedings  acquire  lien  though  jiidg^ 
raent  therein  rendered  within  four  months  of  bankruptcy;  A.  Ellipstetn 
&  Co.  V.  Allen-Miles  Co.,  136  Fed.  390,  69  C.  C.  A.  229,  bankruryt's 
surety  on  bond  to  discharge  garnishment  in  pending  suit  against  bank- 
rupt is  discharged  by  discharge  in  bankruptcy;  Kendriek  A  Roberts  v. 
Warren  Bros.  Co.,  110  Md.  74,  72  Atl.  465,  dischai^  does  not  prevent 
taking  judgment  against  bankrupt  so  as  to  enable  attachment  creditor 
to  proceed  against  sureties  on  bond;  Eyster  v.  Gaff,  91  U.  8.  526,  23 
L.  Ed.  405,  holding  assignee  of  mortgagor  appointed  during  pendency 
of  proceedings  for  foreclosure  should  be  substituted  for  bankrupt,  or  be 
made  a  defendant  on  petition;  Davis  v.  Friedlander,  104  U.  S.  573,  2H 
L.  Ed.  818,  and  Kimberling  v.  Hartly,  1  McCrary,  141,  1  Fed.  675,  hold- 
ing assignment  in  bankruptcy  did  not  divest  court  of  jfirisdietion  to 
determine  priority  of  attachment  lien;  Hill  v.  Harding,  107  U.  S.  633, 
27  L.  Ed.  494,  2  Sup.  Ct.  406,  holding  State  court  must,  on  application 
of  bankrupt,  stay  proceedings  to  await  the  determination  of  court  of 
bankruptcy ;  Winchester  v.  Heiskell,  119  U,  S.  453,  30  L.  Ed.  464,  7  Sup. 
Ct.  282,  assignee  having  appeared  in  State  court's,  those  whom  he  repre- 
sented are  bound  by  the  decree;  Hill  v.  Harding,' 130  U.  S.  703,  32  L.  Ed. 
1084,  9  Sup.  Ct.  726,  and  Barnstable  Sav.  Bank  v.  Higgins,  124  Mass. 
116,  holding,  although  defendant  receives  his  discharge  in  bankruptcy, 
State  court  may  render  judgment,  so  plaintiff  can  proceed  against  sure- 
ties; Mattocks  V.  Farrington,  2  Hask.  333,  Fed.  Cas.  9298,  Crowe  v. 
Reid,  57  Ala.  286,  Munson  v.  Boston  etc.  R.  R.,  120  Mass.  85,  21  Am. 
Rep.  501,  and  Gibbs  v.  Logan,  22  W.  Va.  211,  all  following  rule;  In  re 
Moller,  8  Ben.  530,  Fed.  Cas.  9699,  holding  action  of  assignee  a  waiver 
of  right  to  direct  sale  of  mortgaged  property;  In  re  Albrecht,  1  Fed. 
Cas.  315,  holding  assignee  appointed  a  year  afterward  could  not  enjoin 
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garnishment  in  State  court;  Hatfield  v.  Moller,  4  Fed.  720,  Sullivan  ▼. 
Rabb,  86  Ala.  440,  5  South.  749,  Robinson  v.  Tuttle,  2  Hask.  86,  Fed. 
Cas.  11,968,  Franklin  v.  Claflin,  49  Md.  46,  and  Moore  v.  Albro,  129 
Mass.  13,  all  holding  attachment  levied  within  four  months  of  com- 
mencement of  bankruptcy  proceedings  is  dissolved  thereby;  Brown  v. 
Newman,  66  Ala.  278,  holding  levy  and  sale  under  execution  not  affected 
by  intervening  bankruptcy  of  defendant;  Harding  v.  Minear,  54  Cal. 
507,  where  attached  property  of  bankrupt  was  released,  party  was  enti- 
tled to  benefit  of  the  undertaking;  Wells  v.  Edmison,  4  Dak.  49,  22 
N.  W.  499,  Young  v.  Cardwell,  6  Lea,  172,  and  Elliott  v.  Booth,  44  Tex. 
190,  191,  23  Am.  Bep.  598,  599,  all  holding  discharge  in  bankruptcy 
no  bar  to  action  on  former  judgment  in  State  court  when  no  application 
had  been  made  to  stay  proceedings ;  Gk>l8on  v.  Powell,  32  La.  Ann.  524, 
holding  that  the  assignment  and  not  the  adjudication  of  bankruptcy 
dissolves  the  attachments,  levied  within  four  months;  Ray  v.  Wight, 
119  Mass.  427,  428,  20  Am.  Bep.  SS4,  335,  holding  plaintiff  having  a 
valid  attachment  is  not  entitled  to  enforce  same  until  question  of 
debtor's  discharge  is  determined;  Holland  v.  Martin,  123  Mass.  280, 
holding  creditor  may  prosecute  claim  to  judgment  against  bankrupt; 
Toung  V.  Cardwell,  6  Lea,  197,  holding  bankrupt  pleading  his  discharge 
is  entitled  to  appeal  from  judgment  against  him;  Boone  v.  Revis,  44 
Tex.  386,  Hancock  v.  Henderson,  45  Tex.  485,  Bassett  v.  Proetzel,  53 
Tex.  580,  Francisco  v.  Shelton,  85  Va.  788,  8  S.  E.  794,  and  Beall  v. 
Walker,  26  W.  Va.  749,  all  holding  creditor  may  enforce  lien,  notwith- 
standing discharge  in  bankruptcy;  Lindsey  v.  Corkery,  29  Gratt.  659, 
where  individual  partners  are  declai^d  bankrupts  in  different  courts, 
partnership  creditors  may  seek  partnership  effects  in  State  court ;  Crook 
Horner  Co.  v.  Gilpin,  112  Md.  5,  136  Am.  St.  Bep.  376,  28  L.  B.  A. 
(N.  S.)  233,  75  Atl.  1051,  arguendo. 

Bankruptcy,  effect  on  proceedings  in  State  court.    Note,  17  Am. 

Bep.  207. 
Effect  of  discharge  in  bankruptcy  on  judgment  obtained  between 

petition  and  discharge.    Note,  68  Am.  Dec.  299. 

Where  power  of  State  court  to  proceed  in  a  suit  is  subject  to  be  tnir 
peached,  it  can  only  be  done  upon  an  intervention  by  anignee  wbo  sball 
make  necessary  proof.  The  rule  obtains  whether  the  four  months'  princiide 
is  applicable  or  not. 

Approved  in  Conner  v.  Long,  104  U.  S.  234,  26  L.  Ed.  726,  holding 
title  of  assignee  relates  back  to  filing  of  petition,  although  goods  are 
levied  under  an  attachment  within  four  months  preceding  that  date; 
Boiling  V.  Munchus,  59  Ala.  488,  holding,  after  discharge  of  bankrupt, 
creditor  without  a  lien  cannot  set  aside  a  voluntary  conveyance;  Bowen 
V.  Eichel,  91  Ind.  25,  46  Am.  Bep.  576,  and  McCarthy  v.  Goodwin,  8 
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Mo.  App.  383,  both  holding  that  discharge  in  bankruptcy  does  affect 
judgment  of  State  court  in  pending  action;  Haber  y.  Klauberg,  3  Mo. 
App.  345,  holding  jurisdiction  of  State  court  not  ousted  by  bankrupt 
proceedings,  unless  pleaded;  Wallace  v.  Bogel,  62  Tex.  638,  following 
rule. 

Miscellaneous.  Cited  in  Rochester  Lumber  Co.  v.  Locke,  72  N.  H.  25, 
54  Atl.  707. 

ft 

21   WaU.   648-662,   22  I..  Bd.   690,  ViaO»8  CA8B;   EX  PABTE  UNITED 
STATE& 

* 

Where  Congress  intended  to  refer  a  claim  to  Court  of  Claims  for  adju- 
dication, and  to  conf «r  special  i^ower  and  Jurisdiction  for  that  purpose,  man- 
damus "Will  lie  to  compel  allowance  of  appeal. 

Approved  in  Coates  v.  United  States,  63  Fed.  992,  4  C.  C.  A.  138, 
arguendo;  Easley  v.  Bone,  39  Mo.  App.  392,  cited  as  illustration  of 
construction  of  a  remedial  statute;  State  v.  St.  Paul  etc.  Ry.  Co.,  98 
Minn.  397,  120  Am.  St.  Bep.  581,  8  Ann.  Cas.  1047,  28  L.  B.  A.  (N.  S.) 
298,  108  N.'  W.  266,  and  American  Tobacco  Co.  v.  Missouri  Pac  Ry. 
Co.,  247  Mo.  458,  157  S.  W.  525,  both  arguendo. 

Distinguished  in  United  States  v.  Gilliat,  164  U.  S.  46,  41  L.  Ed.  346, 
17  Sup.  Ct.  18,  where  original  claim  was  never  referred  to  Court  of 
Claims  for  judicial  action. 

21  Wall.  652-^9,  22  L.  Ed.  472,  UNITED  STATES  ▼.  BOECXEB. 

Sureties  on  bond  of  distiller,  defining  the  location  of  the  business,  can- 
not be  held  for  taxes  of  distillery  carried  on  Elsewhere,  in  same  town,  though 
none  was  erected  at  specified  place. 

Approved  in  United  States  v.  Freel,  186  U.  S.  316,  46  L.  Ed.  1181, 

22  Sup.  Ct.  878,  holding  surety  on  drydock  contractor's  bond  released 
by  changes  which  required  additional  expense  in  location  of  dock  with- 
out his  consent;  Segari  v.^  Mazzei,  116  La.  1030,  41  South.  246,  mere 
change  in  site  of  dwelling-house  is  not  such  an  alteration  as  will  dis- 
charge surety  on  contract;  Saifroi  v.  Cobun,  32  Tex.  Civ.  82,  73  S.  W. 
830,  surety  on  liquor  license  bond  discharged  where  holder  of  license  by 
false  stateia&ents  to  clerk  induced  him  to  change  place  named  in  license 
to  another  comer;  Stem  v.  Sawyer,  78  Vt.  11,  112  Am.  St.  Bep.  894, 
61  Atl.  38,  where,  pending  term  of  lease,  lessor  sold  portion  of  property 
with  consent  of  lessee  but  without  consent  of  lessee's  sureties,  sureties 
were  discharged;  United  States  v.  Ulrici,  111  U.  S.  41,  42,  28  L.  Ed. 
346,  346,  4  Sup.  Ct.  290,  holding  sureties  on  distiller's  bonds  for  taxes 
discharged  by  seizure  for  fraudulent  acts  of  distiller  and  payment  of 
taxes  therefrom;  United  States  v.  De  Visser,  10  Fed.  657,  658,  holding 
postponement  of  sale  by  secretary  of  treasury  discharged  surety;  United 
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States  V.  Campbell,  10  Fed.  818,  holding  reliquidation  of  duties,  after 
three  years,  is  not  legal  as  against  surety;  United  States  y.  Freel,  92 
Fed.  301,  308,  holding  surety  released  by  any  substantial  alterations  in 
contract. 

Distinguished  in  Segari  v.  Mazzei,  116  La.  1030,  41  South.  246,  mere 
change  in  site  of  dwelling-house,  to  be  constructed  under  contract,  from 
one  place  to  another  in  same  square,  without  causing  additional  expense 
to  contractor,  does  not  discharge  contractor's  surety. 

Liability  of  a  surety.    Note,  2  Am.  Dec.  316. 

21  WaU.  660-675,  22  L.  Ed.  639,  MOBTOK  ▼.  NEBBASEA. 

Private  property  protected  by  Louisiana  Purchase  oompr^lieiids  titles 
complete  and  incomplete. 

Approved  in  Bryan  v.  Eennett,  113  U.  S.  192,  28  L.  Ed.  913,  5  Sup.  Ct. 
413,  holding  that  '^property"  in  treaty  comprehends  every  species  o£ 
title. 

Locations  made  or  lands  rss«¥ed  ftom  sale  or  entzy  axe*iiot  ''vested 
rights.** 

Approved  in  United  States  v.  Munday,  222  U.  S.  182,  56  L.  Ed.  154, 
32  Sup.  Ct.  53,  applying  rule  to  entry  of  coal  lands;  Emslie  v.  Young, 
24  Kan.  744,  holding  title  of  railroad  could  not  be  disturbed  by  subse- 
quent act  of  Congress ;  Cummings  v.  Powell,  116  Mo.  480,  38  Am.  St.  Bep. 
614,  21  S.  W.  1081,  holding  government  having  conveyed  land  to  State 
had  no  title  upon  which  subsequent  act  could  operate. 

Entry  on  land  in  territory  of  Nebraska^  whore  salines  were  noted  on 
field-books  and  palpable  to  eye,  was  invalid. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  XT.  S.  689,  58 
L.  Ed.  1548,  34  Sup.  Ct.  907,  canceling  patents  known  to  railroad  to 
contain  minerals;  Montello  Salt  Co.  v.  Utah,  221  U.  S.  466,  Ann.  Gas. 
1912D,  633,  55  L.  Ed.  815,  31  Sup.  Ct.  706,  words  ''and  including"  do 
not  mean  ''in  addition  to"  in  grant  of  saline  lands;  Northern  Pac.  Ry. 
V.  Soderberg,  188  U.  S.  528,  47  L.  Ed.  581,  23  Sup.  Ct.  366,  holding  lands 
valuable  solely  or  chiefly  for  granite  quarries  are  ''mineral  lands" 
within  exception  of  ^uch  lands  from  Northern  Pacific  graht  under  13 
Stat.  365,  c.  217;  Milncr  v.  United  States,  228  Fed.  438,  upholding  de- 
cree quieting  title  to  coal  lands  in  United  States,  selection  of  which  had 
been  obtained  by  fraud;  Southern  Development  Co.  v.  Endersen,  200 
Fed.  280,  in  action  on  lease  of  coal  lands,  allegations  of  breach  of  con- 
ditions are  matters  of  defense;  Eastern  Oregon  Land  Co.  v.  Brosnan, 
147  Fed.  809,  where  land  grant  to  State  for  construction  of  road  ex- 
empted lands  previously  reserved  or  otherwise  appropriated,  complaint 
in  ejectment  against  patentee  must  affirmatively  show  that  at  time  grant 
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became  fixed  land  in  question  not  within  exception;  'King  v.  McAndrews, 
104  Fed.  432,  holding  patent  under  homestead  law  showing  on  its  face, 
in  connection  with  legislative  act,  that  it  was  for  land  previously  appro- 
priated, is  void  and  inadmissible  to  establish  title,  reversed  in  111  Fed. 
860,  50  C.  C.  A.  29;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly,  11 
Ariz.  250,  251,  90  Pac.  337,  339,  decision  of  Land  Department  on  min- 
eral character  of  land  in  contest  between  mineral  deed  and  agricultural 
claimant  is  conclusive;  Anderson  v.  Woodward,  57  Colo.  55,  140  Pac. 
199,  holding  patent  void  when  issued  for  land  previously  appropriated; 
Garfield  v.  United  States,  31  App.  D.  C.  344,  patent  for  unsurveyed 
land  is  void ;  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  418,  75  Atl.  221, 
evidence  to  sustain  collateral  attack  on  tide-lands  held  inadmissible; 
Whitehill  v.  Victoria  Land  &  Cattle  Co.,  18  N.  M,  527,  528,  139  Pac. 
186,  acceptance  of  entry  by  Land  Department  of  reserved  lands  void; 
Flanagan  v.  Forsythe,  6  Okl.  240,  50  Pac.  156,  after  final  proof  made 
and  patent  issued,  lands  entered  as  homestead  are  not  exempt  from 
liability  for  debts;  Malin  v.  Harwood,  112  U.  S.  358,  28  L.  Ed.  667, 
'5  Sup.  Ct.^177,  holding  that  commissioner  reissued  patent  without  au- 
thority is  a  good  defense  in  suit  for  infringement ;  Colorado  Coal  Co.  v. 
United  States,  123  U.  S.  326,  31  L.  Ed.  189,  8  Sup.  Ct.  140,  holding  sur- 
face indications  of  coal  will  not  prevent  pre-emption;  Lake  Superior 
Ship  Canal  etc.  Co.  v.  Cunningham,  155  U.  S.  374,  39  L.  Ed.  190,  15  Sup. 
Ct.  110,  and  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  44  Fed. 
831,  both  holding  that  lands  belonged  to  State  and  could  not  be  granted 
by  Congress;  Burfenning  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  323,  41  L.  Ed. 
176,  16  Sup.  Ct.  1019,  United  States  v.  Culver,  52  Fed.  83,  (Jarrard  v. 
Silver  P.  Mines,  82  Fed.  587,  588,  Garrard  v.  Silver  P.  Mines,  94  Fed. 
989y  36  C.  C.  A.  603,  Elting  v.  Gould,  96  Mo.  538,  9  S.  W.  923,  Mantle 
v.  Noyes,  5  Mont.  291,  5  Pac.  862,  Silver  Bow  etc.  Min.  Co.  ▼.  Clark, 
'  5  Mont.  410,  421,  5  Pac.  573,  580,  Rose  v.  Richmond  Min.  Co.  17  Nev. 
64,  27  Pac.  1113,  and  Stewart  v.  Altstock,  22  Or.  187,  29  Pac.  555,  all 
holding  patent  given  for  reserved  land  transfers  no  title;  United  States 
V.  Reed,  12  Sawy.  104,  28  Fed.  486,  the  test  is,  would  the  land  be  ex- 
pected to  be  more  valuable  for  mineral  than  agricultural  purposes; 
Northern  Pac.  R.  R.  Co.  v.  McCormick,  72  Fed.  738,  19  C.  C.  A.  165, 
holding  patent  not  evidence  of  title  to  land  not  subject  to  disposition  by 
United  States;  Hawke  v.  Deffenbach,  4  Dak.  34,  22  N.  W.  487,  holding 
no  title  could  be  acquired  to  known  mineral  lands;  Lee  v.  Justice  Min. 
Co.,  2  Colo.  App.  124,  29  Pac.  1024,  holding  assignment  of  location  by 
alien  vests  no  right;  Palmer  v.  Boom,  80  Mo.  105,  refusing  to  admit 
parol  evidence  to  show  land  was  swampnland;  Northern  Pac.  R.  R.  Co. 
V.  Barnes,  2  N.  D.  373,  51  N.  W.  406,  holding  title  of  lands  were  in  rail- 
road, notwithstanding  failure  of  secretary  to  approve  the  selections; 
Ferry  v.  Street,  4  Utah,  536.  11  Pac.  575,  holding  decision  of  Land  De- 
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partment  that  lands  are  mineral  i&  conclusive,  if  collaterally  attacked; 
dissenting  opinion  in  South  End  M.  Co.  v.  Tinney,  22  Nev.  62,  35  Pac. 
104,  and  Taylor  v.  Anderson,  197  Fed.  391,  both  arguendo. 

Distinguished  in  King  v.  McAndrews,  111  Fed.  864,  873,  874,  50 
C.  C.  A.  29,  holding  patent  issued  by  Land  Department  to  claimants  of 
lands  described  in  Dakota  act  of  March  7,  1885,  under  act  of  Congress 
of  March  2,  1889,  was  not  open  to  collateral  attack,  reversing  104  Fed. 
432;  Chavez  v.  De  Sanchez,  7  N.  M.  86,  32  Pac.  146,  holding  the  lands 
were  not  reserved  from  sale. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
Note,  Ann.  Gas.  1912A,  1304,  1310. 

Miscellaneous.  Cited  in  Barnard  v.  BoUer,  105  Cal.  217,  38  Pac.  729, 
not  in  point. 
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22  WaU.  1-32,  28  L.  Bd.  699»  OILIi  ▼.  WELXA 

Valid  letters  patent  niay  be  granted  for  inymtloii  eonilttlBg  entlreijr  in 
new  combinatlim  of  old  ingredients,  provided  it  produces  new  and  nsefnl 
results. 

Approved  in  Oshkosh  Grass  Matting  Co.  v.  Waite  Grass  Carpet  Co., 
207  Fed.  943,  125  C.  C.  A.  385,  holding  similarity  of  stmctnre  cannot  be 
predicated  on  mere  use  of  old  elements,  as  new  combinations  make  new 
inventions,  as  decided  in  suit  to  restrain  infringement  of  grass-twine 
machine  and  feeding  device  for  it;  Schiebel  Toy  ft  Novelty  Co.  v.  Clark, 
217  Fed.  770,  133  C.  C.  A.  490,  applying  rule  to  patents  on  toy  engines ; 
National  Malleable  Casting  Co.  v.  American  Steel  Foundries,  182  Fed. 
639,  holding  unauthorized  persons  making  parts  of  patented  car-couplers 
and  selling  them  to  repair  defects  is  an  infringer;  American  Steel 
&  Wire  Co.  v.  Denning  Wire  ft  Fence  Co.,  176  Fed.  566,  and  Denning 
Wire  etc.  Co.  v.  American  Steel  etc.  Co.,  169  Fed.  805,  95  C.  C.  A.  259, 
affirming  American  Steel  etc.  Co.  v.  Denning  Wire  etc.  Co.,  160  Fed. 
122,  holding  Bates  patent  for  machine  for  making  woven- wire  fences  is 
for  new  and  novel  combination,  and  infringed;  Standard  Paint  Co.  v. 
Bird,  175  Fed.  350,  holding  Rugen  and  Abraham  patents  both  for  process 
of  making  flexible  roofing  or  floor  valid  and  infringed ;  Bates  v.  Coe,  98 
U.  S.  40,  48,  25  L.  Ed.  71,  74,  sustaining  patent  for  drilling  and  screw- 
cutting  machine;  Dudley  E.  Jones  Co.  v.  Munger  Imp.  Cotton  Mach. 
Co.,  49  Fed.  63,  1  C.  C.  A.  158,  holding  patent  of  combination  for  con- 
veying and  cleaning  cotton  valid. 

Sivention  of  new  combination  of  ingredients  is  not  inftlnged  by  con- 
stmction  or  use  of  substantially  dliferent  combination,  though  it  includes 
same  ingredients;  but  mere  formal  alterations  constitute  no  defense  to 
charge  of  infringement. 
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Approved  in  Loraine  Development  Co.  v.  General  Electric  Co.,  198 
Fed.  113,  holding  where  patentee  in  constructing  his  machine  omits  one* 
ingredient  of  complainants  as  superfluous,  he  is  not  an  infringer;  Ameri- 
can Steel  &  Wire  Co.  v.  Denning  Wire  &  Fence  Co.,  176  Fed.  565,  hold- 
ing Bates  patent  for  machine  for  making  woven-wire  fences  valid  and  in- 
fringed ;  Fuller  v.  Yentzer,  94  U.  S.  297,  24  L.  Ed.  106,  holding  patent  for 
marker  on  sewing-machine  not  infringed ;  Electric  Railroad  Signal  Co.  v. 
Hall  Railway  Signal  Co.,  114  U.  S.  98,  29  L.  Ed.  99,  5  Sup.  Ct.  1076,  hold- 
ing defendant 's  system  of  signalling  made  new  combination  and  did  not 
infringe;  Rowell  v.  Lindsay,  10  Biss.  225,  6  Fed.  297,  holding  defendant's 
cultivator  em)>odied  new  combination;  Burdett  v.  Estey,  16  Blatchf.  109, 
Fed.  Cas.  2146,  holding  combinations  of  reeds  and  boards,  etc.,  in  or- 
gans substantially  different;  Travers  v.  Palmer,  23  Fed.  512,  holding 
hammock  adopting  two  out  of  six  elements  of  plaintiff's  invention  not 
an  infringement;  dissenting  opinion  in  Cochrane  v.  Deener,  94  U.  S.  792, 
24  L.  Ed.  143,  majority  holding  patents  for  bolting  flour  valid  and  in- 
fringed. 

Right  to  patent  for  new  combination   of  machines   or   processes. 
Note,  20  E.  R.  0.  158. 

Old  ingredients,  known  at  date  of  letters  patent,  if  known  also  as  proper 
substitnte  for  one  or  more  ingredients  in  patented  inventions,  are  eaniva- 
lents,  and  inventors  of  new  combinations  are  entitled  to  dalm^  equivalents. 

Approved  in  Stockham  v.  Duncan,  226  Fed.  743,  holding  Stewart 
patent  for  coal-washer  not  infringed  by  washers  without  settling  tank; 
American  Steel  &  Wire  Co.  v.  Denning  Wire  &  Fence  Co.,  176  Fed. 
572,  holding  Bates  patent  for  machine  for  making  woven-wire  fences 
is  valid  and  infringed;  Westinghouse  Elec.  &  Mfg.  Co.  v.  Condit  Elec. 
Mfg.  Co.,  159  Fed.  151,  holding  spring  substituted  for  pivot  permitting 
same  movement  and  doing  same  work  is  infringement;  In  re  Ellis,  37 
App.  D.  C.  208,  holding  claims  for  liquid  finish  solvent  should  be  allowed; 
Toledo  Computing  Scale  Co.  v.  Moneyweight  Scale  Co.,  178  Fed.  566, 
holding  De  Vilbiss  reissue  patent  for  computing  scale  covers  true  com- 
bination producing  improved  result  and  disclosing  patentable  invention 
infringed;  Imhaeuser  v.  Buerk,  101  U.  S.  656,  25  L.  Ed.  946,  holding 
patent  for  watchman's  time-detector  infringed  by  apparatus  having 
minor  differences ;  Storrs  v.  Howe,  4  Cliff.  389,  Fed.  Cas.  13,495,  holding 
lever  element  in  two  machines  substantially  alike  and  equivalents; 
American  Whip  Co.  v.  Lombard,  4  Cliff.  505,  Fed.  Cas.  319,  holding 
blades  used  in  gauge  lathe  the  equivalent  of  burrs  in  patented  machine; 
Tatum  V.  Gregory,  14  Sawy.  379,  41  Fed.  144,  holding  improvement  in 
gang-edger  infringed;  Goodyear  Dental  Vulcanite  Co.  v.  Preterre,  15 
Blatchf.  280,  Fed.  Cas.  5596,  holding  celluloid  the  equivalent  of  vulcf^n- 
ite  described  in  patent  for  artificial  teeth ;  Burdett  v.  Estey,  16  Blatchf. 
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110,  Fed.  Cas.  2146,  and  Odorless  Exeayating  etc  Co.  ▼.  McCauley,  18 
Fed.  Cas.  690,  holding  combination  of  cleaning  api^aratus  unchanged 
by  use  of  different  kind  of  valves,  and  therefore  infringed;  Dederiok 
V.  Cassell,  9  Fed.  308,  holding  defendant's  changes  in  baling-press  not 
material,  and  an  infringement;  Read  v.  Schulze-Bei-ge,  78  Fed.  496,  hold- 
ing plaintiff's  compound  of  rosaniline  infringed  by  use  of  known  equiva- 
lents; Rowell  V.  Lindsay,  10  Biss.  227,  6  Fed.  299,  holding  substituted 
element  in  cultivator  not  an  equivalent  to  plaintiff's  brace-bar;  Babcock 
V.  Judd,  1  Fed.  411,  holding  defendant's  sash-holder  introduced  new 
element  and  did  not  infringe;  Norton  v.  Jensen,  81  Fed.  499,  holding 
certain  devices  in  can-heading  machines  not  equivalents;  Burdett  v. 
Estey,  16  Blatchf.  110,  Fed.  Cas.  2146,  holding  certain  different  sets  of 
reeds  in  organs  not  equivalents. 

Patents  reissued  must  be  for  same  Invention  as  aorrendered  originals, 
and,  In  case  of  maditnes,  neither  model  nor  drawings  shall  be  amended, 
except  each  bj  the  otflier. 

Approved  in  McDowell  v.  Ideal  Concrete  Mach.  Co.,  187  Fed.  821,  109 
C.  C.  A.  574,  holding  reissue  of  patent  for  machine  for  making  hollow 
concrete  blocks  void;  Union  Paper  Collar  Co.  v.  Van  Dusen,  23  Wall. 
558,  560,  23  L.  Ed.  132,  holding  reissued  patent  for  paper  collars  in- 
valid; Giant  Powder  Co.  v.  California  Powder  Works,  98  U.  S.  139, 
25  L.  Ed.  82,  holding  reissued  patent  for  method  of  exploding  nitro- 
glycerine void ;  Wing  v.  Anthony,  106  U.  S.  147,  27  L.  Ed.  112,  1  Sup. 
Ct.  97,  holding  reissued  patent  for  plate-holder  void;  Moffitt  v.  Rogers, 
106  U.  S.  428,  27  L.  Ed.  77,  1  Sup.  Ct.  74,  holding  claim  of  reissued 
patent  for  "former"  too  broad,  and  therefore  invalid;  McMurray  v. 
Mallory,  111  U.  S.  103,  28  L.  Ed.  366,  4  Sup.  Ct.  378,  holding  similarly 
as  to  claims  of  reissue  for  soldering  machine;  Mahn  v.  Harwood,  112 
U.  S.  359,  28  L.  Ed.  667,  5  Sup.  Ct.  177,  holding  reissue  for  ball-covers 
too  broad,  and  therefore  invalid;  Torrent  Arms  &  Lumber  Co.  v. 
Rodjrers,  112  U.  S.  669,  28  L.  Ed.  846,  5  Sup.  Ct.  507,  holding  first  claim 
of  reissue  for  log-rolling  machine  not  covered  by  original  patent ;  Parker 
&  Whipple  Co.  V.  Yale  Clock  Co.,  123  U.  S.  100,  31  L.  Ed.  106,  8  Sup. 
Ct.  45,  holding  reissued  patent  for  improvement  in  clocks  invalid ;  Huber 
V.  Nelson  Mfg.  Co.,  148  U.  S.  290, '37  L.  Ed.  453,  13  Sup.  Ct.  610  (affirm- 
ing 38  Fed.  840),  holding  claim  in  reissue,  leaving  out  flushing  chamber, 
described  in  original,  void;  Miller  v.  Bridgeport  Brass  Co.,  14  Blatchf. 
287,  Fed.  Cas.  9563,  holding  reissue -for  improvement  in  lamps  void; 
Reay  v.  Raynor,  22  Blatchf.  16,  19  Fed.  309,  holding  reissue  of  patent 
for  envelope  machine  too  broad,  and  therefore  invalid;  Hammond  v. 
Franklin,  23  Blatchf.  82,  22  Fed.  836,  holding  invention  of  refrigerator 
void  to  certain  extent  as  described  in  the  reissue;  Swain  Turbine  etc. 
Co.  V.  Ladd,  23  Fed.  Cas.  487.  holding  reissue  for  patent  of  turbine- 
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wheel  void  as  to  additional  claims;  Doane  etc.  Mfg.  Co.  v.  Smith,  15 
Fed.  461,  holding  reissae  of  patent  for  vapor-bumers,  invalid;  Wilkins 
Shoe-Button  Fastener  Co.  v.  Webb,  89  Fed.  986,  holding  patent  for 
shoe-button  fastener,  including  device  for  holding  and  one  for  packing, 
valid. 

Explained  in  Christman  v.  Rumsey,  17  Blatehf.  155,  Fed.  Cas.  2704, 
holding  patent  reissued  for  pump-filter  valid,  sinee  it  contained  no  new 
matter. 

If  patent  is  invalid  by  reason  of  defective  specifications  or  because 
patentee  claimed  too  much,  it  may  be  surrendered  if  error  arose  by  inadver- 
tence, accident  or  mistake,  and  without  fraudulent  intent,  and  new  patent 
may  be  issued  for  same  invention,  but  it  shall  contain  no  new  matter. 

Approved  in  Tucker  v.  Tucker  Mfg.  Co.,  4  Cliff.  402,  Fed.  Cas.  14,227, 
sustaining  reissue  for  process  of  bronzing  iron ;  Stevens  v.  Pritchard,  4 
Cliff.  419,  Fed.  Cas.  13,407,  reissue  for  improvement  in  making  boots 
and  shoes  upheld;  Herring  v.  Nelson,  14  Blatehf.  303,  Fed.  Cas.  6424, 
sustaining  reissue  for  improvement  in  drying  meal;  Wooster  v.  Handy, 
22  Blatehf.  333,  21  Fed.  66,  holding  reissue  for  improvement  in  sewing- 
•  machine  invalid  because  it  introduced  new  matter;  Cochran  v.  Zimmer- 
man, 53  Fed.  803,  holding  reissue  of  patent  for  furnace  fuel-feeder  too 
broad,  and  invalid. 

Patentee  may  describe  ifeveral  combinations  in  one  specification  and 
secure  several  inventions  by  separate  claims,  if  all  produce  new  and  useful 
results. 

Approved  in  Kelleher  v.  Darling,  4  Cliff.  439,  Fed.  Cas.  7653,  holding 
patent  for  moccasin-pac  infringed;  Miller  v.  Bridgeport  Brass  Co.,  14 
Blatehf.  287,  Fed.  Cas.  9563,  where  original  claim  was  for  only  one 
combination ;  Turrell  v.  Spaeth,  24  Fed.  Cas.  383,  holding  reissued  pat- 
ents of  improved  skates  valid;  Sessions  v.  Romadka,  21  Fed.  131,  court 
doubting  whether  certain  improvements  to  trunks  should  have  been 
combined  in  one  patent. 

Patentee  of  combination,  in  suit  for  inftlngement,  cannot  prove  that  one 
of  several  ingredients  in  combination  is  useless,  as  thing  claimed  would  dis- 
appear. 

Approved  in  Gerard  v.  Diebold  Safe  &.  Lock  Co.,  48  Fed.  381,  holding 
patent  for  burglar-proof  safe  was  not  a  patent  for  burglar-proof  lock. 

Patents  should  be  accurately  described,  that  government  may  know 
what  is  granted,  licensed  persons  may  know  how  to  use  invention,  and  other 
inventors  know  field  occupied. 

Approved  in  Bates  v.  Coe,  98  U.  S.  39,  25  L.  Ed.  71,  holding  descrip- 
tion of  patent  for  drilling  machine  sufficient ;  Henry  v.  Providenee  Tool 
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Co.,  11  Fed.  Cas.  1186,  holding  patent  expired  with  term  of  foreign 
patent  where  words  granting  patent  were  not  explicit. 

Effect  of  generality  of  title  on  right  to  patent.    Note,  20  E.  R.  0. 
197. 

Whether  one  ^vice  or  ingredient  is  the  eanlvalent  of  another  is  a  ques- 
tion of  fact. 

Approved  in  American  Snlphite  Pulp  Co.  v.  Hinckley  Fibre  Co.,  217 
Fed.  64,  holding  patent  does  not  cover  eqaivalents  unknown  at  time 
and  which  were  result  of  later  invention. 

Patentee  cannot,  by  reissued  patent,  secure  inyentions  for  combinations 
fewer  In  number  than  the  whole  described  in  original  patent,  the  latter  con- 
taining no  description  of  any  such  invention. 

Approved  in  Dunbar  v.  Myers,  94  U.  S.  202,  24  L.  Ed.  40,  holding 
use  of  combination  omitting  clamp  described  in  patent  not  an  infringe- 
ment ;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  292,  87  L.  Ed.  454,  13  Sup. 
Ct.  611  (affirming  38  Fed.  840),  holding  reissue  leaving  out  flushing- 
chamber  in  original  patent  for  water-closet  invalid ;  Miller  v.  Bridgeport 
Brass  Co.,  14  Blatchf .  287,  Fed.  Cas.  9663,  where  lamp  of  reissued  claim 
was  without  con;iplex  arrangement  of  heaters  described  in  original 
patent;  Johnson  v.  Flushing  etc.  R.  R.  Co.,  15  Blatchf.  198,  Fed.  Cas. 
7384,  holding  reissue  for  improvement  in  fastening  metal  to  roofs  in- 
valid in  removing  stud  from  combination;  Blackman  v.  Hibbler,  17 
Blatchf.  338,  Fed.  Cas.  1471,  holding  reissue  invalid  dropping  one  ele- 
ment from  patent  for  base  of  coal-oil  burner;  Gerard  v.  Diebold  Safe 
&  Lock  Co.,  48  Fed.  381,  holding  patent  for  burglar-proof  safe  did  not 
secure  patent  for  burglar-proof  lock;  dissenting  opinion  in  The  Com- 
Planter  Patent,  23  Wall.  239,  23  L.  Ed.  175,  majority  sustaining  certain . 
reissues;  Reedy  v.  Scott,  23  Wall.  367,  23  L.  Ed.  Ill,  where  improve- 
ment in  hoisting  machine  was  held  not  infringed;  Atwood  v.  Portland 
Co.,  10  Fed.  286,  holding  patentee  of  wheel  could  claim  in  reissue  what 
he  had  shown  to  be  of  importance  in  ori<nnal  description. 

Explained  in  Herring  v.  Nelson,  14  Blatchf.  304,  Fed.  Cas.  6424,  hold- 
ing reissue  for  improvement  in  drying  meal  valid  where  difference  in 
desciiption  from  original  was  not  substantial;  Chirstman  v.  Rumsey, 
17  Blatchf^  156,  Fed.  Cas.  2704,  holding  reissue  for  improvement  in 
pump-filter  valid,  though  combination  was  somewhat  different  from  orig- 
inal; Wilson  V.  Coon,  18  Blatchf.  539,  540,  6  Fed.  619,  620,  sustaining 
reissue  for  improvement  in  collars;  Dederick  v.  Cassell,  19  Fed.  308, 
sustaining  reissue  of  patent  for  baling-press. 

Distinguished  in  Kerosene  Lamp  etc.  Co.  v.  Littell,  14  Fed.  Cas.  378, 
sustaining  reissue  for  patent  of  oil-stove  and  holding  it  substantially 
identical  with  original. 

Miscellaneous.  Cited  in  Brett  v.  Quintard,  20  Blatchf.  321,  323,  10 
Fed.  742,  involving  same  patent. 


22  Wall.  32-38  NOTES  ON  U.  S.  REPORTS.  782 

22  WaU.  32-38^  22  t..  Ed.  793,  MUTUAI.  BEMBFIT  LIFE  XNB.  00.  T. 
NEWTON. 

Every  admission  is  to  be  taken  as  an  entizetj  of  tlie  fact  irtdth  nakes 
for  the  one  side,  with  tbe  qualifications  wblch  limit,  modify  or  destroy  its 
effect  on  the  other  side;  thus,  admission  of  insurance  company  is  snfflcient  to 
establish  death  of  insured,  but  should  be  taken  togettier  with  admission  that 
it  was  occasioned  by  suicide. 

Approved  in  Perrin  v.  United  States,  169  Fed.  26,  94  C,  C.  A.  385, 
applying  rule  in  criminal  action  for  conspiracy  to  defraud  United  States 
of  title  to  land;  Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed.  212, 
41  C.  C.  A.  307,  holding  copy  of  findings  of  coroner's  inquest  furnished 
by  beneficiary  in  life  insurance  policy  as  part  of  proof  of  death  of  in- 
sured is  admissible  on  behalf  of  insurer,  as  prima  facie  evidence  to 
establish  defense  of  suicide ;  Wasey  v.  Travelers*  Ins.  Co.,  126  Mich.  126, 
85  N.  W.  461,  where,  with  proofs  of  loss  on  death  of  insured,  there  was 
forwarded  affidavit  by  doctor  in  which  he  stated  that  because  of  melan- 
cholia insured  had  drowned  himself,  further  statement  that  coroner's  in- 
quest established  fact  that  death  was  result  of  suicide  in  consequence  of 
insanity  was  inadmissible;  Schwanekaup  v.  Modem  Woodmen  of  Amer- 
ica, 44  Mont.  533,  120  Pac.  807,  holding  proofs  of  death  put  in  evidence 
by  plaintiff  could  be  treated  as  admissions  by  him  including  statement 
therein  showing  insured's  violation  of  prohibited  occupation  clause; 
Mutual  Ben.  Life  Ins.  Co.  v^  Higginbotham,  95  U.  S.  390,  24  L.  Ed.  503, 
holding  proofs  of  death  admissible  as  a  whole,  but  holding  inconsistent 
statement  in  affidavit  overcome;  Richelieu  etc.  Nav.  Co.  v.  Boston  Ins. 
Co.,  136  U.  S.  436,  34  L.  Ed.  408,  10  Sup.  Ct.  942  (affirming  26  Fed. 
599),  holding  admission  of  proofs  of  loss  of  steamer  involved  admission 
of  explanations  in  same  writing;  Lehman  v.  La  Forge,  42  Fed.  494,  hold- 
ing oral  admissions  of  a  party  sufficient  to  defeat  former  judgment  ob- 
tained by  him;  Murphey  v.  McCarthy,  108  Iowa,  38,  78  N.  W.  820, 
holding  admission  in  will  was  to  be  construed  with  reference  to  all  parts 
of  will;  National  S.  S.  Co.  v.  Tugman,  143  U.  S.  31,  36  L.  Ed.  64,  12 
Sup.  Ct.  362,  and  Crotty  v.  Union  etc.  Ins.  Co.,  144  U.  S.  626,  36  L.  Ed. 
568,  12  Sup.  Ct.  750,  both  arguendo. 

Distinguished  in  Davis  v.  Brothers,  152  Fed.  697,  81  C.  C.  A.  622, 
under  court  rule  requiring  parties  to  action  for  recovery  of  realty  to 
file  copies  of  their  abstracts,  fact  that  entry  in  abstract  Is  admitted 
only  as  showing  source  of  title  common  to  both  parties  does  not  render 
subsequent  entries  admissible  as  evidence  in  favor  of  proponent  of 
abstract ;  Sullivan  v.  McMillan,  26  Fla.  583,  8  South.  458,  holding  letters 
which  did  not  amount  to  admissions  against  interest  inadmissible  to 
prove  truth  of  their  assertions. 

Declaration  of  bystander  at  time  of  accident  as  part  of  res  gestae. 
Note,  Ann.  Oas.  19I2C,  319. 
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Nonparticipation  in  accident  or  affray  as  rendering  one's  statements 
or  exclamations  inadmissible  as  res  gestae.  Note,  20  L.  B.  A. 
(N.  S.)  142. 

Proofs  of  death  of  insured  presented  to  company  In  compliance  with 
terms  of  policy  are  admissible  as  prima  fade  evidence  against  Insured  to 
show  manner  of  death. 

Approved  in  Acord  v.  Western  Pocahontas  Corp.,  156  Fed.  995,  and 
Hassencamp  v.  Mutual  Benefit  Life  Ins.  Co.,  120  Fed.  478,  56  C.  C.  A. 
625,  both  following  rule;  Sharland  v.  Washington  Life  Ins.  Co.,  101 
Fed.  211,  41  C.  C.  A.  307,  holding  copy  of  findings  of  coroner's  inquest 
furnished  by  beneficiary  in  life  insurance  policy  as  part  of  proofs  of 
death  of  insured  is  admissible  on  behalf  of  insurer  as  prima  facie  evi- 
dence of  suicide;  Rasicot  v.  Royal  Neighbors  of  America,  18  Idaho,  101, 
138  Am.  St  Bep.  180,  29  L.  B.  A.  (N.  S.)  433,  108  Pac.  1053,  holding 
error  to  exclude  proofs  of  death  offered  by  insurance  society ;  Tomlinson 
V.  Sovereign  Camp  of  Woodmen,  160  Iowa,  484,  141  N.  W.  954,  holding 
fraternal  insurance  association  issuing  certificate,  void  upon  member 
committing  suicide,  has  burden  of  proving  suicide  to  defeat  recovery; 
Nelson  v.  Nederland  Life  Ins.  Co.,  110  Iowa,  607,  81  N.  W.  809,  holding 
affidavits  of  assured's  ph3rsician  showing  cause  of  death  and  period  of 
sickness,  which  was  furnished  to  insurance  company  with  proofs  of 
death,  are  admissible  for  insurer;  Lockway  v.  Modem  Woodmen,  121 
Min.  172,  141  N.  W.  2,  holding  where  benefit  certificate  provided  that  it 
should  be  null  and  void  if  death  was  due  to  delirium  tremens,  caused 
by  excessive  use  of  alcholic  drinks,  and  in  preliminary  proofs  it  was 
stated  death  was  due  to  delirium  tremens,  that  statement  was  not  con- 
clusive; Stephens  v.  Metropolitan  Life  Ins.  Co.,  190  Mo.  App.  680,  681, 
176  S.  W.  255,  Osbum  v.  Court  of  Honor,  152  Mo.  App.  662,  133  S.  W. 
90,  and  Beard  v.  Royal  Neighbors  of  America,  53  Or.  108,  17  Ann.  Oas. 
1199,  19  L.  B.  A.  (N.  S.)  798,  99  Pac.  85,  all  holding  proofs  of  death 
admissible  in  evidence  to  show  admission  of  beneficiary  as  to  matters 
constituting  defense  of  insurance  company;  Knights  etc.  Maccabees  v. 
Gillis,  59  Tex.  Civ.  112,  125  S.  W.  338,  holding  admissions  made  on 
former  trial  of  same  cause  of  action  admissible  in  subject  suit  as  "ad- 
missions by  adoption";  Krogh  v.  Modem  Brotherhood  of  America,  153 
Wis.  402,  45  L.  B.  A.  (N.  S.)  404,  141  N.  W.  278,  holding  copy  of 
coroner's  verdict  furnished  by  agent  of  insurance  company  not  admis- 
sible in  evidence  as  against  interest  of  beneficiary ;  dissenting  opinion  in 
Craiger  v.  Modem  Woodmen  of  America,  40  Ind.  App.  286,  287,  80 
N.  E.  431,  432,  majority  holding  record,  evidence  and  verdict  in  proceed- 
ings before  coroner,  attached  to  proofs  of  death,  as  by-laws  of  benefit 
society  required,  were  inadmissible  to  establish  defense  of  suicide; 
Supreme  Lodge  Knights  of  Pythias  v.  Beck,  94  Fed.  753,  36  C.  C.  A. 
467,  holding  prima  facie  evidence  of  suicide,  made  by  preliminary  proofs. 
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overcome;  Walther  t.  Mutual  life  Ins.  Co.,  65  Cal.  419,  ^  Pac.  413, 
holding  coroner's  verdict  admissible  as  prima  facie  evidence  of  death 
by  suicide;  Buffalo  Loan  etc.  Co.  v.  Knights  Templar  etc.  Mut.  Aid 
Assn.,  126  N.  Y.  456,  22  Am.  St  Bep.  842,  27  N.  E.  944,  holding  phy- 
sician's certificate  admissible  by  insurer  as  proof  of  admission  of  plain- 
tiff; Helwig  V.  Mutual  etc.  Ins.  Co.,  132  N.  T.  334,  28  Am.  St.  Rep.  580, 
30  N.  E.  834,  holding  certificate  of  physician,  produced  by  beneficiary  of 
insured,  admissible  evidence  in  behalf  of  company;  Modem  Woodmen 
V.  Van  Wald,  6  Kan.  App.  236,  49  Pac.  783,  holding  proofs  of  death, 
furnished  by  plaintiff,  erroneously  rejected. 

Limited  in  Drier  v.  Continental  etc.  Ins.  Co.,  24  Fed.  673,  holding 
statement  of  physician,  respecting  diseases  of  insured,  not  available  to 
company,  though  found  with  preliminary  proofs ;  CFermania  etc.  Ins.  Co.  v. 
Lewin,  24  Colo.  51,  65  Am.  St.  Rep.  220,  51  Pac.  491,  holding  coroner's 
verdict  not  admissible  to  prove  death  by  suicide  in  action  on  insurance 
policy ;  Aetna  Life  Ins.  Co.  v.  Milward,  118  Ky.  729,  82  S.  W.  367,  368, 
in  action  on  accident  policy,  verdict  of  coroner's  jury  ib  not  admissible 
on  issue  of  cause  of  death.  ' 

Distinguished  in  Cox  v.  Royal  Tribe,  42  Or.  373,  95  Am.  St.  Rep.  760, 
71  Pac.  76,  holding  proofs  of  death  furnished  by  agent  of  benefit  or  in- 
surance society  not  competent  as  evidence  of  cause  of  death  in  action 
by  beneficiary  against  company,  unless  sanctioned  by  beneficiary;  Gale 
V.  Shillock,  4  Dak.  190,  29  N.  W.  663,  holding  defendant  bound  by  ad- 
mission in  answer  of  the  execution  of  deed  and  power  of  attorney; 
Goldschmidt  v.  Mutual  etc.  Ins.  Co.,  102  N.  Y.  492,  7  N.  E.  412,  and 
Fisher  v.  Life  Assn.,  188  Pa.  St.  14,  41  Atl.  468,  both  holding  those  mak- 
ing proof  not  bound  in  any  way  by  coroner's  verdict,  where  they  ex- 
pressly denied  its  truthfulness,  though  offered  as  proof  of  death. 

Admissibility  of  testimony  of  physician  furnishing  proof  of  death 
to  show  previous  ailments  of  deceased.    Note,  52  Am.  Rep.  5. 

Conclusiveness  of  proof  of  loss  as  against  insured  or  beneficiaries. 
Note,  44  L.  R.  A.  847,  848,  849,  860,  853. 

Beneficiaries  under  policies  are  bound  by  preliminary  proofs  of  death 
offered,  unless  It  Is  shown  that  they  were  made  under  misapprehension  of 
facts,  or  In  Ignorance  of  facts  subseauently  ascertained. 

Approved  in  Fraiser  v.  Commercial  Travelers'  Eastern  Accident 
Assn.,  202  Mass.  298,  132  Am.  St.  Rep.  493,  88  N.  !E.  904,  holding,  in 
action  on  insurance  policy,  that  plaintiff's  preliminary  proof  was  inad- 
missible upon  issue  of  real  cause  of  insured 's  death ;  Almond  v.  Modem 
Woodmen  of  America,  133  Mo.  App.  387,  113  S.  W.  697,  holding  proofs 
of  death  by  beneficiary  which  recite  death  of  insured  from  morphine 
poisoning,  conclusive  on  that  fact;  Smith  v.  Royal  Highlanders,  96  Neb. 
799,  148  N.  W.  955,  beneficiary  is  not  estopped  from  asserting  claim  by 
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statements  in  probfs  of -death,  where  it  is  not  shown  she  made  sach 
proofs;  Felix  v.  Fidelity  etc.  Life  Ins.  Co.,  216  Pa.  99,  64  Atl.  904, 
applying  rule  in  case  where  proofs  were  that  insured  committed  snieide ; 
Deschner  v.  Piqaa  Mnt.  etc.  Assn.,  14  S.  D.  438,  85  N.  W.  999,  holding 
where  in  action  on  insurance  policy  attending  physician  in  proofs  of 
death  gave  suicide  as  cause  of  death,  but  proofs  merely  showed  that 
deceased  found  dead  in  place  of  business  with  bullet  in  head  and  re- 
volver by  side,  question  of  suicide  is  for  jury;  Metrox)olitan  Ins.  Co. 
V.  Rutherford,  98  Va.  198,  35  S,  E.  362,  holding  where  preliminary 
proofs  of  death  showing  different  cause  of  death  of  insured's  father 
from  that  state  in  application  for  policy,  preliminary  proofs  control; 
dissenting  opinion  in  Thaxton  v.  Metropolitan,  143  N.  C.  43,  10  Ann. 
Cas.  348,  55  S.  E.  422,  majority  "holding  evidence  introduced  was  insuffi- 
cient to  overcome  presumption  that  where  insured  was  found  dead  from 
gunshot  wound  he  did  not  intentionally  commit  suicide ;  Keels  v.  Mutual 
Reserve  Fund  Life  Assn.,  29  Fed.  199,  201,  holding  evidence  supported 
verdict  that  statement  in  preliminary  proofs  as  to  manner  of  death, 
was  incorrect;  Travelers'  Ins.  Co.  v.  Melick,  65  Fed.  187,  27  L.  R.  A.  684, 
12  C.  C.  A.  544,  where  death  was  found  accidental  notwithstanding 
evidence  of  death  by  suicide  in  preliminary  proofs;  Supreme  Lodge 
Knights  of  Pythias  v.  Beck,  94  Fed.  753,  36  C.  C.  A.  467,  holding  ad- 
mission of  suicide  overcome;  Leman  v.  Life  Ins.  Co.j  46  La.  Ann.  1191, 
49  Am.  St.  Rep.  349,  24  L.  R.  A.  591,  15  South.  389,  holding  insurer 
not  estopped  by  preliminary  proofs  of  suicide;  Spruill  v.  Northwestern 
Mut.  Life  Ins.  Co.,  120  N.  C.  150,  27  S.  E.  42,  holding  burden  shifted  to 
beneficiary  where  statement  in  proof  of  claim  admitted  death  bj'  suicide : 
Bentley  v.  Standard  Fire  Ins.  Co.,  40  W.  Va.  .745,  23  S.  E.  588,  holding 
insured  not  bound  by  proofs  of  loss  by  fire  where  he  could  show  mistake 
as  to  amount  of  loss. 

Modified  in  Hill  v.  Aetna  Life  Ins.  Co.,  150  N.  C.  4,  63  S,  E.  126 ; 
Frazier  v.  Metropolitan  Life  Ins.  Co.,  161  Mo.  App.  717,  141  S.  W. 
937,  and  Queatham  v.  Modern  Woodmen,  148  Mo.  App.  43,  127  S.  W. 
653,  all  holding  such  admissions  are  not  prima  facie  true  and  may  be 
explained  on  trial;  Evans  v.  Modem  Woodmen,  147  Mo.  App.  174, 
129  S.  W.  490,  holding  whether  there  had  been  misstatements  by  in- 
sured as  to  age,  whether  he  was  intoxicated  at  time  of  his  death  and 
whether  he  was  intemperate  during  time  he  was  insured,  were  questions 
for  jury;  dissenting  opinion  in  Craiger  v.  Modern  Woodmen  of  Amer- 
ica, 40  Ind.  App.  286,  287,  80  N.  E.  431,  432,  majority  holding  coroner's 
record  was  inadmissible  to  establish  affirmative  defense  of  suicide. 

Distinguished  in  Griffith  v.  Metropolitan  Life  Ins.  Co.,  36  App.  D.  C. 
14)  holding  prejudicial  statement  of  beneficiary  and  physician  admis- 
sible as  prima  facie  evidence  in  behalf  of  company;  Mutual  Life  Ins. 
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Co.  V.  Durden,  9  Ga.  App.  805,  72  S.  E.  299,  holding  presumption  against 
suicide  is  not  overcome  by  one  affidavit  of  proofs  stating  death  was 
due  to  suicide. 

Coroner's  inquest  as  evidence.    Note,  95  Am.  St.  Rep.  764. 

Admissibility  of  coroner's  verdict  as  evidence  in  subsequent  pro- 
ceedings.   Note,  4  Ann.  Cas.  1021. 

Admissibility  of  coroner's  finding  to  show  cause  of  death.    Note, 
68  L.  R.  A.  291,  293. 

22  WaU.  38-41,  22  Ii.  Ed.  779,  OART  ▼.  THE  SAN  FBAK0I80O  SAVIK08 
XXNION. 

Payment  to  depositors,  where  they  eontracted  for  proportionate  share 
of  the  profits  of  a  hosiness  in  which  their  money  was  employed,  is  a  divi- 
dend, and  not  interest,  within  purview  of  acts  of  18M  and  1866,  taxing  divi- 
dends declared  due  to  depositors  in  savings  banks. 

Approved  in  Oulton  v.  Savings  and  Loan  Society,  154  U.  S.  615, 
22  L.  Ed.  780, 14  Sup.  Ct.  1208,  following  rule. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916a,  301,  303. 

22  Waa  42-47,  22  L.  Ed.  838,  HOUSE  ▼.  MUIJ^N. 

Statute  of  UmitationB  does  not  run  against  a  feme  covert 
Approved  in  Grant  v.  Anderson,  1  Tex.  App.  Civ.  76,  holding  statute 
did  not  run  against  minor  on  note  given  to  guardian. 

Parties  defendant  are  properly  Joined  where  hill  shows  that  all  claim 
through  deed  from  plaintiff  alleged  to  he  void  for  want  of  consent. 

Approved  in  Torrent  v.  Hamilton,  95  Mich.  161,  54  N.  W.  634,  where 
defendants  to  bill  for  foreclosure  of  four  distinct  mortgages  were  held 
properly  joined. 

Joinder  of  parties  plaintiff  without  allegation  of  interest  is  fatal  to  bill 
on  demurrer  or  answer,  and  no  evidence  of  relationship  of  plaintiffs  can  be 
admitted  under  the  hilL 

Approved  in  Boyle  v.  Farmers'  etc.  Trust  Co.,  101  Fed.  186,  41  C.  C. 
A.  291,  holding  purchaser  at  foreclosure  who  acts  for  other  parties 
to  whom  he  at  once  transfers  title  cannot  thereafter  maintain  petition 
to  require  receiver  of  property  during  foreclosure  to  pay  taxes  assesses! 
thereon  during  foreclosure;  Hubbard  v.  Manhattan  Trust  Co.,  87  Fed. 
57,  30  C.  C.  A.  520,  holding  wrongful  addition  of  party  curable  by 
amendment. 

Bill  dismissed  on  account  of  misjoinder  of  parties  and  failure  to  amend, 
or  hy  terms  dismissed  without  prejudice,  cannot  conclude  either  party  upon 
the  merits. 
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Approved  in  Brown  v.  Fletcher,  231  Fed.  95,  holding  where  District 
Conrt  enoneoiuly  held  certain  person  was  not  necessary  party,  on  re- 
versal of  final  decree  complainant  is  entitled  to  amend  bill  by  makiniL? 
snch  person  party;  Tates  v.  Jones  Nat.  Bank,  74  Neb.  743,  105  N.  W. 
290,  and  Mrnns  v.  Linton,  74  Neb.  416,  104  N.  W.  929,  both  holding 
dismissal  of  bill  without  prejudice  does  not  conclude  parties  thereto; 
Hazen  v.  Lyndonville  Bank,  70  Vt.  551,  67  Am.  8t  Bep.  684,  41  Atl. 
1048,  holding  decree  dismissing  bill  without  prejudice  for  want  of  prose- 
cution, not  a  bar. 

What  facts  are  not  res  adjudicata  though  apparently  found  by 
conrt.    Note,  96  Am.  Dec.  778. 

Judgment  on  demmrer,  wblch  presents  several  grounds  of  defense,  some 
of  which  go  to  the  merits,  may  be  successfully  ]Ho^^  la  bar  to  another 
action  on  same  matter. 

Approved  in  O'Neil  v.  Wolcott  Min.  Co.,  174  Fed.  536,  27  L.  R.  A. 
(N.  S.)  200,  98  C.  C.  A.  309,  following  rule;  Keith  v.  Clark,  97  U.  S. 
456,  24  L.  Ed.  1072,  presuming  that  decision  of  lower  court  was  on  the 
merits,  where  it  did  not  indicate  that  it  was  based  on  want  of  juris- 
diction; Billing  V.  Gilmer,  60  Fed.  336,  8  C.  C.  A.  645,  presuming 
decree  of  dismissal  to  be  final  adjudication;  Speer  v.  Commrs.  of  Kearney 
County,  88  Fed.  753,  32  C.  C.  A.  101,  holding  general  judgment  on 
plea  in  abatement  joined  with  pleas  in  bar,  would  constitute  bar  to 
future  actions ;  Four  Hundred  and  Twenty  Min.  Co.  v.  Bullion  Min.  Co., 
3  Sawy.  652,  653,  Fed.  Cas.  4989,  holding  former  judgment  a  bar  where 
answer  had  set  up  defenses  in  bar  as  well  as  in  abatement;  Merrill 
V.  Board  of  Commrs.  of  Ness  County,  7  Kan.  App.  721,  52  Pac.  110« 
holding  former  judgment  on  demurrer  containing  ground  going  to  the 
merits,  a  bar ;  Bledsoe  v.  Erwin,  33  La.  Ann.  619,  620,  holding  judgment 
at  law  rendered  on  the  merits,  a  bar. 

Distinguished  in  Gilmer  v.  Morris,  30  Fed.  480,  holding  former  judg- 
ment not  a  bar  where  cause  of  action  was  based  on  different  agreement. 

Decree  not  showing  upon  what  ground  demurrer  was  sustained  and  bill 
dismissed,  and,  as  it  might  have  been  for  misjoinder  of  parties,  and  not  on 
the  merits,  it  was  reversed,  with  leave  to  amend  bill,  or  dismiss  without 
prejudice. 

Approved  in  Fowler  v.  Osgood,  141  Fed.  24,  4  L.  B.  A.  (N.  S.)  824, 
72  C.  C.  A.  270,  where  demurrer  is  general  and  special  for  want  of 
jurisdiction,  judgment  sustaining  demurrer  for  want  of  jurisdiction 
should  be  limited  accordingly;  Indian  Land  etc.  Co.  v.  Shoenfelt,  135 
Fed.  487,  68  C.  G.  A.  196,  where  equity  has  no  jurisdiction  of  suit, 
decree  of  dismissal  must  expressly  adjudge  that  it  was  rendered  on  that 
ground  or  must  be  without  prejudice;  Hooven,  Owens  &  Rentschler  Co. 
V.  John  Featherstone 's  Sons,  111  Fed.  86,  49  C.  C.  A.  229,  holding: 
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decree  that  complainant  take  nothing  by  suit,  which  does  ndt  show  that 
it  rests  on  some  matter  in  abatement  which  prevents  it.  from  barring 
future  actions  upon  same  cause,  cannot  be  sustained  by  sufficiency  of 
proof  of  such  matter  in  abatement  where  there  are  pleas  in  bar  in  an- 
swer; State  V.  Superior  Court,  62  Wash.  660,  114  Pac.  428,  holding 
where  decree  dismissing  bill  does  not  restrict  scope,  issues  raised  on 
pleadings  will  be  presumed  to  have  been  disposed  of  on  merits  and  to 
be  res  judicata ;  Kendig  v.  Dean,  97  U.  S^  426,  24  L.  EcL  106S,  reversing 
decree  made  on  the  merits  for  want  of  necessary  party;  Goodman  v. 
Niblack,  102  U.  S<  563,  26  L.  Ed.  232,  holding  bill  which  was  bad  for 
want  of  necessary  parties  should  have  been  dismissed  without  prejudice ; 
Van  Doren  v.  Pennsylvania  R.  R.  Co.,  93  Fed.  272,  35  C.  C.  A.  282, 
reversing  final  judgment  on  demurrer  and  permitting  amendment  of 
bill  to  prevent  injustice;  Hubbard  v.  Manhattan  Trust  Co.,  87  Fed.  61, 
30  C.  C.  A.  520,  reversing  general  decree  of  dismissal,  and  permitting 
amendment  within  reasonable  time;  Cruikshank  v.  Luttrell,  67  Ala. 
325,  reversing  final  decree  where  it  appeared  that  there  was  a  want  of 
proper  parties;  Van  Winkle  v.  Blackford,  33  W.  Va.  588,  11  S.  E.  31, 
reversing  decree  which  sustained  demurrer  on  the  merits,  and  not  for 
want  of  parties;  Four  Hundred  and  Twenty  Min.  Co.  v.  Bullion  Min. 
Co.,  3  Sawy.  656,  Fed.  Cas.  4989,  holding  appellate  court  would  have 
reversed  former  judgment  on  the  merits,  if  it  should  have  been  a  non- 
suit. 

Distinguished  in  Victor  Talking  Machine  Go.  v.  American  Grapho- 
phone  Co.,  118  Fed.  62,  holding  bill  to  which  demurrer  has  been  sus- 
tained on  ground  of  misjoinder  of  complainants  may  be  amended  by 
dismissing  as  to  parties  without  interest;  Hershbei^r  v.  Blewett,  55 
Fed.  172,  denying  motion  to  dismiss  without  prejudice  where  demurrers 
had  been  overruled  and  answer  filed. 

Proof  of  res  judicata.    Note,  44  Am.  St.  Rep.  666. 

Miscellaneous.  Cited  in  Graham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  693, 
permitting  amendment  of  Ubel  in  admiralty  where  exceptions  for  want 
of  jurisdiction  sustained. 

22  Wall.  47-67,  22  L.  Ed.  833,  JEFFRIES  y.  ECONOMIOAL  BCITT.  LIFE 
INS.  GO. 

Statements  in  applications  for  insurance  need  not  come  up  to  degree 
of  warranties,  but  if  false,  and  policy  is  issued  upon  condition  that  ihey  are 
true,  whether  material  to  rids  or  not,  policy  is  voided,  as  where  applicant 
falsely  stated  that  he  was  single  and  that  he  had  not  previously  applied  for 
insurance. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  554,  58  L.  Ed.  364, 
34  Sup.  Ct.  186,  holding  question  of  materiality  of  answers  to  questions 
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in  application  for  policy  is  not  open  to  be  tried  by  jmy;  Atlas  Reduction 
Co.  V.  New  Zealand  Ins.  Co.,  138  Fed.  499,  9  L.  R.  A.  (N.  S.)  433,  71 
C.C.  A.  21,  where  policy  stipulated  for  its  avoidance  if  property  be  en- 
eumbered,  without  insurer's  consent,  indorsement  by  insurer's  agent, 
"Subject  to  all  conditions  of  policy,  loss  payable  to  A,  as  his  interest  may 
appear,"  is  not  consent  to  encumbrance;  National  Surety  Co.  ▼.  Long,  125 
Fed.  892,  60  C.  C.  A.  623,  holding  covenant  in  contract  that  surety  will  be 
notified  immediately  of  default  of  principle  is  not  performed  by  mailing 
notice  eleven  days  after  known  default ;  Standard  Life  is  Accident  Ins. 
Co.  V.  Sale,  121  Fed.  667,  61  L.  R.  A.  337,  57  C.  C.  A.  418,  holding  state* 
ments  in  application  for  insurance  as  to  past  and  present  health  are  war- 
ranties ;  Security  Mut.  Life  Ins.  Co.  v.  Webb,  106  Fed.  811,  56  L.  R.  A. 
122,  45  C.  C.  A.  648,  holding  where  insured  has  applied  to  another 
company  for  insurance  and  had  been  examined,  but  later  refused  to 
comply  with  certain  required  physical  tests,  whereupon  application  was 
rejected,  statement  in  application  to  another  company  that  he  had  never 
made  application  for  insurance  which  had  been  refused  avoided  policy; 
Rice  V.  Fidelity  A;  Deposit  Co.,  103  Fed.  430,  43  C.  C.  A.  270,  holding 
written  statement  made  by  employers  to  obligor  in  bond  of  indemnity 
against  dishonest  acts  of  employee  to  effect  that  they  will  invariably 
apply  certain  checks  to  his  action,  which  parties  expressly  agree  by 
statement  itself  and  by  bond  shall  be  basis  of  latter,  is  warranty;  Hubr 
bard  v.  Mutual  Reserve  etc.  Life  Assn.,  100  Fed.  722,  40  C.  C.  A.  665, 
applying  rule  where  insured  answers  questions  as  to  disease  and  con- 
sultation of  physicians;  Hunt  v.  Fidelity  4;  Casualty  Co.,  99  Fed.  245, 
39  C.  C.  A.  496,  holding  provision  in  contract  of  insurance  against  loss 
through  embezzlement  by  assured's  agent  that  assured  will  make  monthly 
comparison  and  verification  of  cash  in  agent's  hands  with  his  accounts 
and  vouchers  is  warranty;  Griffith  v.  Metropolitan  life  Ins.  Co.,  36 
App.  D.  C.  15,  holding  insured  in  application  agrees  answers  to  questions 
shall  be  true,  and  states  falsely  as  to  attendance  of  physicians,  one  of 
whom  was  for  serious  affliction,  precludes  recovery  on  policy;  Metro- 
politan Life  Ins.  Co.  v.  Brubaker,  78  Kan.  152,  130  Am.  St.  Rep.  356, 
16  AiUL  Oaa.  276,  18  L.  R.  A.  (N.  S.)  362,  96  Pac.  65,  holding  false 
answer  in  application  as  to  consultation  with  physician  held  forfeiture 
of  policy;  Rupert  v.  Supreme  Court  U.  0.  F.,  94  Minn.  295,  296,  102 
N.  W.  716,  holding  answers  to  questions  concerning  health  in  applica- 
tion for  life  insurance  not  warranties;  Ashford  v.  Metropolitan  Life 
Ins.  Co.,  80  Mo.  App.  648,  650,  holding  representation  that  assured  is 
married  when  he  is  not  avoids  policy;  Pacific  Mut.  Life  Ins.  Co.  v. 
O'Neil,  36  Okl.  798,  130  Pac.  272,  holding  false  statement  in  application 
that  beneficiary  was  wife  of  insured,  though  made  in  good  faith,  was 
ground  of  forfeiture,  but  was  waived  by  company;  Thompson  v.  Travel- 
ers* Ins.  Co.,  13  N.  D.  451,  101  N.  W.  901,  where  policy  was  not  to  be 
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effectual  unless  insured  in  good  heaith  when  first  premium  paid,  actual 
and  not  apparent  good  health  was  required;  Willoughby  v.  Fidelity 
etc.  Co.,  16  Okl.  554,  85  Pao.  716,  applying  rule  to  contract  of  indemnity 
insurance;  Continental  Casualty  Co.  v.  Lindsay,  111  Va.  392,  69  S.  E. 
346,  holding  false  answer  to  question  in  application  that  beneficiary  was 
wife  of  insured  is  material  and  no  recoveiy  could  be  had  on  policy; 
Elliott  V.  Knights  of  the  Modem  Maccabees,  46  Wash.  325,  13  L.  B.  A. 
(N.  S.)  856,  89  Pac.  930,  holding  benefit  certificate  of  fraternal  insurance 
company  forfeited  by  misrepresentations  of  age;  Aetna  Life  Ins.  Co. 
V.  France,  91  U.  S.  512,  516,  23  L.  Ed.  402,  403,  where  applicant  falsely*, 
stated  his  age,  and  that  he  had  had  no  disease;  Schultz  v.  Mutual  etc. 
Ins.  Co.,  6  Fed.  674,  holding  evidence  admissible  to  prove  breach  of 
warranty  in  policy,  not  to  practice  any  pernicious  habit ;  Brady  v.  United 
Life  Ins.  Assn.,  60  Fed.  729,  9  C.  C.  A.  252,  holding  policy  void  where 
insured  gave  false  answer  as  to  names  and  addresses  of  physicians  who 
had  attended  him;  Knickerbocker  Life  Ins.  Co.  v.  Trefz,  104  U.  S.  202, 
26  L.  Ed.  710,  (affirming  24  Fed.  Cas.  178),  holding  it  was  for  jury  to 
decide  whether  material  question  was  answered  truthfully  or  not  by  one 
unfamiliar  with  Engtish  language;  Masons  Union  Life  Ins.  Assn.  v. 
Brockman,  20  Ind.  App.  218,  50  N.  E.  497,  holding  insured  bound  by 
warranty  not  to  use  intoxicating  liquors;  Weil  v.  New  York  Life  Ins. 
Co.,  47  La.  Ann.  1419,  17  South.  858,  and  Boyle  v.  Northwestern  Mut. 
Relief  Assn.,  95  Wis.  318,  70  N.  W.  353,  both  holding  policy  avoided 
by  breach  of  warranty  as  to  condition  of  health;  Whitmore  v.  Supreme 
Lodge,  Knights  etc.  of  Honor,  100  Mo.  47,  13  S.  W.  497,  holding  policy 
avoided  on  account  of  misrepresentations  as  to  health;  Aloe  v.  Mutual 
Reserve  Life  Assn.,  147  Mo.  575,  678;  49  S.  W.  556,  557,  holding  policy 
void  on  account  of  breaches  of  warranty  as  to  health,  prior  applications 
and  prior  insurance;  Byers  v.  Farmers'  Ins.  Co.,  35  Ohio  St.  619,  35 
Am.  Bep.  628,  holding  misrepresentation  as  to  amount  of  mortgage  in 
fire  insurance  policy  avoided  it;  Connecticut  Mut.  Life  Ins.  Co.  v.  Pyle, 
44  Ohio  St.  30,  58  Am.  Bep.  783,  4  N.  E.  469,  holding  policy  null  and 
void  on  account  of  untrue  answers,  and  insured  being  not  at  fault  en- 
titled to  recover  premium;  Sweeney  v.  Metropolitan  Life  Ins.  Co.,  19 
R.  1. 172,  61  Am.  St.  Rep.  752,  38  L.  E.  A.  297,  36  Atl.  10,  holding  burden 
of  proof  on  insured  to  prove  truth  of  answers  in  application;  Virginia 
etc.  Ins.  Co.  v.  Morgan,  90  Va.  293,  18  S.  E.  192,  holding  promise  to 
keep  books  in  safe  a  warranty,  and  breach  sufficient  to  avoid  policy; 
Guiltinan  v.  Insurance  Co.,  69  Vt.  476,  38  Atl.  317,  arguendo. 

Distinguished  in  Moulor  v.  American  Life  Ins.  Co.,  Ill  U.  S.  341, 
28  L.  Ed.  449,  4  Sup.  Ct.  469,  holding,  where  stipulations  were  equivocal, 
policy  was  not  avoided  because  assured  had  disease  of  which  he  had 
no  knowledge  at  time  of  application ;  White  v.  Connecticut  etc.  Ins.  Co., 
4  Dill.  181,  183,  Fed.  Cas.  17,545,  holding  under  Missouri  statute,  policy 
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was  not  avoided  by  false  answer  to  mmiaterial  question;  Bnell  v.. 
Connecticut  etc.  Ins.  Co.,  2  Flipp.  12,  13,  Fed.  Cas.  2104,  holding  volun- 
tary answer  as  to  age  of  father  at  death,  though  untrue,  not  a  defense 
to  action  on  policy;  Metropolitan  Life  Ins.  Co.  v.  Harper,  3  Hughes, 
266,  Fed.  Cas.  9506,  holding  company  could  not  take  advantage  of 
answer  dictated  by  their  own  agent;  Hoffman  v.  Supreme  Council 
American  Legion  of  Honor,  36  Fed.  253,  holding  question  whether  state- 
ments were  essentially  untrue,  might  be  left  to  jury;  Selby  v.  Mutual 
Life  Ins.  Co.,  67  Fed.  492,  holding  contract  of  insurance  voidable  only, 
where  there  was  no  stipulation  that  breach  of  warranty  rendered  it  void ; 
Commercial  etc.  Ins.  Co.  v.  Allen,  80  Ala.  677,  1  South.  206,  holding 
failure  to  disclose  an  easement  on  property  insured,  not  a  misrepre- 
sentation, and  not  material;  Waterbury  v.  Dakota  etc.  Ins.  Co.,  6  Dak. 
475,  43  N.  W.  699,  holding  voluntary  statement  concerning  stove-pipes, 
immaterial,  and  company  liable  for  loss ;  Ball  v.  Granite  State  Mut.  Aid 
Assn.,  64  N.  H.  292,  9  Atl.  104,  holding  conditions  as  to  truth  of  represen- 
tations, waived  by  acceptance  of  premiums;  Dupree  v.  Virginia  etc.  Ins. 
Co.,  92  N.  C.  436,  holding  inaccurate  valuation  of  property  not  vitiating 
element  in  fire  insurance  policy;  Queen  Ins.  Co.  v.  Leslie,  47  Ohio  St. 
413,  418,  9  L.  B.  A.  47,  48,  24  N.  E.  1073,  1076,  holding  fire  insurance 
policy  not  avoided,  under  Ohio  statute,  respecting  the  valuation  of  prop- 
erty insured;  Knecht  v.  Mutual  Life  Ins.  Co.,  90  Pa.  St.  121,  35  Am.  Bep. 
642,  holding  failure  to  carry  out  promise  in  application,  not  to  practice 
any  pernicious  habit,  insufiQcient  to  work  forfeiture ;  Equitable  Ldfe  Ins. 
Co.  V.  Hazlewood,  75  Tex.  345,  16  Asl  St.  Rep.  898,  7  L.  B.  A.  221,  12 
S.  W.  622,  holding  insured  did  not  warrant  that  his  statements  would 
be  correctly  written  down  by  medical  examiner. 

Modified  in  Alabama  etc.  Ins.  Co.  v.  Johnston,  80  Ala.  475,  2  South. 
131,  holding  immaterial  statement  will  not  avoid  policy,  though  untrue, 
if  assured  did  not  know  it  to  be  untrue;  Schwarzbach  v.  Ohio  Valley 
Protective  Union,  25  W.  Va.  653,  52  Am.  Rep.  230,  holding  statements 
in  policy  not  warranties  where  provisions  as  to  materiality  were  incon- 
sistent.     ^ 

Insurance — Representation  in  application  made  part  of  contract. 
Note,  29  Am.  Rep.  676. 

Covenant  in  application  for  life  insurance  against  future  pernicious 
habits.    Note,  85  Am.  Rep.  643. 

Answers   in   application    for   insurance   as   warranties.    Note,   69 
Am.  Rep.  820,  821. 

Breach  of  warranty  that  insured  has  not  made  previous  application 
for  insurance.    Note,  7  Ann.  Cas.  676. 

False  representations  as  to  previous  applications  forfeiting  life 
insurance.    Note,  66  L.  R.  A.  124. 

Effect  of  representations  by  insured.    Note,  13  £.  R.  0.  646. 
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Zxuniranc^  company  baa  xlglit  to  detemiiiio  what  la  material  In  affecting 
Inaimnce,  aa  any  Individnal  baa  rlgbt  to  make  viae  or  nnwiae  contract,  and 
wbere  tbe  contract  laxlear,  It  la  not  for  jury  to  decide. 

Approved  in  Home  Life  Infe.  Co.  v.  Myers,  112  Fed.  849,  60  C.  C.  A. 
544,  applying  rule  to  representation  that  assnred  has  no  other  insurance 
proposition  pending;  Johnson  v.  Massachusetts  Ben.  Assn.,  9  Kan.  App. 
244,  59  Pac.  671,  holding  acceptance  and  retention  of  premiums  after 
insurer  has  knowledge  of  facts  is  waiver  of  untrue  statements  in  appli- 
cation; Tohin  V.  Modem  Woodmen  of  America,  126  Mich.  168,  85 
N.  W.  474,  holding  condition  of  insurance  policy  that  insured  should 
he  in  good  health  at  time  of  receipt  of  policy  not  violated  because  of 
some  slight  temporary  indisposition;  Callies  t.  Modem  Woodmen,  98 
Mo.  App.  529,  72  S.  W.  715,  holding  where  applicant  for  insurance  i^ 
required  to  give  full  answers  to  questions  as  to  family  history,  and  he 
fails  to  state  in  answer  relating  to  his  brothers  that  one  was  dead,  there 
is  fraudulent  concealment  avoiding  policy;  Shoucair  v.  North  British  & 
Mercantile  Ins.  Co.,  16  N.  M.  573,  120  Pac.  330,  holding  stipulation  in 
fire  policy  that  interest  of  insured  must  be  unconditional  and  sole,  or 
policy  is  void,  is  valid  and  recorded  chattel  mortgage  on  property  in- 
validates policy;  Phoenix  life  Ins.  Co.  ▼.  Raddin,  120  U.  S.  189,  80 
L.  Ed.  646,  7  Sup.  Ct.  502,  holding  company  waived  imperfection  in 
answer  to  application  where  it  was  manifestly  incomplete;  Kelley  v. 
Mutual  Life  Ins.  Co.,  75  Fed.  643,  holding  warranty  in  policy  that 
insured  would  not  die  by  his  own  hand,  valid;  American  Credit  In- 
demnity Co.  V.  CarroUton  etc.  Mfg.  Co.,  95  Fed.  113,  36  C.  C.  A.  671, 
holding,  if  answer  as  to  amount  of  losses  was  untrue,  there  was  no 
liability  under  policy;  Alabama  etc.  Ins.  Co.  v.  Gamer,  77  Ala.  215, 
holding  materiality  of  question  of  age  was  settled  by  terms  of  policy; 
Kelly  V.  Life  Ins.  Clearing  Co.,  113  Ala.  465,  21  South.  365,  holding 
policy  avoided,  according  to  its  terms,  by  false  answer  concerning  prior 
application  for  insurance;  Waters  v.  Knights  of  Damon,  105  Ga.  152, 
31  S.  E.  155,  holding  insured  bound  by  warranties  in  application  regard- 
ing  use  of  liquors;  Northwestern  Masonic  Aid  Assn.  v.  Bodurtha,  23 
Ind.  121,  53  N.  E.  789,  holding  application,  including  an  "agreement," 
formed  part  of  insurance  contract,  and  breach  would  avoid  policy ;  John- 
son V.  Maine  etc.  Ins.  Co.,  83  Me.  188,  22  Atl.  108,  holding  answer 
respecting  brother's  insanity,  material,  wherie  insured  had  so  stipulated 
with  company;  Co-operative  Life  Assn.  v.  Leflore,  53  Miss.  15,  applying 
rule  to  stipulations  respecting  health  of  insured ;  Alve  v.  Mutual  Reserve 
etc.  Assn.,  147  Mo.  576,  49  S.  W.  557,  holding  stipulations  valid  that 
untrue  answers  as  to  health  and  prior  insurance  would  vitiate  policy; 
Continental  Nat.  Bank  v.  Farris,  77  Mo.  App.  196,  holding  individual 
loaning  money  to  bank  had  right  to  require  approval  of  board  of  di- 
rectors ;  Boyle  v.  Northwestem  Mut.  Relief  Assn.,  95  Wis.  319,  70  N.  W. 
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353,  holdiog  eondition  valid  that  parties  eontraet  apon  faith  of  good 
health  of  assured;  dissenting  opinion  in  Blnmer  v.  Phoenix  Ins.  Co.,  45 
Wis.  654|  majority  holding  statement  that  one  or  two  hands  slept  in  mill 
material  to- risk. 

Distin^ished  in  Hoffman  v.  Supreme  Coancil  Amerioan  Legion  of 
Honor,  35  Fed.  264,  256,  holding  question  whether  statements-  were 
essentially  nntrae  properly  left  to  jury;  Penn.  Mat.  Life  Ins.  Co.  v. 
Mechanics'  Say.  Bank  etc.  Co.,  72  Fed.  431,  38  L.  B.  A.  68,  19  C.  C.  A. 
286,  holding  materiality  of  question  and  answer  as  to  diseases  of  insured 
was  for  the  juiy. 

22  WaU.  67-60,  22  L.  Bd.  729,  800TT  T.  KEIXT. 

It  is  too  late  to  object,  upon  writ  of  error,  that  State  court  had  no  juris- 
diction to  act  where  assignees  in  bankruptcy  voluntarily  submitted  them- 
selves to  ita  jurisdiction. 

Approved  in  Davis  v.  Friedlander,  104  U.  S.  573,  26  L.  Ed.  819,  and 
Lindsay  v.  Corkery,  29  Gratt,  659,  both  holding  assignee  bound  by  ad- 
judication in  State  court,  between  himself  and  attaching  creditors ;  Win- 
chester V.  Heiskell,  119  U.  S.  463,  80  L.  Ed.  464,  7  Sup.  Ct.  282,  holding 
assignee  bound  by  decision  of  State  court  establishing  lien ;  In  re  MoUer, 
8  Ben.  530,  Fed^  Cas.  9699,  and  Augustine  v.  McFarland,  2  Fed.  Cas. 
215,  where  assignee  was  held  bound  by  foreclosure  suit. 

Distinguished  in  Druhe  Hardwood  Lumber  Co.  v.  Fishbein,  101  Minn. 
84,  11  Ann.  Oaa.  860,  111  N.  W.  951,  holding  that  rule  does  not  apply 
where  defendant,  receiver  of  bankrupt,  was  sued  as  individual. 

Decision  of  State  court  that  bankrupt  had  no  title  to  property,  presents 
no  question  of  whieh  Supreme  Ck>urt  can  take  Jurisdiction  upon  writ  of 
error. 

Approved  in  Cramer  v.  Wilson,  195  U.  S.  416,  49  Ii.  Ed.  269,  25 
Sup.  Ct.  94,  contention  that  conveyance  was  in  fraud  of  creditors  under 
State  law  or  that  residuaiy  estate  remained  in  grantor  which  would  pass 
under  Bankruptcy  assignee's  sale  raises  no  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  Ii.  B.  A.  686. 

22  WalL  60-67,  22  Ii.  Ed.  1QM,  PUTKAM  v.  DAT. 

In  absence  of  ftaud,  mistake  or  want  of  authority,  a  party  cannot,  on 
blU  of  review,  rely  upon  fact  that  he  never  saw  answer  or  cross-bill  filed  in 
his  behalf,  or  that  attorney  failed  to  make  the  best  defense. 

Affirmed  in  United  States  v.  Rio  Grande  Dam  &  Irrigation  Co.,  13 
N.  M.  406,  85  Pac.  399,  holding  where  judgment  was  rendered  against 
defendant  for  want  of  answer,  he  cannot  plead  negligence  of  his  at- 
torney as  ground  for  motion  to  set  it  aside;  Taylor  v.  Charter  Oak  Ins. 
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Co.,  3  McCraiy,  488,  17  Fed.  668,  holding  parties  bound  to  know  terms 
of  supplemental  decree. 

'  Implied  authority  of  attorney  in  conducting  litigation.    Note,  132 
Am.  St.  Bap.  152. 

Bill  of  re^ew  confines  court  to  examination  of  pleadings,  proceedings 
and  decree,  and  ezcdndes  consideration  of  proofs. 

Approved  in  Sharp  v.  Shenandoah  Furnace  Co.,  100  Va.  34,  40  S.  E. 
105,  following  rule;  Osborne  v.  San  Diego  Land  etc.  Co.,  178  U.  8.  32, 
44  L.  Ed.  966,  20  Sup.  Ct.  864,  holding  bill  of  review  will  lie,  errors 
apparent  on  face  of  record;  Cocke  v.  Copenhaver,  126  Fed.  147,  61 
C.  C.  A.  211,  holding  bill  of  review  containing  no  claim  of  newly 
discovered  evidence  can  only  be  maintained  for  errors  of  law  appearin<]: 
on  face  of  record,  and  must  be  filed  within  time  allowed  for  appeal 
from  decree  sought  to  be  reviewed;  Hill  v.  Phelps,  101  Fed.  652,  41 
C.  C.  A.  569,  holding  bill  of  review  to  modify  decree  on  ground  that  it 
constituted  adjudication  which  barred  second  smt  to  set  aside  fraudulent 
conveyance  will  not  lie,  where  bill  prayed  that  another  defendant  be 
jointly  liable  for  judgment  debt,  and  decree  thereon  was  satisfied,  and 
complainant  held  another  judgment  against  same  defendant;  Adriaans 
v.  Reilly,  27  App.  D.  C.  169,  holding  while  evidence  cannot  be  reviewed 
in  bill  of  review,  yet  facts  set  forth  in  pleadings  and  decree  must  be 
stated;  Davis  v.  Speiden,  3  McAr.  (D.  C.)  289,  holding  order  overruling 
demurrer  with  leave  to  answer  is  not  appealable  to  general  term,  but 
appeal  bond  operates  as  stay  of  proceedings  at  special  term,  and  decree 
affecting  rights  of  parties  at  such  special  term  during  appeal,  was* 
error;  Bnflfington  v.  Harvey,  95  U.  S.  99,  24  L.  Ed.  882,  holding  it  error 
to  insert  evidence  in  bill;  Thompson  v.  Maxwell  Land  Grant  ft  Ry.  Co., 
95  U.  S.  397,  24  L.  Ed.  484,  refusing  1x)  consider  facts  regarding  com- 
promise; Shelton  v.  Van  Kleeck,  106  U.  S.  534,  27  L.  Ed.  270,  1  Sup. 
Ct.  492,  holding  allegations  in  bill  of  review  of  facts,  inconsistent  with 
decree,  bad;  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  7,  81  L.  Ed. 
631,  8  Sup.  Ct.  814,  reversing  case  upon  questions  of  law  alone;  Barker 
V.  Barker,  2  Woods,  242,  Fed.  Cas.  987,  holding  fact  of  lien  not  estab- 
lished by  record,  and  therefore  not  reviewable;  Irwin  v.  Meyrose,  2 
McCrarj'^,  247,  7  Fed.  535,  dismissing  bill,  no  error  appearing  of  record ; 
Jourolmon  v.  Ewing,  85  Fed.  106,  29  C.  C.  A.  41,  -holding  bill  did 
not  lie  to  correct  erroneous  decree  resulting  from  misconception  of  evi- 
dence; Nashua  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.,  169  Mass.  161, 
47  N.  E.  608,  holding  bill  defective  in  not  setting  out  full  record ;  Priest- 
ley's  Appeal,  127  Pa.  St.  433,  4  L.  R.  A.  506,  17  Atl.  1086,  denying  bill 
brought  to  review  question  of  fact  respecting  commissions;  Wroten's 
Assignee  v.  Armat,  31  Gratt.  261,  and  Thomson  v.  Brooke,  76  Va.  164, 
both  coui-ts  finding  no  error  in  the  record;  Rawlings  v.  Rawlings,  75 
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Va.  89,  dismissing  bill  seeking  to  review  finding  of  executor's  good 
faith;  State  Bank  v.  Blanchard,  90  Va.  25,  17  S.  E.  743,  holding,  upon 
bill  of  review,  fact  of  purchaser's  good  faith  conclusively  established 
by  lower  court;  Parish  v.  New  Mexico  Min.  Co.,  6  N.  M.  237,  21  Pac. 
83,  appl3ring  rule  to  appeal  in  equity  case  by  writ  of  error;  Allen  v. 
Wilson,  21  Fed.  884,  Freeman  v.  Clay,  62  Fed.  7,  2  C.  C.  A.  687,  and 
Reed  v.  Stanly,  89  Fed.  432,  all  arguendo. 

Bills  of  review  for  errors  apparent.    Note,  20  Am.  Dec.  167. 

Where  defendant  aibnits  in  hia  answer  tliat  he  owes  subscription  on 
stock,  and  prays  for  contribution,  but  record  discloses  no  other  defense,  he 
cannot  set  np  laches  for  first  time  in  bUl  of  review. 

Approved  in  Burk  v.  Johnson,  146  Fed.  211,  76  C.  C.  A.  567,  where 
bill  to  rescind  contract  assigning  territory  for  promotion  of  societies 
under  copyrighted  by-laws  was  predicated  on  false  representations  of 
defendant,  it  is  not  sustainable  on  proof  of  mutual  mistake;  Gibson  v. 
Green,  89  Va.  526,  37  Am.  St  Bop.  880, 16  8.  E.  662,  holding  statute  of 
limitations  could  not  be  relied  upon  for  first  time  on  appeal. 

Distinguished  in  Union  Trust  Co.  v.  Southern  Sawmills  etc.  Co.,  166 
Fed.  205,  92  C.  G.  A.  101,  arguendo. 

Ftaetica  of  reciting  pleadings  and  proceedings  in  decree  is  abolidied  in 
Supreme  Oouri,  but  decree  may  state  conclusions  of  fact  as  well  as  of  law, 
and  often  does,  to  render  judgment  more  dear. 

Approved  in  McClaskey  v.  Barr,  48  Fed.  131,  holding  pedigree  of 
parties  properly  set  forth  in  decree. 

Miscellaneous.  Cited  in  Hendryx  v.  Perkins,  114  Fed.  806,  52  C.  C.  A. 
435,  to  point  that  decree  must  be  founded  on  allegata  and  probata. 

22  WalL  67--77»  22  L.  Ed.  826,  BITOHIB  T.  FBANKLIK  OOTJNTT. 

General  curative  act  of  Missouri,  ICarch  21,  1868^  to  pay  debts  con- 
tracted hy  counties,  without  consent  of  voters,  caused  hy  erroneous  construc- 
tion placed  on  imperfect  language  of  former  act,  giving  authority  to  County 
Courts  to  borrow  money  and  Issue  bonds  for  road  purposes,  is  valid. 

Approved  in  Gray  v.  Taylor,  227  U.  S.  56,  57  L.  Ed.  416,  33  Sup.  Ct. 
199,  holding  New  Mexico  Liaws  1909,  c.  80,  relating  to  changing  of 
county  seats,  was  not  a  local  or  special  law;  Grenada  Co.  Supervisors 
V.  Brogden,  112  U.  S.  272,  28  L.  Ed.  708,  5  Sup.  Ct.  131,  holding  act 
of  1872,  of  Mississippi,  requiring  payment  of  bonds,  issued  without 
previous  authority,  valid;  Anderson  v.  Santa  Anna,  116  U.  S.  364, 
29  L.  Ed.  635,  6  Sup.  Ct.  417,  sustaining  curative  act  legalizing  an  elec- 
tion declaring  in  favor  of  county  subscription  to  railroad;  Bradley  v. 
Franklin  Co.,  65  Mo.  639,  reaffirming  rule;  Nolan  Co.  v.  State,  83 
Tex.  200, 17  S.  W.  829,  sustaining  act  of  1885,  validating  county  bonds ; 
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Redd  V.  Supervisors  of  Henry  County,  31  Gratt.  712,  holding  act  confirm- 
ing county  subscription  to  railroad  stock  valid ;  Lewis  Co.  v.  Gordon,  20 
Wash.  88,  54  Pac.  780,  sustaining  act  providing  for  payment  of  expenses 
of  town  incorporated  under  unconstitutional  act;  dissenting  opinion  in 
^Treadway  v.  Schnauber,  1  Dak.  271,  46  N.  W.  476,  majority  holding  extra 
session  of  legislature  illegal  and  county  issue  of  bonds  made  under  its  acts 
void. 

Denied  in  Perrine  ▼.  Thompson,  17  Blatchf.  19,  Fed.  Cas.  10,997, 
holding  New  York  act  validating  irregularities  of  commissioners  in  issu- 
ing bonds  unconstitutional. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am. 
St.  Rep.  860. 

Liability  of  counties,  mode  of  its  enforcement  and  power  of  legis- 
lature to  modify  or  impair.    Note,  68  Am.  Dec.  S&99. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  671,  680. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  &•  A. 
696. 

22  Wall  77-81,  22  L.  Ed.  664,  ICAXWELXi  y.  8TBWABV.  • 

Record  of  judgment  is  vUld  upon  its  face  if  It  appear  that  court  had 
jorladlctlon  of  subject  matter  of  action  and  of  parties,  aaid  tbat  Jn^-gment 
had  in  fact  been  rendered. 

Approved  in  Keyser  v.  Lowell,  117  Fed.  406,  64  C.  C.  A.  674,  holding 
void  Colorado  act  of.  April  6,  1889,  barring  action  against  residents 
on  sister  State  judgment,  founded  on  cause  of  action  barred  in  Colo- 
rado, but  not  barred  in  State  where  judgment  rendered;  Smith  v. 
Kiene,  231  Mo.  224, 182  S.  W.  1066,  applying  rule  to  judgment  in  action 
for  real  estate  taxes;  Christiansen  v.  Kriesel,  133  Wis.  613,  113  N.  W. 
982,  holding  in  suit  a  foreign  judgment  prima  facie  ease  made  out  by 
authenticated  transcript  of  judgment-roll,  showing  court  having  judge, 
clerk,  seal  and  record,  and  that  defendant  appeared  in  action ;  Carpenter 
V.  Strange,  141  U.  S.  101,  96  L.  Ed.  964,  11  Sup.  Ct.  964,  holding  record 
of  New  York  judgment  duly  exemplified;  Walker  v.  Sturbans,  38  Fed. 
300,  holding  judgment  and  order  of  sale  in  State  court,  valid;  Wood- 
bridge  &  Turner  Engineering  Co.  v.  Ritter,  70  Fed.  678,  holding  record 
of  New  Jersey  judgment  sufficient;  Lehman,  Durr  Co.  v.  Glenn,  87 
Ala.  626,  6  South.  46,  giving  full  faith  and  credit  to  decree  of  Virginia 
court;  Sammis  v.  Wightman,  31  Fla.  26,  12  South.  630,  giving  full 
credit  to  New  York  judgment;  Moody  v.  Deutsch,  86  Mo.  246,  holding 
judgment  of  trial«  court  sufficiently  formal  where  it  showed  relief 
granted;  Pickering  v.  Templeton,  2  Mo.  App.  431,  holding  entry  suffi- 
ciently complete;  Terry  v.  Berry,  13  Nev.  521,  holding  judgment  valid, 
notwithstanding  irregularity  in  form  of  judgment-roll ;  Gilchrist  v.  West 
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Virginia  Oil  etc.  Co.,  21  W.  Va.  118,  46  Am.  Bep.  567,  holding,  under 
New  York  statute,  personal  judgment  against  foreign  corporation  not 
appearing,  void;  dissenting  opinion  in  Pennywit  v.  Foote,  27  Ohio  St. 
647,  majority  holding  court  had  no  jurisdiction  of  defendant  on  account 
of  Civil  War. 

Defense  of  payment  in  suit  on  a  judgment,  is  not  good  when  It  does  not 
anywhere  appear  that  value  of  property  taken  under  attachment  in  former 
suit  was  sufficient  to  discharge  entire  judgment. 

Approved  in  Chapman  v.  H.  D.  Lee  Mercantile  Co.,  7  Kan.  App.  258, 
53  Pac.  780,  holding  that  in  order  to  show  debt  was  satisfied,  it  must 
appear  that  property  levied  upon  was  sufficient  and  applied  to  payment 
of  claim  sued  on. 

Trial  hy  court,  without  waiver  of  jury»  is  at  most  only  error,  and  Judg- 
ment after  such  trial  is  not  necessarily  void;  mere  errors  cannot  he  set  up 
as  defense  to  aa  action  brought  upon  it. 

Approved  in  Humphries  v.  District  of  Columbia,  174  U.  S.  195,  43 
L.  Ed.  946,  19  Sup.  Ct.  639,  holding  judgment  not  avoided  by  irregu- 
larity in  rendition  of  verdict;  Hubbardston  Lumber  Co.  v.  Covert,  35 
Mich.  26^,  holding  record  could  not  be  rejected  on  ground  that  party 
was  misnamed.' 

Distinguished  in  District  of  Columbia  v.  Humphries,  12  App.  D.  C. 
132,  holding  that  sealed  verdict  by  eleven  jurors  is  absolute  nullity 
and  can  be  impeached  by  direct  or  collateral  proceedings. 

Seizure  of  personal  property,  under  attachment,  is  not  necessarily  a 
satisfaction  of  judgment  afterward  obtained,  though  sheriff  is  responsible 
for  exerciite  of  ordinary  care  in  preserving  it.-  Burden  is  on  defendant  in 
action  of  Judgmeilt  to  prove  satisfaction. 

Approved  in  Taylor  v.  Felder,  5  Tex.  Civ.  App.  423,  23  S.  W.  482, 
holding  defendant  required  to  show  that  levy  of  distress  warrant  re- 
sulted in  satisfaction  or  reduction  of  claim;  Chapman  v.  H.  D.  Lee 
Mercantile  Co.,  7  Kan.  App.  258,  63  Pac.  780,  holding  mere  levy  of 
attachment  did  not  satisfy  debt. 

Distinguished  in  Lackett  v.  Rumbaugh,  45  Fed.  ,32,  holding  judgment 
void  and  attachment  proceedings  nullities. 

Satisfaction  of  judgments  and  executions  by  levy  on  real  or  per- 
sonal property.    Note,  58  Ajn.  Dec.  S53. 

Whether  plaintiff  or  defendant  must  suffer  when  property  is  lost 
in  sheriff's  hands.    Note,  91  Am.  Dec.  314. 

Jurisdiction  of  person  is  presumed  in  favor  of  Judgment  when  record 
shows  that  party  voluntarily  appealed  and  submitted  himself  to  Jurisdlo- 
tion,  and  filed  demurrer  and  answer,  and  went  to  trial  upon  the  issues. 
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Approved  in  Central  Stock  Yards  Co.  v.  Louisville  etc.  B.  R.  Co., 
112  Fed.  826,  827,  holding  remedy  provided  by  sections  8,  9  of  Inter- 
state Act,  injunction  to  compel  obedience  to  section  3  will  not  lie; 
L'Engle  v.  Gates,  74  Fed.  515,  holding  want  of  jurisdiction  waived  by 
appearance  and  plea  to  the  merits;  dissenting  opinion  in  Pennywit  v. 
Foote,  27  Ohio  St.  642,  majority  holding  attorney  could  not  waive 
client's  rights  created  by  state  of  rebellion  and  enter  his  appearance; 
Romaine  v.  Union  Ins.  Co.,  28  Fed.  638,  arguendo. 

Judgments  in  rem  and  their  effect  as  res  adjudicata.    Note,  75  Am. 
Dec  722. 

Fraud  cannot  be  i^eaded  to  aa  action  in  one  State  upon  judgment  in 
another. 

Approved  in  Barbee  v.  Shannon,  1  Ind.  Ter.  208,  40  S.  W.  586,  hold- 
ing that  adjudication  of  court  of  Creek  nation  that  lease  is  valid  pre- 
cludes all  inquiries  in  subsequent  proceedings  between  parties  as  to 
]>ower  of  its  chief  to  make  it;  Hanley  v.  Donoghue,  116  U.  S.  3,  29 
L.  Ed.  536,  6  Sup.  Ct.  243,  sustaining  action  in  Maryland  on  judgment 
obtained  in  Pennsylvania;  Simmons  v.  Saul,  138  U.  S.  459,  34  L.  Ed. 
1062,  11  Sup.  Ct.  375,  dismissing  bill  seeking  to  set  aside  probate  pro- 
ceedings in  Louisiana  on  ground  of  fraud;  Barras  v.  Bidwell,  3  Woods, 
7,  Fed.  Cas.  1039,  overruling  defense  that  fraud  was  practiced  by  at- 
torneys in  former  action;  Union  Trust  Co.  v.  Rochester  etc.  Co.,  29 
Fed.  610,  holding  alleged  collusive  arrangement  between  adverse  par- 
ties in  former  action  not  available  in  suit  on  judgment ;  Duff  v.  Hopkins, 
33  Fed.  608,  holding  certain  defenses  to  writ  of  scire  facias  issued  on 
revived  judgment  not  available;  Peninsular  Iron  Co.  v.  Eells,  68  Fed. 
35,  15  C.  C.  A.  189,  and  Hambleton  v.  Olenn,  72  Md.  348,  20  Atl.  120, 
holding  decree  of  court  of  another  State  not  impeachable  for  fraud 
in  collateral  proceeding;  Kansas  City  etc.  R.  R.  Co.  v.  Morgan,  76  Fed. 
435,  21  C.  C.  A.  468,  holding  plaintiff  bound  by  judgment  obtained  by 
liis  next  friend,  even  if  fraud  were  admitted;  Board  of  Commrs.  of 
Lake  County  v.  Piatt,  79  Fed.  573,  25  C.  C.  A.  87,  where  fraudulent 
arrangement  among  parties  to  prior  suit  was  alleged  but  not  allowed; 
Alkire  Grocery  Co.  v.  Richesin,  91  Fed.  84,  holding  judgment  of  State 
court  conclusive;  Ambler  v.  Whipple,  139  111.  324,  32  Am.  St.  Rep.  212, 
28  N.  E.  845,  holding  plea  of  fraud  inadmissible;  Snow  v.  Mitchell, 
37  Kan.  641, 16  Pac.  739,  holding  defense  in  suit  on  judgment  of  fraudu- 
lent assignment  in  prior  suit,  unavailable;  Mooney  v.  Hinds,  160  Mass. 
471,  36  N.  E.  484,  holding  fraud  in  decree  of  California  court  could 
not  be  inquired  into ;  Knapp  v.  Thomas,  39  Ohio  St.  387,  48  Am.  St.  Bep. 
468,  holding  an  unconditional  pardon  could  not  be  impeached  for  fraud 
in  collateral  and  summary  proceeding. 

Distinguished  in  Levin  v.  Gladstein,  .142  N.  C.  486,  115  Am.  St.  Bep. 
747,  32  L.  R.  A.  (N.  S.)  905,  55  S.  E.  373,  375,  in  action  on  foreign 
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judgment,  defendant  may  set  up  equitable  defense  that  judgment  was 
procured  by  fraud;  Sewall  v.  Sewall,  122  Mass.  161,  23  Ajbl  Rep.  304, 
holding  decree  of  diyorce  void  where  libelant  fraudulently  procured 
court's  jurisdiction. 

Denied  in  Mottn  v.  Davis,  151  N.  C.  245,  246,  65  S.  E.  973,  holding 
fraud  in  procurement  of  judgment  in  another  State  is  available  as  de- 
fense to  action  thereon  in  North  Carolina. 

Fraud  as  a  plea  against  sister  State  judgment.    Note,  2  Ajn.  Dec 
46. 

Bight  to  plead  fraud  as  defense  in  action  on  foreign  judgment. 
Note,  Ann.  Oas.  1914D,  1003. 

Bight  to  resist  judgment  of  sister  State  on  ground  of  frand.    Note, 
32  L.  B.  A.  (N.  S.)  932,  938. 

22  Wall.  81-98,  22  Ii.  Ed.  738,  HATOBAFT  ▼.  UKITBD  STATES. 

Cotton,  in  Civil  War,  has  been  unif ornily  held  to  have  been  legitimate 
subject  of  capture. 

Approved  in  Lamar  v.  Browne,  92  U.  S.  194,  23  L.  Ed.  653,  holding 
agents  of  government  not  liable  for  retention  of  captured  cotton ;  Young 
V.  United  States,  97  U.  S.  58,  24  L.  Ed.  997,  holding  cotton  belonging 
to  foreigner,  who  aided  Rebellion,  subject  to  confiscation. 

Court  of  claims  baa  no  jurisdiction  of  action,  commenced  two  years 
after  suppression  of  Rebellion,  by  one  who  gave  it  aid  and  comfort,  to 
recover  money  in  treasury,  arising  ftom  sale  of  captured  property. 

Approved  in  Rice  v.  United  States,  122  U.  S.  616,  620,  30  L.  Ed.  793, 
7  Sup.  Ct.  1384,  1385,  holding  claim,  under  act  of  1877,  barred  by  lapse 
of  time ;  Lane  v.  United  States,  154  U.  S.  616,  22  L.  Ed.  743,  14  Sup. 
Ct.  1204,  holding  claim  barred  by  two  years'  lapse;  Austin  v.  United 
States,  155  U.  S.  426,  39  L.  Ed.  209,  15  Sup.  Ct.  171,  holding  claimant 
not  entitled  to  recover  under  special  act  of  March  3,  1883,  for  want  of 
loyalty. 

Where  right  and  remedy  are  created  by  same  statute,  the  remedy  pro- 
vided is  exclusive  of  all  others;  hence,  two  years'  limitation  only  applies 
to  action  for  restoration  of  captured  property. 

Approved  in  Dolenty  v.  Broadwater  County,  45  Mont.  267,  122  Pac. 
922,  holding  right  to  sue  for  taxes  paid  under  process  is  statutory,  and 
statute  may  fix  time  under  which  it  must  be  exercised. 

Liability  of  soldiers  for  destroying  property  during  war.    Note, 
87  Am.  Dec.  509. 

Belligerent  rights.    Note,  91  Am.  Dec.  280. 
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22  WalL  99^104,  22  L.  Ed.  816,  UNITED  STATES  T.  HOME  IN8UBAKCE 
CO. 

Plea  of  general  issae  admits  caiH^dty  of  plaintUf  corporation  to  soe, 
as  does  going  to  trial  upon  the  merits. 

Approved  in  Cardo  Co.  v.  Adams,  231  Fed.  956,  holding  when  juris- 
diction appears  from  nature  of  suit,  duty  is  not  imposed  on  Federal 
court  on  its  own  motion,  unless  raised  by  issue,  to  inquire  into  capacity 
of  plaintiff  to  sue;  Imperial  Ref.  Co.  v.  Wyman,  38  Fed.  576,  3  L.  B.  A. 
505,  holding,  under  general  denial,  incorporation  of  plaintiff  conld  not 
be  questioned;  Emerson  Co.  v.  Nimocks,  88  Fed.  281,  holding  objection 
to  plaintiff's  corporate  existence  waived  by  answer. 

Ol&cen  acting  under  color  of  office  ille^^y  are  de  facto  officers,  and 
their  acts  are  valid  as  concerns  third  parties  and  the  pnblle;  hence  enact- 
ments of  de  facto  legislatures  in  rebel  States,  during  the  war,  by  which 
corporations  were  created,  were  yalid. 

Approved  in  CuUins  v.  Overton,  7  Okl.  482,  54  Pac.  706,  where  Texas 
authorities  organized  disputed  territory  into  county  government,  jude:- 
ment  of  court  thereof  was  valid  though  later  Federal  Supreme  Court 
held  territory  was  not  in  Texas;  Joseph  v.  Cawthom,  74  Ala.  415, 
holding  attachment  proceedings  not  affected  by  failure  of  clerk  to  take 
ojBLth  of  office;  dissenting  opinion  in  Penny  wit  v.  Foote,  27  Ohio  St.  • 
638,  majority  holding  judgment  of  court  connected  with  insurrectionary 
government  of  Arkansas,  not  binding  on  nonresident. 

Distinguished  in  Bragg  v.  Tuffts,  4l9  Ark.  562,  6  S.  W.  161,  holding 
ordinance  of  Arkansas  convention,  for  revenue,  being  a  w&r  measure  and 
hostile  to  Union,  void. 

Conclusiveness  of  judgement  of  foreign  country.     Note,  20  L.  B.  A. 
682. 

22  Wall.   106-llfi,  22    L.  Ed.  713,  MABYIiANB    ▼.    BALTIMOBE    BTO. 
B.  B.  CO. 

Implication  that  undertaking  in  contract  is  to  pay  in  gold,  mnst  be 
found  in  language  of  contract,  and  undertaking  cannot  he  presumed  from 
expectation  of  parties. 

Approved  in  Consolidated  Arizona  Smelting  Co.  v.  Hinchman,  212 
Fed.  817,  129  C.  C.  A.  267,  holding,  though  parties  contracted  upon  basis 
that  mining  operations  would  be  carried  on,  they  did  not  bind  themselves 
to  do  so,  an<^  court  can  go  no  further  than  expressions  used  in  contract; 
Dennis  v.  Slyfield,  117  Fed.  478,  54  C.  C.  A.  520,  applying  principle  to 
admissibility  of  parol  to  vary  written  contract;  Anderson  v.  Pacific 
Coast  Co.,  99  Fed.  110,  holding  allegation .  that  coal  furnished  '^with' 
intention,  expectation,  and  anticipation  that  price  therefor  should  be 
deducted  from  certain  freights"  is  not  equivalent  to  allegation  that 
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snch  was  mutual  agreement  of  parties;  Woodruff  ▼.  Mississippi,  162 
U.  S.  303,  40  L.  Ed.  977,  16  Sup.  Ct.  824,  holding  bonds  valid  and  pay- 
able in  legal-tender  notes;  Heirs  of  Watrous  v.  McKie,  54  Tex.  71, 
holding  parties  bound  by  written  contract  to  abide  by  a  judgment, 
construction  not  being  dependent  upon  expectations,  etc.,  of  parties; 
dissenting  opinion  in  Woodruff  v.  Mississippi,  162  U.  S.  311,  40  L.  Ed. 
980,  16  Sup.  Ct.  827,  arguendo. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  B.  A. 
618. 

Beference  to  surroimdiiig  drcomstinces  is  allowed  to  ascertain  subject 
matter  of  contract  or  to  aid  constmctioxi,  but  not  for  purpose  of  adding 
new  and  distinct  undertaking. 

Approved  in  The  F.  J.  Luckenbach,  213  Fed.  674,  holding  in  absence 
of  any  express  provision  in  charter-party  as  to  manner  of  stowage  or 
delivery  of  cargo,  custom  of  trade  may  be  shown;  In  re  Southern  Pac. 
Co.,  155  Fed.  1008,  applying  rule  in  construing  agreement  for  arbitra- 
tion between  railroad  company  and  Order  of  Railway  Telegraphers; 
Barcus  v.  Gates,  130  Fed.  367,  applying  rule  to  written  contract  for  em- 
ployment of  attorney  for  contingent  fee;  Ferguson  Contracting  Co.  v. 
Manhattan  Trust  Co.,  118  Fed.  795,  55  C.  C.  A.  529,  holding  under 
cross-bill  to  enforce  statutory  lien  on  railroad  in  favor  of  subcontractor, 
evidence  to  prove  an  agreement,  unsupported  by  allegations  in  pleading 
by  principal  contractor  to  take  certain  bonds  which  contractor  had 
contracted  to  receive  in  part  payment  for  work  done,  is  inadmissible: 
Dennis  v.  Slyfield,  117  Fed.  478,  54  C.  C.  A.  520,  applying  rule  where 
contract  was  void  for  want  of  mutuality;  Loyalton  Electric  Light  Co. 
V.  California  Pine  Box  etc.  Co.,  22  Cal.  App.  77, 133  Pac.  324,  applying  rule 
in  construing  contract  as  to  supply  of  electric  light;  Mason  v.  Spalding, 
7  Mackey  (D.  C),  122,  holding  parol  evidence  was  admissible  in  construinfr 
contract  on  bill  filed  for  accounting ;  Burt  v.  Garden  City  Sand  Co.,  237  111. 
478,  86  N.  E.  1057,  holding  that  under  contract  to  sell  entire  output 
of  cement  mill,  buyer's  expectations  that  mill  would  be  run  to  full 
capacity  cannot  be  imported  into  contract;  Merica  v.  Burget,  36  Ind. 
App.  469,  75  N.  E.  1086,  construing  contract  whereby  vendors  of  bank 
agreed  to  quit  banking  business  and  not  start  another  bank  in  same 
town  while  vendees  continued  to  own  bank;  Albert  v.  Tidewater  Ry. 
Co.,  107  Va.  260,  58  S.  E.  576,  appl3ring  rule  to  explain  ambiguity  in 
contract  to  convey  right  of  way  to  railroad  company;  Kirschbaum  v. 
Blair,  98  Va.  42,  34  S.  E.  897,  holding  where  sureties  guaranteed  such 
advances  to  principal  as  might  in  judgment  of  creditor  ''be  warranted 
by  his  (principal's)  accepted  sales,''  and  there  were  no  accepted  sale? 
at  time  of  advances,  sureties  are  not  bound  therefor;  Reed  v.  Merchants* 
Mnt.  Ins.  Co.,  95  U.  S.  31,  24  L.  Ed.  350,  construing  clause  in  marine 
vin— 61 
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insuranee  x>olicy  by  aid  of  circumstances;  United  States  ▼.  Peck,  102 
U.  S.  65,  26  L.  Ed.  47,  admitting  parol  evidence  to  prove  that  parties 
contracted  for  hay,  to  be  gathered  in  a  particular  region;  Mellen  v. 
Ford,  28  Fed.  646,  construing  meaning  of  '* plastering  and  stucco-work," 
in  contract,  without  aid  of  parol  testimony;  Chicago  etc.  R.  R.  Co.  v. 
Pyne,  30  Fed.  88,  construing  ambiguous  contract  by  its  language,  where 
there  were  no  extraneous  circumstances  of  value  to  assist  the  court; 
Sorcnsen  v.  Keyser,  51  Fed.  32,  2  C.  C.  A.  92,  excluding  parol  evidence 
to  show  meaning  of  word  ''drought,"  as  used  in  contract;  Union  Stock 
Yards  &  T.  Co.  v.  Western  Land  etc.  Co.,  59  Fed.  57,  7  C.  C.  A.  660, 
rejecting  evidence  offered  to  change  effect  of  contract  for  bailment  of 
cattle;  Shipman  v.  Saltsburg  Coal  Co.,  62  Fed.  148,  10  C.  C.  A.  311, 
holding  contract,  by  its  terms,  did  not  require  parties  to  take  coal  in 
monthly  installmei^ts ;  Consolidated  Coal  etc.  Co.  v.  Mercer,  16  Ind. 
App.  511,  44  N.  E.  1007,  holding  contract  for  delivery  of  certain  num- 
ber of  brick  per  month  did  not  require  whole  to  be  delivered  on  the  first  of 
each  month;  Tuxbury  v.  French,  41  Mich.  13,  1  N.  W.  906,  holding  ex- 
trinsic evidence  necessary  to  explain  will;  Bruce  v.  Fulton  Nat.  Bank, 
79  N.  Y.  165,  35  Am.  Rep.  610,  holding  where  contract  was  silent,  lessee 
could  not  be  held  bound  to  renew  lease  by  implication ;  Heirs  of  Watrous 
V.  McKie,  54  Tex.  71,  holding  parties  bound  by  written  contract  to 
abide  by  a  certain  judgment  in  a  similar  controversy ;  Talbott  v.  Rich- 
mond etc.  R.  R.  Co.,  31  Gratt.  689,  holding,  with  reference  to  deed  and 
surrounding  circumstances,  that  there  was  no  dedication  to  public; 
Bank  of  Old  Dominion  v.  McVeigh,  32  Gratt.  538,  interpreting  contract 
to  enter  consent  judgment,  by  its  terms  and  by  aid  of  parol  evidence; 
Collier  v.  Southern  Express  Co.,  32  Gratt.  724,  holding  contract  of 
surety  could  not  be  varied  by  parol  evidence;  Isham  v.  Parker,  3  Wash. 
764,  29  Pac.  838,  applying  rule  to  interpretation  of  contract  between 
attorney  and  client;  Mississippi  River  Logging  Co.  v.  Wheelihan,  94 
Wis.  102,  68  N.  W.  880,  majority  holding  omitted  words  in  contract 
could  not  be  constructively  supplied. 

Parol  evidence  of  mistake  in  description  of  land  devised.    Note, 
16  L.  B.  A.  321. 

Acts  of  Maryland,  1836  and  1839,  constituting  contract  1>etween  State 
and  railroad  for  issue  of  bonds  in  aid  of  latter,  did  not  provide  for  pay- 
ment  of  interest  and  dividends  in  any  particular  kind  of  money,  and  fact 
tbat  until  1866  they  were  paid  in  sterling  funds  cannot  change  contract, 
and  they  may  be  paid  in  legal-tender  notes. 

Approved  in  Legal-Tender  Case,  110  U.  S.  438,  28  L.  Ed.  211,  4  Sup. 
Ct.  124,  holding  notes  of  United  States,  reissued  under  act  of  1878,  legal 
tender  in  payment  of  private  debts;  Mercantile  Trust  Co.  v.  Baltimore 
etc.  R.  R.  Co.,  82  Fed.  372,  arguendo. 

Miscellaneous.  Cited  illustratively  in  Woodruff  v.  United  States, 
162  U.  S.  299,  310,  40  L.  Ed.  975,  979,  16  Sup.  Ct.  823,  827. 
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Bight  to  comiMl  account  of  profits,  in  equity,"  la  one  of  moat  approred 
criteria  of  eziatenee  of  partnerabip. 

Approved  in  Priest  v.  Chouteau,  85  Mo.  405,  55  Am.  Bep.  377  (affirm- 
ing 12  Mo.  App.  258),  holding  acts  of  parties  and  circumstancea  estab- 
lished fact  of  partnership  in  theater  businesa. 

One  lending  money  to  member  of  firm,  who  volmitazlly  promiaea  lender 
an  indefinite  proportion  of  profits,  doea  not  become  a  partner. 

Approved  in  Moore  v.  Williams,  26  Tex.  Civ.  146,  62  S.  W.  980,  hold- 
ing where  plaintiff's  evidence  tended  to  show  partnership  by  virtue 
of  participation  in  profits  of  contract  for  construction  of  waterworks, 
question  of  partnership  is  for  jury;  Meehan  v.  Valentine,  145  U.  S.  625, 
36  L.  Ed.  842,  12  Sup.  Ct.  975,  holding  one  loaning  money  to  firm,  for 
interest  and  contingent  share  of  profits,  not  a  partner;  In  re  Ward, 
2  Flipp.  464,  Fed.  Cas.  17,144,  holding  loan,  at  interest  proportionate 
to  profits,  did  not  constitute  lender  a  partner;  dissenting  opinion  in 
Hobson  V.  New  Mexico  etc.  R.  R.  Co.,  2  Ariz.  192,  11  Pac.  555,  inajority 
holding  question  of  contributory  negligence  for  jury  where  employee 
of  railroad  in  driving  team  engaged  in  construction  work  waa  injured 
while  riding  on  construction  train  to  work. 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note, 
18  L.  B.  A.  (N.  8.)  991,  1038,  1104. 

Proof  against  one  person  of  declarations  by  another  to  ahow  part- 
nership.   Note,  20  L.  B.  A.  595.  ' 

Court  should  make  plain  to  Jury  the  iaaaea  they  are  to  try,  ahonld  admit 
only  anch  evidence  aa  is  proper  in  theae  isanea,  and  inatmct  them  in  rtilea 
of  law  by  which  evidence  is  to  be  examined  and  applied. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Holbrook,  235  U.  8.  630,  59 
L.  Ed.  894,  35  Sup.  Ct.  143,  7  N.  C.  C.  A.  821,  in  action  under  Employers' 
Liability  Act  of  1908.  it  is  error  in  instructing  on  question  of  damages, 
to  tell  jury  that  pecuniary  injury  suffered  by  infant  children  is  greater 
than  when  all  beneficiaries  are  all  adults  or  defendants  who  are  next  of 
kin ;  Texas  etc.  R.  R.  Co.  v.  Rhodes,  71  Fed.  148, 18  C.  C.  A.  9,  reversing 
case  for  errors  in  refusing  to  give  correct  instructions  to  jury ;  Swanson 
v.  Allen,  108  Iowa,  419,  79  N.  W.  132,  reversing  case  on  account  of  con- 
fused instructions,  and  for  reading  pleadings  to  jury  in  lieu  of  concise 
statement ;  St.  Louis  etc.  R.  R.  Co.  v.  Toomey,  6  Kan.  App.  415,  49  Pae. 
820,  holding  court  properly  submitted  issues  of  negligence  to  jury. 

Where  there  is  no  evidence  npon  which  Jnry  can  properly  proceed  to 
find  for  party  producing  it,  conceding  to  evidence  greatest  poaaible  force  to 
which  it  is  fairly  entitled,  court  may  withhold  case  ftom  Jnry. 

Approved  in  Cook  v.  Klonas,  164  Fed.  635,  90  C.  C.  A.  403,  National 
Aasn.  of  Ry.  Postal  Clerks  v.  Scott,  155  Fed.  96,  83  C.  C.  A.  652,  Yazoo 
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&  M.  V.  R.  Co.  V.  United  States,  191  Fed.  1007,  111  C.  C.  A.  676,  Ford 
y.  Ford,  27  App.  D.  C.  412,  6  L.  R.  A.  (N.  8.)  442,  Estate  of  McLane, 
21  D.  C.  569,  Somerville  v.  Knights  Templars'  etc.  Assn.,  11  App.  D.  C. 
424,  Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  62,  35  S.  W.  252,  Bales 
V.  Bales,  164  Iowa,  275,  146  N.  W.  680,  Williams  v.  Kansas  City  South- 
ern Ry.  Co.,  257  Mo.  116,  52  L.  B.  A.  (N.  S.)  448, 165  S.  W.  796,  Metro- 
politan Ry.  Co.  V.  Fonville,  19  Okl.  293,  91  Pac.  905,  Radley  v.  Knepfly, 
104  Tex.  135,  135  S^  W.  113,  and  White  v.  Brewing  Co.,  51  W.  Va.  263, 
41  S.  E.  182,  Boswell  v.  First  Nat.  Bank,  16  Wyo.  201,  92  Pac.  636,  all 
following  rule ;  Delk  v.  St.  Louis  etc.  R.  R.  Co.,  220  U.  S.  587,  55  L.  Ed. 
596,  31  Sup.  Ct.  617,  upholding  refusal  to  instruct  jury  that  evidence 
established  defense  of  contributory  negligence  in  action  for  personal 
injuries;  Hepner  v.  United  States,  213  U.  S.  112, 113,  27  L.  B.  A.  (N.  S.) 
739,  53  L.  Ed.  724,  29  Sup.  Ct.  474,  holding  in  civil  suit  to  recover 
penalty  by  United  States  when  it  appears  from  undisputed  testimony 
that  defendant  has  committed  offense  charged,  trial  judge  may  direct 
verdict  in  favor  of  government;  District  of  Columbia  y.  Moulton,  182 
U.  S.  582,  45  L.  Ed.  1241,  21  Sup.  Ct.  842,  holding  erroneous  to  refuse 
instruction  for  defendant  where  steam-roller  left  close  to  curb  on  street 
where  it  was  in  use,  for  two  days  after  it  broke  and  horse  became 
frightened  by  it;  Norfolk  &  W.  Ry.  Co.  v.  Gardner,  162  Fed.  115,  89 
C.  C.  A.  114,  upholding  refusal  to  direct  verdict;  Russell  v.  Oregon  etc. 
R.  Co.,  155  Fed.  26,  83  C.  C.  A.  618,  applying  rule  in  case  where  bridge 
foreman  was  conclusively  guilty  of  contributory  negligence;  American 
Sheet  etc.  Plate  Co.  v.  Pittsburgh  etc.  Ry.  Co.,  143  Fed.  795,  6  Ann.  Gas. 
626,  12  L.  B.  A.  (K.  S.)  382,  75  C.  C.  A.  47,  where  engineer  entering 
city  at  night  was  flagged  and  told  house  ahead  was  on  Are  and  that 
firemen  were  about  to  run  hose  pn  track,  and  he  could  not  back  because 
of  train  behind,  and  he  immediately  went  ahead,  railroad  not  liable  ta 
owner  of  building  for  interfering  with  firemen;  Parks  v.  Southern  Ry. 
Co.,  143  Fed.  277,  278,  74  C.  C.  A.  414,  upholding  direction  of  verdict  • 
for  defendant  in  action  for  killing  flagman  while  trying  to  flag  train; 
Loder  v.  Jayne,  142  Fed.  1022,  ordering  new  trial  of  remission  of  ex- 
cessive damages  in  action  for  damages  caused  by  unlawful  combination 
in  restraint  of  interstate  commerce;  Huntt  v.  McNamee,  141  Fed.  294, 
295,  72  C.  C.  A.  441,  upholding  direction  of  verdict  in  action  for  personal 
injuries  where  complaint  charged  defendant  because  of  negligence  of 
his  agent  and  uncontradicted  evidence  showed  agent  was  independent 
contractor;  Minahan  v.  Grand  Trunk  etc.  Ry.  Co.,  138  Fed.  46,  70 
C.  C.  A.  463,  where  servant  working  on  scaffolding  was  killed  by  recoil 
of  pneumatic  tool,  which  should  not  recoil  when  in  proper  condition, 
and  he  had  previously  told  foreman  that  it  was  out  of  order  and  later 
was  told  it  was  repaired,  questions  of  assumption  or  risk  or  contributory 
negligence  were  for  jury;  Camden  etc.  Ry.  Co.  v.  Rice,  137  Fed.  328, 
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69  C.  C.  A.  656,  holding  evidence  in  action  for  injuries  to  street-car 
passenger  while  attempting  to  alight  required  submission  of  question  of 
contributory  negligence;  Roessler  etc.  Chemical  Co.  v.  Peterson,  134  Fed. 
791,  67  C.  C.  A.  295,  holding  general  laborer  in  factory  burned  while 
slacking  lime  assumed  risk  incident  to  employment ;  Chicago  etc.  Ry.  Co. 
V,  Andrews,  130  Fed.  74,  64  C.  C.  A.  399,  applying  rule  in  action  for 
injuries  at  railroad  crossing  where  plaintiff  was  guilty  of  contributory 
negligence ;  Fitzpatrick  v.  Graham,  122  Fed.  404,  58  C  C.  A.  619,  hold- 
ing ejectment  against  heirs  at  law  must  be  dismissed  where  it  is  based 
on  alleged  delivery  by  deceased  to  plaintiff  of  deed  conveying  property, 
because  only  evidence  to  support  such  allegation  is  uncorroborated  and 
uncontradicted  evidence  of  plaintiff;  Wright  v.  Sanley,  119  Fed.  333,  56 
C.  C.  A.  234,  refusing  to  direct  verdict  for  defendant  on  ground  of 
assumption  of  risk,  in  action  by  employee  who  was  working  for  first 
time  at  planing-mill  and  received  injuries;  United  States  v.  Lee  Huen, 
118  Fed.  464,  holding  in  Chinese  deportation  cases,  commissioner  justi- 
fied in  regarding  as  insufficient  contradicted  Chinese  testimony;  Judd  v. 
New  York  etc.  S.  S.  Co.,  117  Fed.  211,  54  C.  C.  A.  238,  applying  rule 
in  action  against  steamship  company  for  loss  of  goods  by  fire  in  ware- 
house where  they  had  been  placed  while  awaiting  shipment  from  con- 
necting carrier;  Thomason  v.  Southern  Ry.  Co.,  113  Fed.  81,  51  C.  C.  A. 
67,  upholding  direction  of  verdict  in  action  for  injuries  to  boy  injured 
while  trying  to  save  younger  brother  from  being  crushed  by  turntable; 
Boudrot  V.  Cochrane  Chemical  Co.,  110  Fed.  922,  appl3ring  rule  to  action 
by  laborer  for  damages  due  to  injuries  caused  by  being  overcome  by  gas 
while  producing  sulphuric  acid;  Thomx)son  v.  McConnell,  107  Fed.  40, 
46  C.  C.  A.  124,  applying  rule  in  action  of  trespass  to  try  title  where 
facts  proved  by  record  evidence  or  uncontradicted  evidence;  Work  v. 
Chicago  etc.  Ry.  Co.,  105  Fed.  878,  45  C.  C.  A.  101,  applying  rule  to 
action  against  railroad  for  injury  at  crossing  where  plaintiff  was  guilty 
of  contributory  negligence;  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  292^  44 
C.  C.  A.  477,  holding  where  determination  of  cause  depends  on  con- 
struction of  correspondence,  genuineness  of  which  is  conceded,  in  con- 
nection with  undisputed  facts,  and  oral  evidence  is  not  conflicting,  court 
must  direct  verdict ;  Hodges  v.  Kimball,  104  Fed.  750,  44  C.  C.  A.  193, 
applying  rule  to  action  against  railroad  for  death  of  brakeman;  Ulman 
V.  Clark,  100  Fed.  195,  holding  where  evidence  is  conflicting,  court  must, 
on  motion  for  new  trial,  weigh  facts  and  set  verdict  aside  if  it  is  against 
weight  of  evidence;  Chicago  etc.  Ry.  Co.  v.  Driggers,  1  Ind.  Ter.  423, 
45  S.  W.  127,  holding  where  there  was  no  proof  of  negligence  of  railroad 
company  court  should  direct  verdict  for  it;  Williams  v.  Kansas  City 
Southern  Ry.  Co.,  257  Mo.  112,  116,  52  L.  R.  A.  (N.  S.)  443,  165  S.  W. 
794,  796,  holding  brakeman  guilty  of  such  contributory  negligence,  in 
6tepi)ing  from  moving  engine,  as  to  preclude  recovery ;  Carr  v.  Delaware 
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etc.  R.  Co.,  78  N.  J.  L.  696,  75  Atl.  930,  in  action  for  damages  for 
delay  in  delivering  freight,  overruling  proffered  defense  that  cars  were 
to  be  furnished  as  fast  as  plaintiff  cleared  tra'qkage  allotted  to  them, 
was  error;  Metropolitan  Ry.  Co.  v.  Fonville,  19  Okl.  294,  295,  91  Pac. 
905,  906,  holding  where  driver  of  vehicle  fails  to  stop  and  listen  before 
crossing  track,  it  was  duty  of  court  to  direct  verdict ;  Chaddick  v.  Lind- 
say, 5  Okl.  628,  49  Pac.  944,  where  railroad  fails  to  supply  station  or 
platforms  for  baggage,  employee  cannot  recover  for  injuries  caused  by 
such  failure;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I.  327,  2  L.  R.  A.  (N.S.) 
862,  62  Atl.  121,  upholding  Gen.  Laws  1896,  c.  251,  §  11,  authorizing 
Supreme  Court  to  direct  judgment  without  further  jury  trial;  Ruffner 
Bros.  V.  Dutchess  Ins.  Co.,  59  W.  Va.  443,  115  Am.  St.  Bep.  924,  8 
Ann.  Gas.  866,  53  S.  E.  948,  holding  appellate  court  in  reversing  judg- 
ment and  setting  aside  verdict  for  insufficiency  of  evidence  will  not  re- 
mand case  for  new  trial,  but  render  judgment  f oi:  defendant ;  Ketterman 
v.  Dry  Fork  R.  R.  Co.,  48  W.  Va.  612,  615,  617,  37  S.  E.  686,  687,  688,  hold- 
ing where  facts  in  n^ligcnce  cases  are  such  that  fair-minded  men  might 
draw  different  inferences  from  them,  it  is  case  for  jury ;  dissenting  opinion 
in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  422,  Ann.  Gaa.  1914D, 
1029,  57  L.  Ed.  90S,  33  Sup.  Ct.  523,  majority  holding  that  Circuit  Court 
of  Appeals  when  reversing  judgment  of  Circuit  Court  entered  t>n  general 
verdict  for  plaintiff  because  of  insufficiency  of  evidence  cannot  direct 
that  judgment  on  evidence  be  entered  contrary  to  verdict,  but  must 
award  new  trial;  Commissioners  of  Marion  County  v.  Clark,  94  U.  S. 
284,  24  L.  Ed.  62,  holding  no  evidence  to  go  to  jury  to  show  that  in- 
dorsee had  notice  of  prior  equity;  Baltimore  etc.  R.  R.  Co.  v.  Jones, 
95  U.  S.  443,  24  L.  Ed.  508,  holding  plaintiff  not  entitled  to  recover  in 
action  against  railroad  for  personal  injuries ;  Herbert  v.  Butler,  97  U.  S. 
320,  24  L.  Ed.  958,  plaintiff,  in  action  for  attorney's  fee,  nonsuited; 
Bowditch  v.  Boston,  101  U.  S.  18,  25  L.  Ed.  981  (affirming  4  Cliff.  339, 
Fed.  Cas.  1719),  nonsuiting  plaintiff  in  action  to  recover  for  destruction 
of  building  to  prevent  spreading  of  fire;  Oscanyan  v.  Winchester  Arms 
Co.,  103  U.  S.  265,  26  L.  Ed.  542,  where,  upon  admitted  facts,  court 
directed  verdict  for  defendant;  Arthur  v.  Jacoby,  103  U.  S.  678,  26 
L.r£d.  454,  holding  instruction  to  find  for  plaintiff,  in  suit  to  recover 
back  duties,  correct;  Central  National  Bank  v.  Royal  Ins.  Co.,  103  U.  S. 
786,  26  L.  Ed.  460,  holding  similarly  in  action  to  recover  money  loaned 
to  insurance  agent;  Stewart  v.  Lansing,  104  U.  S.  512,  26  L.  Ed.  869, 
affirming  directed  verdict  for  defendant  in  action  on  municipal  bond 
coupons;  Randall  v.  Baltimore  etc.  R.  R.  Co.,  109  U.  S.  482,  27  L.  Ed. 
1005,  3  Sup.  Ct.  324,  Hathaway  v.  East  Tennessee  etc.  R.  R.  Co.,  29 
Fed.  491,  and  Horn  v.  Baltimore  etc.  R.  R.  Co.,  54  Fed.  304,  4  C.  C.  A. 
346,  all  holding  evidence  of  negligence  insufficient  to  warrant  verdict 
against  railroad;  Carter  v.  Carusi,  112  U.  8.  484,  28  L.  Ed.  822,  5 
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Sup.  Ct.  285,  holding  omission  of  court  to  instruct  as  to  one  of  several 
pleas  not  error,  there  being  no  evidence  to  support  it;  Anderson  Co.  v. 
Beals,  113  U.  S.  241,  28  L.  Ed.  971,  5  Sup.  Ct.  440,  holding  jury  properly 
instructed  to  find  for  plaintiff  in  action  on  bonds;  Sehofield  v.  Chicago 
etc.  R.  R.  Co.,  114  U.  S.  619,  29  L.  Ed.  225,  5  Sup.  Ct.  1127  (affirming 
2  McCrary,  269),  and  Candelaria  v.  Atchison  etc.  R.  R.  Co.,  6  N.  M. 
284,  27  Pac.  503,  where  directed  verdict  for  defendant  in  action  for 
injuries  caused  by  railroad  train  was  affirmed;  Higgins  v.  McCrea,  116 
U.  S.  683,  29  L.  Ed.  768,  6  Sup.  Ct.  563,  holding  charge  not  erroneous 
where  court  would  have  been  justified  in  directing  verdict  upon  plain- 
tiff's own  testimony;  Marshall  v.  Hubbard,  117  U.  S.  419,  29  L.  Ed.  920, 
6  Sup.  Ct.  806,  holding,  in  action  on  notes,  evidence  insufficient  to  au- 
thorize verdict  for  defendant;  Ferguson  v.  Arthpr,  117  U.  S.  490,  29 
L.  Ed.  982,  6  Sup.  Ct.  865,  affirming  peremptory  verdict  for  defendant 
in  action  to  recover  duties  paid;  Famous^ Smith  v.  United  States,  151 
U.  S.  55,  38  L.  Ed.  70,  14  Sup.  Ct.  235,  holding,  in  absence  of  evi- 
dence, question  of  defendant's  nationality  could  not  be  left  to  jury; 
Sparf  V.  United  States,  156  U.  S.  100,  101,  S9  L.  Ed.  360,  861,  15 
Sup.  Ct.  292,  293,  holding  jury  properly  instructed  that  they  could  not, 
from  the  evidence,  find  defendants  guilty  of  manslaughter;  Rosen  v. 
United  States,  161  U.  S.  43,  40  L.  Ed.  610, 16  Sup.  Ct.  439,  holding  court 
might  have  instructed  jury  that  paper  was  obscene,  etc.;  Coughran  v. 
Bigelow,  164  U.  S.  307,  41  L.  Ed.  446,  17  ^up.  Ct.  119,  holding  plaintiff, 
m  suit  against  sureties,  properly  nonsuited;  In  re  Seeley,  21  Fed.  Cas. 
1009,  holding  question  of  fraudulent  transfer  by  insolvent  ought  to  have 
been  decided  by  court;  Singer  Mfg.  Co.  v.  Hester,  2  McCrary,  421,  6 
Fed!  808,  sustaining  peremptory  verdict  for  plaintiff,  in  action  on  bonds ; 
Candee  v.  Citizens'  Ins.  Co.,  4  Fed.  144,  holding  evidence  of  termination 
of  policy  by  consent,  too  scanty  to  submit ;  Miller  v.  Chicago  etc.  R.  R. 
Co.,  41  Fed.  911,  sustaining  demurrer  to  evidence  in  action  for  malicious 
prosecution;  Southern  Pac.  Co.  v.  Johnson,  64  Fed.  957,  12  C.  C.  A. 
479,  and  s.  c,  69  Fed.  565,  16  C.  C.  A.  317,  both  holding  jury  should 
have  been  instructed  to  find  for  railroad  in  action  for  damages ;  Franklin 
Brass  Co.  v.  Phoenix  Assur.  Co.,  65  Fed.  776,  13  C.  C.  A.  124,  directing 
verdict  for  defendant  in  action  on  insurance  policy;  Sullivan  v.  Colby, 

71  Fed.  466,  18  C.  C.  A.  193,  and  Baldwin  v.  Shannon,  43  N.  J.  L.  603, 
affirming  judgment  upon  verdict  directed  by  the  court  in  action  of 
ejectment;  Mt.  Holly  Min.  etc.  Co.  v.  Caraleigh  Phosphate  etc.  Works, 

72  Fed.  249,  18  C.  C.  A.  535,  holding  evidence,  conceding  it  to  be  true, 
insufficient  to  establish  contract;  People's  Bank  v.  Aetna  Ins.  Co.,  74 
Fed.  512,  20  C.  C.  A.  630,  nonsuiting  plaintiff  in  action  on  fire  insurance 
policy ;  Travelers'  Ins.  Co.  v.  Selden,  78  Fed.  290,  29  C.  C.  A.  92,  direct- 
ing verdict  for  defendant  in  action  on  accident  policy;  Sloss  Iron  eto. 
Co.  V.  South  Carolina  etc.  R.  R.  Co.,  85  Fed.  138,  29  C.  C.  A.  60,  non- 
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suiting  coal  company  in  action  on  contract;  United  States  t.  Knhl,  85 
Fed.  627,  632,  holding  evidence  insufi^cient  to  support  an  indictment 
under  Federal  statute;  Chapman  v.  Tellow  Poplar  Lumber  Co.,  89  Fed. 
905,  32  C.  C.  A.  402,  sustaining  peremptory  instruction  to  find  verdict 
for  defendant  4n  suit  on  lumber  contract ;  Sm3rth  v.  New  Orleans  Canal 
etc.  Co.,  93  Fed.  927,  35  C.  C.  A.  646,  holding  plaintiff  properly  non- 
suited in  action  to  recover  lands;  First  Nat.  Bank  v.  Comfort,  4  Dak. 
172,  28  N.  W.  857,  and  Knapp  v.  Sioux  Falls  etc.  Bank,  5  Dak.  395, 
40  N.  W.  589,  both  affirming  directed  verdict  for  defendant  in  action 
for  conversion;  Simmons  v.  Chicago  etc.  R.  R.  Co.,  110  HI.  346,  holding 
evidence  insufficient  to  prove  negligence  of  company  in  excavating  hiU ; 
Rack  V.  Chicago  etc.  R.  R.  Co.,  173  HI.  291,  44  L.  R.  A.  128,  50  N.  E. 
668,  directing  verdict  for  defendant,  in  action  for  injury  by  cable  car; 
Weis  V.  Madison,  75  Ind.  254,  holding  similarly  in  action  against  city  for 
injury  to  land;  Purcell  v.  English,  86  Ind.  35,  and  Faris  v.  Hoberg, 
134  Ind.  273,  S9  Am.  St  Rep.  264,  33  N.  £.  1029,  affirming  verdict  for 
defendant  in  action  for  personal  injuries;  Meyer  v.  Houck,  85  Iowa, 
325,  52  N.  W.  237,  holding  jury  properly  directed  to  find  for  defendant, 
in  action  to  set  aside  conveyance;  Heath  v.  Jaquith,  68  Me.  436,  and 
City  Nat.  Bank  v.  ffickox,  4  N.  M.  215,  5  N.  M.  33,  16  Pac.  915,  both 
affirming  peremptoiy  instruction  to  find  for  plaintiff,  in  action  on  note; 
Powell  V.  Missouri  Pac.  R.  R.  Co.,  76  Mo.  84,  directing  verdict  for 
defendant  where  plaintiff's  evidence  showed  contributory  negligence; 
Alexander  v.  Tennessee  etc.  Min.  Co.,  3  N.  M.  195,  3  Pac.  741,  and  Couch 
V.  Charlotte  etc.  R.  R.  Co.,  22  S.  C.  563,  affirming  judgment  on  verdict 
directed  for  defendant  in  damage  suit;  Dwight  v.  Germania  etc.  Ins. 
Co.,  103  N.  T.  360,  67  Am.  R^.  740,  8  N.  E.  662,  holding  verdict  should 
have  been  directed  for  defendant,  in  suit  on  life  policy;  Lane  v.  Han- 
cock, 142  N.  Y.  519,  37  N.  E.  475,  holding  error  not  to  nonsuit  plaintiff 
in  action  against  town  for  personal  injuries;  Longley  v.  Daly,  1 
S.  D.  261,  46  N.  W.  248,  affirming  judgment  for  defendant  on  verdict 
directed  in  action  on  claim  and  delivery;  White  v.  Warren,  120  Cal. 
328,  49  Pac.  131,  holding  jury  correctly  instructed  to  find  for  plaintiff 
in  action  by  wife  to  recover  loan  to  hurband;  dissenting  opinion  in  Patton 
V.  Southern  R.  R.  Co.,  82  Fed.  ^86,  27  C.  C.  A.  287,  majority  holding 
question  of  negligence  should  have  been  submitted  to  jury;  New  York 
etc.  R.  R.  Co.  V.  Fraloff,  100  U.  S.  27,  25  L.  Ed.  538,  Klanowski  v.  Grand 
Trunk  R.  R.  Co.,  57  Mich.  532,  24  N.  W.  804,  Paine  v.  Grand  Trunk 
R.  R.  Co.,  58  N.  H.  614,  dissenting  opinion  in  Sparf  v.  United  States, 
156  U.  S.  174,  89  L.  Ed.  386,  15  Sup.  Ct.  321,  Southern  Pac.  Co.  v. 
Burke,  60  Fed.  715,  9  C.  C.  A.  229,  and  American  Ex.  Bank  v.  First 
Nat.  Bank,  82  Fed.  964,  27  C.  C.  A.  274,  all  arguendo. 

Distinguished  in  Katalla  Co.  v.  Johnson,  202  Fed.  355,  120  C.  C.  A. 
481,  holding  evidence  was  sufficient  to  justify  jury  in  finding  cause  of 
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explosion  was  defective  dynamite  furnished  by  defendant,  and  plaintiff 
was  entitled  to  benefit  of  inferences  which  jnry  drew  from  it ;  Rochf ord 
V.  Pennsylvania  Co.,  174  Fed.  84,  98  C.  C.  A.  105,  holding  if  plaintift* 
has  produced  material  evidence,  sufficient  to  warrant  verdict,  no  amount 
of  contradictory  evidence  will  authorize  trial  judge  to  take  it  away 
from  jury;  Sonnenbeig  v.  Southern  Pac.  Co.,  159  Fed.  886,  87  C.  C.  A. 
64,  holding  question  as  to  whether  defendant  furnished  reasonably  safe 
place  for  plaintiff  in  which  he  was  required  to  work,  was  for  jury; 
Hardy  v.  Wise,  5  App.  D.  C.  Ill,  holding  where  in  trial  of  issue 
involving  testamentary  capacity,  testimony  of  caveators,  if  true,  would 
justify  verdict  in  their  favor,  it  was  proper  for  trial  judge  to  refuse 
to  direct  verdict  on  motion  of  caveators;  Turner  v.  Anderson,  260  Mo. 
18,  168  S.  W.  947,  holding  in  will  contest  evidence  required  submission 
of  issue  of  testamentary  capacity  to  jury;  Bainey  v.  Ghrand  Trunk  Ry. 
Co.,  84  Vt.  529,  80  Atl.  726,  2  N.  C.  C.  A.  687,  holding  that  it  was 
province  of  jury  to  construe  the  evidence  and  determine  its  weight; 
Texas  etc.  B.  R.  Co.  v.  Gentry,  163  U.  S.  365,  41  L.  Ed.  192,  16  Sup. 
Ct.  1108,  and  St.  Louis  etc.  R.  R.  Co.  v.  Toomey,  6  Kan.  App.  415, 
49  Pac.  820,  both  holding  question  of  negligence  properly  went  to  jury: 
Wolff  V.  Connecticut  etc.  Ins.  Co.,  2  Flipp.  362,  Fed.  Cas  17,929,  and 
Conely  v.  McDonald,  40  Mich.  154,  where  questions  of  insanity  were 
held  properly  submitted  to  jury;  Hudson  v.  Charleston  etc.  R.  R.  Co., 
55  Fed.  258,  holding  right  to  demand  peremptory  instruction  waived; 
Spiro  V.  Felton,  73  Fed.  93,  holding  court  could  not  set  aside  verdict, 
because  against  the  weight  of  evidence;  Mt.  Adams  etc.  R.  R.  Co.  v. 
Lowery,  74  Fed.  469,  473,  20  C.  C.  A.  596,  affirming  judgment  upon 
verdict  against  railroad,  though  apparently  against  weight  of  evidence; 
Beatty  v.  Mutual  Reserve  Assn.,  75  Fed.  68,  21  C.  C.  A.  227,  holding 
question  as  to  course  of  dealing  between  insurer  and  insured  should 
have  gone  to  jury ;  Phoenix  Assur.  Co.  v.  Lucker,  77  Fed.  246,  23  C.  C.  A. 
139,  and  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  760,  24  C.  C.  A.  305, 
both  holding,  in  action  on  issuance  policy,  questions  properly  submitted 
to  jury;  Pittsburgh  etc.  R.  R.  Co.  v.  Thompson,  82  Fed.  725,  27  C.  C.  A. 
333,  holding  question  as  to  what  was  sufficient  space  for  coupling  cars, 
properly  submitted  to  jury;  Sprague  v.  Southern  R.  R.  Co.,  92  Fed.  63, 
34  C.  C.  A.  207,  Offutt  v.  Columbian  Exposition,  175  111.  474,  51  N.  E. 
661,  State  v.  Union  R.  R.  Co.,  70  Md.  77,  18  Atl.  1034,  Kaminitsky  v. 
Northeastern  R.  R.  Co.,  25  S.  C.  59,  and  Jucker  v.  Chicago  etc.  R.  R. 
Co.,  52  Wis.  151,  8  N.  W.  862,  all  holding  issues  in  actions  for  personal 
pjuries  should  have  been  submitted  to  jury;  Seabury  v.  Bolles,  51 
N.  J.  L.  104,  11  L.  B.  A.  1S6,  16  Atl.  55,  and  Dunlay  v.  Elford,  22  S.  C. 
308,  both  holding  question  as  to  existence  of  partnership,  one  for  jury 
to  decide ;  Chaves  v.  Chaves,  3  N.  M.  218,  5  Pac.  331,  holding  sufficiency 
of  evidence  on  plea  of  setoff  a  question  for  jury ;  Earchner  v.  Laughlin, 
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4  N.  M.  220,  17  Pac.  134,  holding  similarly  as  to  question  of  paxt  per- 
formance; United  States  v.  Gumm,  9  N.  M.  616,  68  Pac.  399,  holding 
error  to  take  from  jury  consideration  of  a  case  involving  illegal  cutting 
of  timber,  etc.;  State  v.  White,  89  N.  C.  465,  holding  evidence  of  de- 
fendant's guilt  sufficient  to  go  to  jury;  Peet  v.  Dakota  etc.  Ins.  Co.,  1 
S.  D.  467,  47  N.  W.  533,  holding  question  whether  subletting  was  mate- 
rial to  risk  should  have  been  submitted  to  jury. 

Compulsory  nonsuits.    Note,  24  Am.  Dec.  623. 

Duty  of  trial  court  to  set  aside  verdict  as  contrary  to  evidence. 
Note,  2  Ann.  Ga£.  762. 

Contributory  negligence.     Note,  50  Am.  Bep.  656. 

If  party  has  not  given  sufficient  evidence  to  support  verdict,  it  is  duty 
of  court,  after  verdict,  to  grant  new  trial 

Approved  in  Burke  v.  Wood,  162  Fed.  541,  holding  where  claim  was 
based  upon  services  of  plaintiff  as  lobbyist,  and  verdict  was  in  his  favor, 
court  should  set  it  aside  and  grant  new  trial ;  Henning  v.  Western  Union 
Tel.  Co.,  43  Fed.  134,  granting  new  trial  in  action  for  personal  injuries ; 
Southern  Pac.  Co.  v.  Hamilton,  54  Fed.  471,  473,  4  C.  C.  A.  441,  and 
Finney  v.  Northern  Pac.  R.  R.  Co.,  3  t)ak.  284,  16  N.  W.  505,  granting 
new  trial  where  verdict  was  against  railroad,  in  action  for  injuries  in- 
flicted on  being  ejected  from  train. 

Plaintiff  may  submit  to  nonsuit  and  try  his  case  again,  if  be  can 
strengthen  it,  or  he  may  abide  Judgment  of  court,  subject  to  right  of  review, 
whether  or  not  he  has  made  such  a  case  as  oufltht  to  go  to  Jury. 

Approved  in  Gassman  v.  Jarvis,  94  Fed.  604,  holding  motion  to  dis- 
miss, made  before  instructions  to  jury,  should  have  been  granted. 

Miscellaneous.    Cited  in  Murphy  v.  Southern  Pac.  Co.,  31  Nev.  125, 

21  Ann.  Gas.  502,  101  Pac.  325,  discussing  damages  recoverable  for  in- 
juries to  passenger  incurred  in  collision. 

22  Wall.  123-136,  22  !•.  Ed.  827,  OaDENSBUBa  ETC.  B.  B.  OO.  ▼.  PRATT. 

In  absence  of  special  contract,  American  cases  generally  limit  carrier^ 
liability  to  his  own  line,  although  there  are  cases  which  hold  liability  as 
continuing  throughout  whole  route,  and  such  is  the  Englidi  doctrine. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  195,  81  L.  R.  A.  (N.  S.)  7,  55  L.  Ed.  178,  31  Sup.  Ct.  164,  holding, 
unless  there  be  special  contract,  carrier  is  only  bound  to  carry  over  own 
lines  and  then  deliver  to  connecting  carrier;  The  Queen  of  the  Pacific, 
180  U.  S.  57,  45  L.  Ed.  422,  31  Sup.  Ct.  281,  upholding  stipulation  for 
notice  of  claim  for  loss  within  thirty  days  from  shipment  of  goods  from 
San  Francisco  to  San  Pedro;  Simmons  Hardware  Co.  v.  St.  Louis  ^tc. 
Ry.  Co.,  140  Mo.  App.  141,  120  S.  W.  666,  holding  where  goods  were 
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received  by  carrier  subject  to  conditions  of  bill  of  lading,  and  latter 
limited  liability  to  loss  on  its  own  line,  limitation  was  good;  Venning 
V.  Atlantic  Coast  Line  R.  Co.,  78  S.  C.  49,  125  Am.  St.  Bep.  768,  12 
L.  E.  A.  (N.  S.)  1217,  58  S.  E.  985,  holding  statute  of  South  Carolina 
making  each  carrier  liable  for  neglect  of  connecting  carrier  is  valid; 
Oliver  v.  Columbia  etc.  R.  R.  Co.,  65  S.  C.  30,  43  S.  E.  317,  holding 
whether  railroad  selling  ticket  for  itself  and  as  agent  for  another, 
whereby  it  limited  liability  to  own  line,  is  liable  for  injury  to  passenger, 
occurring  on  track  of  connecting  carrier,  over  which  it  was  accustomed  to 
run  oars  for  short  distance  before  turning  passengers  over,  is  for  jury; 
Gulf  etc.  Ry.  Co.  v.  Jackson  &  Edwards,  99  Tex.  347,  89  S.  W.  969,  holding 
initial  carrier,  in  absence  of  contract,  is  bound  only  to  carry  safely  and  de- 
liver to  next  carrier,  and  contract  made  by  local  freight  agent  to  carry 
freight  beyond  railroad's  line  was  unauthorized;  Gomm  v.  Oregon  R.  &  , 
Nav.  Co.,  52  Wash.  688,  25  L.  R.  A.  (N.  S.)  587,  101  Pac.  362,  holding 
through  ticket  over  connecting  lines  entitles  passenger  to  have  his  baggage 
checked  to  destination,  and  loss  of  it  on  connecting  road  renders  carriers 
selling  ticket  liable,  notwithstanding  limitation  in  ticket  of  liability  for 
loss  on  seller's  road  alone;  St.  Louis  Ins.  Co.  v.  St.  Louis  etc.  R.  R.  Co.,  104 
U.  S.  157,  26  L.  Ed.  685,  holding  first  carrier,  under  his  agreement,  not 
liable  for  loss  beyond  terminus  of  his  line;  Myrick  y.  Michigan  etc. 
R.  R.  Co.,  107  U.  S.  107,  27  L.  Ed.  826,  1  Sup.  Ct.  429,  holding  first 
carrier  not  liable  for  wrongful  delivery  at  destination;  Pennsylvania 
R.  R.  Co.  V.  Jones,  155  U.  S.  339,  89  L.  Ed.  178,  15  Sup.  Ct. 
138,  holding  first  carrier  not  liable  for  personal  injuries  sustained  on 
connecting  line;  Stewart  v.  Terre  Haute  etc.  R.  R.  Co.,  1  McCrary,  313, 
3  Fed.  769,  holding  carrier  not  liable  for  injury  to  cattle  beyond  its  own 
terminus;  Harding  v.  International  Nav.  Co.,  12  Fed.  169,  holding  de- 
fendant a  forwarder  of  goods,  and  not  responsible  beyond  its  own  ter- 
minus; Sumner  v.  Walker,  30  Fed.  263,  holding  ship  not  liable  for 
damage  to  cargo  occurring  on  connecting  vessel;  Cincinnati  etc.  R.  R. 
Co.  V.  N.  K.  Fairbanks  &  Co.,  90  Fed.  470,  33  C.  C.  A.  611,  holding 
connecting  carrier  liable  for  loss  on  its  own  line;  Taylor  v.  Little  Rock 
etc.  R.  R.  Co.,  32  Ark.  399,  29  Am.  Rep.  8,  holding  contract  valid,  ex- 
empting carrier  from  liability  for  loss  on  connecting  road;  Little  Rock 
etc.  R.  R.  Co.  V.  Glidewell,  39  Ark.  490,  holding  initial  carrier  liable  for 
its  own  mistake  in  delivery;  Philadelphia  etc.  R.  R.  Co.  v.  Lehman,  56 
Md.  232,  holding  intermediate  carrier  liable  for  loss  by  delay  on  its  own 
line;  Grover  &  Baker  Sewing  Mach.  Co.  v.  Missouri  etc.  R.  R.  Co.,  70  Mo. 
675,  35  Am.  Bep.  445,  holding  initial  carrier  not  liable  for  loss  of  goods ; 
Dunbar  v.  Port  Royal  etc.  R.  R.  Co.,  36  S.  C.  116,  81  Am.  St.  Rep.  863, 
15  S.  E.  358,  loss  of  watermelons,  by  delay  on  connecting  line;  McCam 
T.  International  etc.  R.  R.  Co.,  84  Tex.  354,  31  Am.  St  Bep.  52,  16 
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L.  B.  A.  40,  19  S.  W.  547,  holding  initial  carrier  protected,  by  contract, 
from  liability  for  loss  on  connecting  line;  Smith  v.  Western  Union  Tel. 
Co.,  84  Tex.  362,  31  Am.  St.  Rep.  61, 19  S.  W.  442,  connecting  telegraph 
company  held  liable  for  delay  on  its  line;  McConnell  v.  Norfolk  etc. 
R.  R.  Co.,  86  Va.  255,  9  S.  E.  1008,  holding  initial  carrier  exempt  from 
bearing  loss  of  freight  on  connecting  line. 

Distinguished  in  Smeltzer  v.  St.  Loms  etc.  R.  Co.,  158  Fed.  663,  666, 
holding  that  nnder  provision  of  Interstate  Commerce  Act  carrier  receiv- 
ing property  for  transportation  from  one  State  to  another  even  when 
it  contracts  for  nonliability  over  connecting  lines,  is  liable  for  damages 
on  connecting  lines,  and  law  is  not  unconstitutional. 

Liability  of  connecting  carriers.    Note,  42  Am.  Rep.  666. 

Liability  for  connecting  carrier  beyond  his  own  route.    Note,  78 
Am.  Dec  231,  232,  236,  242. 

Liability  of  an  initial  carrier  for  the  torts  or  negligence  of  con- 
necting lines.    Note,  106  Am.  St.  Rep.  605,  609. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  31 
L.  R.  A.  (N.  S.)  8, 11,  14,  15,  31,  32,  35. 

Duty  of  connecting  carrier  to  know  contract  made  by  initial  car- 
rier.   Note,  52  L.  R.  A.  (N.  8.)  864. 

Railroad  company  may  subject  Itself  to  obUgationa  of  carrier  beyond 
its  own  Une,  under  law  of  New  York,  Massachusetts  and  Vermont 

Approved  in  McConnell  v.  New  York  Cent.  etc.  R.  Co.,  163  N.  C.  509, 
79  S.  E.  976,  and  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  197,  31  L.  R.  A.  (N.  S.)  7,  55  L.  Ed.  178,  31  Sup.  Ct.  164,  both 
holding  if  defendant  contracts  to  carry  beyond  its  own  line  it  is  liable 
for  loss  or  damage  over  entire  route;  Northern  Pac  Ry.  Co.  v.  American 
Trading  Co.,  195  U.  S.  459,  49  L.  Ed.  278,  25  Sup.  Ct.  84,  special  agree- 
ment by  carrier  to  transport  through  shipment  by  vessel  of  connecting; 
carrier  sailing  on  certain  date  results  from  acceptance  of  through  rate 
for  shipment  to  be  forwarded  via  such  steamer;  Farmers'  Loan  etc.  Co. 
v.  Northern  Pac.  R.  R.  Co.,  120  Fed.  877,  57  C.  C.  A.  533,  holding  rail- 
road receiver  may  contract  for  transportation  beyond  own  line  and 
assume  liability  for  entire  distance  over  connecting  carriers ;  Saunders  v. 
Adams  Express  Co.,  78  N.  J.  L.  443,  74  Atl.  671,  holding  common  carrier 
may  contract  to  carry  goods  beyond  its  own  line;  Ohio  etc.  Ry.  Co.  v. 
McCarthy,  96  U.  S.  266,  24  L.  Ed.  696,  holding  first  carrier  liable  for  injury 
to  cattle  arising  from  negligence  of  connecting  line;  Milne  v.  Douglass, 
4  McCrary,  371,  13  Fed.  39,  holding  three  companies  jointly  liable  for 
delay  in  delivery  of  goods;  Davis  v.  Jacksonville  Southeastern  Line, 
126  Mo.  81,  28  S.  W.  968,  holding  first  carrier  liable  on  contract  to 
forward  goods;  Burke  v.  Concord  R.  R.,  61  N.  H.  238,  holding  railroad 
could   make   "business   connection'*   with    connecting:  roads:   Pasre   v. 
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Chicago  etc.  R.  R.  Co.,  7  S.  D.  299,  64  N.  W.  137,  holding  question  prop- 
erly left  to  jury;  Texas  Express  Co.  v.  Dupree,  2  Tex.  App.  Civ.  276, 
holding  initial  carrier  liable  under  contract  to  carry  valise  to-  destina- 
tion; Missouri  etc.  R.  R.  Co.  v.  Carter,  9  Tex.  Civ.  App.  690,  29  S.  W. 
570,  holding  carrier  bound  by  parol  contract  to  deliver  at  destination 
beyond  its  terminus;  Piedmont  Mfg.  Co.  v.  Columbia  etc.  R.  R.  Co., 
19  S.  C.  364,  and  Black  v.  Ashley,  80  Mich.  96,  44  N.  W.  1122,  both 
arguendo;  dissenting  opinion  in  Talcott  v.  Wabash  R.  R.  Co.,  159  N.  Y. 
487,  54  N.  E.  10,  majority  also  holding  initial  carrier  not  liable  for  loss 
of  personal  baggage  beyond  terminus. 

Distinguished  in  Stewart  v.  Terre  Haute  etc.  R.  R.  Co.,  1  McCrary, 
314,  3  Fed.  770,  holding  there  was  no  contract  by  which  carrier  was 
liable  for  loss  of  cattle  on  connecting  Una 

Antborlty  of    station  agent  to  make    contract   to    tranq^ort   beyond 

■ 

termlnns  of  road  is  anestion  of  fact  for  Jury,  and  Supreme  Oonzt  cannot 
interfere  with  findings  of  Jnry  if  made  upon  evidence  legally  sofllcient  to 
justify  them. 

Approved  in  McLagan  v.  Chicago  etc.  'Ry.  Co.,  116  Iowa,  186,  89 
N.  W.  234,  holding  where  contract  between  carrier  and  shipper  evi- 
denced by  bill  of  lading  is  that  goods  shall  be  transported  over  car- 
rier's line  to  certain  place  and  delivered  to  connecting  carrier,  receiv- 
ing carrier  not  bound  by  statements  of  station  agent  as  to  rates  of 
connecting  carrier;  Page  v.  Chicago  etc.  R.  R.  Co.,  7  S.  D.  300,  64  N*.  W. 
137,  holding  question  of  local  agent's  authority  properly  left  to  jury. 

Distinguished  in  Pittsburgh  etc.  Ry.  Co.  v.  Bryant,  36  Ind.  App.  347, 
75  N.  E.  831,  agent's  authority  to  contract  for  extraterritorial  liability 
not  presumed  from  authority  to  receive  goods  for  carriage;  Ghrover  v. 
Missouri  etc.  R.  R.  Co.,  70  Mo.  677,  35  Am.  Rap.  447,  holding  local 
freight  agent  unauthorized  to  contract  for  transportation  beyond 
terminus. 

Way.biU  is  admissible  to  prove  contract  of  tramportation,  or  at  least 
as  part  of  res  geatae. 

Approved  in  Wyman  v.  Chicago  etc.  R.  R.  Co.,  4  Mo.  App.  40,  holding 
bill  of  lading  proper  evidence  of  joint  contract  to  carry  through  freight. 

Beceipts  of  entire  pay  for  carriage  over  several  lines  affords  fair  pre- 
sumption of  an  entire  contract,  and  Jnry  liaving  found  such  to  be  the  fact, 
the  otber  companies  are  to  be  deemed  agents  of  defendants^  for  whose 
faults  defendants  are  liable. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Bryant,  36  Ind.  App,  348,  75 
N.  E.  831,  where  carrier's  agent  collected  entire  charge  for  shipment 
beyond  initial  carrier's  line  and  gave  receipt  therefor,  it  is  for  jury  to 
determine  whether  agent  contracted  to  carry  goods  to  destination ;  Louis- 
ville etc.  R.  R.  Co.  v.  Meyer,  78  Ala.  599,  holding  carrier  receiving 
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freight  money  and  goods  directed  to  point  beyond  its  terminus  liable 
for  safe  delivery;  Pereira  v.  Central  Pac.  R.  R.  Co.,  66  Cal.  94,  95,  4 
Pac.  990,  991,  holding  initial  carrier  liable  for  loss  of  fruit  shipped; 
Beard  v.  St.  Louis  etc.  R.  R.  Co.,  79  Ipwa,  531,  44  N.  W.  804,  holding 
way-bill  evidence  of  entire  contract,  and  first  carrier  liable  for  injury 
to  butter  on  connecting  line;  Wyman  v.  Chicago  etc.  R.  R.  Co.,  4  Mo. 
App.  40,  holding  bill  of  lading  evidence  of  through  contract,  which 
should  have  been  submitted  to  jury ;  Union  Pacific  R.  R.  Co.  v.  Johnson, 
45  Neb.  63,  50  Am.  St.  Rep.  543,  63  N.  W.  146,  holding  bill  of  lading 
tlirough  contract,  and  railroad  liable  for  wrongful  delivery;  Page  v. 
Chicago  etc.  R.  R.  Co.,  7  S.  D.  302,  64  N.  W.  138,  holding  giving  of 
through  price  evidence  to  be  submitted  to  jury;  International  etc.  R.  R. 
Co.  V.  Anderson,  3  Tex.  Civ.  App.  12,  21  S.  W.  692,  holding  initial  carrier 
liable  under  its  contract  for  loss  of  animals  on  connecting  line ;  Ghilf  etc. 
R.  R.  Co..v.  Cole,  8  Tex.  Civ.  App.  640,  28  S.  W.  394,  finding  through 
contract  and  first  carrier  liable  for  personal  injuries;  dissenting  opinion 
in  Piedmont  Mfg.  Co.  v.  Columbia  etc.  R.  R.  Co.,  19  S.  C.  379,  majority 
holding  charge  erroneous  fixing  liability  on  initial  carrier. 

Distinguished  in  Harris  v.  Grand  Trunk  Ry.  Co.,  15  R.  I.  373,  5  Atl. 
307,  holding  shipper  bound  by  bill  of  lading  and  not  entitled  to  recover 
from  first  carrier. 

darriers  are  under  duty  to  fumlsli  suitable  vehicles  for  transportation, 
and  if  unfit,  carrier  is  not  relieved  by  fact  that  shipper  knew  them  to  be 
defective  and  used  them. 

Approved  in  United  States  v.  Norfolk  etc.  Ry.  Co.,  109  Fed.  837,  hold- 
ing where  railroad  purchases  cars  from  shipper  on  installment  plan,  it 
must  supply  such  cars  to  all  shippers  indiscriminately ;  St.  Louis  etc.  Ry. 
Co.  V.  Marshall,  74  Ark.  600,  109  Am.  St.  R^.  104,  86  S.  W.  803,  hold- 
ing carrier  liable  for  injury  to  goods  caused  by  defective  ear  though 
shipper  knew  of  defects  and  injury  may  have  occurred  beyond  carrier's 
own  line ;  Lake  Erie  etc.  R.  R.  Co.  v.  Holland,  162  Ind.  414,  63  L.  R.  A. 
948,  69  N.  E.  141,  carrier  liable  for  damages  to  shipment  caused  by  hid- 
den defects  in  car  selected  by  shipper  under  special  contract;  P.  D. 
Forester  &  Co.  v.  Southern  Ry.  Co.,  147  N.  C.  555,  16  Ann.  Gas.  143, 
18  L.  R.  A.  (N.  S.)  508,  61  S.  E.  524,  Duncan  v.  Great  Northern  Ry.  Co., 
17  N.  D.  618,  19  L.  R.  A.  (N.  S.)  952,  118  N.  W.  829,  and  Louisville  etc. 
R.  Co.  V.  J.  R.  Rash  &  Co.,  141  Ky.  228,  132  S.  W.  554,  all  holding  car- 
rier's obligation  to  furnish  certain  car  is  not  waived  by  shipper's  accept- 
ance of  inferior  car  furnished,  and  carrier  is  liable  for  injuries  arising 
therefrom;  Frohlich  v.  Pennsylvania  Co.,  138  Mich.  124,  110  Am.  St. 
Rep.  310,  101  N.  W.  226,  where,  under  agreement  between  railroad  and 
consignor,  latter  selected  car  delivered  to  it  loaded  with  sand  for  ship- 
ment of  glass,  railroad  not  liable  to  consignee  for  ,loss  occasioned  by 
unsuitableness  of  car;  St.  Louis  etc.  R.  R.  Co.  v.  Lesser,  46  Ark.  241, 
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holding  carrier  at  fault  in  providing  unsafe  car ;  Union  Pacific  R.  R.  Co. 
▼.  Rainey,  19  Colo.  228,  230,  34  Pac.  987,  988,  holding  similarly  where 
cars  were  unsuitable  for  shipping  horses ;  Beard  v.  Illinois  etc.  R.  R.  Co., 
79  Iowa,  521,  18  Am.  St.  Rep.  384,  7  L.  B.  A.  282,  44  N.  W.  801,  holding 
carrier  liable  for  transporting  butter  in  ordinary  cars;  State  v.  Cincin- 
nati etc.  R.  R.  Co.,  47  Ohio  St.  140,  7  L.  R.  A.  822,  23  N.  E.  931,  com- 
pelling railroad  to  supply  equal  facilities  to  all  for  transportation  of 
oil ;  Gulf,  C.  &  S.  F.  R.  R.  Co.  v.  Wilhelm,  3  Tex.  App.  Civ.  560,  where 
sheep  were  lost  from  use  of  defective  cars. 

Distinguished  in  Pennsylvania  R.  Co.  v.  United  States,  227  Fed.  915, 
holding  Interstate  Commerce  Act  does  not  require  railroad  company  to 
furnish  tank-cars  for  oil.  » 

Respective  duties  of  carriers  and  shippers  of  livestock.  Note,  63 
Am.  St  Rap.  666. 

Duty  of  carrier  to  furnish  car  suitable  for  particular  shipment. 
Note,  15  Ann.  Gaa.  147.. 

Shipper's  duty  to  inspect  car.    Note,  17  L.  R.  A.  (N*.  S.)  1035. 

Effect  of  shipper's  n^ligence  in  loading,  or  as  to  condition  of  car, 
upon  carrier's  common-law  liability.  Note,  19  L.  B.  A.  (K.  S.) 
958. 

Oarrien  cannot  stlpnlate  for  unreasonable  exemptions  from  liability, 
as,  for  negligence  of  themselves  or  their  servants. 

Approved  in  Saunders  v.  Southern  Ry.  Co.,  128  Fed.  19,  62  C.  C.  A. 
523,  reaffirming  rule;  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  203, 
118  C.  C.  A.  383,  holding  attendant  of  cattle  shipped  by  rail  was  passen- 
ger for  hire  and  release  of  liability  signed  by  him  was  void ;  Adams  v. 
Colorado  etc.  Ry.  Co.,  49  Colo.  478,  86  L.  R.  A.  (N.  S.)  412,  113  Pac. 
1012,  holding  carrier's  livestock  contract  limiting  liability  for  its  own 
negligence  is  void;  Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont. '323,  72 
Pac.  650,  holding  under  statute  carrier  cannot  by  contract  limit  lia- 
bility for  delay  caused  by  own  negligence;  Blackwell  Millii^^  etc.  Co.  v. 
Western  Union  Tel.  Co.,  17  Okl.  381,  10  Ann.  Cas.  855,  89  Pac.  236,  hold- 
ing telegraph  company  cannot  limit  its  liability  for  negligence  in  trans- 
mission or  delivery  of  messages;  Liverpool  etc.  S.  S.  Co.  v.  Phenix  Ins; 
Co.,  129  U.  S.  442,  82  L.  Ed.  792,  9  Sup.  *Ct.  472  (affirming  22  Blatchf . 
397,  22  Fed.  728),  holding  stipulation  against  loss  by  perils  of  sea  aris- 
ing from  negligence,  invalid;  Voight  v.  Baltimore  etc.  R.  R.  Co.,  79  Fed. 
563,  holding  railroad  could  not  contract  with  express  messenger  to  exempt 
itself  from  liability  for  n^ligence ;  Pierce  v.  Southern  Pac.  Co.,  120  Cal. 
165,  40  L.  R.  A.  853,  47  Pac.  876,  holding  railroad  liable  for  negligence 
in  shipping  orange  trees  by  northern  route;  Union  Pac.  R.  R.  Co.  v. 
Rainey,  19  Colo.  231,  34  Pac.  988,  and  Armstrong  v.  Missouri  etc.  R.  R. 
Co.,  17  Mo.  App.  402,  where  railroad  furnished  unsuitable  cars  for  live- 
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stock;  Missouri  ete.  R.  R.  Co.  t.  Carter,  9  Tex.  Civ.  App.  689,  29  S.  W. 
570,  holding  contract  requiring  statements  and  notices  of  condition  of 
cattle  unreasonable,  and  not  binding;  Davis  v.  Chicago  etc.  R.  R.  Co., 
93  Wis.  481,  57  Am.  St.  Rep.  939,  83  L.  R.  A.  658,  67  N.  W.  19,  holding 
provision  for  immunity  for  negligence,  void. 

The  following  cases  approve  the  rule,  but  hold  stipulations  reasonable 
and  valid :  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  338,  28  L.  Ed.  720, 
5  Sup.  Ct.  154,  and  Brown  v.  Wabash  etc.  R.  R.  Co.,  18  Mo  App.  574, 
limitation  of  liability  in  bill  of  lading  as  to  value  of  livestock;  Phoenix 
Ins.  Co.  V.  Erie  Transp.  Co.,  117  U.  S.  322,  29  L.  Ed.  879,  6  Sup.  Ct.  754, 
stipulation  giving  carrier  benefit  of  any  insurance  effected  upon  goods; 
Kansas  City  etc.  R.  R.  Co.  v.  Sharp,  64  Ark.  118,  40  S.  W.  782,  limita- 
tion of  liability  to  that  of  warehouseman  upon  arrival  of  goods  at  station 
of  delivery ;  Ballou  v.  Earle,  17  R.  I.  448,  33  Am.  St.  Rep.  888, 14  L.  R.  A. 
437,  22  Atl.  1115,  limitation  upon  value  of  packages ;  Houston  etc.  R.  R. 
Co.  V.  Park,  1  Tex.  App.  Civ.  143,  limitation  of  liability  to  carrier's  own 
line. 

Stipulations  which  railroad  company  may  not  extort  from  shippers, 
and  effect  of  such  stipulations  if  extorted.  Note,  18  Am.  St.  R^. 
788. 

Common  carrier's  power  to  limit  liability.    Note,  32  Am.  Dec.  500. 

Limitation  of  carrier's  liability  in  bills  of  lading.  Note,  88  Am.  St. 
Rep.  102, 105.  ' 

Validity  of  provision  in  carrier's  contract  imposing  responsibility 
of  inspecting  cars  upon  shipper.    Note,  36  L.  R.  A.  (N.  S.)  412. 

Judgment  will  not  be  reversed  for  error  clearly  producing  no  Injury. 
Approved  in  Cook  v.  Foley,  152  Fed.  48,  81  C.  C.  A.  237,  following 
rule ;  West  v.  East  Coast  Cedar  Co.,  113  Fed.  741,  51  C.  C.  A.  411,  hold- 
ing admission  of  irrelevant  evidence  harmless;  Runkle  v.  Bumham,  153 
U.  S.  224,  38  L.  Ed.  697,  14  Sup.  Ct.  840,  holding  rejection  of  tel^rams, 
being  immaterial,  not  reversible  error. 

Miscellaneous.  Miscited  in  Pickett  v.  Merchants'  etc.  Bank«  32  Ark. 
370. 

« 
22  Wall.  136-lRO,  22  L.  £d.  748,  8T.  JOHN  T.  ERIE  BT.  00. 

''Net  earnings,^  as  used  in  agreement  for  dividends  upon  preferred 
stock,  are  those  which  remain  after  deduction  of  all  charges  or  outlay,  as 
net  profits. 

Approved  in  Fricke  v.  Angemeier,  53  Ind.  App.  148,  101  N.  E.  332, 
corporate  creditors  may  compel  stockholders  to  refund  dividend  paid 
out  of  capital  stock;  Crocker  v.  Barteau,  212  Mo.  374,  110  S.  W.  1066, 
purchasers  of  two-thirds  interest  in  mining  lease,  contracting  to  make 
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payment  ont  of  first  net  profits,  are  not  to  be  reimbursed  for  money  ex- 
pended in  development  of  mine  before  estimating  net  profits;  Quarn- 
berg  V.  City  of  Chamberlain,  29  S.  D.  396,  137  N.  W.  410,  in  assessing 
damages  resulting  from  injunction  preventing  plaintiff  from  operating 
his  mill,  proof  of  what  mill  was  then  earning  or  had  earned,  was  compe- 
tent ;  Crawford  v.  Roney,  130  Ga.  619,  61  S.  E.  118,  attempted  reduction 
of  liability  of  stockholders  of  insolvent  corporation  by  declaring  divi- 
dends on  basis  of  assets,  which  were  not  profits,  was  invalid  as  against 
trustee  in  bankruptcy;  Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  497, 
38  L.  Ed.  797,  14  Sup.  Ct.  972,  defining  word  "dividend''  under  statute 
exempting  corporation  from  taxation;  Southern  Pac.  Co.  v.  Board  of 
Railroad  Commrs.,  78  Fed.  266,  defining  "expenditures"  in  arriving  at 
net  earnings  of  road ;  Terre  Haute  v.  Hudnut,  112  Ind.  551,  13  N.  E.  690, 
holding  witness  properly  used  term  "net  earnings"  to  mean  profits;  Bel- 
fast etc.  R.  R.  Co.  V.  Belfast,  77  Me.  453,  1  Atl.  366,  holding  annual 
contribution  to  sinking  fund  payable  out  of  earnings;  McLean  v.  Pitts- 
burg Plate-Glass  Co.,  159  Pa.  St.  118,  28  Atl.  212,  holding  part  of  stand- 
ing indebtedness  properly  deducted  as  a  charge;  Commonwealth  v.  Phila- 
delphia etc.  R.  R.  Co.,  164  Pa.  St.  261,  30  Atl.  146,  holding  rent  for 
rolling  stock  an  operating  expense. 

Return   of  public   service   corporation   for  rate-making   purposes. 
Note,  52  L.  R.  A.  (N.  S.>  16. 

Preferred  stockliolden  cannot  select  a  part  of  a  biuineBs  and  say  that 
net  earnings  specUied  in  tlie  stipulation  for  their  preferred  dividends,  must 
be  a  predicate  of  tliat  part  and  of  none  other. 

Approved  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  648,  65 
N.  E.  494,  holding  question  whether  street-car  fares  fixed  by  city  ordi- 
nance are  too  low  must  be  determined  by  estimating  earnings  of  entire 
line  as  against  expenses  of  entire  line ;  Scott  v.  Baltimore  etc.  R.  R.  Co., 
93  Md.  499,  49  Atl.  328,  holding  in  action  to  establish  rights  of  pre- 
ferred stockholders  after  reorganization  evidence  of  negotiations  preced- 
ing final  consummation  of  reorganization  agreement  and  of  conversations 
as  to  intention  of  parties  is  admissible;  Mackintosh  v.  Flint  etc.  R.  R. 
Co.,  34  Fed.  605,  holding  revenue  from  land  assets  as  applicable  to  pay- 
ment of  dividends  as  that  from  any  other  source;  People  v.  St.  Louis 
etc.  R.  R.  Co.,  176  111.  531,  532,  35  L.  R.  A.  661,  52  N.  E.  298,  where  net 
earnings  were  ascertained  from  accounts  of  entire  system;  Schmidt  v. 
Louisville  etc.  R.  R.  Co.,  95  Ky.  299,  25  S.  W.  496,  arriving  at  expenses 
of  leased  road  by  proportion  of  total  operating  expenses. 

Distinguished  in  Nickals  v.  New  York  etc.  R.  R.  Co.,  21  Blatchf.  181, 
15  Fed.  579,  where  there  was  net  profit  over  all  expenses  of  all  opera- 
tions, stockholders  held  entitled  to  dividends. 

VIIl — 52 
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Gredlton  of  railroad  becoming  preferred  stockholders  under  reorgan- 
ization contract  witb  right  to  receive  dividends  "out  of  net  earnings  of 
road"  are  not  entitled  to  dividends  until  rents  accruing  nnder  leases  and 
interest  upon  bonds  are  paid. 

Approved  in  Union  Pac.  R.  Co.  v.  Frank,  226  Fed.  921,  mere  fact  that 
railroad  has  earned  net  profits  in  designated  year  does  not  eptitle  pre- 
ferred stockholders  to  dividends  regardless  of  needs  of  company  in  way 
of  maintenance  and  betterments;  National  Electric  Signaling  Co.  v.  Fes- 
senden,  207  Fed.  921,  126  C.  C.  A.  363,  holders  of  preferred  stock  of 
corporation  are^not  creditors ;  Inscho  v.  Mid-Continent  Dev.  Co.,  94  Kan. 
398,  146  Pac.  1023,  holding  duty  to  pay  creditors  was  sup^erior  to  duty 
to  pay  preferred  stockholders ;  Warren  v.  King,  108  U.  S.  400,  27  L.  Ed. 
778,  2  Sup.  Ct.  798,  holding  preferred  stockholders  had  no  priority  over 
subsequent  mortgagees;  New  York  etc.  R.  R.  Co.  v.  Nickals,  119  U.  S. 
307,  SO  L.  Ed.  368,  7  Sup.  Ct.  214,  holding  preferred  stockholder  could 
not  enforce  payment  from  net  earnings  applied  to  make  double  track; 
Mercantile  Trust  Co.  v.  Baltimore  etc.  R.  R.,  82  Fed.  370,  applying  earn- 
ings to  payment  of  interest  in  preference  to  dividends;  People  v.  St. 
Louis  etc.  R.  R.  Co.,  176  111.  531,  632,  35  L.  B.  A.  661,  62  N.  E.  298,  hold- 
ing  indebtedness  on  preferred  stock  could  hot  be  regarded  a  liability; 
Field  V.  Lamson  Goodnow  Mfg.  Co.,  162  Mass.  390,  27  L.  B.  A.  143,  38 
N.  E.  1127,  holding  that  owner  of  preferred  stock  should  be  regarded 
as  stockholder  and  not  as  creditor;  Miller  v.  Ratterman,  47  Ohio  St.  169, 
24  N.  E.  600,  holding  dividends  on  preferred  stock  payable  only  out  of 
net  earnings;  McLean  v.  Pittsburg  Plate-Glass  Co.,  169  Pa.  St.  118,  28 
Atl.  212,  holding  part  of  permanent  indebtedness  properly  paid  before 
dividends  on  preferred  stock;  Emerson  v.  New  York  etc.  R.  R.  Co.,  14 
R.  I.  668,  holding  preferred  stockholder  had  no  priority  over  other  credi- 
tors; State  V.  Cherau  &  C.  R.  R.  Co.,  16  S.  C.  532,  holding  holder  of 
preferred  stock  a  shareholder;  Chaffee  v.  Rutland  R.  R.  Co.,  66  Vt.  126, 
holding  floating  indebtedness  payable  before  interest  on  preferred  stock. 

Corporate  dividends  and  rights  and  remedies  of  stockholders  with 
respect  thereto.    Note,  99  Am.  Dec.  762. 

Right  of  holder  of  preferred  stock  to  cumulative  dividends.    Note, 
6  Ann.  Gas.  217. 

Preferred,  guaranteed  and  interest-bearing  stock.    Note,  27  L.  R.  A. 
141. 

Judgments  against   trustees — Conclusiveness   against  beneficiaries. 
Note,  73  Am.  St.  Rep.  229. 

22  WaU.  160-157,  22  L.  Ed.  832,  8I.OAK  v.  I^EWIB. 

Aocmed  interest  constitutes  part  of  a  debt  provable  against  ettate  of 
bankrupt,  and  therefore  Is  part  of  debt  which  may  be  used  to  uphold  invol- 
untary proceedings. 
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Approved  in  Davis  t.  Lonisville  Trust  Co.,  181  Fed.  23,  30  L.  R.  A. 
(N.  S.)  1011,  104  C.  C.  A.  !24,  following  rule;  Bray  v.  Cobb,  100  Fed. 
271,  holding  under  contract  whereby  one  agrees  to  pay  another  certain 
monthly  rent  for  life,  lessor  has  no  provable  claim  against  bankrupt 
lessee's  estate  for  rent  accrued  after  adjudication. 

Distinguished  in  Woodard  &  Stone  Co.  v.  Milnes,  101  Wis.  332,  77 
K.  W.  164,  holding  costs  of  suits  incurred  thirty  days  before  act  of 
insolvency  eofold  not  be  added  to  give  required  amount. 

Where  record  shows  Jurisdiction,  an  adjudication  of  bankmptcy  caa 
only  he  assailed  by  a  direct  proceeding  in  a  competent  court. 

Approved  in  Preston  v.  Newcomb,  149  Mich.  516,  119  Am.  St.  Rep. 
691,  113  N.  W.  30,  First  Nat.  Bank  v.  Masterson,  29  Okl.  78,  116  Pac. 
163,  and  Huttig  Mfg.  Co.  v.  Edwards,  160  Fed.  622,  87  C.  C.  A.  521,  all 
following  rule;  In  re  Casey,  195  Fed.  328,  holding  when  court  has  juris- 
diction its  errors,  however  great,  do  not  affect  its  jurisdiction  or  validity 
of  its  exercise  till  appellate  court  has  reversed  it;  Wald  v.  Wehl,  18 
Blatchf.  501,  6  Fed.  169,  holding  determination  by  bankruptcy  court  of 
existence  and  authority  of  agent  of  bankrupt,  etc.,  not  reviewable ;  In  re 
Ives,  5  Dill.  148,  149,  Fed.  Cas.  7115,  holding  decree  adjudging  debtor 
bankrupt  could  not  be  attacked  in  application  for  discharge;  Donegan 
V.  Davis,  66  Ala.  372,  holding  authority  of  assignee  could  not  be 
coUaterally  assailed. 

22  WalL  167-169,  22  L.  Sd.  819,  IN  BE  0HILB8. 

Decree  in  suit  in  egnlty  brought  to  establish  title  of  State  of  Texas 
to  bonds  there  claimed  is  final  and  condnaiTe  on  all  rights  of  aU  parties 
actually  before  the  court. 

Approved  in  Patterson  v.  Wold,  33  Fed.  792,  holding  action  to  set 
aside  fraudulent  conveyance  barred  by  prior  judgment. 

Decree  perpetually  enjoining  parties  from  setting  up  any  claim  or 
title  to  bonds  is  not  limited  to  prohibition  of  suit  in  court,  but  is  violated 
where  they  continue  to  assert  title  by  written  notices;  and  such  action  con- 
stitutes contempt. 

Approved  in  Lake  v.  Superior  Cpurt,  165  Cal.  189,  131  Pac.  373, 
holding  where  parties  were  enjoined  from  making  claim  to  land  under 
forfeited  certificate,  successor  in  interest  is  chargeable  in  contempt  pro- 
ceedings for  violating  it;  Terry  v.  State,  77  Neb.  617,  110  N.  W.  73^, 
holding  where  habeas  corpus  proceeding  is  pending  in  District  Court, 
institution  by  one  of  parties  of  another  action  for  determination  of 
same  question  in  County  Court,  is  contempt  of  District  Court;  In  re 
Sowles,  41  Fed.  753,  contempt  in  resisting  service  of  execution  against 
respondent's  wife. 
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Federal  conrts,  under  sectioxL  725,  BeTUed  Statutes,  bave  power  to 
punish  by  fine  and  Imprisonment  for  contempt  of  their  authority,  and  pur- 
pose is  either  to  punish  guilty  party,  or  to  compel  performance  of  some 
act  or  duty. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  327,  48  L.  Ed. 
1001,  24  Snp.  Ct.  665,  order  of  Federal  court  finding  one  not  party  to 
suit  guilty  of  contempt  in  violating  restraining  order  is  reviewable  in 
Circuit  Court  of  Appeals  on  writ  of  error;  Kreplik  v.  Couch  Patents 
Co.,  190  Fed.  571,  111  C.  C.  A.  381,  holding  court  may  in  same  proceed- 
ing impose  compensatory  fine  and  sentence  of  imprisonment  in  punish- 
ing for  contempt  for  violation  of  injunction;  Hammond  Lumber  Co.  v. 
Sailors'  Union,  167  Fed.  816,  holding  proceeding  against  persons  for 
contempt  for  prosecuting  criminal  conspiracy  to  violate  injunction 
granted  by  court  in  civil  action,  is' criminal  proceeding;  United  States 
v.  Tom  Wah,  160  Fed.  209,  holding  all  courts  of  record  have  power  to 
punish  for  contempt  unless  law  creating  them  expressly  limits  such 
power;  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  279,  63  C.  C.  A.  388, 
where  preliminary  injunction  against  extracting  ore  granted  and  also 
order  to  permit  plaintiff  to  examine  property  to  obtain  evidence  on  issue 
joined,  which  was  disobeyed,  order  adjudging  defendant  in  contempt 
not  reviewable  on  writ  of  error;  Sinsheimer  v.  Simonson,  107  Fed.  907, 
47  C.  C.  A.  51,  holding  bankruptcy  court  cannot  compel  State  assignee 
to  pay  over  to  bankruptcy  trustee  funds  which  former  has  paid  out  for 
counsel  fees  and  commissions;  In  re  Perkins,  100  Fed.  953,  holding  com- 
missioner.cannot  punish  for  contempt;  Re  Gompers,  40  App.  D.  C.  328, 
objection  to  appointment  of  United  States  commissioner  to  take  testi- 
mony in  contempt' proceedings  for  violation  of  injunction  will  not  be 
considered  on  appeal  where  all  testimony  was  taken  in  open  court ;  Bur- 
nett V.  State,  8  Okl.  Cr.  655,  47  L.  B.  A.  (N.  S.)  1175,  129  Pac.  1118, 
holding  "civil  contempts"  are  those  quasi  contempts  which  consist  in 
failing  to  do  something  ordered  by  court;  I^ake  Eureka  etc.  Canal,  Co. 
v.  Superior  Court  Yuba  Co.,  116  U.  S.  417;  29  L.  Ed.  674,  6  Sup.  Ct. 
432,  sustaining  power  of  State  court  to  punish  for  contempt  under  State 
statute;  Ex  parte  Terry,  128  U.S.  310,  32  L.  Ed.  411,  9  Sup.  Ct.  81,  13 
Sawy.  468,  holding  Circuit  Court  had  power  to  punish  without  issue  or 
trial;  Denver  etc.  R.  R.  Co.  v.  Topeka  etc.  R.  R.  Co.,  5  McCrary,  291, 
36  Fed.  853,  holding  company  in  contempt  for  refusing  to  check  bag- 
gage; Hendryx  v.  Fitzpatrick,  19  Fed.  812,  813,  holding  court  could 
lelease  one  committed  for  contempt  upon  showing  that  he  could  not  pay 
sum  demanded ;  United  States  v.  Anonymous,  21  Fed.  768,  fining  party 
for  interrupting  examination  of  witness  before  examiner;  Norris  v. 
Hassler,  23  Fed.  581,  holding  witness  punishable  for  contempt  in  dis- 
obeying subpoena;  Corbin  v.  Boies,  34  Fed.  699,  contempt  in  not  paying 
decree;  Ex  parte  Huidekoper,  55  Fed.  710,  711,  punishing  sheriff  for 
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detaining  property  ordered  returned  by  court ;  Indianapolis  Water  Co.  v. 
American  Straw  Board  Co.,  76  Fed.  978,  979,  contempt  in  disobeying 
injunction  not  to  allow  refuse  of  mill  to  eseax)e;  Ex  parte  Hardy,  68 
Ala.  315,  contempt  for  refusing  to  deliver  bonds  to  register;  Forrest 
Y.  Price,  62  N.  J.  Eq.  30,  29  Atl.  221,  contempt  in  refusing  to  indorse 
drafts;  In  re  Graves,  29  Fed.  63,  and  State  v.  Davis,  2  N.  D.  471,  61 
K.  W.  946,  both  arguendo. 

Distinguished  in  United  States  ▼.  Toledo  Newspaper  Co.,  220  Fed.  514, 
holding  corporation  can  be  punished  for  contempt  only  by  fine  and 
imposing  one;  In  re  Riggsbee,  151  Fed.  704,  holding  Federal  court  can- 
not punish  for  contempt  one  not  officer  of  court  nor  suitor  therein,  on 
rule  which  charges  him  only  with  using,  or  attempting  to  use,  its  pro- 
cess to  obstruct  administration  of  justice  in  State  court;  Whilcomb's 
Case,  120  Mass.  120,  holding  city  council  could  not  commit  for  contempt. 

Contempt  proeedure  in  Federal  court.    Note,  Anit   Oat.   1915D, 
1061. 

Party  caonol  be  gnlltj  of  contesBpt  for  dlsobedienee  of  aa  order  not 
yet  made. 

Approved  in  Stuart  v.  Reynolds^  204  Fed.  718,  721,  123  C.  C.  A.  13, 
holding  faet  that  bankrupt  has  committed  some  crime  in  connection 
with  his  property  will  not  justify  proceedings  for  contempt  for  failure 
to  comply  with  order  to  deliver  property  not  in  his  present  possession; 
Stuart  V.  Stuart,  123  Mass.  371,  holding  mere  transfer  of  property  to 
prevent  execution  on  anticipated  decree  not  contempt;  Ex  parte  Lake, 
37  Tex.  Crim.  665,  66  Am.  St.  Bep.  854,  40  S.  W.  730,  holding  relator 
not  in  contempt  where  court  had  not  yet  jurisdiction  of  his  person. 

Obstructing  or  delaying  service  or  execution  of  process  as  contempt. 
Note,  Ann.  Gat.  191SA,  909. 

22  Wall.  170^179,  22  la.  Sd.  766,  BUBNHI8BL  T.  FIBHAH. 

Interest  is  calculated  at  contract  rate  uitU  date  of  maturity,  and  after- 
ward, where  no  rate  is  ipecifled  at  legal  rate. 

Approved  in  Holden  v.  Trust  Co.,  100  U.  S.  74,  25  L.  Ed.  568,  prom- 
issory note  in  District  of  Columbia;  Sherwood  v.  Moore,  35  Fed.  109, 
promissory  note  executed  in  Georgia;  Newton  v.  Kennerly,  31  Ark. 
628,  25  Am.  Rep.  594,  and  Hicks  v.  Coody,  49  Ark.  428,  5  S.  W.  714, 
notes  executed  in  Arkansas;  Duran  v.  Ayer,  67  Me.  152,  and  Eaton  v. 
Boissonnaxdt,  67  Me.  641,  24  Am.  Rep.  53,  notes  executed  in  Maine ; 
O'Brien  v.  Young,  95  N.  Y.  430,  47  Am.  Rep.  65,  holding  rate  of  inter- 
est on  judgment  followed  change  of  rate  by  legislature. 

Distinguished  in  New  Orleans  v.  Warner,  175  U.  S.  147,  44  L.  Ed. 
109,  20  Sup.  Ct.  66,  holding  commencement  of  suit  on  drainage  war- 
rant which  bean  interest  above  legal  rate  from  its  presentation  for 
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payment,  and  fact  of  lack  of  funds  is  indorsed  thereon,  is  sufficient  to 
make  warrant  carry  8X)ecified  rate  from  that  time ;  Greenhaw  v.  Holmes, 
8  Ariz.  97,  68  Pac.  538,  holding,  under  statute,  that  where  note  calls  for 
certain  interest,  but  has  no  provision  fol*  interest  after  maturity,  it 
bears  interest  after  maturity  at  rate  called  for;  Sanford  v.  Savings  & 
Loan  Society,  80  Fed.  61,  and  Hovey  v.  Edmison,  3  Dak.  471,  22  N.  W. 
604,  where  rate,  after  maturity,  was  stipulated  for  in  agreement ;  New 
Orleans  v.  Warner  176  U.  S.  147,  44  L.  Ed.  109,  20  Sup.  Ct.  44,  holding 
commencement  of  suit  sufficient  demand  to  start  running  of  interest. 

Denied  in  Shaw  v.  Rigby,  84  Ind*.  378,  43  Am.  Bep.  99,  holding  rate 
fixed  by  contract  measure  of  damages  after  maturity;  Uni6n  Inst,  for 
Savings  v.  Boston,  129  Mass.  93,  94,  37  Am.  Rep.  ^12,  813,  adopting  rate 
fixed  in  note  and  mortgage  as  in  accord  with  intention  of  parties'; 
Borders  v.  Barber,  81  Mo.  645,  and  Briscoe  v.  Eanealy,  8  Mo.  App.  83, 
both  holding,  where  interest  was  payable  ''from  date,''  same  rate  con- 
tinued after  maturity;  Barbour  v.  Tompkins,  31  W.  Va.  421,  7  S.  E.  7, 
holding  contract  rate  should  govern  until  note  is  paid. 

Interest  when  allowed.    Note,  6  Am.  Dec.  190. 

Interest  after  maturity.    Note,  30  Am.  Rep.  47,  50. 

Where  statute  makes  usury  penal,  but  does  not  declare  contract  Told, 
usurious  bond  may  be  enforced  for  amount  actually  due. 

Approved  in  Petterson  v.  Berry,  125  Fed.  906,  60  C.  C.  A.  610,  hold- 
ing interest  usurious  when  contract  was  made  is  not  usurious  if  not 
usurious  under  law  in  force  when  suit  brought;  Fanners  &  Mereh^ts' 
Nat.  Bank  v.  Dearing,  91  U.  S.  35,  23  L.  Ed.  199,  holding  bank  charg- 
ing unlawful  interest  under  national  banking  act  entitled  to  recover 
principal;  Lewis  v.  Clarendon,  5  Dill.  339,  Fed.  Gas.  8320,  allowing 
legal  rate  on  municipal  bonds  where  contract  rate  was  in  excess  of 
chartered  powers  of  railroad;  Curtis  v.  Valiton,  3  Mont.  156,  holding 
note  void  only  to  extent  of  compound  interest  charged ;  Scottiah  M.  &  L. 
Inv.  Co.  V.  McBroom,  6  N.  M.  587,  30  Pac.  863,  holding  contract  void 
to  extent  of  requiring  bonus  in  excess  of  legal  interest. 

In  order  to  bring  security  for  debt  given  within  four  months  of  bank- 
ruptcy, within  prohibition  of  bankruptcy  law,  it  is  necessary  that  all  pre- 
scribed conditions  should  occur. 

Approved  in  In  re  Clifford,  136  Fed.  476,  mortgage  for  purchase  price 
of  cattle  given  more  than  four  months  prior  to  petition  in  bankruptcy, 
but  not  recorded  until  within  such  time,  is  not  illegal  preference;  Har- 
manson  v.  Bain,  1  Hughes,  201,  Fed.  Cas.  6072,  dismissing  bill  to  set 
aside  fraudulent  transfers  for  want  of  necessary  parties;  Matthews  v. 
Westphal,  1  McCrary,  447,  48  Fed.  665,  holding  chattel  mortgage  given 
more  than  four  months  prior  to  filing  of  petition  not  fraudulent ;  South 
Carolina  Loan  etc.  Co.  v.  McPherson,  26  S.  C.  438,  2  S.  E.  271,  holding 
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failure  to  record  mortgage  did  not  make  it  fraadolent  within  meaning 
of  bankruptcy  act. 

Exchange  of  secnrities  witbin  four  months  la  not  fraudulent  prefer- 
ence within  meaning  of  bankruptcy  act,  if  security  given  up  is  a  yalid  one 
when  exchange  is  made,  and  of  equal  value  with  one  substituted  for  it. 

Approved  in  In  re  Noel,  137  Fed.  700,  following  rule ;  Sawyer  v.  Tur- 
pin,  91  U.  S.  121,  28  L.  Ed.  237,  sustaining  substitution  of  chattel  mort- 
gage for  bill  of  sale,  though  latter  was  never  recorded;  Douglass  v. 
Vogeler,  6  Fed.  57,  holding  exchange  of  mortgages  valid  as  against  as- 
signee; Hutchinson  v.  Murchie,  74  Me.  191,  substitution  of  mortgage 
for  bill  of  sale  affecting  same  property;  Stewart  v.  Hopkins,  30  Ohio 
St.  532,  holding  payment  of  mortgage  by  insolvent  not  a  preference 
where  mortgage  gave  ftdl  security;  Colt  v.  Sears  Com.  Co.,  20  R.  I.  65, 
37  Atl.  312,  holding  transfer  of  indebtedness  and  securities  to  another 
not  fraudulent  preference;  Akers  v.  Rowan,  33  S.  C.  474, 10  L.  B.  A.  716, 
12  S.  E.  173,  where  mortgage  was  merely  renewed,  held  valid. 

Distinguished  in  Parker  v.  Sherman,  212  Fied.  919,  129  C.  C.  A.  437, 
fact  that  full  and  fair  price  was  paid  for  goods  transferred  within  four 
months  of  bankruptcy  will  not  alone  sustain  transfer  in  absence  of  good 
faith;  Morey  v.  Milliken,  86  Me.  481,  30  Atl.  108,  holding  replacing  of 
securities  already  lost  not  an  exchange,  and,  therefore,  fraudulent. 

Effect  on  liability  of  obligors  of  void  renewal  or  substituted  con- 
tract.   Note,  33  L.  E.  A.  634. 

If  security,  fatally  tainted  with  usury,  and  founded  upon  prior  one  free 
from  it,  but  given  up  and  canceled,  is  declared  void,  prior  one  will  be 
revived. 

Approved  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co., 
219  Fed.  973,  where  after  making  of  two  contracts  between  two  corpo- 
rations, a  new  foreign  corporation  took  over  property  of  one  of  parties 
and  new  contract  made  abrogating  one  of  prior  contracts,  fact  that 
foreign  corporation  had  not  designated  statutory  agent  did  not  render 
latter  contract  void  as  reaffirmance  of  prior  contract;  Farmers'  Loan 
etc.  Co.  V.  Meridian  Waterworks  Co.,  139  Fed.  670,  where  water  com- 
pany executed  mortgages  to  build  works,  and  pending  suit  to  annul  its 
franchise  company  issued  new  bonds  secured  by  another  mortgage  to 
same  trustee,  which  also  provided  for  extension  and  renewal  of  liens 
of  prior  mortgage,  such  provision  did  not  discharge  prior  mortgages; 
dissenting  opinion  in  Chicago  etc.  Co,  v.  Bancroft,  64  Neb.  184,  89  N.  W. 
783,  majority  holding  where  debtor  executes  mortgage  at  lawful  interest 
and  at  its  maturity  enters  into  new  contract  with  lender  for  extension 
of  loan  at  usurious  interest  and  lender  retains  mortgage  as  collateral, 
lender  restricted  to  amount  due  at  time  of  making  usurious  contract; 
Quint  V.  First  Nat.  Bank,  9  Kan.  App.  480,  58  Pac.  1012,  holding  usuri- 
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ous  interest  in  renewal  notes  did  not  affect  l^al  interest  previously 
charged;  Rountree  v.  Brinson^  98  N.  C.  110,  3  S.  E.  748,  allowing  plain- 
tiff to  recover  on  former  debt,  though  bond  sued  on  was  usurious;  dis- 
senting opinion  in  Frederick  Inst.  v.  Michael,  81  Md.  508,  33  L.  B.  A. 
636,  32  Atl.  342,  majority  holding  surety's  obligation  on  original  note 
discharged  by  substitution  of  securities  with  knowledge  of  debtor's  finan- 
cial condition. 

22  Wall.  180-198,  22  L.  Ed.  863,  THE  ELQEE  OOTTOK  OASE& 

No  one  is  allowed  to  roe  In  Oomrt  of  Olalms  for  proceeds  of  eavtnzed 
or  abandoned  property,  unless  he  can  prove  owneiOip,  bis  zigbt  to  pco- 
ceeds,  and  tbat  be  never  gave  aid  or  comfort  to  tbe  Bebelllon. 

Approved  in  Scudder  v.  Ames,  142  Mo.  243,  43  S.  W.  675,  action  over 
same  subject  matter. 


Wbetber  property  paMos  or  not  is  dependent  upon  intention  of  par- 
ties to  contract  to  be  gathered  ftom  its  language. 

Approved  in  Noyes  v.  Marlott,  156  Fed.  756,  84  G.  G.  A.  409,  holding 
title  to  logs  in  question  passed  when  loggers  delivered  them  in  slough 
as  required  by  contract;  Walti  v.  Gaba,  160  Cal.  327,  328,  331, 116  Pac. 
964,  965,  holding  use  of  words  "bought  and  sold"  in  written  contract  of 
sale  does  not  necessarily  import  present  sale,  but  are  frequently  used  to 
express  mere  agreement  to  sell;  J.  S.  Potts  Drug  Co.  v.  Benedict,  156 
Cal.  328,  25  L.  B.  A.  (N.  B.)  609,  104  Pac.  435,  applying  rule  in  relation 
to  assignment  of  leasehold  interest ;  Stewart  v.  Henningsen  Produce  Co., 
88  Kan.  527,  Ann.  Oas.  1914B,  701,  50  L.  B.  A.  (N.  8.)  Ill,  129  Pac.  183, 
holding  that  under  contract  property  in  egg  meats  passed  when  plaintiff 
had  completed  entire  amount  contracted  for  and  had  placed  same  in  cold- 
storage  plant ;  Barber  v.  Andrews,  29  R.  I.  52,  26  L.  B.  A.  (N.  8.)  1,  69 
Atl.  1,  applying  rule  where  sale  was  of  twenty  tons  of  hay  out  of  lai^er 
quantity ;  Hatch  v.  Standard  Oil  Co.,  100  U.  S.  136,  25  L.  Ed.  658,  hold- 
ing intention  proved  that  title  to  staves  should  pass  upon  being  piled  and 
counted ;  Byles  v.  Colier,  54  Mich.  16,  19  N.  W.  667,  holding  title  might 
have  passed  without  delivery,  and  even  though  further  inspection  was 
necessary;  Rail  v.  Little  Falls  Lumber  Co.,  47  Minn.  425,  50  N.  W.  472, 
holding  property  in  logs  vested  without  delivery  or  payment. 

Essentials  to  valid  sale  of  goods.    Note,  17  L.  B.  A.  177,  181. 

When  by  agreement  vendor  is  to  do  anything  to  goods  to  put  them 
into  deliverable  state,  performance  of  those  things  shall  be  taken  as  con- 
dition precedent  to  vesting  of  property. 

Approved  in  Pfoh  v.  Porter,  23  Cal.  App.  64,  137  Pac.  46,  holding 
where  plaintiff  sold  grapes  on  vines  to  be  picked  and  delivered  to  station, 
and  grapes  on  vines  were  damaged  by  storm,  contract  was  executory  and 
loss  fell  on  seller ;  Sempel  v.  Northern  Hardwood  Lumber  Co.,  142  Iowa, 
597,  121  N.  W.  27,  holding  where  plaintiff  contracted  to  sell  defendants 
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logs  to  be  cnt  and  deliver  same  on  river  and  after  such  delivery  same  were 
lost  in  flood,  held  title  was  in  plaintiff  when  logs  were  lost;  Capital  City 
Carriage  Co.  v.  Moody  &  Son,  135  Iowa,  448,  110  N.  W.  906,  holding 
title  to  buggies  did  not  pass  until  tender  of  them  in  condition  specified ; 
Barber  v.  Thomas,  66  Elan.  465,  71  Pac.  846,  holding  title  passes  pres- 
ently to  vendee,  though  vendor  retains  possession,  where  such  is  intent 
of  parties;  Smith  Woolen  Machine  Co.  v.  Holden,  73  Vt.  400,  51  Atl.  4, 
holding  no  title  passed  until  machine  accepted  where  vendor  agreed  to 
furnish  machine  to  be  placed  in  mill  in  good  running  order;  Young  v. 
Edwards,  64  W.  Va.  75,  60  S.  E.  995,  holding  title  to  lumber  did  not 
pass  until  delivery  on  cars;  Commonwealth  v.  Qreenfield,  121  Mass.  41, 
holding  title  to  liquor  did  not  pass  until  delivered  at  L. 

Wliere  anytliing  remains  to  be  done  to  goods  to  ascertaii^  price,  as  by 
weigliing,  measuring,  etc.,  perf  ormaace  of  tliese  things  shall  be  condition 
precedent  to  transfer  of  property,  although  individoal  goods  are  ascertained, 
e.  g.,  cotton  to  be  paid  for  when  weighed. 

Approved  in  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  98, 132  C.  C.  A. 
336,  where  plaintiff  agreed  to  sell  apple  crop  at  stated  price  per  barrel, 
plaintiff  to  pick  them  and  defendant  to  pack  them  and  pay  for  each  car 
load  as  loaded,  and  where  only  part  picked  and  loaded  remainder  on 
trees  were  spoiled  by  frost  loss  fell  on  plaintiff;  Robinson  Bros.  &  Co.  v. 
Patterson,  21i)  Fed.  841,  127  C.  C.  A.  389,  where  contract  for  sale  of 
sewer-pipe  required  that  quantity  of  pix)e  should  be  ascertained,  quality^ 
graded  and  price  computed,  title  did  not  pass  by  mere  execution  of  con- 
tract ;  Snow  Storm  Min.  Co.  v.  Johnson,  186  Fed.  751,  108  C.  C.  A.  615, 
holding  that  as  certain  things  were  to  be  done  by  both  parties  before 
payment  for  and  delivery  of  stock  contract  was  executory  and  title 
hereto  did  not  pass;  Stewart  v.  Henningsen  Produce  Co.,  88  Kan.  533, 
Ann.  Oas.  1914B,  701,  50  L.  B.  A.  (N.  S.)  Ill,  129  Pac.  185,  applying 
rule  to  contract  for  sale  and  delivery  of  whites  and  yolks  of  eggs  known 
as  "egg  meats''  where  whites  and  yolks  delivered  at  different  times; 
Blackwood  v.  Cutting  Packing  Co.,  76  Cal.  217,  218,  9  Am.  St.  Bep.  203, 
204,  18  Pac.  251,  holding  no  sale  until  apricots  could  be  identified  and 
weighed  pr  measured ;  New  England  Dressed  Meat  etc.  Co.  v.  Standard 
Worsted  Co.,  165  Mass.  329,  58  Am.  St.  Rep.  518,  43  N.  E.  112,  holding 
title  to  wool  did  not  pass  until  separated  from  larger  mass. 

Sales  and  delivery,  when  do  not  pass  the  title,  though  the  sale  is 
not  expressly  conditional.    Note,  120  Am.  St.  Rep.  869. 

When  title  passes  to  goods  sold  from  mass.    Note,  9  Ann.  Oas.  28. 

Sufficiency  of  selection  or  designation  of  goods  sold  out  of  larger 
lot.    Note,  26  L.  B.  A.  (N.  8.)  7,  8,  10,  12,  18,  82,  54,  66. 

Presumption  as  to  passing  of  title  where  goods  are  not  in  deliverable 
state.    Note,  23  S.  B.  0.  848. 
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Where  bnsrer  Is  by  contract  bound  to  do  anything,  as  a  consideration, 
either  precedent  or  concurrent,  on  which  passing  of  property  depends,  title 
will  not  pass  until  condition  be  fulfilled,  though  buyer  has  possession. 

Approved  in  El  Paso  Live  Stock  Com.  Co.  v.  Colorado  Live  Stock 
Com.  Co.,  171  Fed.  25,  96  C.  C.  A.  262,  holding  where  plaintiff  delivered 
cattle  upon  payment  of  draft  given  in  part  payment,  and  payment  of 
draft  for  balance  was  refused,  plaintiff  was  not  entitled  to  recover  cattle 
without  repayment  of  amount  of  first  draft;  Stewart  v.  Henningsen 
Produce  Co.,  88  Kan.  529,  Ann.  Gaa.  1914B,  701,  50  L.  E.  A.  (N.  S.)  Ill, 
129  Pac.  184,  applying  rule  to  contract  for  sale  and  delivery  of  whites 
and  yolks  of  eggs  known  as  "egg  meats"  where  whites  and  yolks  were 
delivered  at  different  times;  Mclver  v.  Williamson-Halsell-Frazier  Cd., 
19  Okl.  461,  18  L.  E.  A.  (N.  S.)  696,  92  Pac.  172,  holding  that  buyer 
having  notified  plaintiff  he  was  unable  to  pay,  latter  was  entitled  to  pos- 
session of  property;  Lumley  v.  Miller,  23  S.  D.  28,  119  N.  W.  1018,  hold- 
ing payment  condition  concurrent  to  delivery  of  cattle;  Buskirk  Bros. 
V.  Peck,  57  W.  Va.  367,  50  S.  E.  434,  under  contract  of  sale  of  timber 
to  be  cut  and  removed  by  vendee  within  specified  time,  and  measured  and 
paid  for  each  month,  before  removal  as  work  progresses,  title  vests  in 
purchaser  as  timber  is  cut;  Beardsley  v.  Beardsley,  138  U.  S.  266,  34 
L.  Ed.  929,  11  Sup.  Ct.  319,  executed  contract  of  sale  of  stock  with 
reservation  of  security  by  vendor;  Hull  v.  Pitrat,  45  Fed.  100,  holding 
conveyance  of  land  free  from  encumbrance  condition  precedent  to  pass- 
ing of  title  to  patent ;  Daugherty  v.  Fowler,  44  Kan.  632, 10  L.  B.  A.  316, 
25  Pac.  41,  holding  payment  condition  concurrent  to  passing  of  title  to 
butterine. 

Property  may  be  in  one  person  and  risk  tn  another. 
Approved  in  Stewart  v.  Henningsen  Produce  Co.,  88  Kan.  530,  535, 
Ann.  Oas.  1914B,  701,  50  L.  R.  A.  (IT.  S.)  Ill,  129  Pac.  185, 186,  apply- 
ing rule  to  contract  for  sale  and  delivery  of  whites  and  yolks  of  eggs 
known  as  "egg  meats"  where  whites  were  delivered  first  and  yokes 
later. 

Earnest-money  is  of  small  importance  in  consideration  of  its  effect  on 
transfer  of  title.  i 

Approved  in  Smith  v.  Hussey,  119  La.  37,  43  South.  904,  holding  under 
code  of  Louisiana  where  earnest-money  has  been  paid,  if  land  owner  is 
unable  to  convey  he  is  liable  for  double  such  earnest. 

Miscellaneous.  Cited  as  res  adjudicata  in  suits  over  same  subject 
matter ,  Bouchard  v.  Parker,  32  La.  Ann.  539,  and  Scudder  v.  Ames,  142 
Mo.  240,  43  S.  W.  674. 

22  WaU.  19&^208,  22  L.  Ed.  769,  FBETZ  y.  8TOVEB. 

Objection  that  there  is  no  replication  in  record  cannot  be  made  for 
first  time  on  appeal  to  Supreme  Court. 
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Approved  in  Nye  v.  Stewart,  83  Vt.  622,  77  Atl.  341,  applying  rule  ia 
foreclosure  suit;  Southern  R.  R.  Co.  v.  Rhodes,, 86  Fed.  424,  30  C.  C.  A. 
157,  presuming  on  appeal  that  pleadings  were  complete  where  part  of 
record  was  destroyed;  Woodward  v.  Sloan,  27  Ohio  St.  597,  holding  it 
too  late  to  insist  that  there  was  no  denial  of  adverse  possession  set  up 
in  answer. 

No  formal  zepllcatlon  Is  required  to  avoid  effect  of  answer  to  bill  of 
revivor,  for  no  new  defenses  set  up  In  sach  answer  can  be  considered. 

Approved  in  Mason  v.  Haiiford  etc.  R.  R.  Co.,  19  Fed.  56,  allowing 
bill  of  revivor  without  considering  merits ;  Newcombe  v.  Murray,  77  Fed. 
493,  determining  necessary  parties  in  bill  to  revive;  Mackaye  v.  Mallcry, 
79  Fed.  2,  24  C.  C.  A.  420,  arguendo. 

Agent  in  Virginia  lias  no  authority  to  take  Confederate  paper  worth- 
less in  Pennsylvania,  to  discharge  debts  due  his  principal,  a  dtisen  of 
Pennsylvania, 

Approved  in  New  York  Ldfe  Ins.  Co.  v.  Davis,  95  U.  S.  430,  432,  24 
L.  Ed.  455,  holding  tender  of  premium  to  one  who  had  ceased  to  act  as 
agent  during  war  not  good;  McBumey  v.  Carson,  99  U.  S.  572,  25  L.  Bd. 
382,  and  Opie  v.  Castleman,  32  Fed.  514,  holding  devisees  not  bound  by 
act  of  executor  in  accepting  Confederate  money  in  pa3rment  of  land; 
Lamar  v.  Micou,  112  U.  S.  476,  28  L.  Ed.  760,  5  Sup.  Ct.  232,  holding 
investment  in  Confederate  currency  by  guardian  unlawful;  Dorr  v.  Gib- 
honey's  £zr.,  3  Hughes,  386,  390,  Fed.  Cas.  4006,  holding  trustee  could 
not  pay  debt  to  creditor  residing  in  loyal  State  with  Confederate  notes ; 
Bynum  v.  Barefoot,  75  N.  C.  581,  holding  judgment  could  not  be  paid 
in  Confederate  money  during  war;  Hendry  v.  Benlisa,  37  Fla.  622,  34 
L.  B.  A.  286,  20  South.  802,  arguendo. 

Qualified  and  explained  in  Baldy  v.  Hunter,  171  U.  S.  402,  43  L.  Ed. 
213,  18  Sup.  Ct.  895,  holding,  under  circumstances  of  case,  investment 
by  guardian  in  Confederate  currency  not  unlawful ;  Hyatt  v.  McBumey, 
18  S.  C.  221,  holding  executor  legal  owner,  with  full  power  to  receive 
Confederate  money  in  payment  of  notes. 

Limited  in  Rodgers  v.  Bass,  46  Tex.  518,  holding  agent  authorized  to 
receive  payment  of  note  in  Confederate  money,  his  principal  being  resi- 
dent of  Confederacy. 

Power  of  agent  to  collect  to  receive  payment  in  other  than  money. 
Note,  15  Am.  Dec.  133. 

Revocation  of  powers  of  attorney.    Note,  47  Am.  Dec.  348. 

22  Wall.  208-215,  22  L.  Ed.  727,  8WEBNET  v.  LOMME. 

Supreme  Oonrt  will  adopt  ruling  of  State  court  on  question  as  to 
whetber  obligee  in  bond,  or  real  party  in  interest  is  proper  plaintiff  in 
action  on  bond. 
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Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  579,  68  L.  Sd.  380, 
34  Snp.  Ct.  179)  applying  rule  in  constming  Arizona  Rev.  Stats.  1901, 
pars.  2764-2766,  giving  right  of  action  for  death;  Board  of  County 
Commrs.  of  Santa  Fe  v.  Territory  of  New  Mexico,  215  U.  S.  307,  54 
L.  Ed.  208,  30  Sup.  Ct.  Ill,  upholding  power  of  New  Mexico  Supreme 
Court  to  modify,  on  appeal,  a  judgment  of  a  District  Court  in  man- 
damus; Lewis  V.  Herrera,  208  U.^  S.  314,  52  L.  Ed.  508,  28  Sup.  Ct.  412, 
construing  Arizona  Rev,  Stats.  1901,  par.  725,  requiring  acknowledg- 
ment of  deeds;  Copper  Queen  Consolidated  Min.  Co.  v.  Territorial 
Board  of  Equalization,  206  XJ.  S.  479,  51  L.  Ed.  1146,  27  Sup.  Ct.  695, 
construing  Arizona  Rev.  Stats.,  §  3880,  defining  powers  of  board  of 
equalization;  Armijo  v.  Armijo,  181  U.  S.  561,  45  L.  Ed.  1002.  21 
Sup.  Ct.  708,  affirming  judgment  of  territorial  Supreme  Court  in  ab- 
sence of  ^findings  or  bill  of  exceptions ;  In  re  Farrell,  211  Fed.  214, 
6  N.  C.  C.  A.  856,  construing  Washington  Workmen's  Compensation 
Act  of  1911;  Storm  v.  Territory  of  Arizona,  170  Fed.  427,  95  C.  C.  A. 
593,  discussing  question  of  submission  of  issues  on  plea  of  former 
jeopardy  under  Arizona  statutes;  dissenting  opinion  in  Bryan  v.  Pin- 
ney,  3  Ariz.  44,  21  Pac.  336,  majority  holding  ilnder  Arizona  Rev.  Stats. 
1887,  par.  764,  involuntary  nonsuit  cannot  be  granted;  Parrott  v.^ Scott, 
6  Mont.  344,  12  Pac.  765,  allowing  action  by  real  party  in  interest  with- 
out assignment  from  sheriff;  Wise  v.  Jefferis,  51  Fed.  644,  applying  rule 
in  2  C.  C.  A.  432,  replevin  against  sheriff. 


Judgment  in  repleTin  in  State  court  is  not  void  borwwe  it  is  not  alter- 
native judgment  for  value  or  return  of  property. 

Approved  in  lindsey  v.  Hewitt,  42  Ind.  App.  576,  86  N.  E.  447, 
holding  where  plaintiff  in  replevin  is  in  possession  of  property  and 
defendant  recover  judgment  for  its  return  but  its  value  is  not  found, 
he  may  sue  on  bond  for  its  value;  Larson  v.  Hanson,  26  N.  D.  425,  61 
L.  B.  A.  (N.  S.)  655,  144  N.  W.  688,  holding  sureties  liable  in  replevin 
suit  where  judgment  was  for  money  only;  Capital  Lumbering  Co.  v. 
Learned,  36  Or.  552,  78  Am.  St.  Rep.  798,  59  Pac.  457,  holding  in  action 
on  replevin  bond  reciting  value  of  property,  surety  cannot  deny  its 
value  though  judgment  in  original  action  was  not  in  alternative  but 
only  for  return  of  property;  Robbins  v.  Foster,  20  Mo.  App.  523,  hold- 
ing judgement  in  replevin,  for  return  of  property  only,  not  subject  to 
collateral  attack. 

Distinguished  in  New  England  Furniture  etc.  Co.  v.  Bryant,  64  Minn. 
259,  66  N.  W.  975,  holding  sureties  on  bond  not  liable  where  judgment 
was  for  value  only. 

Snrety  on  replevin  bond  is  liable  if  property  was  not  returned  in 
accordance  with  Judgment  eetablishing  one  of  the  conditions  of  his  under- 
taking. 
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Approved  in  Daniels  v.  Mansbridge,  4  Ind.  Ter.  109,  69  S.  W.  817, 
where  plaintiff  in  replevin  gives  bond  and  receives  x>osses8ion  of  prop- 
erty, and  afterward  satisfies  judgment  for  value  of  property  and  costs, 
action  cannot  be  maintained  on  bond  for  damages;  Lee  v.  Grimes,  4 
Colo.  188,  holding  sureties  concluded  by  judgment  in  replevin  suit. 

Where  one  falls  In  replevin  snit  and  does  not  return  property,  his  sure- 
ties on  replevin  bond  camiot  claim  that  plaintiff  in  suit  on  bond  can  only 
recover  value  of  interest  of  attachment  debtor  in  property;  nor  is  it  neces- 
sary that  execution  first  issue  to  retake  property. 

Approved  in  First  State  Bank  v.  Martin,  81  Kan.  798,  106  Pac.  1057, 
holding  action  against  surety  on  redelivery  bond  in  replevin  may  be 
maintained  without  issuance  of  execution,  and  without  demand  for 
return. 

Elements    of   damages    recoverable   on    replevin    bond.   .Note,    30 
L.  B.  A.  (k.  S.)  867,  368. 

Miscellaneous.  Cited  in  Cherry  t.  !Fidelity  &  Deposit  Co.^  205  U.  S. 
537,  51Ii.  Ed.  920,  27  Sup.  Ct.  790,  incidentally. 

22  Wan.  215-231,  22  L.  Sd.  850,  BAIUST  ▼.  MAGWIBE. 

There  is  no  presumption  in  favor  of  relinquishment  of  taxing  power. 
Beasonable  doubts  are  resolved  in  favor  of  State,  and  language,  claimed  to 
exempt  property  from  taxation  must  leave  no  room  for  controversy. 

Approved  in  Spokane  Valley  Land  etc.  Co.  v.  Kootenai  County,  199 
Fed.  486,  applying  rule  in  regard  to  exemptions  from  taxation  of  irriga- 
tion canals,  etc.,  under  Idaho  Rev.  Codes,  §  1644 ;  Brown,  Ins.  Commis- 
sioner V.  Protective  L.  Ins.  Co.,  188  Ala.  169,  66  South.  47,  applying 
rule  in  relation  to  taxation  of  domestic  insurance  companies ;  Baltimore 
etc.  R.  Co.  V.  District  of  Columbia,  3  McAr.  (D.  C.)  134,  135,  holding 
property  of  Baltimore  and  Ohio  Railroad  Company  lying  in  District  of 
Columbia  subject  to  taxation;  Miller  v.  Hageman,  114  Iowa,  197,  86 
N.  W.  281,  holding  legislature  could  repeal  act  exempting  from  road  tax 
all  property  in  cities  of  certain  class  which  may  by  ordinance  be 
specially  assessed  for  street  improvement;  Territory  v.  Co-operative 
Building  &  Loan  Assn.,  10  N.  M.  343,  62  Pac.  1100,  holding  stock  or 
mortga«:es  to  secure  corporate  loans  are  taxable  at  cash  value;  dissent- 
ing opinion  in  Jackson  v.  Corporation  Commission,  130  N.  C.  426,  42 
S.  E.  137,  majority  holding  under  Acts  1901,  c.  7,  corporation  commis^ 
sion  is  not  required  to  assess  for  taxation  railroad  franchises  separately 
from  assessment  of  tangible  property  before  1903;  Central  R.  R.  etc. 
Co.  V.  Georgia,  92  U.  S.  675,  28  L.  Bd.  761,  and  St.  Louis  etc.  Ry.  Co.  v. 
Berry,  41  Ark.  517,  where  consolidation  did  not  extend  exemption  to 
corporation  not  possessing  immunity;   Louisville  etc.  R.  Co.  v.  Ken- 
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tucky,  161  U.  S.  686,  40  L.  Ed.  854,  16  Sup.  Ct.  717,  holding  railroad 
not  authorized  to  {/orchase  comx)eting  line;  Dauphin  etc.  Ry.  Co.  v. 
Kennerly,  74  Ala.  589,  holding  company  not  exempt  from  taxation; 
^Kentucky  Cent.  R.  Co.  v.  Bourbon  County,  82  Ky.  502,  exemption  from  ^ 
State  taxation  held  not  to  affect  taxation  by  county ;  Bangor  v.  Masonic 
Lodge,  73  Me.  433,  40  Am.  Bep.  370,  holding  Masonic  lodge  not  exempt 
as  charitable  institution;  Yazoo  etc.  Ry.  Co.  v.  Thomas,  65  Miss.  562, 
where,  though  exempt  after  completion,  railroad  was  not  so  during  con- 
struction; Boody  V.  Watson,  63  N.  H.  321,  statute  authorizing  exemp- 
tion for  ten  years,  held  not  to  authorize  exemption  for  second  period; 
Dow  V.  Railroad,  67  N.  H.  48,  36  Atl.  534,  and  applying  principle  to 
repealing  power;  Judge  v.  Spencer,  15  Utah,  249,  48  Pac.  1100,  holding 
mortgages  not  exempt. 

Provision  in  franchise  or  charter  for  bonus  or  tax  as  exemption 
from  taxation.    Note,  4  Ann.  Oas.  888. 

Act  granting  railroad  immunity  ftom  taxation  for  certain  period,  after 
which  it  shonld  "be  subject  to  taxation,"  etc.,  did  not  exempt  tnm  any 
tax  whatever,  after  expiration  of  that  period. 

Approved  in  dissenting  opinion  in  Savannah  v.  Jesup,  106  U.  S.  571, 
27  L.  Ed.  278,  1  Sup.  Ct.  518,  majority  holding  statutes  exempted  rail- 
road from  municipal  tax. 

Distinguished  in  Savannah  v.  Jesup,  106  IT.  S.  569,  27  L.  Ed.  278, 
1  Sup.  Ct.  517,  holding  property  of  railroad  exempt  from  municipal  tax. 

Where^  in  amendment  to  charter  of  railroad  company,  special  pro- 
vision is  made  for  ascertaining  tax  due  State,  silence  on  subject  of  taxation 
for  other  porposes  cannot  be  constmed  as  waiver  of  State's  rights  in  that 
regard. 

Approved  in  Railroad  Commission  Cases,  116  U.  S.  327,  29  L.  Ed. 
643s  6  Sup.  Ct.  342,  authority  granted  company  to  fix  rates  did  not 
deprive  Sfate  of  right  to  pass  on  their  reasonableness. 

Distinguished  in  Pingree  v.  Michigan  Cent.  R.  Co.,  118  Mich.  329, 
76  N.  W.  640,  and  holding  State  had  conferred  contract  right  on  com- 
pany to  fix  tolls. 

Provision  in  charter  of  railroad  company  requiring  president  to  make 
sworn  statement  of  cash  value  of  its  property,  held  not  to  deprive  State  of 
right  to  change  manner  of  assessment. 

Approved  in  Moore  v.  Holliday,  4  Dill.  53,  Fed.  Cas.  9765,  following 
State  Board  v.  Morris  etc.  R.  Co.,  49  N.  J.  L.  222,  7  Atl.  840,  States 
not  concluded  by  similar  provision. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  39,  81. 
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Decision  of  highest  court  of  State,  as  to  whether  or  not  method  pur- 
sued in  assessment  and  collection  of  taxes  is  in  conformity  with  law  of 
State,  is  controlling  in  Federal  courts.  . 

Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  181  U.  S.  683,  45 
L.  Ed.  1012,  21  Sup.  Ct.  730,  adopting  Louisiana  construction  as  to  ac- 
crual of  taxes  for  1892  with  reference  to  Mobile  and  Northwestern 
railroad;  Hawes  v.  Contra  Costa  Water  Co.,  6  Sawy.  289,  Fed.  Cas. 
6235,  adopting  decision  of  State  court  as  to  water  company's  obliga- 
tion to  furnish  free  water  to  municipality;  Reclamation  District  v. 
Hagar,  6  Sawy.  570,  4  Fed.  369,  following  State  court's  construction 
of  statutes  as  to  assessment  of  district;  Daniels  v.  Case,  45  Fed.  845, 
following  State  court's  ruling  as  to  validity  of  tax  deed;  Van  Matre 
V.  Sankey,  148  Dl.  552,  39  Axo.  St.  Bep.  201,  28  L.  B.  A.  670,  36  N.  £. 
631,  holding  binding  the  construction  of  local  statutes  by  court  of 
another  State;  Perry  v.  Wheeler,  12  Bush.  552,  following  decision  of 
board  of  reference  of  Episcopal  church,  as  to  matters  within  its  juris- 
diction ;  Hunt  V.  Hunt,  72  N.  Y.  236,  28  Am.  Rep.  148,  holding  decree 
of  divorce,  by  another  State  court  binding,  the  parties  having  been 
citizens. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in^  or  removed  tO|  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  447. 

22  Wall.  2S1>288,  22  L.  Ed.  799,  FBENOH  ▼.  HAT. 

Where  party  executed  assignment  of  certain  judgments,  in  considera- 
tion of  five  thousand  dollars,  and  a  power  of  attorney  to  dispose  of  same, 
transaction  was  at  most  an  executory  agreement  to  assign,  and  transmission 
of  title  and  payment  were  intended  to  be  contemporaneous. 

Distinguished  in  Beardsley  v.  Beardsley^  138  U.  S.  267,  84  L.  Ed.  929, 
11  Sup.  Ct.  319,  where  transaction  was  held  to  be  sale,  i/^th  reservation 
of  security. 

Since  no  one  bat  owner  of  Jndgments  may  cause  valid  acknowledgments 
of  satisfaction  to  be  made,  satisfaction  caused  to  be  entered  by  owner's 
assignor  does  not  affect  former's  rights. 

Approved  in  Hay  v.  Washington  etc.  R.  R.^  4  Hughes,  329,  Fed.  Cas. 
6255a^  satisfaction  of  judgment  made  without  consideration  is  nudum 
pactum. 

Miscellaneous.  Cited  in  Gumsey  v.  Cross,  153  Fed^  828,  holding 
where  defendant  before  removal  of  case  to  Federal  court  had  made 
motion  in  State  court  for  dismissal  which  had  been  denied,  he  cannot 
be  heard  to  object ;  Harkrader  v.  Wadley,  172  U.  S.  165,  48  L.  Ed.  406, 
19  Sup.  Ct.  126,  Missouri  etc.  R.  Co.  v.  Scott,  4  Woods,  388,  13  Fed. 
795,  and  Loomis  v.  Carrinjrton,  18  Fed.  99,  erroneously. 
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22  WaU.  238-260,  22  L.  Ed.  854,  FRENCH  ▼.  HAT. 

Objection  tliat  removal  of  cause  to  Federal  court  was  not  in  compli- 
ance with  statute,  when  not  made  until  all  evidence  has  been  taken,  sad 
nearly  three  years  elapsed,  comes  too  late. 

Approved  in  Martin  v.  Baltimore  &  O.  R.  R.  Co.,  161  U.  S.  688,  689, 
38  L.  Ed.  317,  14  Sup.  Ct.  539,  affirining  s.  c,  35  Fed.  173,  objection 
to  time  of  filing  petition  deemed  waived  if  first  raised  in  Supreme 
Court ;  Newman  v.  Schwerin,  61  Fed.  871, 10  C.  C.  A.  129,  and  First  Nat. 
Bank  v.  Society  for  Savings,  80  Fed.  582, 25  C.  C.  A.  466,  holding  objection 
to  time  of  filing  petition  waived,  when  first  raised  in  Court  of  Appeals ; 
Deford  v.  Mehaffy,  13  Fed.  488,  holding  bond  given  on  removal  subject 
to  amendment ;  Whelan  v.  New  York  etc.  R.  Co.,  35  Fed.  863,  1  L.  R.  A. 
74,  refusing  trial  upon  allegations  of  petition  for  removal  as  to  local 
prejudice;  Powers  v.  Chesapeake  etc.  Ry.  Co.,  65  Fed.  134,  135,  where 
plaintiff,  having  dismissed  as  to  resident  defendants,  was  estopped  to 
object  to  time  of  filing  petition. 

Final  decree  of  State  court,  affirmed  upon  appeal,  held  condnsive  of 
rights  of  parties  as  to  everything  covered  by  it,  and  unaffected  by  action 
of  State  or  Federal  conrt  in  snbseqnent  progress  of  ease. 

Approved  in  Rodgers  v.  Pitt,  96  Fed.  670,  holding,  in  case  of  concur- 
rent jurisdiction,  court  first  acquiring  complete  jurisdiction  entitled  to 
proceed. 

Amendment  of  a  bill  gives  defendant  right  to  answer  as  If  he  had 

not  answered  before. 

Approved  in  Blythe  v.  Hinckley,  84  Fed.  244,  vacating  decree  taken 
pro  confesso,  where  bill  was  subsequently  amended. 

Distinguished  in  In  re  Broadway  Savings  Trust  Co.,  152  Fed.  153,  81 
C.  C.  A.  58,  holding  creditor  who  has  failed  to  appear  or  answer  peti- 
tion in  bankruptcy  matter,  waives  all  objections  to  subsequent  amend- 
ments; North  Chicago  St.  R.  Co.  v.  Chicago  Union  Traction  Co.,  150 
Fed.  632,  633,  amendment  of  bill  does  not  entitle  defendant  who  has 
answered  original  bill  to  demur  or  answer  anew  to  entire  bill  but  only 
to  new  matter;  Lincoln  County  Bank  v.  Fetterman,  170  Cal.  360,  149 
Pac.  812,  holding  defendant  not  entitled  to  answer  where  complaint 
amended  on  trial  presents  no  new  issue. 

Amendment  of  pleading  as  requiring  new  process.    Note,  Ann.  Gas. 
1918B,  832. 

Amended  bill  is  esteemed  part  of  original  biU  and  continuation  of  the 
suit;  but  one  record  is  made. 

Approved  in  Excelsior  Pebble  Phosphate  Co.  v.  Brown,  74  Fed.  324, 
20  C.  C.  A.  428,  holding  Circuit  Court  had  no  jurisdiction  of  bill  as 
amended;  Blythe  v.  Hinckley,  84  Fed.  244,  vacating  decree,  taken  pro 
confesso,  where  bill  was  subsequently  amended. 
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22  Wall.  250-268,  22  L.  Bd.  867,  FKBKOH  Y.  HAT. 

Bill  to  eojoiji  procMdlngs  in  State  conrt,  after  transfer  of  canse  to 
Circuit  Court*  is  auxiliary  and  dependent  in  ite  character. 

Approved  in  Hull  v.  Burr,  234  U.  S.  723,  58  L.  Ed.  1563,  34  Sup.  Ct. 
892,  holding  suit  by  person  claiming  to  be  owners  of  property  to  restrain 
trustees  in  bankruptcy  from  maintaining  suit  against  them  cannot  be 
maintained ;  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  198  U.  S. 
195,  49  L.  Ed.  1015,  25  Sup.  Ct.  629,  Federal  court  which  has  decreed 
foreclosure  may,  by  ancillary  suit,  restrain  attack  on  title  of  purcliasei- 
under  decree  by  State  suit  brought  by  party  to  orig^al  suit;  Mutual 
Life  Ins.  Co.  v.  Langley,  145  Fed.  421,  where  ^ause  properly  removed 
to  Federal  court,  but  State  court  erroneously  denied  motion  for  order 
transferring  cause.  Federal  court  could  grant  ancillary  injunction 
against  further  State  proceedings;  Taylor  v.  Hulett,  15  Idaho,  272,  19 
L.  E.  A.  (N.  S.)  535,  97  Pac.  40,  granting  injunction,  in  action  to  quiet 
title,  against  defendant  claiming  that  his  appropriation  and  diversion 
of  waters  in  stream  is  in  Wyoming;  Dietzsoh  v.  Huidekoper,  103  U.  6. 
498,  26  L.  Ed.  498,  restraining  proceedings  under  judgment  rendered 
after  transfer. 

Where  cause  is  properly  transferred  from  State  to  Federal  court,  de- 
cree previously  rendered  in  State  court  vacated  and  bill  dismissed,  a  party 
to  the  cause  may  be  enjoined  from  proceeding  under  said  decree,  though 
beyond  the  territorial  Jurisdiction  of  the  Federal  court. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  155,  58 
L.  Ed.  548,  34  Sup.  Ct.  278,  holding  where  State  court  refuses  to  give 
effect  to  proper  petition  and  bond  on  removal,  defendant  may  resort  to 
injunction  to  prevent  further  proceedings  in  State  court ;  Fall  v.  Eastin, 
215  U.  S.  8,  28  L.  B.  A.  (N.  S.)  924,  54  L.  Ed.  69,  30  Sup.  Ct.  3,  hold- 
ing court  not  having  jurisdiction  of  res  cannot  affect  it  by  its  decree  nor 
by  deed  made  by  master  in  accordance  with  decree;  Riverdale  Cotton 
Mills  V.  Alabama  etc.  Mfg.  Co.,  198  U.  S.  196,  49  L.  Ed.  1015,  25  Sup. 
Ct.  629,  Federal  court  which  has  decreed  foreclosure  may,  by  ancillary 
suit,  restrain  attack  in  title  of  purchaser  under  decree  by  State  suit 
brought  by  party  to  original  suit;  Madisonville  Traction  Co.  v.  St.  Ber- 
nard Min.  Co.,  196  U.  S.  245,  49  L.  Ed.  464,  25  Sup.  Ct.  251,  applying 
principle  to  proceeding  for  condemnation  of  land  under  Kentucky  Stats., 
§§  835-839;  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co.,  229  Fed. 
23,  holding  where  defendant's  motion  for  removal  had  been  denied  and 
he  had  filed  certified  transcript  of  record  in  United  States  District 
Court,  and  plaintiff  was  proceeding  in  State  court,  he,  having  filed  bill 
to  enjoin  plaintiff  he  should  have  been  granted  restraining  order ;  Atlan- 
tic Coast  Line  R.  Co.  v.  Bailey,  151  Fed.  896,  holding  where  case  has 
been  removed  from  State  court.  Federal  court  in  bill  of  equity  filed  can 
vin— 68 
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enjoin  plaintiff's  proceedings  in  State  court;  Phelps  v.  Mutual  Reserve 
etc.  Life  Assn.,  U2  Fed.  466,  61  L.  R.  A.  717,  60  C.  C.  A.  339,  holding 
Federal  court  cannot  enjoin  receiver  appointed  by  State  court  having 
concurrent  jurisdiction  from  acting  under  appointment,  merely  on 
ground  that  appointment  was  without  jurisdiction;  Louisville  etc.  Rr 
Co.  V.  Newman,  132  Ga.  528,  26  L.  E.  A-  (N.  S.)  969,  64  S.  E.  543,  pend- 
ency of  action  removed  to  Federal  court  abates  subsequent  action  in 
State  court  between  same  parties,  although  damages  in  such  suit  is  re- 
duced below  two  thousand  dollars;  Pennsylvania  Go  v.  Leeman,  160  Ind. 
18,  66  N.  E.  49,  holding  under  25  Stat.  433,  435,  §  3,  providing  that  de- 
fendant must  file  removal  petition  before  he  is  required  by  State  law 
to  answer  or  plead,  plea  in  abatement  is  answer  within  statute;  State  v. 
Fredlock,  52  W.  Va.  240,  94  Am.  St.  Rep.  939,  43  S.  E.  166,  holding  court 
having  jurisdiction  in  personam  may  restrain  party  from  prosecuting 
subsequent  suit  in  another  county,  effect  of  which  will  be  to  withdraw 
from  court  first  acquiring  jurisdiction  part  of  subject  matter  of  suit; 
Dietzsch  v.  Huidekpper,  103  U.  S.  498,  26  L.  -Ed.  498,  restraining  pro- 
ceedings under  judgment  rendered  after  the  transfer;  Baltimore  etc.  R. 
Co.  V.  Ford,  35  Fed.  173,  Abeel  v.  Culbersoxi,  56  Fed.  333,  and  President 
etc.  V.  Merritt,  59  Fed.  7,  enjoining  further  proceedings  in  State  court, 
after  removal;  Wadley  v.  Blount,  65  Fed.  676,  restraining  prosecution 
of  indictment;  Central  Trust  Co.  v.  Western  etc.  R.  Co.,  89  Fed.  29, 
restraining  proceeding  in  State  court  to  nullify  decree  of  Federal  court: 
Pickett  V.  Ferguson,  45  Ark.  189,  65  Am.  Rep.  549,  restraining  party 
from  prosecuting  suit  in  another  State;  dissenting  opinion  in  Johnson 
V.  Brewers'  Fire  Ins.  Co.,  51  Wis.  685,  9  N.  W.  661,  majority  holding 
judgment,  rendered  after  improper  refusal  to  transfer,  valid  unless  set 
aside  or  reversed. 

Distinguished  in  Pacific  Live  Stock  Co.  v.  Lewis,  241 U.  S.  446,  60  L.  Ed. 
1096,  holding  where  upon  proceeding  being  remanded  by  District  Court  to 
State  court  injunction  upon  till  filed  in  District  court  to  stay  proceed- 
ings in  State  court  should  not  be  issued ;  Waldo  v.  Wilson,  231  Fed.  659, 
holding  Federal  court  will  restrain  proceedings  in  State  court  only  to 
enforce  decree  of  United  States  court  or  against  party  who,  after  juris- 
diction over  him  resorted  to  proceedings  in  State  court  in  conflict  with 
such  jurisdiction;  Rochester  German  Ins.  Co.  v.  Sclimidt,  175  Fed.  729, 
99  C.  C.  A.  296,  where  four  law  actions  brought  in  State  court  against 
different  insurance  companies  on  policies  covering  same  loss,  two  of 
which  were  removed,  Federal  court  could  not  enjoin  actions  in  State 
court ;  Patton  v.  Marshall,  173  Fed.  357,  26  L.  R.  A.  (N.  S.)  127,  97 
C.  C.  A.  610,  Federal  court  cannot  enjoin  further  prosecution  of  action 
at  law  in  State  court  between  citizens  of  same  State  to  permit  one  of 
parties  to  litigate  same  question  before  it  by  makincj  other  party  a  de- 
fendant in  suit  in  equity  pending  therein;  Guardian  Trust  Co.  v.  Kansas 
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City  Southern  Ry.  Co.,  171  Fed.  49,  28  L.  R.  A.  (N.  S.)  620,  96  C.  C.  A. 
285,  refusing  to  enjoin  where  action  in  State  court  involves  no  claim  to 
or  lien  upon  property  in  possession  of  Federal  court;  Alabama  etc.  Mfg. 
Co.  V.  Riverdale  Cotton  Mills,  127  Fed.  505,  62  C.  C.  A.  295,  holding 
where  two  States  chartered  corporation  having  same  name  and  same 
incorporators  and  business  conducted  as  that  of  single  corporation  and 
mortgage  executed  in  name  of  corporation,  bill  yi  Federal  court  in  one 
State  to  restrain  foreclosure  purchaser  under  decree  of  other  State  was 
not  ancillary  to  foreclosure  suit;  Moran  v.  Sturges,  154  17.  S.  270,  38 
L.  Ed«  985,  14  Sup.  Ct.  1022,  holding  State  court  had  no  jurisdiction  to 
enjoin  certain  libelants;  Wagner  v.  Drake,  31  Fed.  852,  Frishman  v. 
Insurance  Co.,  41  Fed.  449,  and  Sinclair  v.  Pierce,  50  Fed^  852,  refusing 
to  enjoin,  where  jurisdiction  of  Federal  court  was  doubtful;  Coeur 
D'Alene  Ry.  ft  Nav.  Co.  v.  Spalding,  93  Fed.  282,  35  C.  C.  A.  295,  refus- 
ing to  enjoin  State,  court,  record  not  having  been  filed  in  Circuit  Court ; 
White  V.  Hold,  20  W.  Va.  814,  awarding  mandamus  to  compel  judge  to 
proceed  with  case,  removal  having  been  properly  refused;  dissenting 
opinion  in  Railway  v.  Stringer,  32  Ohio  St.  485,  majority  holding  lower 
court  improperly  denied  petition  for  removal. 

Limited  in  Stone  v.  Sargent,  129  Mass.  507,  entertaining  bill  of  excep- 
tions to  order  of  judge  granting  removal. 

Power  of  Federal  court  to  which  cause  has  been  removed  to  enjoin 
further  proceeding  in  State  court.    Note,  IS  Ann.  Oas.  1072. 

Prohibition  in  Judiciary  ftct  against  granting  injunctions  by  Federal 
courts,  toucliing  proceedings  in  state  courts,  has  no  application  to  bill  to 
enjoin  proceedings  in  State  court  after  cause  is  properly  remoTsd.  Prior 
Jurisdiction  of  Circuit  Court  took  case  out  of  provision. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  112,  48  L.  Ed.  639,  24 
Sup.  Ct.  399,  Federal  court  which  has  decreed  foreclosure  sale  may  enter- 
tain supplemental  proceedings  by  purchaser  under  decree  to  enjoin  sale  of 
l)roperty  for  satisfaction  of  State  judgment  against  mortgagor  to  which 
purchaser  was  not  party;  Jackson  v.  Parkersburg  etc.  Ry.  Co.,  233  Fed. 
787,  holding  Federal  court  having  appointed  receiver  for  railroad  com- 
pany may  enjoin  proceedings  against  company  in  State  courts ;  Equitable 
Trust  Co.  V.  Western  Pac.  Ry.  Co.,  231  Fed.  486,  holding  where  mortgage 
and  contract  relating  to  railroad  property  were  executed  at  same  time, 
foreclosure  proceedings  having  been  instituted  in  Federal  court,  it  could 
restrain  suit  on  contract  in  another  jurisdiction ;  Alabama  etc.  Ry.  Co.  v. 
American  Cotton  Oil  Co.,  229  Fed.  22,  holding  where  defendant's  motion 
for  removal  was  denied  and  he  filed  transcript  of  record  in  District 
Court  and  filed  bill  therein  to  enjoin  proceedings  in  State  court,  injunc- 
tion should  have  been  granted;  Pacific  Livestock  Co.  v.  Lewis,  217  Fed. 
97,  holding  proceeding  before  State  board  to  determine'  respective  water 
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claims,  does  not  authorize  issuance  of  injunction  to  restrain  it,  by  Fed- 
eral court  in  probate  suit  between  users;  St.  Louis  etc.  Ry.  Co.  v. 
Bellamy,  211  Fed.  177,  holding  where  Federal  court  has  taken  jurisdic- 
tion to  determine  question  of  damages  growing  out  of  issuance  of  in- 
junction, it  may  restrain  suits  brought  by  large  number  of  persons  on 
claims  for  damages  in  such  matter;  Garf  v.  Hudson  River  Electric 
Power  Co.,  182  Fed.  281,  holding  where  Federal  court  has  taken  posses- 
sion of  corporation's  property    it  may    restrain    prosecution    of    suits 
against  corporation  in  State  courts;  Missouri  Pac.  Ry.  Co.  v.  Jones,  170 
Fed.  126,  holding  where  Federal  court  has  entered  final  decree  adjudg- 
ing statute  fixing  rates  unconstitutional  it  will  enjoin  State  attorney 
from  prosecuting  suit  in  State  court  whose  purpose  is  to  relitigate  ques- 
tion of  validity  of  statute;  Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  360, 
87  C.  C.  A.  307,  holding  Federal  court  may  in  acting  to  protect  its  law- 
ful decrees,  restrain  all  suits  and  proceedings  in  State  courts  which 
might  impair  its  jurisdiction;  Rickey  Land  etc.  Co.  v.  Miller  &  Lux, 
152  Fed.  19,  81  C.  C.  A.  207,  holding  where  Federal  court  sitting  in 
Nevada  acquired  jurisdiction  of  suit  in  regard  to  appropriation  by  4<^- 
f  endant  of  water  rights  in  Nevada,  and  jurisdiction  would  be  maintained 
as  against  subsequent  similar  actions  brought  by  defendant  in  another 
State;  St.  Louis  Min.  etc.  Co.  v.  Montana  Min.  Co.,  148  Fed.  464,  Rev. 
Stats.,  §  720,  does  not  prohibit  Federal  court  from  enjoining  party  to 
action  before  it  from  prosecuting  suit  in  State  court  when  necessary 
to  make  effectual  its  own  prior  judgment  determining  rights  of  parties 
to  it;  Glucose  Refining  Co.  v.  City  of  Chicago,  138  Fed.  212,  upholding 
bill  to  enjoin  enforcement  of  alleged  illegal  city  smok^  ordinance;  St. 
Bernard  Min.  Co.  v.  Madisonville  etc.  Co.,  130  Fed.  795,  where  proceed- 
ing to  acquire  land  for  right  of  way  properly  removed  to  Federal  court 
after  commissioner's  report  filed  in  State  court.  Federal  court  could 
enjoin  plaintiff  from  further  proceeding  in  State  court;  Berliner  Grara- 
aphone  Co.  v.  Seaman,  113  Fed.  752,  61  C.  C.  A.  440,  holding  where  after 
preliminary  injunction  bill  was  amended  and  defendant  appealed  from 
injunction  but  record  did  not  show  amended  bill,  appeal   dismissing 
injunction  does  not  dismiss  bill  as  amended;  Central  Trust  Co.  v.  West- 
em  North  Carolina  R.  Co.,  112  Fed.  476,  holding  Federal  court  rendering 
foreclosure  decree  and  confirming  sale  thereunder  free  from  all  claims 
by  or  through  mortgagor,  may  enjoin  sale  on  execution  under  State  judg- 
ment against  mortgagor  on  cause  of  action  arising  after  foreclosure  sale ; 
Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  Ill  Fed.  431,  432, 
holding  Federal  court  which  renders  decree  from  which  appeal  is  pend- 
ing may  on  ancillary  bill  restrain  one  of  parties  from  prosecuting  against 
other  action  subsequently  commenced  in  State  court  involving  question 
determined  by  such   decree,  until  determination  of  appeal;   Coker  v. 
Monaghan  Mills,  110  Fed.  806,  holding  Federal  court  cannot  enjoin 
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State  action  because  of  pendency  of  petition  for  remqval  which  has  not 
been  presented  to  or  acted  upon  by  State  court ;  State  Trust  Co.  v.  Kan- 
sas City  etc.  R.  R.  Co.,  110  Fed.  15,  holding  Federal  court  foreclosing 
railroad  mortgage  and  requiring  purchaser  to  appear  in  action  may  by 
purchaser's  supplemental  bill  enjoin  State  suit  by  creditor  to  recover 
pre-existing  claim  and  enforce  lien  on  mortgaged  property;  Starr  v. 
Chicago  etc.  Ry.  Co.,  110  Fed.  7,  holding  where  Federal  court  at  instance 
of  stockholder  enjoins  State  officers  from  instituting  proceedings  to 
enforce  railroad  rates  and  railroad  from  putting  rates  in  force^  it  would 
enjoin  State  suit  by  attorney  general  to  enforce  penalty  for  failure  to 
put  rates  in  force;  Mercantile  Trust  etc.  Co.  v.  Roanoke  etc.  Ry.  Co., 
109  Fed.  6,  determining  priority  of  Federal  jurisdiction  over  State  in. 
suit  to  determine  priority  of  liens;  Oliver  v.  Parlin  &  Orendorff  Co., 
105  Fed.  275,  45  C.  C.  A.  200,  holding  where  after  Federal  suit  to  re- 
cover possession  of  realty  and  to  set  aside  deed  of  trust  had  been  set 
for  hearing,  owner  of  deed  of  trust  brought  State  foreclosure  and 
secured  sequestration,  Federal  court  had  no  priority;  Pitt  v.  Rodgers, 
104  Fed.  391,  43  C.  C.  A.  600,  enjoining  State  action  affecting  title  to 
realty  in  which  no  lis  pendens  had  been  filed  as  required  by  statute, 
where  purchaser  brought  Federal  suit  to  deterinine  water  rights  in 
which  suit  process  and  injunction  was  served  on  defendants  who  are 
also  adverse  parties  in  State  suit ;  In  re  Russell,  101  Fed.  251,  41  C.  C.  A. 
323,  holding  person  claiming  to  be  owner  of  property  in  possession  of 
bankrupt,  and  which  has  passed  into  hands  of  trustee,  cannot  maintain 
replevin  in  State  court  without  consent  of  bankruptcy  court;  Sharon 
v.  Terry,  13  Sawy.  429,  36  Fed.  366,  1  L.  B.  A.  592,  restraining  parties 
from  using,  in  State  courts,  a  paper  Circuit  Court  had  declared  forged; 
Texas  &  Pac.  Ry.  Co.  v.  Kuteman,  54  Fed.  551,  4  C.  C.  A.  503,  enjoin- 
ing threatened  multiplicity  of  suits;  Lanning  v.  Osborne,  79  Fed.  662, 
enjoining  proceedings  in  State  court  subsequent  to  removal;  Iron 
Mountain  R.  Co.  v.  Memphis,  96  Fed.  131,  31  C.  C.  A.  410,  error  in  Cir- 
cuit Court  to  refuse  to  enjoin  suit  in  State  court;  Rodgers  v.  Pitt,  96 
Fed.  670,  671,  restraining  prosecution  of  pending  action  in  State  court. 
Distinguished  in  Western  Union  Telegraph  Co.  v.  Cooper,  182  Fed. 
711,  holding  removal  into  Federal  court  of  action  for  malicious  prosecu- 
tion on  charge  of  larceny  does  not  warrant  that  court  in  granting 
injunction  to  restrain,  plaintiff  from  prosecuting  second  action  for  mali- 
cious prosecution  on  charge  of  forgery;  Aultman  &  Taylor  Co.  v.  Brum- 
field,  102  Fed.  11,  holding  where  taxpayer  has  appeared  in  State  suit 
to  recover  back  assessment,  he  cannot  maintain  Federal  injunction  suit 
to  restrain  treasurer  from  proceeding  in  action  in  State  court  on  ground 
of  illegality  of  statute  under  Federal  Constitution;  Logan  v.  Greenlaw, 
12  Fed.  19,  entertaining  bill  by  creditor  for  settlement  of  partnership, 
though  similar  bill  between  partners  was  pending  in  State  court;  Rons- 
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selaer  etc.  R.  Co.  v.  Bennington  etc.  R.  Co.,  18  Fed.  618,  refusing  to 
enjoin  proceedings  under  unconstitutional  statutes ;  Hamilton  v.  Walsh, 

23  Fed.  420,  refusing  to  enjoin  proceedings  begun  first  in  State  court; 
Gates  V.  Bucki,  53  Fed.  969,  4  C.  C.  A.  116,  holding  injunction  not  prop- 
erly granted  as  to  property  already  in  custody  of  State  court;  Chicago 
etc.  Ry.  Co.  v.  St.  Joseph  Union  Depot  Co.,  92  Fed.  25,  refusing  to  enjoin 
where  judgment  of  Federal  court  was  mere  matter  of  evidence,  in  suit 
on  another  cause  of  action. 

Miscellaneous.  Cited  in  Osbom  v.  Michigan  Air  Line,  2  Flipp.  506, 
Fed.  Cas.  10,594,  not  in  point. 

22  WaU.  254-263,  22  L.  Bd.  837,  OOMKOTEB  ▼.  80HAEFFEB. 

Effect  of  conflrmatlon  of  Spanlish  grant  in  favor  of  original  and  deriva- 
tive claimants  considered. 

Approved  in  Bradley  etc.  v.  Dells  Lumber  Co.,  105  Wis.  252,  81  N.  W. 
396,  holding  under  act  of  Congress,  June  2,  1858,  issuance  of  certificate 
of  location  to  legal  representatives  of  claimant  is  prima  facie  evidence 
that  they  are  legal  representatives. 

22  WaU.  263-276,  22  L.  Ed.  755,  HAMIPTOK  ▼.  BOUSE. 

Under  bankruirt  act  of  1867,  title  to  property  of  bankrupt  is  not  aifected 
by  adjudication,  but  remains  in  him  until  assignee  is  appointed  and  gnali- 
fled,  and  conveyance  or  assignment  is  made  to  him;  until  tliat  time  bank- 
rupt may  exercise  his  rii^t  to  redeem  land  sold  for  taxes. 

Approved  in  Leathern  etc.  Lumber  Co.  v.  Nalty,  109  La.  336,  33 
South.  359,  following  rule;  Brown  v.  Wyant,  6  Mackey  (D.  C),  456, 
holding  judgment  in  favor  of  bankrupt  vests  in  assignee  moment  he  is 
appointed;  Conner  v.  Long,  104  U.  S.  230,  26  L.  Ed.  724,  where  sheriff, 
having  sold  property  under  attachment,  was  not  liable  for  conversion; 
Robinson  v.  Hall,  8  Ben.  63,  Fed.  Cas.  11,952,  where  mortgage  given, 
after  adjudication  was  held  valid;  Crompton  v.  Conkling,  9  Ben.  230, 
Fed.  Cas.  3407,  one  taking  loan  from  bankrupt  after  petition  filed  must 
respond  to  assignee;  Sedgwick  v.  Grinnell,  9  Ben.  431,  Fed.  Cas.  12,612, 
where  right  to  redeem  bankrupt's  property  from  mortgage  was  cut  off 
by  decree  before  assignment ;  Tufts  v.  Sylvester,  79  Me.  216,  1 
Am.  St.  Bep.  805,  9  Atl.  358,  bankruptcy  messenger  could  not  prevent 
stoppage  in  transitu  before  appointment  of  assigfaees;  Sage  v.  Heller, 
124  Mass.  214,  no  adjudication  or  assignment  to  assignee  having  been 
made,  attachment  was  not  dissolved ;  Ligon  v.  Allen,  56  Miss.  636,  hold- 
ing legal  title  remained  in  bankrupt  even  after  property  was  surrendered 
under  composition;  Haley  v.  Thurston,  60  N.  H.  205,  holding  sheriff 
liable  for  failure  to  levy  execution. 

Distinguished  in  In  re  Tifft,  23  Fed.  Cas.  1215,  enjoining  sale  under 
lew.  made  after  petition  filed ;  Ewing  v.  Van  Wagenen,  6  Wash.  47,  32 
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Pac.  1011,  holding  conveyance  to  assignees  not  necessary  under  local  in- 
solvency law. 

Time  in  bankruptcy  proceedings,  when  bankrapt'a  title  to  property 
is  divested.    Note,  9  Ann.  Oas.  544. 

22  WalL  276-308,  22  L.  Ed.  871,  ME0HAMI08  ft  TBABEB8'  BANK  T. 
UNION  BANK. 

Constltntion  did  not  prohibit  creation  liy  military  authority  of  courts 
for  trial  of  civil  causes  during  Civil  War,  in  conquered  portions  of  insurgent 
States. 

Approved  in  Daniel  v.  Hutcheson,  86  Tex.  61,  22  S.  W.  937,  sale  under 
order  of  court  of  reconstruction  period  held  valid. 

Oeneral  in  command  of  Federal  anny  which  possessed  New  Orleans,  in 
1862,  had  authority  to  appoint  provost  Judge^  with  jurisdiction  over  civil 

Approved  in  Betz  v.  Illinois  Cent.  R.  Co.,  52  La.  Ann.  893, 24  South.  646, 
656,  sustaining  title  to  land  granted  by  r^^ter  of  land  office,  under 
Constitution  of  1864. 

Legislation  of  a  State  may  validate  Judgments  of  a  court,  though  in 
giving  the  Judgment  court  may  have  transcended  its  jurisdiction. 

Approved  in  Anderson  v.  Wilkins,  142  N.  C.  159,  9  L.  B.  A.  (N.  S.) 
1145,  55  S.  E.  274,  applying  rule  to  statute  declaring  parties  not  in  esse 
who  nmy  take  property  on  contingency  under  any  will  are  bound  by 
proceedings  theretofore  had  for  its  sale. 

22  WaU.  308-322,  22  L.  Ed.  783,  OAVINZEL  ▼.  <mtJMP. 

If  parties  make  contracts,  where  there  is  no  fraud,  upon  contingencies 
uncertain  to  both,  with  equal  means  of  information,  courts  cannot  set  them 
aside,  e.  g.,  loan  of  Confederate  money,  to  be  repaid  in  such  currency  as 
termination  of  Civil  War  should  bring  with  it. 

Approved  in  Lumley  v.  Wabash  Ry.  Co.,  71  Fed.  27,  refusing  to 
relieve  against  agreement  signed  by  party  who  did  not  know  its  con- 
tents ;  Tredway  v.  Johnson,  33  Mo.  App.  142,  refusing  to  relieve  against 
loss  by  certain  speculation  in  stocks ;  Macaulay  v.  Palmer,  125  N.  Y.  743, 
26  N.  E.  912,  contract  in  rebellious  States,  not  in  aid  of  Rebellion,  not 
invalid. 

Distinguished  in  Rives  v.  Duke,  106  U.  S.  142,  26  L.  Ed.  1034,  holding 
bond  which  contemplated  payment  in  Confederate  money  should  be 
paid  in  its  value  in  Federal  currency. 

22  Wall.  322-329,  22  L.  Ed.  823,  PITTSBTJBa  ETC.  BT.  CO.  v.  BAMBEY« 

Federal  Jurisdiction,  resting  upon  diverse  dtisendiip,  must  be  aArm* 
atively  shown  hy  record,  hut  need  not  necessarily  he  averred  in  pleadings. 
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Approved  in  Taylor  v.  Weir,  171  Fed.  640,  96  C.  C.  A.  438,  following 
rule ;  Waite  v.  Santa  Cruz,  184  U.  S.  327,  46  L.  Ed.  568,  22  Sup.  Ct.  336, 
liolding  Circuit  Court  has  no  jurisdiction  of  suit  by  transferee  of  bonds 
if  transfers  are  made  merely  for  collection  and  jurisdictional  amount  is 
made  up  by  uniting  in  his  hands  bonds  of  different  owners;  Alexandria 
Nat.  Bank  v.  Willis  C.  Bates  Co.,  160  Fed.  841,  87  C.  C.  A.  643,  applying 
rule  where  there  was  nothing  in  petition  for  removal  to  show  plaintiff,  a 
national  bank,  was  organized  and  incorporated  under  laws  of  United 
states;  Howe  v.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  822,  83 
C.  C.  A. -536,  holding  suit  cannot  be  properly  dismissed  by  Circuit  Court 
as  not  substantially  within  jurisdiction,  unless  facts  when  made  to  ap- 
pear on  record  create  legal  certainty  of  that  conclusion;  Green  v.  Heas< 
ton,  154  Ind.  129,  56  N.  E.  88,  holding  removal  petition  alleging  diverse 
'* residence"  "at  time  of  filing  complaint"  insuflficient  where  citizenship 
not  shown  by  pleadings;  Ewing  v.  Mallison,  65  Kan.  488,  98  Am.  St. 
Rep.  302,  70  Pac.  370,  holding  action  of  probate  court  in  appointing  ad- 
ministrator not  collaterally  attackable  unless  court  acted  vrithout  juris- 
diction ;  Briges  v.  Sperry,  95  U.  S.  403,  24  L.  Ed.  890,  where  court  looked 
to  the  petition  for  transfer ;  Steamship  Co.  v.  Tugman,  106  U.  S.  122,  27 
L.  Ed.  89, 1  Sup.  Ct.  60,  where  citizenship  appearing  from  the  complaint, 
averment  was  not  necessary  in  petition;  Grace  v.  American  Cent.  Ins. 
Co.,  109  U.  S.  284,  27  L.  Ed.  935,  3  Sup.  Ct.  210,  holding  averment  of 
party's  residence  not  sufficient;  Chapman  v.  Barney,  129  U.  S.  682, 
32  L.  Ed*  801,  9  Sup.  Ct.  427,  where  averment  of  residence  of  joint- 
stock  company  was  held  bad;  Denny  v.  Pironi,  141  U.  S.  124,  36  L.  Ed. 
658,  11  Sup.  Ct.  967,  averment  in  remittitur  of  portion  of  judgment 
held  not  sufficient;  Mexico  South  Bank  v.  Reed,  17  Fed.  Cas.  243, 
holding  citizenship  need  not  appear  in  caption  of  petition;  Long  y. 
Buford,  24  Fed.  248,  remanding  cause  where  one  defendant  was  citi- 
zen of  same  State  with  plaintiff;  Danahy  v.  National  Bank,  64  Fed. 
149,  12  C.  C.  A.  75,  character  of  bank  did  not  give  Federal  court  juris- 
diction ;  Withers  v.  Hopkins  Place  Sav.  Bank,  104  Ga.  94,  30  S.  E.  768, 
removal  properly  granted  vrithout  trial  of  facts  alleged  in  petition. 

Distinguished  in  Robertson  v.  Cease,  97  U.  S.  648,  24  L.  Ed.  1058, 
holding  averment  of  citizenship  in  paper,  not  properly  part  of  record^ 
insufficient. 

Consent  cannot  giye  Federal  jurisdiction,  bat  parties  may  admit  facts 
which  i^ow  jazl8diction«  and  court  may  act  Judicially  thereupon. 

Approved  in  State  v.  Fuller,  147  Ala.  172,  41  South.  992,  where  no 
order  of  transfer  was  made  in  Circuit  Court,  but  case  was  placed  on 
docket  of  County  Court,  and  defendant  pleaded  to  indictment,  was  con- 
victed, and  judgment  was  affirmed  by  Supreme  Court,  he  could  not  there- 
after on  habeas  corpus  object  that  act  providing  for  transfer  to  County 
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Court  was  invalid,  and  that  case  was  not  properly  brought  before 
County  Court;  Hadley  v.  Bemero,  103  Mo.  App.  568,  78  S.  W.  66,  where 
appeal  from  judgment  of  justice  of  peace  in  unlawful  detainer  is  not 
taken  within  time  allowed,  but  no  objection  raised  to  appellate  jurisdic- 
tion, judgment  cannot  be  vacated  on  writ  of  error  coram  nobis;  Ex  parte 
Graye,  36  Mont.  401,  93  Pac.  268,  holding  where  after  change  of  venue 
in  criminal  action  from  Police  to  Justice  Court,  defendant  submits  with- 
out objection  to  trial,  he  is  barred  for  asserting  lack  of  jurisdiction; 
Davies  v.  Lathrop,  21  Blatchf.  165,  13  Fed.  566,  where  waiver  of  right 
to  object  to  removal  was  implied  from  trial  without  objection ;  Ex  parte 
Rice,  102  Ala.  675,  15  South.  451,  where  right  to  object  to  a  removal  by 
consent  was  held  waived;  Thornton  v.  Baker,  15  R.  I.  555,  2  Am.  St. 
Rep.  927,  10  Atl.  618,  undecided  whether  party  was  estopped  by  recital 
of  deceased's  residence  in  petition  for  probate. 

If,  upon  hearing  of  petition  for  trasaf er  of  cauae  from  State  to  Federal 
court,  ft  ifi  tostalned  by  the  proof,  State  court  can  proceed  no  further,  has 
no  discretion,  and  must  permit  transfer. 

Approved  in  Shane  v.  Butte  Electrie  Ry.  Co.,  150  Fed.  805,  where 
complaint  in  State  court  alleges  joint  cause  of  action  against  nonresident 
corporation  and  its  resident  employee,  question  of  improper  joinder  not 
raisable  by  allegations  in  removal  petition  filed  by  corporation;  Helena 
Power  Transmission  Co.  v.  Spratt,  146  Fed.  313,  cause  removed  to  Fed- 
eral court  on  ground  of  diversity  of  citizenship  remanded  unless  juris- 
diction appears  from  petition  for  removal  and  all  pleadings  and  papers 
filed  in  State  court ;  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ey.  165,  80  S.  W. 
485,  where  petition  for  removal  shows  removable  controversy  prima 
facie,  issues  as  to  truth  of  facts  stated  in  petition  are  for  Federal  court ; 
Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky.  267,  103  S.  W.  326; 
Chicago  etc.  Ry.  Co.  v.  Brazzell,  33  Okl.  127, 124  Pac.  42,  and  Herrick  v. 
Noi-folk-Southem  R,  Co.,  158  N.  C.  310,  73  S.  E.  1009,  all  holding  upon 
petition  for  removal  being  presented,  State  court  should  leave  Federal 
court  to  pass  on  issue  of  fact  as  to  diverse  citizenship  of  parties;  Ex 
parte  Grimball,  61  Ala.  607,  holding  transfer  properly  refused  where 
controversy  was  not  wholly  between  citizens  of  different  States;  Dela- 
ware etc.  Construction  Co.  v.  Davenport  etc.  R.  Co.,  46  Iowa,  415,  hold- 
ing petition  must  be  accompanied  by  verification  or  proof  of  facts; 
Goddard  v.  Bosson,  21  Kan.  149,  transfer  properly  refused  where  peti- 
tion was  unverified  and  bond  unapproved;  Hyatt  v.  McBumey,  18  S.  C. 
212,  transfer  refused  where  answer  contradicted  averment  of  petition 
as  to  citizenship;  White  v.  Holt,  20  W.  Va.  808,  809,  awarding  man- 
damus to  compel  lower  court  to  proceed  where  transfer  was  refused  on 
facts. 
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Limited  in  Burlington  etc.  Ry.  Co.  v.  Dunn,  122  U.  S.  515,  80  L.  Ed. 
1160,  7  Sup.  Ct.  1263  (reversing  35  Minn.  78,  27  N.  W.  461),  holding 
State  court  must  admit  facts  stated  in  petition  upon  hearing;  dissenting 
opinion  in  Dunn  v.  Burlington  etc.  R.  Co.,  35  Minn.  82,  83,  27  N.  W. 
453,  majority  holding  proof  should  be  made  of  facts  stated  in  petition. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  eourt    Note,  5  Ann.  Oas.  247. 

After  transfer  of  case  to  Federal  court,  flies  were  destroyed  by  flie. 
Parties  thereupon,  by  stipulation,  admitted  loss  of  files,  that  cause  had 
been  transferred  according  to  statute,  and  that  copies  of  pleadings  might 
be  filed.  Case  then  went  to  trial,  without  objection  by  parties  or  court. 
Held,  that  Jurisdictional  facts  were  affirmatively  shown  by  record. 

Approved  in  Bosworth  v.  Providence,  17  R.  I.  59,  20  Atl.  97,  where 
party  waived  certain  reasons  of  appeal  by  failure  to  introduce  evidence. 

Distinguished  in  Denny  v.  Pironi,  141  U.  S.  124,  35  L.  Ed.  658, 11  Sup. 
Ct.  967,  such  facts  must  appear  in  paper,  properly  part  of  seeord  oh 
which  judgment  is  entered. 

Conclusiveness  of  discharge  in  insolvency.    Note,  16  Am.  St.  Rep. 
217. 

22  WaU.  32&-341,  22  K  Ed.  786,  STEPHEN  ▼.  BEAU^. 

Joint  tenant,  or  tenant  in  common,  may  convey  his  portion  of  the  estate 
without  affecting  Interests  of  cotenants,  though  there  is  an  attempt  to 
convey  the  whole. 

Approved  in  Lipscomb  v.  Watrous,  3  App.  D.  C.  5,  holding  one  of  two 
tenants  in  common  or  joint  tenants  x>os8ess  no  authority  to  sell  or  bind 
interest  of  co-owner,  in  absence  of  express  authority. 

Whwe  one  Joint  tenant,  or  tenant  In  common,  makes  deed  of  trust 
purporting  to  convey  whole  property,  but  records  show  interests  of  all 
cotenants,  those  who  did  not  Join  In  deed  are  not  proper  parties  in  action 
to  enforce  It. 

Explained  and  limited  in  Detweiler  v.  Holderbaum,  42  Fed.  340,  hold- 
ing devisees  necessary  parties  in  foreclosure  of  mortgage  given  by  exec* 
utor. 

Married  woman  may,  by  Joining  in  deed  with  her  husband,  convey  any 
interest  she  has  in  real  estate;  such  deed  conveys  interest  of  both. 

Approved  in  Hall  v.  Dotson,  55  Tex.  525,  where  wife  joined  husband 
in  deed  of  trust  to  secure  debt  of  third  person. 

Where  she  has  exercised  her  power  in  legal  maimer,  and  there  Is  the 
required  evidence  of  due  execution,  married  woman  may  diazKe  her  sepa- 
rate estate  with  payment  of  her  husband's  or  other  debts. 


\ 
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Approved  in  Ell^indienst  v.  Johnson,  7  Mackey  (D.  C.)  366,  holding 
deed  of  trust  given  by  wife  upon  her  separate  estate  to  secure  hus- 
band's bond  is  valid;  Knowles  v.  Dodge,  1  Mackey  (D.  C.)  76,  77,  hold- 
ing married  woman  may,  without  having  evidenced  it  in  writing,  chaige 
her  separate  estate  with  goods  supplied  for  family;  Vantilburg  v.  Black, 
3  Mont.  466,  holding  judgment  against  married  woman,  on  note,  errone- 
ous; Thompson  v.  Ela,  58  N.  H.  491,  a  mortgage  of  wife's  property  to» 
secure  husband's  debts  held  valid;  Flaum  v.  Wallace,  103  N.  C.  311» 
9  S.  E.  570,  and  holding  wife  bound  by  written  contract  charging  her 
personal  estate;  Webster  v.  Helm,  93  Tenn.  332,  24  S.  W.  490,  married 
woman  *s  equitable  separate  estate  bound  by  her  contract  as  surety ;  Hall 
V.  Dotson,  55  Tex.  525,  where  wife  mortgaged  her'  prox>erty  to  secure 
debt  of  stranger;  Witters  v.  Sowles,  32  Fed.  770,  dismissing  bill  brought 
to  enforce  stock  assessment,  for  want  of  equity. 

Separate  estate  of  married  woman,  when  chargeable  with  her  debtS' 
and  contracts.    Note,  72  Am.  Dec.  614. 

Ifarried  women's  power  to  contract  and  bind  her  separate  estate 
therefor.    Note,  78  Am.  Dec.  227. 

As  general  rule,  trustee  cannot  deal  with  subject  of  hla  tmst;  and  if 
he  become  interested  in  purchase  of  same,  directly  or  through  intervention 
of  third  person,  cestuig  que  trust  may  have  sale  set  aside. 

Approved  in  Roush  v.  Fort,  2  Mont.  486,  ciHng  cases  setting  aside  sale 
to  fraudulent  trustee. 

Sales  and  conveyances  by  trustees.    Note,  19  Am.  St.  Bep.  289. 

22   WalL    341-360,  22   L.   Ed.    877,   NEW  JEB8BT   B.    E.   ETO.    OO.   ▼. 
POLLAED. 

In  action  for  damages,  proof  that  plaintifT  was  injured  while  passenger  ' 
on  defendant's  railroad  train,  and  in  exercise  of  ordinary  care,  is  prima 
facie  evidence  of  defendant's  liability. 

Approved  in  Patton  v.  Texas  &  P.  R.  R.  Co.,  179  U.  S.  663,  45  L.  Ed. 
864,  21  Sup.  Ct.  277,  holding  fireman  cleaning  engine  at  end  of  run  with- 
out waiting  for  inspection  and  repair  cannot  hold  company  for  injury 
caused  by  defect ;  Southern  Pac.  Co.  v.  Cavin,  144  Fed.  351,  75  C.  C.  A. 
360,  appl3dng  rule  where  mail  clerk  injured  in  train  wreck;  Cavin  v. 
Southern  Pac.  Co.,  136  Fed.  593,  69  C.  C.  A.  366,  holding  erroneous  in- 
struction in  action  by  mail  clerk  against  carrier  for  injuries  that  carrier 
only  required  to  exercise  such  care  as  careful  and  skillful  men  in  such 
business  are  expected  to  use;  Burr  v.  Knickerbocker  Steam  etc.  Co.,  132 
Fed.  249,  65  C.  C.  A.  554,  where  moving  of  schooner  from  dock  to  wider 
part  of  channel  to  be  there  turned  and  headed  for  sea  was  in  charge  of 
tug,  and  she  grounded  in  calm,  prima  facie  negligence  of  tug  shown; 
Romine  v.  Evansville  etc.  R.  R.  Co.,  24  Ind.  App.  235,  56  N.  E.  247,  hold- 
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ing  question  of  negligence  for  jury  where  passenger  hftd  hand  crushed  by 
conductor  slamming  door;  Railroad  v.  Kuhn,  107  Tenn.  112,  113,  64 
S.  W.  203,  and  Bryce  v.  Southern  Ry.  Co.,  122  Fed.  713,  both  applying 
rule  in  action  by  passenger  for  injuries  caused  by  derailment  of  train; 
FLrebaugh  v.  Seattle  Elec.  Co.,  40  Wash.  662,  2  L.  R.  A.  (N.  S.)  836,  82 
Pac.  997,  applying  rule  where  street-car  passenger  injured  by  blowing 
out  of  controller;  Inland  etc.  Coasting  Co.  v.  Tolson,  139  U.  S.  555,  35 
L.  Ed.  271,  11  Sup.  Ct.  654,  proof  of  unusual  damage  by  steamboat, 
prima  facie  evidence  of  negligence;  Gleeson  v.  Virginia  etc  R.  Co.,  140 
U.  S.  443,  36  L.  Ed.  463,  11  Sup.  Ct.  862,  where  refusal  so  to  charge 
jury  was  error;  The  Reliance,  4  Woods,  424,  2  Fed.  252,  injuty  by  explo- 
sion of  steamboat's  boiler;  Sprague  v.  Southern  Ry.  Co.,  92  Fed.  62, 
34  C.  C.  A.  207,  injury  received  by  passenger  on  freight  train;  (Georgia 
Pac.  Ry.  Co.  v.  Love,  91  Ala.  434,  24  Am.  St.  Rep.  928,  8  South.  715, 
Montgomery  etc.  Ry.  Co.  v.  Mallette,  92  Ala.  216,  9  South.  365,  Ala- 
bama  etc.  R.  Co.  v.  Hill,  93  Ala.  521,  30  Am.  St.  Rep.  71,  9  South. 
725,  Wall  v.  Livezay,  6  Colo.  473,  and  Cloudy  v.  St.  Louis  etc.  Ry.  Co., 
85  Mo.  85,  approving  instruction  to  same  effect  as  rule;  Eagle  Packet 
Co.  V.  Defries,  94  HI.  602,  34  Am.  Rep.  246,  injury  to  passenger  by  fall- 
ing stage  plank;  Southern  Kan.  Ry.  Co.  v.  Walsh,  45  Kan.  659,  26  Pac. 
47,  injury  to  passenger  by  derailment  of  train;  Louisville  etc.  R.  Co.  v. 
Ritter,  85  Ky.  372,  3  S.  W.  692,  collision  with  cow;  Stevens  v.  E.  &  N. 
A.  Ry.  Co.,  66  Me.  77,  loosening  of  car- wheel;  Smith  v.  St.  Paul  City 
Ry.  Co.,  32  Minn.  5,  50  Am.  Rep.  662,  18  N.  W.  829,  collision  of  street- 
cars; Dougherty  v.  Missouri  Pac.  R.  Co.,  9  Mo.  App.  481,  sudden  start- 
ing of  horse-car;  Ryan  v.  Gilmer,  2  Mont.  523,  26  Am.  Rep.  749,  where, 
on  proof  of  injury  by  overturning  sleigh,  nonsuit  was  improperly 
granted;  Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  896,  38  Am. 
St.  Rep.  767,  20  L.  R.  A.  319,  55  N.  W.  272,  instruction  that  carrier 
must  use  only  ordinary  and  reasonable  care  erroneous. 

Distinguished  in  Atchison  etc.  R.  Co.  v.  Walton,  3  N.  M.  540  (384, 
385),  9  Pac.  354,  proof  of  killing  of  mule  did  not  raise  presumption  of 
negligence. 

Limited  in  Cincinnati  etc.  Ry.  Co.  v.  South  Fork  Coal  Co.,  139  Fed. 
533,  534,  1  L.  R.  A.  (N.  S.)  533,  71  C.  C.  A.  316,  where,  as  result  of 
rear-end  collision,  oil  cars  telescoped  knd  set  on  fire  by  engine  sparks, 
and  fire  spread  to  plaintiff's  lumber  along  tracks,  presumption  of  want 
of  ordinary  care  in  operations  of  trains  raised. 

Plaintiff,  having  shown  Injury  while  passenger  on  defendant's  railroad, 
in  exercise^  of  ordinary  care,  latter  must  show  that  its  whole  duty  was 
performed,  and  that  injury  was  unavoidable  by  human  foresight. 

Approved  in  Sweeney  v.  Erving,  228  U.  S.  240,  Ann.  Oaa.  1914D,  905, 
57  L.  £d.  819,  33  Sup.  Ct.  416,  applying  rule  in  action  for  damages  for 
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personal  injuries  sustained  through  negligence  in  making  X-ray  tests; 
Chicago  etc.  Ry.  Co.  v.  Eddy,  228  Fed.  645,  applying  rule  where  person 
with  tieket  was  struck  by  train  at  station  where  he  was  for  purpose  of 
taking  passage ;  Kansas  City  Southern  Ry.  Co.  v.  Clinton,  224  Fed.  898, 
140  C.  C.  A.  340,  holding  where  passenger  on  freight  train  was  injured 
by  jolting  of  caboose,  and  evidence  of  jolting  was  conflicting?,  it  was 
duty  of  court  to  submit  question  of  company's  negligence  to  jury;  Lee 
Line  Steamers  v.  Robinson,  218  Fed.  563,  L.  R.  A.  19160,  858,  134 
C.  C.  A.  287,  appl3dng  rule  where  passenger  was  stabbed  by  employee  of 
carrier;   Patterson   t.   Jacksonville   Traction   Co.,   213  Fed.   291,   130 

C.  C.  A.  13,  holding  where  evidence  tended  to  show  plaintiff  was  injured  in 
collision,  even  though  defendant's  evidence  was  to  effect  that  she  received 
no  injury,  question  was  one  for  jury ;  Kirkendall  v.  Union  Pac.  R.  Co.,  200 
Fed.  207, 118  C.  C.  A.  383,  holding  where  injuries  to  passenger  arose  from 
engine  approaching  from  rear  running  into  car,  burden  was  on  defendant 
to  disprove  negligence;  City  &  Suburban  Ry.  Co.  v.  Svedboig,  20  App. 

D.  C.  550,  holding  when  passenger  has  proved  injury,  burden  was  on  de- 
fendant carrier;  Southern  Pac.  Co.  v.  Hogan,  13  Ariz.  38,  29  L.  R.  A. 
(N.  S.)  81S,  108  Pac.  241,  Wood  v.  Philadelphia  etc.  R.  Co.,  1  Boycc 
(Del.),  346,  76  Atl.  616,  Kehan  v.  Washington  R.  &  E.  Co.,  28  App. 
D.  C.  112,  Washington  etc.  Ry.'Co.  v.  Chapman,  26  App.  D.  C.  481, 
Cincinnati  Traction  Co.  v.  Leach,  169  Fed.  551,  95  C.  C.  A.  47,  all  hold- 
ing burden  is  on  carrier,  after  proof  of  injury;  Sever  v.  Minneapolis 
etc.  Ry.  Co.,  156  Iowa,  666,  44  L.  R.  A.  (N.  S.)  1200,  137  N.  W.  938, 
where  passenger  shows  unusual  and  violent  jerk  of  train  and  resulting 
injury,  he  established  prima  facie  case;  Fitch  v.  Mason  City  etc.  Trac- 
tion Co.,  124  Iowa,  671,  100  N.  W.  621,  upholding  instruction  as  to 
presumption  of  negligence  in  action  for  injuries  to  passenger  on  electric 
train  thrown  from  seat  and  out  of  car  when  car  rounded  curve;  Carroll 
V.  Boston  Elevated  Ry.  Co.,  200  Mass.  535,  86  N.  E.  797,  holding  where 
in  action  for.  injuries  to  passenger  from  derailment  of  car,  defendant 
gave  evidence  of  due  care  in  construction,  equipment  and  maintenance, 
burden  remained  with  plaintiff  to  prove  carrier's  negligence;  Gleeson 
v.  Virginia  etc.  R.  Co.,  140  U.  S.  343,  86  L.  Ed.  468,  11  Sup.  Ct.  862,  as 
to  injury  caused  by  collision  with  landslide;  Georgia  Pac.  Ry.  Co.  v. 
Love,  91  Ala.  434,  24  Am.  St.  Rep.  928,  8  South.  715,  Southern  Kan. 
Ry.  Co.  V.  Walsh,  45  Kan.  659,  26  Pac.  47,  and  Cloudy  v.  St.  Louis  etc. 
Ry.  Co.,  85  Mo.  85,  approving  instruction  to  same  effect;  Montgomery 
etc.  Ry.  Co.  v.  Mallette,  92  Ala.  216,  9  South.  365,  and  Alabama  etc. 
R.  Co.  V.  Hill,  93  Ala.  521,  30  Am.  St.  Rep.  71,  9  South.  725,  where, 
after  proof  of  injury,  burden  was  on  carrier;  Louisville  etc.  R.  Go.  v. 
Ritter,  85  Ky.  372,  3S.  W.  592,  Stevens  v.  E.  &  N.  A.  Ry.  Co.,  66  Me. 
77,  Smith  v.  St.  Paul  City  Ry.  Co.,  32  Minn.  5,  50  Am.  R^.  562,  18 
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N.  W.  829,  and  Madden  v.  mssoori  Pac.  Ry.  Co.,  50  Mo.  App.  675,  all 
holding  burden  on  carrier  after  proof  of  injury. 

Distinguished  in  Midland  Valley  R.  Co.  v.  Conner,  217  Fed.  958,  133 
C.  C.  A.  628,  holding  where  there  was  no  all^;ation  of  general  negligence, 
but  only  of  specific  acts,  burden  to  prove  performance  of  whole  duty 
was  not  on  carrier;  Irvine  v.  Delaware  L.  &  W.  R.  Co.,  184  Fed.  668, 
669,  670,  672,  106  C.  C.  A.  600,  holding  fact  alone  of  injury  to  passenger 
is  not  sufficient,  but  it  must  be  traced  to  carrier  before  burden  to  prove 
want  of  negligence  is  on  latter;  Midland  Valley  R.  Co.  v.  Fulgham,  181 
Fed.  94,  104  C.  C.  A.  151,  Patton  v.  Illinois  Cent.  R.  Co.,  179  Fed.  533, 
and  Missouri  K.  &  T.  Ry.  Co.  v.  Foreman,  174  Fed.  381,  98  C.  C.  A.  281, 
all  holding  that  fact  that  railroad  employee  was  injured  by  accident 
carries  with  it  no  presumption  of  n^ligence  on  part  of  company,  but 
negligence  must  be  proved  against  it;  Barnes  v.  Southern  Ry.  Co.,  168 
N.  C.  669,  84  S.  E.  1031,  holding  where  passenger  in  freight  caboose 
was  injured  from  jolt,  question  of  negligence  of  company  was  properly 
submitted  to  jury;  Oakerson  y.  Atlantic  Coast  etc.  Ry.  Co.,  77  N.  J.  L. 
771,  73  Atl.  497,  holding  where  plaintiff's  evidence  was  that  she  was 
injured  b}>  defendant's  negligence  in  starting  car  while  she  alighted,  and 
this  was  controverted  by  defendant's  witnesses,  question  was  one  of 
fact  for  jury;  Acme  Cement  Plaster  Co.  v.  Westman,  20  Wyo.  156,  122 
Pac.  92,  1  N.  C.  C.  A.  412,  holding  where  accident  resulted  in  injuries 
to  employee  from  fall  of  employer's  coal-bin,  instruction  that  fall  created 
presumption  of  n^ligence  was  error;  Atchison  etc.  R.  Co.  v.  Walton,  3 
N.  M.  540  (384,  385),  9  Pac.  354,  proof  of  killing  mule  raised  no  pre- 
sumption of  negligence. 

Carriers— Passengers.    Note,  20  Am.  St.  Bep.  491. 

Actions  against  carriers  for  injuries  sustained  by  passengers.  Note, 
48  Am.  Dec.  355. 

Happening  of  accident  as  prima  facie  evidence  of  n^ligence  in 
action  for  injuries  to  passenger.    Note,  48  Am.  Dec.  868. 

What  passenger  must  prove  to  raise  presumption  of  negligence. 
Note,  Q?  Am.  Dec.  681. 

Burden  of  proof  of  negligence  where  passenger  is  injured.  Note, 
62  Am.  Dec.  684. 

Presumption  of  negligence  of  carrier.    Note,  50  Am.  St.  Bep.  558. 

Presumption  of  negligence  from  collision  resulting  in  injury  to  pas- 
senger.   Note,  4  Ann.  Oas.  11. 

Presumption  of  negligence  from  accidents.    Note,  15  L.  R.  A.  87. 

Presumption  of  negligence  from  injury  to  passenger.  Note,  18 
L.  R.  A.  (N.  S.)  614. 
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Ordinary  care  is  that  degree  of  care  which  may  reasonably  be  expected 
under  circnmstaiices. 

Approved  in  Romine  ▼.  Evansville  etc.  R.  R.  Co.,  24  Ind.  App.  238, 
56  N.  E.  248,  holding  question  of  negligence  for  jury  where  passenger 
had  hand  crushed  by  conductor  slamming  door;  Grand  Trunk  Ry.  Co. 
V.  Ives,  144  U.  S.  417,  36  L.  Ed.  489,  12  Sup.  Ct.  683,  approving  instruc- 
tion to  same  effect. 

Oazziers  of  passengers  by  rail  must  use  greatest  possible  care  and  dili- 
gence. 

Approved  in  Williams  v.  Spokane  Falls  etc.  Ry.  Co.,  39  Wash.  89, 
80  Pac.  1103,  applying  rule  in  action  for  injuries  by  postal  clerk  injured 
by  collision  between  baggage-cars  and  mail-car  while  train  being  made  up. 

Carrien  of  passengers  by  rail  bound  to  use  best  precautions  and  im- 
provements in  known  practical  use. 

Approved  in  Metropolitan  R.  R.  Co.  v.  Fahey,  5  App.  D.  C.  181, 
whether  structure  of  car  from  which  infant  fell  and  was  injured  was 
safe  for  transportation  of  infants  was  for  jury;  Pennsylvania  Co.  v. 
Roy,  102  U.  S.  456,  26  L.  Ed.  144,  holding  railroad  company  liable  for 
injury  caused  by  falling  berth  in  sleeper;  Madden  v.  Missouri  Pac.  Ry. 
Co.,  50  Mo.  App.  675,  demurrer  to  evidence  overruled. 

If  negligence  of  plaintiff  contributed  to  the  injury,  so  that  injury  would 
not  have  occurred  had  he  not  been  negligent,  there  can  be  no  recovery. 

Approved  in  Dougherty  v.  Missouri  Pac.  R.  Co.,  9  Mo.  App.  486,  hold- 
ing demurrer  to  plaintiff's  evidence  improperly  sustained. 

Contributory  negligence.    Note,  55  Am.  Dec.  672. 
Contributory  negligence  of  passenger  in  leaving  seat  before  train 
stops  at  destination.    Note,  4  Ann.  Oas.  751. 

Proof  of  injury  to  passenger  standing  in  slowly  moving  sleeping-car, 
through  sudden  Jerk,  which  threw  her  against  seat,  held  sufficient  to  Justify 
court  in  leaving  case  to  Jury. 

Approved  in  Trulock  v.  Willey,  187  Fed.  959,  1112  C.  C.  A.  1,  hold- 
'in?  where  Hotel  guest  fell  down  elevator  shaft  whose  door  had  been 
left  open,  question  of  contributory  negligence  was  for  jury;  Tliomas  v. 
San  Pedro,  L.  A.  &  S.  L.  Ry.  Co.,  170  Fed.  133,  95  C.  C.  A.  371,  hold- 
ing where  person  killed  was  negligent  in  going  on  front  platform  of  car 
while  it  was  in  motion  was  question  for  jury;  Illinois  Central  R.  R.  Co. 
V.  Jolly,  117  Ky.  639,  78  S.  W.  478,  aged  passenger  who,  on  approaching 
destination,  leaves  seat  and  stands  at  door. before  train  stops,  cannot 
recover  for  injuries  sustained  by  jerking  of  train  while  stopping;  Dough- 
erty V.  Missouri  Pac.  R.  Co.,  9  Mo.  App.  482,  where  injury  was  caused 
by  starting  of  horse-car  before  passenger  was  seated ;  Nelson  v.  Chesa- 
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peake  &  O.  R.  Co.,  88  Va.  979,  mere  fact  that  plaintiff  was  standing  on 
car,  did  not  show  contributory  negligence ;  Lane  v.  Spokane  etc.  Ry.  Co., 
21  Wash.  119,  57  Pac.  370,  whether  standing  in  aisle  was  contributory 
negligence  properly  left  to  jury. 

Request  to  cbarge  Jury  is  properly  refused  where  it  inyolTes  deter- 
mination of  facts  by  court- concerning  which  there  is  coniUct  of  evidence. 

Approved  in  Liberty  Bell  Gold  Mill.  Co.  v.  Smuggler-Union  Min.  Co., 
203  Fed.  800,  122  C.  C.  A.  113,  applying  rule  in  action  for  trespass  by 
removing  and  converting  ore  from  mine;  Chicago  etc.  R.  R.  Co.  v.  Ros- 
sow,  117  Fed.  493,  54  C.  C.  A.  313,  holding  decedent  killed  at  railroad 
crossing  guilty  of  contributory  negligence  as  matter  of  law  where  he 
failed  to  stop,  look  and  listen;  Railway  Officials'  etc.  Assn.  v.  Wilson, 
100  Fed.  370,  40  C.  C.  A.  411,  applying  rule  in  action  on  insurance 
policy;  Chicago  G.  W.  Ry.  Co.  v.  Price,  97  Fed.  428,  38  C.'C.  A.  239, 
applying  rule  in  action  for  death  of  conductor  where  train  parted  and 
gasoline  tank  exploded  and  scattered  oil  which  exploded  when  conductor 
came  forward  with  lantern;  Brunson  v.  Southwestern  Development  Co., 
7  Ind.  Ter.  224,  104  S.  W.  598,  holding  company  was  not  negligent  in 
action  by  coal  miner  for  injuries  received  by  falling  of  slate  in  room 
tunneled  out  by  himself  and  inspected  on  day  before  by  foreman;  Grand 
Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  417,  86  li.  Ed.  489,  12  Sup.  Ct.  683, 
holding  question  of  negligence  properly  left  to  jury;  Pyle  v.  Clark,  79 
Fed.  747,  25  C.  C.  A.  190,  and  Chicago  etc.  Ry.  Co.  v.  Chambers,  68  Fed. 
151,  15  C.  C.  A.  327,  where  question  of  contributory  negligence  was 
properly  left  to  jury;  Northern  Pacific  R.  Co.  v.  Charless,  51  Fed.  576, 
2  C.  C.  A.  380,  Union  Pac.  Ry.  Co.  v.  Jarvi,  53  Fed.  70,  3  C.  C.  A.  433, 
and  Northern  Pac.  R.»  Co.  v.  Peterson,  55  Fed.  943,  5  C.  C.  A.  338,  affirm- 
ing trial  court's  refusal  to  direct  verdict  for  defendant. 

Limited  in  Pyle  v.  Clark,  79  Fed.  747,  25  C.  C.  A.  190,  there  being  no 
conflict,  question  of  contributory  negligence  properly  determined  by 
court. 

Where  evidence  submitted  by  plaintiff  is  sulllelent  to  Justify  court  in 
leaving  case  to  jury,  nonsuit  is  properly  refused. 

Approved  in  Gibson  v.  Canadian  Pacific  Nav.  Co.,  1  Alaska,  414,  up- 
holding refusal  of  nonsuit  where  plaintiff  injured  in  unloading  freight 
from  vessel  to  wharf. 

In  Federal  courts,  parties  to  suit  are  admissible  to  testf y  for  them- 
selves and  compellable  to  testify  for  the  others. 

Approved  in  Huntington  Nat.  Bank  v.  Huntington  Dis.  Co.,  152  Fed. 
244,  persons  interested  in  event  of  suit,  though  not  parties  thereto,  may 
testify  in  Federal  court  to  transactions  or  communications  with  defend- 
ants V  intestate,  though  State  statute  prohibits  them  from  so  testifying; 
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Blood  V.  Moniiiy  140  Fed.  920,  plaintiff  in  Federal  court  who  is  citizen 
of  another  State  and  resides  more  than  one  hundred  miles  from  place 
of  trial  may  be  compelled  to  give  deposition  de  bene  esse;  Doherty  v. 
Healy,  36  Colo.  461,  10  Ann.  Oaa.  958,  86  Pac.  324,  holding  deposition 
of  party  to  action  could  be  read  in  evidence;  Lowrey  v.  Kusworm,  66  Fed. 
540,  compelling  plaintiff  to  attend,  with  certain  papers,  and  testify  at 
defendant's  instance. 

Admissib^ity  of  dei>osition  of  party.    Note,  10  Ann.  Gas.  960. 

22  WaU.  851-381,  22  L.  Ed.  716,  WOODSON  ▼.  BffUBDOCK. 

ProviBion  of  State  Constitntion  that  "(General  Aasemblj  sbaU  have  no 
power,  for  any  purpose,  to  release  U«i  held  by  State  upon  any  railroad,'* 
construed  to  mean  that  while  debt  remains,  legislature  may  not  let  go 
security  for  it,  and  not  to  forbid  sale  or  compromise  of  claim  for  less  than 
total  indebtedness. 

Approved  in  Cleveland  City  Ry.  Co.  v..  Cleveland,  94  Fed.  408,  statute 
did  not  forbid  city  to  modify  contract  with  company  as  to  rates;  State 
V.  Chappell,  74  "i/Lo.  347,  construing  later  constitutional  provision  further 
restricting  power  of  legislature. 

Missouri  act  of  1868,  providing  for  sale  of  Pacific  railroad  and  fore- 
closure of  State's  lien  thereon,  not  repugnant  to  provision  of  Biissouri  Con- 
stitution forbidding  legislature  to  release  State's  lien  en  any  railroad,  nor 
with  railroad  ordinance  adopted  with  Constitution.  Compromise  or  sale  of 
State's  claim  against  said  road  and  release  of  lien,  under  said  act,  held  valid. 
Approved  in  Ketchum  v.  Pacific  R.  R.  Co.,  4  Dill.  85,  Fed.  Cas.  7739, 
declaring  lien  of  county  on  earnings  of  road,  under  provisions  of  said 
act. 

Aet  having  many  details,  but  all  relating  to  one  general  sabject,  held 
not  repugnant  to  constitutioBal  provision  requiring  that  no  law  shall  relate 
to  more  than  one  subject,  which  shall  be  expressed  in  title. 

Approved  in  In  re  County  Commi-s.,  22  Okl.  439,  98  Pac.  558,  title  to 
act  for  appointment  of  additional  judges  of  District  Courts,  and  for 
making  appropriation  and  declaring  emergency,  embraces  but  one  sub- 
ject ;  In  re  Menef ee,  22  Okl.  376,  97  Pac.  1018,  holding  under  rule  State 
bonding  fund  of  Oklahoma  valid;  Watts  v.  State,  61  Tex.  Cr.  367,  135 
S.  W.  586,  holding  under  rule  Terrell  election  law  of  Texas  not  uncon- 
stitutional ;  State  v.  Illinois  Cent.  R.  Co.,  33  Fed.  766,  upholding  statute 
relative  to  disposal  of  certain  lands  on  Chicago  waterfront;  Cantini  v. 
Tillman,  54  Fed.  975,  upholding  * ^dispensar>^  act,''  under  Constitution 
of  South  Carolina;  Block  v.  State,  66  Ala.  495,  and  Howell  v.  State, 
71  Ga.  230,  51  Am.  Rep.  268,  statute  prohibiting  sale  of  liquor  in  two 
localities  held  valid;  Carson  v.  State,  69  Ala.  240,  prohibition  statute 
vnr— 64 
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valid,  though  more  liquors  mentioned  in  aet  than  in  title ;  Wikbn  v.  Ben- 
ton, 11  Lea,  56,  particulars  of  assessment  and  collection  stated  in  act 
for  collection  of  revenue. 

Distinguished  in  Ballentyne  v.  Wicker^ham,  75  Ala.  536,  act  contain- 
ing two  independent  subjects  held  invalid;  County  Commrs.  v.  Aspen 
Min.  etc.  Co.,  3  Colo.  App.  225,  32  Pac.  718,  where  interpolation  of  new 
section  was  not  permissible,  under  title  of  amendatory  act. 

'  BUI  against  Ooyemoi  to  enjoin  sale  of  railroad  under  lien,  in  favor  of 
State,  already  released,  entertained  by  Oircnit  Court,  and  injunction  granted. 

Approved  in  L3nin  v.  Polk,  8  Lea,  259,  suit  against  funding  board  not 
forbidden  as  against  State. 

When    action    against    officers    deemed    against    State.    Note,    44 
L.  R.  A.  (N.  S.)  195. 

Fundamental  principles  of  govemment,  found  in  Oonstitntionfl,  must 
necessarily  be  declared  in  terms  very  general,  because  they  must  be  very 
eomprebensiye. 

Approved  in  Opinion  of  the  Justices,  66  N.  H.  655,  33  Atl.  1090,  hold- 
ing property  of  railroad  could  not  be  taken  for  less  than  its  value  with- 
out owner's  consent. 

What  constitutes  equitable  mortgage.    Note,  4  Am.  St.  Rep.  702. 

Miscellaneous.  Cited  in  St.  Louis  etc.  Ry.  v.  Loftin,  30  Ark.  701,  not 
in  point. 

22  WaU.  381-^94,  22  L.  Ed.  796,  MORGAN  ▼.  OAMPBEU^ 

At  common  law,  landlord  could  distrain  any  goods  found  on  ^remlsea 
at  time  of  taking,  but  had  no  lien  until  actual  seisure. 

Approved  in  Smith  v.  Wheeler,  4  Okl.  144,  44  Pac.  205,  lessee  may 
secure  by  chattel  mortgage  of  personalty  situated  on  premises,  debt  of 
creditor  in  preference  to  landlord. 

Statutory  lien  implies  security  upon  the  thing  before  warrant  to  seiae 
it  is  levied.    Levy  and  sale  are  only  means  of  enforcing  it. 

Approved  in  Friedman  v.  Murphy,  14  Ariz.  45,  124  Pac.  655,  holding 
where  landlord's  lien  on  tenant's  property  for  rent  was  acquired  more 
than  four  months  prior  to  latter  being  adjudicated  bankrupt,  State  court 
had  jurisdiction  to  enforce  lien  regardless  of  bankruptcy  proceedings; 
Bryan  V.  Sanderson,  3  McAr.  (D.  C.)  437,  and  Gibson  v.  Gautier,  1 
Mackey  (D.  C),  43,  both  holding  as  landlord  has  statutory  lien  upon 
goods  then  on  premises,  the  fact  that  they  were  then  in  custody  of  law 
could  not  destroy  such  lien;  Rosenberg  v.  Shaper,  51  Tex.  142,  where 
statutory  lien  of  landlord  attached  independently  of  distress  warrant. 
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In  nUiLolt,  Imdlord  has  no  comnum-law  Uen  on  goods  of  tenant  fox 
rent,  and  no  statntoiy  lien,  except  as  to  growing  crops. 

Approved  in  First  Nat.  Bank  v.  Adam,  138  III.  499,  28  N.  E.  957, 
provision  of  lease  did  not  give  lien  superior  to  subsequent  mortgage; 
Kellogg  Newspaper  Co.  v.  Peterson,  16^  111.  161,  68  Am.  St.  Rep.  803, 
44  N.  £.  412,  sale  of  goods  held  valid  as  against  subsequent  levy  of 
distress  warrant  for  rent;  In  re  Luken,  216  Fed.  982,  133  C.  C.  A.  94, 
argeundo. 

Distinguished  in  In  re  Bennett,  153  Fed.  ,684,  82  C.  C.  A.  531,  Ky. 
Stats.  1903,  §  2487,  giving  liens  for  materials  furnished  to  manufac- 
turing company  gives  an  inchoate  lien  upon  the  property  from  date 
materials  are  famished  which  is  entitled  to  priority  under  bankruptcy 
act. 

Asfrignnwnt  In  bankruptcy  relates  back  to  eonuneneement  of  proceed- 
ings, and  vests  title  to  bankrupt's  estate,  in  assignee,  tkongb  it  is  then 
atta^ed  on  mesne  process  as  property  of  bankrupt. 

Approved  in  In  re  United  Motor  Chicago  Co.,  220  Fed.  778,  holding 
lien  acquired  by  landlord  on  personal  property  of  tenant  obtained 
within  four  months  prior  to  his  bankruptcy  is  avoided  by  that  adjudi- 
cation; Cunningham  v.  Hall,  69  Me.  354,  composition  did  not  discharge 
attachment  lien  on  property  never  conveyed  to  assignee;  Hirshiser  v. 
Tinsley,  9  Mo.  App.  342,  holding  summons  in  creditor's  suit  sneh  mesne 
process. 

Main  purpose  of  bankrupt  act  to  distribute  property  of  bankrupt  equally 
among  creditors,  and  creditor,  who  has  not  security  which  binds  property, 
at  time  proceedings  are  begun.  Is  prevented  from  obtaining  it. 

Approved  in  Trow  v.  Lovett,  122  Mass.  673,  filing  of  bill  to  apply 
property  to  execution  gave  no  such  lien. 

There  is  no  good  reason  why  law  should  protect  lien  of  landlord,  under 
distress  warrant,  levied  after  petition  filed,  and  repudiate  equally  merl- 
torious  creditor  in  levy  of  attachment. 

Approved  in  In  re  Robinson,  20  Fed.  Cas.  985,  where  urban  landlonl 
had  no  right  to  priority,  under  Texas  statute. 

Where,  after  filing  petition  in  bankruptcy,  and  before  decree,  distress 
warrant  for  roit  is  levied  on  bankrupt's  goods,  landlord  acquires  no  right 
to  said  goods  as  against  assignee. 

Approved  in  Sage  v.  Wynkoop,  21  Fed.  Cas.  149,  levy  of  attachment, 
relinquished  before  filing  of  petition,  created  no  lien  against  assignee. 

Distinguished  in  Wood  v.  McCardell  etc.  Carriage  Co.,  49  N.  J.  Eq. 
435,  24  AtL  229,  under  local  statutes,  landlord  entitled  to  priority; 


22  Wall.  395-406        NOTES  ON  U.  S.  REPORTS.  852 

Cowan  y.  Dunn,  1  Lea,  72,  lien  acquired  by  filing  bill  to  apply  prop- 
erty to  judgment  not  dissolved. 

Lien  of  landlord  as  divested  by  bankruptcy  or  insolvency  of  tenant. 
Note,  15  Ann.  Gas.  888. 

22  Wan.  395-406,  22  L.  Ed.  801,  AM8IN0K  ▼.  VEAJST. 

Where  all  partners  become  bankrupt,  separate  estate  of  one  may  not 
claim  against  Joint  estate,  in  competition  with  firm  creditors,  nor  shall 
joint  estate  claim  against  separate  in  competition  with  separate  creditors. 

Approved  in  In  re  Telfer,  184  Fed.  232,  233,  106  C.  C.  A.  366,  hold- 
ing claim  of  trustee  of  partnership  estate  is  not  entitled  to  payment 
pro  rat^  with  claims  of  individual  creditors  against  individual  estate  of 
partner;  Mills  v.  J.  H.  Fisher  &  Co.,  159  Fed.  899,  16  L.  R.  A.  (N.  S.) 
656,  87  C.  C.  A.  77,  holding  partnership  is  distinct  entity,  and  may  be 
adjudged  a  bankrupt,  irrespective  of  any  adjudication  against  its  indi- 
vidual members ;  In  re  Denning,  114  Fed.  220,  holding  where  one  partner 
sold  out  to  copartner,  pending  firm's  insolvency,  receiving  notes  in  pay- 
ment and  continuing  partner  afterward  filed  petition  in  bankruptcy, 
retiring  partner  could  not  prove  notes  where  joint  creditors  proved 
claims  i^ainst  bankrupt. 

Rights  and  remedies  of  partnership  creditors.    Note,  43  Am.  St. 
Rep.  369. 

Solvent  partner  capnot  prove  against  separate  estate  of  bankrupt  part- 
ner, in  competition  with  hla  separate  creditors^  nntil  aU  jolttt  ecedlters  of 
firm  axe  paid  or  fnlly  indemnifled,  ezeept  to  Arm  puposoi*  or  distinct  trade 
is  prosecuted  by  one  or  more  memben  of  flrm. 

Approved  in  In  re  Samuels  &  Lesser,  207  Fed.  198,  holding  only  re- 
course of  solvent  partner  where  firm  is  bankrupt,  if  he  would  escape  ad- 
ministration by  court  of  his  estate,  is  to  pay  off  firm  creditors. 

After  bankruptcy  of  one  partner  Is  decreed,  scAvent  partners  retain 
full  power  and  authority  orer  flrm  property,  as  though  bankruptcy  of 
partner  had  not  occurred. 

Approved  in -In  re  Bertenshaw,  157  Fed.  374,  13  Ann.  Gas.  986,  17 
L.  R.  A.  (N.  S.)  886,  85  C.  C.  A.  61,  holding  court  of  bankruptcy  upon 
adjudication  of  partnership  bankrupt  may  not  draw  to  itself  and  ad- 
minister without  his  consent  individual  estate  of  solvent  partner;  Towle 
V.  Hammond,  99  Fed.  517,  40  C.  C.  A.  498,  holding  partner's  purchase 
of  interest  of  another  partner  in  firm  does  not  inure  to  benefit  of  third 
partner,  though  purchaser  acquired  equity  of  redemption  in  interest 
after  failure  of  selling  partner;  Lacey  v.  Cowan,  162  Ala.  552,  50  South. 
284,  holding  trustee  of  estate  of  bankrupt  partner  cannot  maintain  ac- 
tion to  subject  firm  funds  so  long  as  firm  remains  unsettled;  American 
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Steel  ete.  Co.  y.  Coover,  27  Okl.  137,  30  L.  R.  A.  (N.  S.)  787,  Ul  Pac. 
219,  holding  where  one  of  two  partners  became  bankrupt,  property  of 
firm  does  not  pass  to  trustee,  nor  does  such  adjudication  defeat  attach- 
ment lien  of  firm  creditor;  In  re  Jewett,  7  Biss.  334,  Fed.  Cas.  7306, 
same  parties,  as  members  of  different  firms,  adjudicated  bankrupt  in 
different  distriets ;  In  re  Meyer,  98  Fed.  979,  39  C.  C.  A.  368,  arguendo. 

'Wlien  IndivldQal  partner  ii.  decreed  bankrupt,  firm  Is  dissolved,  but 
Joint  property  remains  in  hands  of  solvent  partner  or  partners,  in  trust, 
to  be  applied  to  debts  of  partnership  and  to  account  to  baukrupt  partner 
or  his  assignee  for  surplus. 

Approved  in  Francis  v.  McNeal,  186  Fed.  483, 108  C.  C.  A.  459,  apply- 
ing rule  to  provision  of  Bankruptcy  Act  of  July  1,  1898,  c.  541,  §  5h ; 
Thompson  v.  Tmt  Nat.  Bank,  84  Miss.  60,  36  South.  66,  where  partner- 
ship dissolved,  and  by  consent  of  retiring  partner  and  creditors  title  of 
firm  property  transferred  to  continuing  partner  who  transferred  prop- 
erty, it  is  no  objection,  in  suit  by  trustee  in  bankruptcy  of  continuing 
partner  to  recover  property,  that  assets  were  firm  assets ;  Jones  v.  New- 
som,  7  Biss.  323,  Fed.  Cas.  7484,  assignee  of  partner  holding  such  trust 
property  held  to  account  to  firm  creditors;  In  re  Jewett,  7  Biss.  334, 
Fed.  Cas.  7306,  same  parties,  as  members  of  different  firms,  adjudicated 
bankrupt  in  two  districts;  Wilkins  v.  Davis,  2  Low.  515,  Fed.  Ca&. 
17,664,  assignee  of  bankrupt  partner  recovered  sums  withdrawn  from 
firm  by  solvent  partner;  Russell  v.  Cole,  167  Mass.  10,  67  Am.  St.  Rep. 
435,  44  N.  E.  1058,  where  solvent  partner  recovered  firm  property  taken 
under  attachment  in  action  against  bankrupt  partner;  Daugherty  v. 
Strauss,  1  Tex.  App.  Civ.  509,  discharge  released  partner  from  individual 
and  firm  debts. 

Powers,  rights,  liabilities  and  remedies  of  partners  after  the  disso- 
lution of  the  firm.    Note,  40  Am.  St.  Rep.  571. 

Adjudication  of  bankruptcy  of  member  as  affecting  rights  of  firm 
creditors  against  firm  property.  Note,  30  I«.  R.  A.  (N.  8.)  790, 
791. 

Assets  are  marshaled  between  firm  creditors  and  separate  creditors  of 
partners  only  when  there  axe  partnership  assets  and  separate  assets  of 
partners,  and  proceedings  have  been  instituted  against  both,  as  provided 
in  tblrty-siztli  seetion,  Bankruptcy  Aet. 

Approved  in  In  re  Green,  116  Fed.  121,  holding  under  Bankruptcy 
Act  of  1898,  §  5,  unless  it  appears  that  there  is  solvent  partner  or  that 
other  equities  exist  in  favor  of  individual  creditors,  partnership  creditor 
is  entitled  to  share  with  individual  creditors  in  estate. 

Adjudication,  obtained  by  one  partner  against  another,  will  not  be  sua- 
tained  if  real  object  of  petitioner  is  to  dissolve  firm,  and  adjudication  Is 
not  required  for  any  other  purpose. 
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Approved  in  In  re  Hamlin,  8  Biss.  128,  Fed.  Gas.  5994,  dismissing  peti- 
tion filed  by  one  partner  solely  to  harass  another  partner. 

What   is   sufficient   cause  for  the   dissolution   of   a  partnership. 
Note,  69  Am.  St.  Rep.  412. 

Assignee  of  estate  of  indlvidiial  partner  has  no  such  title  as  will  enable 
him  to  call  third  parties  to  account  for  partnership  property;  e.  g.,  to  re- 
cover money  paid  to  firm  creditor,  In  fraud  of  other  creditors  and  of  bank- 
rupt act.  If  such  recovery  may  be  had  at  all,  it  must  be  by  partnership 
or  assignees'  of  joint  estate. 

Approved  in  In  re  Mercur,  122  Fed.  387,  58  C.  C.  A.  472,  affirming 
116  Fed.  656,  holding  where  all  members  of  firm  are  adjudicated  bank- 
rupts, but  there  has  been  no  adjudication  against  firm,  trustee  appointed 
in  individual  cases  cannot  interfere  with  firm  assets;  In  re  Meyers, 
97  Fed.  758,  holding  where  voluntary  petition  prays  that  ''petitioners" 
be  adjudged  bankrupt  instead  of  /'said  firm,"  but  otherwise  follows 
form  for  partnership  petition,  defects  are  not  material  on  opposition 
to  application  for  discharge;  In  re  Jewett,  7  Biss.  334,  Fed.  Cas.  7306, 
same  parties,  as  members  of  different  firms,  adjudicated  bankrupt  in 
two  districts;  Crompton  v.  Conkling,  9  Ben.  228,  Fed.  Cas.  3407,  Corey 
V,  Perry,  67  Me.  144,  24  Am.  Rep.  18,  and  Poillon  v.  Lawrence,  77  N.  Y. 
218,  discharge  of  individual  partner  did  not  release  him  from  liability 
on  firm  debt;  Lindsey  v.  Corkery,  29  Qratt.  654,  where  firm  creditors 
proceeded  against  firm  property,  though  partners  were  individually  in 
bankruptcy;  Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas.  6072,  and 
Francis  v.  McNeal,  186  Fed.  486, 108  C.  C.  A.  459,  both  arguendo. 

Distinguished  in  In  re  Kenney,  97  Fed.  558,  holding  where  at  time 
of  adjudication  sheriff  held  proceeds  of  execution  sale  of  property 
levied  on  within  four  months,  bankruptcy  court  can  order  sheriff  to 
pay  proceeds  to  trustee. 

22  Wall  40e-424,  22  L.  Ed.  879,  UNTTED  STATES  ▼.  rABBACFOT. 

Award  ia  conclusive  of  facts  found.  As  to  proiK>8itions  of  law  an- 
nounced, it  Is  subject  to  correction  In  lower  court  or  on  i^weal;  as  to 
proposition  of  mixed  law  and  fact,  where  error  of  law  cannot  be  distinctly 
shown,  it  is  final 

Approved  in  dissenting  opinion  in  Dewey  v.  United  States,  178  U.  S. 
523,  44  L.  Ed.  1175,  20  Sup.  Ct.  986,  majority  holding  in  determining 
whether  enemy's  vessels  were  superior  or  inferior,  land  batteries,  mines 
and  torpedoes  not  controlled  by  those  in  charge  of  enemy's  vessels, 
but  which  supported  those  vessels,  are  excluded  from  consideration. 

Distinguished  in  Dewey  v.  United  States,  178  U.  S.  516,  44  L.  Ed. 
1172,  20  Sup.  Ct.  983,  holding  in  determining  whether  enemy's  vessels 
were  superior  or  inferior,  land  batteries,  mines  and  torpedoes  not  con- 
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trolled  by  those  in  ehaige  of  enemy's  yessels,  but  which  supported  those 
vesselsy  are  ezeluded  from  consideration. 

Award,  In  arbitration  of  admiralty  case,  Is  liaUe  to  be  set  aside  by 
court  for  such  reasons  as  are  suffldent  in  other  courts. 

Approved  in  Providence- Washington  Ins.  Co.  v.  Board  of  Education, 
49  W.  Va.  386,  38  S.  E.  690,  setting  aside  award  of  umpire  in  action  on 
fire  insurance  policy. 

22  Wall.  424r^i4A,  22  L^  Ed.  774,  FOX  ▼.  8BAL. 

Joint  resolntion  of  Pennsylvania  legislature,  January  21,  1843,  for  pro- 
tection of  claims  of  contractors  and  others,  for  work  done  on  railroads,  etc., 
gave  unpaid  contractor  Uen  of  Indefinite  duration,  on  property  of  rMlroad, 
having  priority  over  every  right  by  or  under  mortgage  made  after  debt 
to  contractor  was  incurred. 

Approved  in  Wabash  R.  Co.  v.  West  Side  Belt  R.  Co.,  197  Fed.  444, 
ordering  sale  of  railroad  to  pay  debt  of  contractor  employed  in  its  con- 
struction ;  Erickson  v.  Russ,  21  N.  D.  210,  32  L.  B.  A.  (N.  S.)  1072,  129 
N.  W.  1026,  holding  recovery  of  judgment  against  debtor  does  not  waive 
right  to  lien,  nor  bar  equitable  action  to  enforce  same;  New  Castle  etc. 
Ry.  Co.  V.  Simpson,  26  Fed.  135,  where  such  claim  was  preferred  to 
that  of  company's  counsel  in  litigation  with  contractor;  Shamokin  etc. 
R.  Co.  V.  Malone,  86  Pa.  St.  35,  contractor's  claim  given  preference  over 
right  of  purchaser  without  notice,  under  subsequent  mortgage;  Pitts- 
burgh etc.  Ry.  Co.  v.  Marshall,  85  Pa.  St.  191,  priority  over  mortgage 
unrecorded  at  time  certificates  of  indebtedness  issued  to  contractor. 

Limited  in  Fidelity  Title  &  Trust  Co.  v.  Shenley  Park  etc.  Ry.,  189 
Pa.  St.  368,  69  Am.  St  Bep.  817,  42  Atl.  141,  such  subsequent  mortgage 
held  valid  junior  lien  between  parties. 

Distinguished  in  Reed's  Appeal,  122  Pa.  St.  577, 16  AtL  101,  contractor 
had  no  preference  over  bonds  issued  under  trust  deed,  recorded  prior 
to  work. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rqi.  424. 

Scire  facias  to  revive  judgment — ^Terre-tenants,  who  are.    Note,  94 
Am.  Dec.  228. 

22  WalL  444-464,  22  Ii.  Ed.  747,  TINION  PACIFIC  B.  B.  CO.  v.  McSHAKB. 

Lands  which  have  constituted  part  of  public  domain  may  be  taxed  by 
States,  before  issuance  of  patent,  but  only  when  right  to  patent  is  com- 
plete and  equitable  title  is  fully  vested  in  party,  without  anything  more 
to  be  paid  or  any  act  to  be  done  going  to  foundation  of  his  right. 

Approved  in  United  States  v.  Rickert,  188  U.  S.  445,  47  L.  Bd.  539, 

23  Sup.  Ct.  483,  restraining  collection  of  State  taxes  upon  improvemeuts 
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and  personal  property  used  in  cultivation  of  lands  allotted  to  Indians  in 
severalty  under  24  Stat.  389,  c.  119,  §  5;  Clark  v.  Herington,  186  U.  S.  221, 
46  L.  Ed.  1181,  22  Sup.  Ct.  874,  holding  recovery  of  damages  for  breach 
of  covenant  of  warranty  in  conveyance  by  grantee  of  railroad  of 
lands  selected  by  it  as  indemnity  lands,  which  were  open  only  to  home- 
stead entry,  cannot  be  defeated  by  contention  that  cancellation  of  such 
selection  by  Land  Department  was  void;  Steams  v.  Minnesota,  179 
U.  S.  261,  45  L.  Ed.  177,  21  Sup.  Ct.  84,  upholding  contracts  be- 
tween Minnesota  and  railroad  companies  made  in  1865  and  1870, 
exempting  companies  from  taxation  until  sale  of  lands  in  considera- 
tion of  percentage  of  gross  earnings;  Cloquet  Lumber  Co.  v.  Bums, 
207  Fed.  45,  124  C.  C.  A.  600,  discussing  rights  of  homestead  entry- 
men  as  against  trespasser;  Clearwater  Timber  Co.  v.  Shoshone  County, 
155  Fed.  630,  holding  unsurveyed  lands  of  United  States  are  not 
as  mle  taxable,  nor  are  they  under  statutes  of  Idaho;  Tegarden  v. 
Le  Marchel,  129  Fed.  490,  State  statute  giving  defendant  in  ejectment 
right  to  recover  value  of  improvements  is  not  applicable  where  plaintifE 
claims  under  government  patent  issued  after  improvements  made ;  United 
States  V.  Milwaukee,  100  Fed.  829,  holding  though  government  pays 
rent  to  purchaser  for  use  of  lands,  they  are  not  taxable  until  full  pur- 
chase price  paid;  Price  v.  Dennis,  159  Ala.  630,  49  South.  250,  holding 
public  lands  of  United  States  are  not  subject  to  State  taxation  until 
full  equitable  title  has  passed  out  of  United  States;  Sullivan  v.  Van 
Kirk  Land  etc.  Co.,  124  Ala.  234,  26  South.  928,  holding  while  title  to 
lands  which  passed  to  State  in  trust  under  act  of  1856  remained  in 
State,  they  could  not  be  sold  for  taxes,  and  tax  deed  passed  no  title  to 
purchaser;  Hibben  v.  Malone,  85  Ark.  588,  109  S.  W.  1009,  certificate 
of  purchase  from  State  vests  equitable  title  to  swamp-land  granted  to 
State  by  act  of  Congress,  1850,  and  limitations  run  from  date  of  con- 
firmation of  grant,  although  State  has  issued  no  patent  to  purchaser; 
Colorado  Farm  etc.  Co.  v.  Beerbohm,  43  Colo.  473,  96  Pac.  446,  uphold- 
ing act  in  relation  to  exemption  from  taxation  of  lands  granted  for  use 
and  benefit  of  agricultural  college ;  Jopling  v.  Chaehere,  107  La.  629,  32 
South.  246,  holding  from  confirmation  of  lands  by  commissioner  of  terri- 
tory of  Orleans,  under  congressional  act  of  1807,  of  claim  based  on  occu- 
pancy and  settlement,  followed  by  congressional  confirmation,  land  be- 
came subject  to  State  taxation;  Baltimore  Shipbuilding  &  Drydock  Co. 
V.  Baltimore,  97  Md.  99,  54  Atl.  624,  holding  lands  conveyed  by  govern- 
ment on  condition  of  construction  and  maintenance  of  drydock  thereon, 
reserving  free  use  thereof  to  government,  and  providing  for  reversion 
to  goverment  in  case  lands  diverted  to  other  use,  are  subject  to  State 
taxation ;  State  v.  Itasca  Lumber  Co.,  100  Minn.  357,  111  N.  W.  277,  pay- 
ment for  land  located  on  scrip  is  not  made  until  application  is  approved, 
and  land  is  not  subject  to  taxation  before  such  approval;  Wilcox  y. 
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Phillips,  199  Mo.  299,  97  S.  W.  889,  holding  after  entry  of  public  land 
under  military  bounty  land  warrant,  holder  thereof  is  equitable  owner, 
and  State  is  authorized  to  tax  same;  De  Graffenreid  v.  Iowa  Land  etc. 
Co.,  20  Okl.  701,  95  Pac.  630,  where  citizen  of  Creek  nation,  receiving 
certificate  of  allotment,  died  before  patent  was  issued,  equitable  title 
vested  in  heirs,  and  patent  issued  to  heirs  without  naming  them,  vested 
legal  title;  Staunton  v.  Mary  Baldwin  Seminary,  99  Va.  657,  39  S.  E. 
597,  holding  injunction  lies  to  prevent  enforcement  of  tax  on  exempt 
property;  Wildy  v.  Henry,  86  Wash.  389,  390,  150  Pac.  621,  holding 
where  under  act  of  May  2, 1906,  one  purchased  land  from  United  States, 
paying  price  and  providing  no  patent  shall  issue  until  purchaser  has 
expended  three  hundred  dollars  on  improvement,  he  has  no  equitable 
title  subject  to  taxation  until  such  improvements  made;  Olds  v.  Little 
Horse  Creek  Cattle  Co.,  22  Wyo.  348,  351,  364,  140  Pac.  1008,  1009, 
1010,  holding  rule  that  vendee  in  possession  under  contract  to  purchase 
is  liable  for  taxes  cannot  be  applied  so  as  to  permit  taxation  of  prop- 
erty declared  exempt  by  Constitution;  dissenting  opinion  in  Delinquent 
Tax  List  v.  Territory  of  Arizona,  4  Ariz.  189,  39  Pac.  328,  majority  hold- 
ing taxpayer  cannot  object  to  tax  on  unconfirmed  Mexican  grant  on 
ground  that  title  thereto  is  in  public  without  first  tendering  taxes  due 
on  other  property  included  in  assessment;  Wirth  v.  Branson,  98  U.  S. 
121,  26  L,  Ed.  87,  holding  patent  to  another  void  as  against  such  equi- 
table  owner;  Wisconsin  Cent.  R.  Co.  v.  Price  County,  133  U.  S.  607,  33 
L.  Ed.  698, 10  Sup.  Ct.  345  (reversing  64  Wis.  594,  26  N.  W.  99),  where 
lands  so  held  were  subject  to  State  tax,  and  unapproved  indemnity 
selections  were  exempt ;  Shiver  v.  United  States,  159  U.  S.  499,  40  L.  Ed. 
28S,  16  Sup.  Ct.  57,  punishing  homestead  settler  for  committing  waste; 
Hussman  v.  Durheim,  165  U.  S.  147,  41  L.  Ed.  666,  17  Sup.  Ct.  254,  and 
Diver  v.  Friedham,  43  Ark.  206,  tax  sale  of  land,  before  required  pay- 
ments made,  held  invalid;  Pitts  v.  Clay,  27  Fed.  636,  and  Durham  v. 
Hussman,  88  Iowa,  35,  65  N.  W.  14,  tax  sale,  while  right  to  patent 
was  in  dispute,  held  void;  Hershberger  v.  Blewett,  55  Fed.  180,  unpat- 
ented claim,  under  Oregon  donation  act,  not  subject  to  administration; 
Nichols  y.  Council,  51  Ark.  33,  14  Am.  St.  Rqi.  S^  9  S.  W.  306,  statute 
of  limitations  did  not  run  against  soldier's  homestead  before  right  to 
patent  was  complete;  Gulf  etc.  Ry.  Co.  v.  Clark,  2  Ind.  Ter.  324, 
51  S.  W.  963,  homesteader,  having  obtained  receipt  from  land  office, 
maintained  trespass  for  injury  to  land ;  Commissioners  of  Saline  County 
V.  Toung,  18  Kan.  443,  wrongful  tax  sale  of  patented  lands  held  due  to 
mistake  of  f aet ;  Kohn  v.  Barr,  62  Kan.  277,  34  Pac.  882,  land  not  tax- 
able after  cancellation  of  certificate  of  entry  for  forgery  in  assignment 
of  warrant;  County  of  Cass  v.  Morrison,  28  Minn.  260,  9  N.  W.  763, 
railroad  lands  taxable  though  statute  subsequent  to  grant  imposed  costs 
of  survey;  County  of  Polk  v.  Hunter.  42  Minn.  313,  44  N.  W.  201,  pre- 
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emption  taxable  from  issue  of  receiver's  final  receipt;  White  y.  Burling- 
ton etc.  R.  R.  Co.,  6  Neb.  396,  railroad  lands  not  taxable  before  certificate 
of  completion  was  issued;  Duncan  v.  Newcomer,  9  S.  D.  379,  69  N.  W. 
581,  homestead  entry  not  taxable  before  final  proofs  were  made;  Abney 
V.  State,  20  Tex.  Civ.  App.  105,  47  S.  W.  1045,  land  taken  under  Confed- 
erate certificates  not  taxable  before  selection  by  commissioners;  Myers  v. 
Aikins,  8  Ohio  C.  C.  233,  exemption  of  lands  of  charitable  corporation 
continues  until  sale  is  complete  by  fall  payment  of  purchase  money. 

Taxation  and  assessment  of  public  property.  Note,  33  Am.  St.  B^. 
402. 

Exemption  from  taxation  or  ass^sment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interesl.  Note,  182  Am. 
8t.  Rep.  838,  835,  340,  845. 

liability  of  State  taxation  of  United  States  property  granted  or 
.     sold  by  government,  but  to  which  government  still  holds  legal 
title.    Note,  11  Ann.  Oas.  392,  393. 

Property  granted  with  reservation  of  title  or  lien  in  favor  of  public 
as  subject  of  taxation.    Note,  35  L.  R.  A.  (N.  8.)  671,  673. 

•  « 

Where  payment  of  costs  of  survey  is  made  condition  precedent  to 
right  to  receiye  title,  State  cannot  tax  pnbUc  lands  granted  to  railroad  on 
which  costs  of  sorvey  have  not  been  paid,  though  railroad  has  mortgaged 
such  lands,  with  approval  of  Oongress. 

Approved  in  Mosher  v.  Bacon,  229  Mo.  362,  129  S.  W.  683,  holdinj? 
that  fact  that  plaintiffs  predecessor  acquired  equitable  title  to  swamp- 
lands by  purchasing  from  raster  and  paying  price  to  receiver,  pre- 
cluded resale  or  issuance  of  patent  to  other  than  him  or  his  grantee; 
Topeka  etc  Security  Co.  v.  McPherson,  7  Okl.  342,  344,  54  Pac.  492, 
territorial  legislature  cannot  subject  to  taxation  lots  in  government  town 
site  pending  contest  in  Land  Department  between  occupying  claimants; 
Abney  v.  State,  20  Tex.  Civ.  105,  47  S.  W.  1045,  holding  under  act  of 
April  9,  1881,  granting  Confederate  land  certificates,  having  located 
one  survey  for  himself  and  one  for  school  fund,  land  was  not  subject 
to  taxation  until  selection  of  one  of  them  by  land  commissioner;  Pajre 
V.  Pierce  Co.,  25  Wash.  9,  10,  11,  64  Pac.  802,  803,  holding  Puyalhip 
Indian  reservation  lands  sold  under  27  Stat.  612  not  taxable  by  State 
prior  to  full  payment  of  purchase  price,  though  possessory  right  therein 
or  improvements  thereon  were  taxable;  Copp  v.  State,  69  W.  Va.  445, 
446,  35  L.  E.  A.  (N.  S.)  669,  71  S.  E.  582,  583,  holding  so  long  as  lien 
in  favor  of  United  States  remains  unsatisfied  on  land,  it  is  not  liable  to 
taxation  by  State ;  Central  Colorado  Imp.  Co.  v.  Commissioners  of  Pueblo 
County,  95  U.  S.  265, 24  L.  Ed.  496,  to  tax  on  Mexican  grant ;  Northern  Pa- 
cific R.  Co.  V.  Traill  County,  115  U.  S.  606,  607,  608,  29  L.  Ed.  479,  6  Sup. 
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Ct.  202,  203,  enjoiniiig  collection  of  State  tax  on  such  lands;  Van 
Brocklin  v.  Tennessee,  117  U.  S.  169,  29  L.  EcL  851,  6  Sup.  Ct.  680, 
land  sold  to  United  States  for  taxes  held  exempt;  Graff  v.  Ackerman, 
38  Neb.  723,  57  N.  W.  513,  settler's  land  not  taxable  where  payments 
yet  remained  to  be  made;  State  y.  Central  Pacific  R.  Co.,  21  Nev.  98, 
99,  25  Pao.  443,  holding  unsurveyed  railroad  lands  not  taxable;  Wis- 
consin Cent.  R.  Co.  y.  Taylor  County,  52  Wis.  51,  55,  8  N.  W.  833, 
835,  holding  public  lands  held  in  trust  by  State  exempt;  Union  Pacific 
.  R.  R.  Co.  y.  Commissioners  of  Dodge  County,  98  U.  S.  545,  25  L.  Ed. 
198,  and  State  y.  Superior  Court,  31  Wash.  453,  72  Pac.  91,  both 
arguendo. 

Distinguished  in  Territory  y.  Delinquent  Tax  List  of  Bernalillo  Co., 
12  N.  M.  70,  73  Pac.  624,  holdii^  lands  embraced  in  perfect  Spanish- 
Mexican  land  grant  are  subject  to  taxation  in  territory  of  New  Mexico; 
Hunnewell  y.  Cass  County,  22  Wall.  475,  22  L.  Ed.  754,  costs  and  time 
of  assessment  being  :ancertain,  court  refused  to  enjoin  leyy;  Central 
Pacific  R.  Co.  y.  Neyada,  162  U.  S.  520,  40  L.  Ed.  1059,  16  Sup.  Ct.  886 
(aflSrming  21  Ney.  253,  30  Pac.  686),  Northern  Pacific  Ry.  Co.  v.  Myers, 
172  U.  8.  698,  48  L.  Ed.  667,  19  Sup.  Ct.  279,  and  State  y.  Central  Pac. 
R.  R.  Co.,  20  Ney.  378,  22  Pac.  238,  all  holding  such  lands  subject  to 
State  tax  since  act  of  July  10,  1886 ;  Maish  y.  Arizona,  164  U.  S.  608, 
41  L.  Ed.  570,  17  Sup.  Ct.  197,  interest  of  one  holding  perfect  Mexican 
grant  held  taxable;  Northern  Pacific  R.  R.  Co.  y.  Cannon,  46  Fed.  226, 
holding  company  took  legal  title  to  lands  before  patent  issued;  Board 
of  Commissioners  of  Pueblo  County  y.  Central  Colo.  Imp.  Co.,  2  Colo. 
636,  confirmed  Mexican  grant  held  taxable;  County  of  Cass  y.  Mor- 
rison, 28  Minn.  261,  9  N.  W.  763,  railroad  lands  taxable  before  costs 
paid,  where  they  were  imposed  by  statute  subsequent  to  grant;  White 
y.  Burlington  etc.  R.  R.  Co.,  5  Neb.  396,  lands  exempt,  after  payment 
of  costs,  where  other  conditions  were  unperformed;  dissenting  opinion 
in  Bolton  y.  Las  Camas  Water  Power  Co.,  10  Wash.  257,  38  Pac.  1047, 
majority  holding  legal  title  to  homestead  did  not  yest  until  patent 
issued. 

Contingent  right  of  pre-emption,  in  public  lands  granted  to  Paciflo 
railway,  conferred  no  exemption  from  taxation,  whether  land  was  patented 
or  not. 

Approyed  in  Board  of  Commrs.  of  Pueblo  County  y.  Central  Colo. 
Imp.  Co.,  2  Colo.  635,  holding  confirmed  Mexican  grant  subject  to  tax; 
Northern  Pacific  Ry.  Co.  y.  Myers,  172  U.  S.  598,  43  L.  Ed.  667,  19  Sup. 
Ct.  279,  Mobile  etc.  R.  R.  Co.  y.  Moseley,  52  Miss.  135,  and  Wisconsin 
Cent.  R.  R.  Co.  y.  Taylor  County,  52  Wis.  55,  8  N.  W.  835,  all  arguendo. 

Payment  of  costs  of  suryey  of  land  granted  to  Pacific  railroad  was 
condition  precedent  to  company's  right  to  receiye  title  from  goyemment. 
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Approved  in  New  Orleans  Pac.  Ry.  Co.  v.  United  StateSi  I24  U.  S.  131, 
SI  L.  Ed.  S86»  8  Sup.  Gt.  421,  to  same  effect,  though  costs  were  incurred 
before  grant  was  made ;  Ankeny  v.  Clark,  148  U.  S.  356, 87  L.  Ed.  479, 13 
Sup.  Ct.  621  (affirming  1  Wash.  557,  20  Pac.  587),  holding  title  of  grantee 
of  Northern  Pacific  Railroad  Company  imperfect. 

Limited  in  Washington  etc.  R.  R.  Co.  v.  Northern  Pac.  R.  Co.,  2  Idaho, 
519,  21  Pac.  660,  and  Tarpey  v.  Deseret  Salt  Co.,  5  Utah,  499,  17  Pac. 
633,  both  holding  a  grant  to  railroad  held  to  be  in  praesenti,  vesting 
equitable  interest;  Central  Branch  v.  Wilcox  U.  P.  R.  Co.,  14  Kan.  268, 
company  had  assignable  interest,  and  held  subsequently  acquired  patent 
in  trust  for  assignee. 

When  grant  of  pablic  lands  has  been  perfected  by  Ibsob  of  patent. 
State's  rl^t  to  tax  ii  complete. 

Approved  in  Central  Pacific  R.  R.  Co.  v.  Nevada,  162  U.  S.  519,  40 
L.  Ed.  1069,  16  Sup.  Ct.  886,  following  rule ;  Wisconsin  Cent.  R.  R.  Co. 
V.  Tayloir  County,  52  Wis.  55,  8  N.  W.  835,  holding  State  might  exempt 
such  lands  for  terms  of  years. 

Miscellaneous.  Cited  in  Gill  v.  City  of  Lake  Charles,  119  La.  24.  43 
South.  900,  holding  property  holders,  may  join  in  one  $uit  to  prevent 
grant  to  railroad  company  of  right  of  way  along  so-called  street;  dis- 
senting opinion  in  Barden  v.  Northern  Pac.  R.  Co.,  154  U.  S.  348,  88 
L.  Ed.  1009,  14  Sup.  Ct.  1046,  and  Northern  Pac.  R.  Co.  v.  Walker,  47 
Fed.  682,  generally. 

22  Wall.  464-479,  2S  L.  Ed.  762,  HUNKEWELX.  ▼.  0A88  OOUimr. 

Nebraska  statute  seems  to  flz  Bffarch  1st  as  criterion  to  deteimlne  wlio 
shijl  pay  personal  property  tax  and  what  county  sliall  receive  it. 

Approved  in  Astec  Land  etc.  Co.  v.  Navajo  County,  9  Aris.  311,  80 
Pac.  319,  under  provision  of  statute  requiring  assessment  of  property 
between  first  Monday  in  February  and  first  Monday  in  June,  property 
acquired  between  these  dates  and  assessed  was  taxable  for  that  year, 
although  statute  provides  that  lien  of  tax  shall  attach  on  February  1st ; 
County  Commrs.  of  Pueblo  v.  Wilson,  15  Colo.  95,  24  Pac.  565,  prop- 
erty brought  into  State  after  date  fixed  not  taxable  for  that  year. 

Wbere,  at  time  bill  to  enjoin  levy  of  State  tax  on  railroad  lands  was 
filed,  Ihiited  States  Had  no  interest  in  said  lands  wliitih  would  forbid  tlie 
tax,  and  it  was  not  dear  that  such  interest  existed  at  time  assessment  was 
made,  court  refused  injunction. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758,  holding  where 
temporary  injunction  has  been  granted,  but  before  final  hearing  cause 
for  which  it  was  granted  has  been  removed,  it  will  not  be  continued  or 
made  perpetual. 
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Act  pMsad  In  aid  of  BebelUon  is  void,  tkoagli  passed  by  legislatore 
elected  "bef  ore  secessloii,  and  otherwise  Innocent  of  any  treasonable  act. 

Cited  in  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153 
Wis.  618,  Ann.  Cas.  1016A,  Oil,  L.  E.  A.  lOlSF,  744,  142  N.  W.  499, 
arguendo. 

Legislatore  of  Misslsslpiil,  after  tbat  State  became  member  of  insur- 
rectionary confederacy,  ceased  to  represent  tke  State  as  constitutional 
member  of  Federal  Onion. 

Approved  in  Pennywit  v.  Foote,  27  Ohio  St.  622,  22  Am.  Rep.  864, 
judgment  of  court  in  rebel  State  not  within  full  faith  and  credit  clause 
of  Constitution. 

Acts  necessary  to  peace  and  good  order  among  citisens  are  valid  when 
proceeding  ftom  an  actual,  though  unlawful,  goTeitnment. 

Distinguished  in  Bragg  v.  TuffU,  49  Ark.  562,  6  S.  W.  161,  holding 
treasury  warrairts  issued  as  war  measure  void. 

Judicial  and  legislatiTe  acts  of  Oonfederate  States,  hostile  in  their 
purpose  or  mode  of  enforcement  to  authority  of  national  goTemment,  or 
which  impaired  rights  of  citisens  under  the  Constitution,  are  Yoid. 

Approved  in  Isaacs  v.  Richmond,  90  Va.  31,  39,  17  S.  E.  761,  763, 
currency  notes  issued  by  Richmond  held  void. 

22  WalL  492-496^  22  L.  Ed.  736,  UNITED  STATES  ▼.  SAUNDEBS. 

Statute  should  be  construed  according  to  its  intent  and  meaning  as 
evidenced  by  state  of  law  preyious  to  its  enactment,  as  well  as  its  language. 
Approved  in  Rockefeller  v.  O'Brien,  224  Fed.  546,  holding  taxing  stat- 
ute must  be  construed  as  part  of  legislative  taxing  system  of  State; 
State  V.  Mack,  113  Wis.  246,  89  N.  W.  185,  holding  where  town  which 
included  a  village  had  obtained  judgment  against  latter  for  benefit  of 
entire  municipality  prior  to  act  making  village  separate  municipality, 
under  Rev.  Stats.  1878,  §  852,  judgment  should  be  divided  according 
to  equalize!  value  of  town  and  village;  School  Directors  of  Pelican  v. 
School  Directors  of  Merrill,  81  Wis.  433,  52  N.  W.  873,  construing  word 
"credits"  in  act  concerning  erection  of  counties ;  State  v.  Shove,  96  Wis. 
9,  66  Am.  St.  Rep.  20,  S7  L.  R.  A.  146,  70  N.  W.  314,  where  certificate 
of  deposit  payable  in  future  was  issued  for  money  banked,  such  money 
was  "on  deposit." 

22  Waa  49e-513^  22  L.  Ed.  868,  PITAT*S  ADMB.  ▼.  T7NITED  STATEa 

Subsequent  parol  agreement  to  vary  a  writing.    Note,  56  Am.  St. 
Rep.  662. 

Parol  modification  of  written  contract  as  affected  by  statute  of 
frauds.    Note,  1  Ann.  Cas.  728. 
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Promise  to  pay  debt  of  another.    Note,  37  Am.  Dec.  153,  161. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Nofe,  Ann.  Cas.  1914D,  829. 

•  

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  R.  A.  798. 

Acceptance  of  partial  allowance  of  .claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  114. 

Miscellaneous.    Miscited  in  State  v.  Whitworth,  8  Lea,  623. 

22  Wall.  613-527,  22  L.  Ed.  768,  BOBIKSON  ▼.  EIJJOTT. 

Chattel  mortgage  whicli  simply  allows  mortgagor  to  retain  posseesiaiL 
and  use  of  property  until  breach  of  condition  is,  when  duly  recorded,  prima 
fade  valid  in  Indiana. 

Approved  in  Hollenbeck  v.  Louden,  35  S.  D.  324,  152  N.  W.  U7,  hold- 
ing chattel  mortgage,  where  mortgagor  retained  possession  of  proi>erty 
and  filing  was  delayed,  valid,  mortgagee  having  priority  over  earlier  credi- 
tors, and  subsequent  innocent  creditors  before  filing  having  priority; 
Juvell  V.  Knight,  123  U.  S.  434,  31  L.  Ed.  193,  8  Sup.  Ct.  195,  question  of 
fraud  in  sale  to  bona  fide  creditor  one  of  fact ;  Waterman  v.  MacKenzie, 
138  U.  S.  260,  34  L.  Ed.  927,  11  Sup.  Ct.  337,  holding  mortgage  of  patent, 
by  recorded  assignment  valid;  Frankhouser  v.  Ellett,  22  Kan.  147,  31 
Am.  Rep.  177,  holding  stipulation  for  retention  of  possession  not  even 
prima  facie  fraudulent;  Reichert  v.  Simons,  6  Dak.  242,  42  N.  W.  658, 
fact  that  chattel  mortgagor  remained  in  possession  not  fraudulent. 

Chattel  mortgage  containing  proviiiona  wtaith  vitiate  whole  instroment 
is  not  rendered  even  prima  facie  good  against  creditors  by  recording  it. 

Approved  in  Means  ▼.  Dowd,  128  U.  S.  284,  287,  82  L.  Ed.  485,  436, 
9  Sup.  Ct.  68,  70,  assignment,  with  beneficial  interest  reserved  to  in- 
solvent debtor,  held  void;  Lutz  v.  Eanney,  23  Nev.  279,  49  Pac.  455, 
and  Peiser  v.  Peticolas,  50  Tex.  646,  32  Am.  Rep.  623,  mortgage  void 
where  mortgagor  retained  possession  with  unrestricted  power  of  dis- 
position. 

Whether  chattel  mortgage  is  on  its  face  void  as  against  creditors  is 
question  for  court.  Provision  of  statute  that  fraudulent  intent  shall  be 
deemed  question  of  fact  applies  to  cases  of  actual  frand. 

Approved  in  Sparks  v.  Mack,  31  Ark.  671,  conveyance  with  reser- 
vation to  insolvent  debtor  held  void  as  to  creditors;  Leopold  v.  Silver- 
man, 7  Mont.  276,  16  Pac.  682,  Greeley  v.  Winsor,  1  S.  D.  622,  48 
N.  W.  215,  and  Wineburprh  v.  Sehaer,  2  Wash.  Ter.  334,  335,  5  Pac. 
300,  301,  holding  mortgages  void  as  matter  of  law. 

Chattel  mortgage  in  Indiana,  by  which  mortgagor  is  permitted  to  retain 
possession  of  goods,  and  to  sell  same  for  express  purpose  of  applying  pro- 
ceeds on  mortgage  debt,  would  seem  to  be  valid. 
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Approved  in  Etheridge  v.  Sperry,  139  U.  S.  272,  274,  86  L.  Ed.  174, 
175,  11  Sup.  Ct.  667,  568,  and  Meyer  Boot  etc.  Co.  v.  Shenkberg  Co., 
11  S.  D.  620,  80  N.  W.  128,  both  holding  mortgage  valid  where  net 
proceeds  were  so  applied;  Overman  v.  Quick,  8  Biss.  136,  137,  Fed.  Cas. 
10,624,  Maish  v.  Bird,  22  Fed.  579,  Murray  v.  McNealy,  86  Ala.  236, 
11  Am.  St.  Rep.  34,  6  South.  566,  Bannon  v.  Bowler, '34  Minn.  418, 
26  N.  W.  238,  Red  River  Val.  Nat.  Bank  v.  North  Star  Boot  etc. 
Co.,  8  N.  D.  442,  79  N.  W.  885,  and  Langert  v.  Brown,  3  Wash.  Ter. 
107, 13  Pac.  704,  mortgage  sustained  where  proceeds  of  sales  were  so  ap- 
plied; Lepin  v.  Coon,  54  Neb.  666,  74  N.  W.  1080,  power  of  sale  did 
not  per  se  render  mortgage  invalid;  Wilson  v.  Sullivan,  58  N.  H.  264, 
mortgage  valid  where  proceeds  of  sales  were  so  applied,  though  power 
of  sale  did  not  so  provide;  Brackett  v.  Harvey,  91  N.  Y.  221,  where 
mortgagor  was  to  sell  and  account  for  proceeds  to  mortgagee. 

Distinguished  in  In  re  Hartman,  186  Fed.  198,  holding,  though  mort- 
gage was  valid  on  its  face,  agreement  that  mortgagor  might  sell  and 
use  proceeds  for  himself  made  it  void  as  against  creditors. 

Chattel  mortgage  of  stock  of  goods,  anthorizing  retention  of  possession 
and  sale  of  same  for  sole  benefit  of  mortgagor  (e.  g.,  to  replenlsli  stock  with 
new  goods  to  which  lien  shall  attach),  on  its  face  shows  that  its  legal 
ailect  is  to  hinder  and  delay  creditors;  the  law  imputes  to  it  a  fraudulent 
purpose,  regardless  of  parties'  motives,  and  equity  will  not  enforce  it  against 
creditors. 

Approved  in  Little  Go.  v.  Bumham,  6  Okl.  293,  49  Pac.  69,  following 
rule ;  United  States  Rubber  Co.  v.  American  Oak  Leather  Co.,  181  U.  S. 
461,  45  L.  Ed.  947,  21  Sup.  Ct.  677,  holding  preferences  by  confessed 
judgments  and  assignments  which  are  constructively  but  not  actually 
fraudulent  against  other  creditors  of  insolvent  corporation,  though  set 
a^ide  by  other  creditors,  do  not  preclude  those  who  have  taken  invalid 
preference  from  sharing  with  unsecured  creditors  pro  rata;  In  re  Riff, 
205  Fed.  410,  where  business  man  employed  minor  son  as  chief  clerk 
at  salary  of  one  hundred  dollars  per  month  and  son  paid  mother  six 
dollars  per  week  for  board  and  lodging  but  lived  with  father  as  member 
of  family,  there  was  no  such  "emancipation"  as  would  entitle  son  to 
enforce  claim  for  unpaid  wages  against  father's  bankrupt  estate ;  Pontiac 
Buggy  Co.  V.  Skinner,  158  Fed.  866,  holding  contract  for  sale  of  buggies, 
where  delivery  was  made  to  buyer,  title  to  remain  in  seller  until  pur- 
chase money  paid  was  not  conditional  sale  but  title  vested  in  buyer; 
Mitchell  v.  Mitchell,  147  Fed.  284,  where  chattel  mortgage  on  stock  of 
goods  was  not  recorded  for  several  months,  after  execution  and  until 
less  than  four  months  of  mortgagor's  bankruptcy,  who  held  possession 
and  sold  goods  in  due  course  and  replenished  stock,  it  is  void  as  to 
creditors;  In  re  Marine  Construction  etc.  Co.,  144  Fed.  651,  75  C.  C.  A. 
461,  mortgage  on  plant  and  stock  of  material,  permitting  borrower  to 
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use  mortgaged  stock  and  replace  it,  is  valid  as  to  property  on  band 
when  given y  but  does  not  give  lien  on  boat  built  from  materials  fur^^ 
nished  after  it  was  given;  In  re  Marine  Construction  etc.  Co.,  135  Fed. 
923,  927,  mortgage  on  plant  and  stock  of  material  for  money  borrowed 
for  use  in  ordinary  business,  permitting  borrower  to  use  mortgaged 
stock  and  replace  it,  is  void  as  to  stock  and  as  to  boat  built  therefrom; 
Dugan  v.  Beckett,  129  Fed.  58,  59,  63  C.  C.  A.  498,  chattel  mortgage 
on  stock  authorizing  mortgagor  to  continue  possession  and  sell  goods 
but  requiring  him  to  deposit  each  day,  to  mortgagee's  account,  receipts 
over  running  expenses  to  be  applied,  to  debt,  is  not  void  on  its  face; 
In  re  Williams,  120  Fed.  544,  upholding  chattel  mortgage  which  was 
not  fraudulently  kept  from  records;  In  re  Hull,  115  Fed.  858,  859, 
holding  chattel  mortgage  given  four  months  prior  to  bankruptcy  to 
secure  purchase  price  of  goods  then  bought,  and  including  such  goods 
and  also  other  goods  previously  owned  by  mortgagor,  is  void  as  prefer- 
ence as  to  goods  previously  owned  but  not  as  respects  new  goods; 
Schwabacher  Bros.  Co.  v.  Palmer,  4  Alaska,  81,  holding  chattel  mort- 
gage to  secure  debt  given  by  merchant  oxi  his  stock  of  goods  containing 
agreement  that  he  may  remain  in  possession  and  sell  same  in  ordinary 
course  of  trade  is  void  as  to  creditors ;  Brooks  v.  Bank  of  Beaver  City, 
82  Kan.  602,  109  Pac.  411,  unrecorded  chattel  mortgage  on  entire  stock 
of  goods  allowing  merchant  to  remain  in  possession  and  use  proceeds 
for  his  own  benefit  without  paying  on  indebtedness  is  void;  Noyes  v. 
Ross,  23  Mont.  442,  75  Am.  St.  Rep.  550,  59  Pac.  373,  upholding  chattel 
mortgage  of  stock  of  goods  whereby  mortgagors  were  to  sell  goods  at 
retail  and  retain  living  expenses  from  proceeds  and  to  account  to  mort- 
gagee for  proceeds;  Bergham  v.  Jones,  10  N.  D.  527,  88  N.  W.  287, 
holding  void  as  to  creditors  mortgage  of  stock  of  merchandise  under 
which  mortgagors  remained  in  possession  and  continued  in  business 
and  used  proceeds  to  replenish  stock;  Hoppe  Hardware  Co.  v.  Bain, 
21  Okl.  182,  183,  17  L.  R.  A.  (N.  S.)  810,  95  Pac.  767,  holding  transfer 
by  debtor  of  his  assets  to  corporation  organized  by  him  fraudulent  and 
void  as  to  creditors;  Ranney- Alton  Mer.  Co.  v.  Watson,  10  Okl.  681, 
65  Pac.  99,  holding  void  chattel  mortgage  on  stock  of  goods  permittinj:- 
possession  and  sale  in  due  course  by  mortgagor,  but  not  requiring  him 
to  apply  proceeds  to  mortgage  debt  or  to'  account;  Bank  of  Perry  v. 
Cooke,  3  Okl.  546,  551,  41  Pac.  633,  634,  following  rule  though  agree- 
ment to  retain  possession  was  oral;  Nelden-Judson  Drug  Co.  v.  Com- 
mercial Nat.  Bank,  27  Utah,  66,  74  Pac.  197,  mortgage  on  drugstore, 
mortgagor  to  retain  possession,  sell  goods  in  course  of  trade,  and  turn 
over  proceeds  less  expenses  to  mortgagee,  is  void  as  to  creditors,  where 
not  intended  that  mortgage  shall  ever  be  paid  and  mortgagor  retains 
proceeds  of  sale ;  Means  v.  Dowd,  128  U.  S.  284,  287,  82  L.  Sd.  485,  486, 
9  Sup.  Ct.  68,  70,  and  Sparks  v.  Mack,  31  Ark.  670,  671,  assignment, 
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with  bcnefieial  interest  reserved  to  insolvent  debtor,  held  void;  Crooks 
Y.  Stnart,  2  McCrary,  17,  18,  7  Fed.  803,  804,  setting  aside  mortgage, 
where  mortgagor  continued  business  on  his  own  account,  with  mort- 
gagee's assent;  Simon  v.  Openheimer,  20  Fed.  556,  Rumsey  v.  Town, 
20  Fed.  567,  and  Jewett  v.  Lundback,  5  S.  D.  124,  58  N.  W.  25,  mort- 
gage void  as  to  persons  dealing  with  mortgagor,  after  its  execution, 
and  before  recording;  In  re  Bloom,  3  Fed.  Cas.  726,  and  Lyon  v.  Council 
Bluffs  Sav.  Bank,  29  Fed,  573,  575,  576,  578,  Wilson  v.  Voight,  9  Colo. 
617,  619,  13  Pac.  728,  729,  Logan  v.  Logan,  22  Fla.  566,  567,  1  Am.  St. 
Rep.  215,  216,  Lewiston  Nat.  Bank  v.  Martin,  2  Idaho,  705,  706,  23 
Pac.  921,  922,  Mobley  v.  Letts,  61  Ind.  20,  Harman  v.  Hoskins,  56 
Miss.  148,  Leopold  v.  SQverman,  7  Mont.  275,  276,  277,  278,  16  Pac. 
582,  583,  Rocheleau  v.  Boyle,  11  Mont.  461  462,  463,  466,  28  Pac.  875, 
876,  877,  Lutz  v.  Kinney,  23  Nev.  279,  49  Pac.  445,  and  Greeley  v. 
Winsor,  1  S.  D.  622,  48  N.  W.  215,  all  following  rule  upon  similar 
state  of  facts;  In  re  Foster,  9  Fed.  Cas.  525,  such  mortgage  a  fraudu- 
lent conveyance  under  bankrupt  act;  Wells  ▼.  Langbein,  20  Fed.  184, 
185,  possession,  taken  under  such  mortgage,  void  against  subsequent 
attachment;  Benediot-Hall  Co.  v.  Renfro  Bros.,  75  Ala.  124,  125,  127, 
51  Am.  Rep.  429,  430,  432,  mortgage  void  against  creditors,  where  such 
power  was  necessarily  implied;  McDermott  v.  Ebom,  90  Ala.  260,  7 
South.  752,  and  Eckman  v.  Munnerlyn,  32  Fla.'374, 13  South.  924,  Stein 
v.  Munch,  24  Minn.  394,  Spiegelbei^:  v.  Hersoh,  3  N.  M.  283,  284  (205), 
4  Pac.  706,  Bank  of  Perry  v.  Cooke,  3  Okl.  547,  549,  551,  41  Pac. 
633,  634,  and  Orton  v.  Orton,  7  Or.  483,  33  Ant  Rep.  720,  oases  in 
which  mortgagor  in  possession  continued  sales  for  his  own  benefit  under 
verbal  agreement;  Dougherty  v.  Bogy,  3  Ind.  Ter.  218,  53  S.  W.  549, 
where  mortgage  operated  to  delay  creditors,  actual  purpose  was  im* 
material;  McCarthy  v.  Miller,  41  Mo.  App.  205,  though  valid  on  face, 
court  of  equity  declared  mortgage  fraudulent  upon  evidence;  Leopold 
V.  Silverman,  7  Mont.  275,  276,  277,  278,  16  Pac.  582,  583,  mortgage 
void,  though  mortgagor  was  to  account  for  sales;  Peiser  v.  Peticolas, 
50  Tex.  646,  647,  82  Am.  Rep.  623,  626,  and  Wineburgh  v.  Schaer,  2 
Wash.  Ter.  334,  335,  5  Pac.  300,  301,  mortgage  void  where  sales  were 
continued  on  behalf  of  mortgagor  by  tacit  consent;  McKibbon  v.  Brig- 
ham,  18  Utah,  83,  84,  55  Par.  67,  mortgage  invalid,  though  net  pro- 
ceeds were  to  be  applied  on  debt;  Byrd  v.  Forbes,  3  Wash.  Ter.  328, 
13  Pac.  717,  where  sales  were  to  be  "for  sole  use  and  benefit  of  mort- 
gagee''; Blakeslee  v.  Rossman,  43  Wis.  124,  where  one-half  proceeds 
were  left  to  mortgagor's  disposition;  First  Nat.  Bank  v.  Knowles,  67 
Wis.  387,  28  N.  W.  230,  trust  deed  of  personalty  fraudulent;  dissenting 
opinion  in  Frankhouser  v.  EUett,  22  Kan.  152,  majority  sustaining  mort- 
gage authorizing  sale  with  net  proceeds  to  apply  on  debt;  Blumaur- 
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Frank  Drug  Co.  y.  Braustetter,  4  Idaho,  563,  95  Ant  St.  Rep.  154^  43 
Pac.  577,  arguendo. 

Distinguished  in  In  re  Hamden,  200  Fed.  178,  179,  holding  chattel 
mortgage  on  retail  stock  of  goods,  where  mortgagor  retains  possession 
and  power  to  sell  in  usual  course  of  trade  without  accounting  to  mort- 
gagee for  proceeds,  is  valid;  In  re  Bumham,  140  Fed.  929,  under  New 
York  law,  chattel  mortgage  on  merchandise  permitting  mortgagor  to- 
sell  in  due  course,  proceeds  to  be  used  only  to  pay  running  expenses, 
replenishing  stock  and  paying  debt,  is  valid  as  to  after-acquired  goods ; 
Marche  v.  Johnson,  37  App.  D.  C.  41,  43,  where  insolvent  traders  g^ive 
and  record  chattel  deed  of  trust  on  fixtures,  license,  lease  and  stock 
reserving  possession,  and  do  not  apply  proceeds  of  sale  of  stock  to 
debt,  deed  is  not  fraudulent  as  matter  of  law,  but  question  is  for  jury; 
Cauthom  v.  Burley  State  Bank,  26  Idaho,  547,  14  Pac.  1113,  holding 
in  action  by  trustee  in  bankruptcy  to  set  aside  preference  that  chattel 
mortgage"  on  stock  of  goods,  providing  mortgagors  may  retain  posses- 
sion and  sell  goods  in  usual  course  and  pay  certain  per  cent  each  week 
on  debt,  is  not  void  per  se,  and  refusing  to  set  aside  such  transfer;  People's 
Sav.  Bank  v.  Bates,  120  U.  S.  561,  30  L.  Ed.  756,  7  Sup.  Ct.  681,  hold- 
ing terms  of  mortgage  contemplated  no  such  resi^lt ;  Etheridge  v.  Sperry, 
139  U.  S.  272,  273,  275,  36  L.  Ed.  174.  175,  11  Sup.  Ct.  567,  568,  mort- 
gage valid  where  net  proceeds  of  sales  were  paid  to  mortgagee ;  Huntley 
V.  Kingman,  152  U.  S.  533,  535,  38  L.  Ed.  543,  14  Sup.  Ct.  691,  assign- 
ment for  benefit  of  certain  of  creditors,  reserving  surplus,  valid ;  Argall 
V.  Seymour,  4  McCrary,  56,  57,  58,  48  Fed.  548,  549,  550,  mortgage  not 
void  because  mortgagee  did  not  at  once  take  possession ;  Miller  v.  Jones, 
17  Fed.  Cas.  323,  324,  where  mortgage  contemplated  no  such  result, 
retention  and  sale  of  goods  did  not  make  it  fraudulent ;  Morse  v.  Riblet, 
22  Fed.  502,  and  Hills  v.  Stockwell,  23  Fed.  436,  under  ruling  of  State 
court  fraud  in  such  case  held  question  of  fact;  Maish  v.  Bird,  22  Fed. 
577,  578,  579,  580,  mortgage  sustained  where  proceeds  of  sales  were 
to  be  applied  on  the  debt;  First  Nat.  Bank  v.  Lindenstruth,  79  Md. 
139,  47  Am.  St.  Rep.  868,  28  Atl.  808,  mere  retention  of  possession  did 
not  render  mortgage  fraudulent;  Ephraim  v.  Kelleher,  4  Wash.  250, 
251,  252,  253,  256,  18  L.  R.  A.  618,  620,  621,  622,  624,  625,  29  Pac.  987, 
988,  989,  sustaining  mortgage  where  part  of  proceeds  were  to  be  ap- 
plied on  debt  and  part  to  replenishing  stock. 

Criticised  in  Lister  v.  Simpson,  38  N.  J.  Eq.  441,  mortgage,  with 
power  to  sell  in  usual  course,  not  per  se  void. 

Chattel  mortgage  allowing  the  mortgagor  to  retain  possession  and 
to  sell  the  property.    Note,  15  Am.  St.  Rep.  914,  915. 

Retention  of  possession  by  rliattel  mortgagor  with  power  of  dis- 
posal.   Note,  81  Am.  Rep.  180. 
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Effect  of  giving  mortgagor  possession  with  power  of  sale  on  validity 
of  mortgage.    Note,  18  L.  B.  A.  607,  610,  611,  612. 

Effect  of  chattel  mortgagee  taking  possession  before  any  specific 
right  of  creditors  has  attached,  to  core  original  defect.  Note,  25 
L.  B.  A.  (N.  S.)  112. 

Necessity  of  change  of  possession  on  sale  of  chattels.  Note,  5 
E.  B.  C.  40,  41. 

Mortgage,  void  as  to  other  creditors,  held  void  as  to  assignee  of  bank- 
rupt mortgagor. 

Approved  in  In  re  Herman,  207  Fed.  598,  holding  giving  of  mortgage 
by  bankrupt  to  mother  for  overdue  loan  when  he  was  insolvent  and 
three  days  before  filing  petition  in  bankruptcy  made  it  voidable  at 
instance  of  trustee;  In  re  Gumey,  7  Biss.  416,  Fed.  Gas.  5873,  where 
assignee  avoided  unrecorded  bill  of  sale;  Lane  v.  Innes,  43  Minn.  142, 
45  N.  W.  6,  where  assignee  maintained  action  to  set  aside  fraudulent 
conveyance. 

If  holder  of  chattel  mortgage,  on  its  face  void  as  to  creditors,  seixes 
the  goods  within  forbidden  time,  transaction  is  in  violation  of  preference 
clause  of  bankmpt  act. 

Approved  in  Schaupp  v.  Miller,  206  Fed.  576,  holding  where  pos- 
session is  retained  with  power  to  sell  without  accounting  to  mortgagee, 
thereby  rendering  mortgage  void  ab  initio,  it  is  not  validated  by  mort- 
gagee taking  possession  before  bankruptcy  of  mortgagor;  First  Nat. 
Bank  v.  Stewart,  13  N.  M.  556,  86  Pac.  623,  holding  provision  in  mort- 
gage that  mortgagor,  until  condition  broken  remain  in  ])ossession  of 
stock  in  trade  and  make  sales  does  not  render  it  void  as  against  credi- 
tors; Stein  V.  Munch,  24  Minn.  394,  and  Blakeslee  v.  Rossman,  43  Wis. 
127,  taking  possession  under  fraudulent  mortgage  did  not  remove  taint. 

22  Wall.  527-576,  22  Ii.  Ed.  806,  TUOKEB  v.  FEBGUSON. 

When  pnhlic  lands  are  granted  to  State  in  aid  of  construction  of  rail- 
roads, subject  to  revert  upon  company's  failure  to  perform  certain  condi- 
tions, and  such  lands  have  been  transferred  to  the  company  by  the  State, 
default  may  be  asserted  by  United  States  only. 

Approved  in  Grinnell  v.  Railroad  Co.,  103  U.  S.  744,  26  L.  Ed.  458 
(affirming  51  Iowa,  485,  1  N.  W.  720),  homestead  settler  could  not 
object  that  grant  had  been  forfeited  by  change  in  line  of  railroad. 

State  cannot  tax  public  lands  while  title  is  in  tTnited  States,  nor  while 
holding  them  as  trustee  for  United  States. 

Approved  in  Choate  v.  Trapp,  224  U.  S.  674,  56  L.  Ed.  945,  32  Sup.  Ct. 
565^  holding  Oklahoma  having  by  its  Constitution  recognized  tax  ezemp- 
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tion  in  patents  of  allottee  Indians  cannot  abrogate  it  by  statute;  Copp 
V.  State,  69  W.  Va.  446,  35  L.  E.  A.  (N.  S.)  669,  71  S.  £.  583,  land 
once  used  for  governmental  purposes  and  sold  to  private  persons  can- 
not be  taxed  by  State  so  long  as  government  retains  lien  for  purchase 
price;  Van  Brocklin  v.  Tennessee,  117  U.  S.  168,  169,  29  L.  Ed.  851, 
6  Sup.  Ct.  679,  686>  land  sold  to  United  States  for  tax  imposed  by 
Congress  exempt;  Hussman  v.  Durham,  165  U.  S.  147,  41  L.  Ed.  665, 
17  Sup.  Ct.  254,  tax  sale  of  land,  while  title'  was  in  United  States, 
invalid;  Sioux  City  etc.  R.  Co.  v.  County  of  Osceola,  43  Iowa,  321, 
assessments  levied  while  State  held  lands  in  trust  were  void;  Jackson 
V.  La  Moure  County,  1  N.  D.  238,  46  N.  W.  449,  indemnity  selections 
not  taxable  before  approval  by  Secretary  of  Interior;  Tyler  v.  Cass 
County,  1  N.  D.  382,  48  N.  W.  233,  railroad  lands  not  taxable  while 
costs  of  survey  remained  unpaid. 

Distinguished  in  Wisconsin  Cent.  R.  R.  Co.  v.  Taylor  County,  52  Wis. 
52,  8  N.  W.  834,  lands  granted  to  State,  to  aid  construction  of  railroad 
taxable  when  patented. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132 
Am.  St.  Rop*  331. 

Exemption  of  public  property  from  taxation.  Note,  22  E.  R.  0. 
446. 

Wlieare  Oonx^ess  has  granted  lands  to  State  to  aid  in  constmction  of 
railroads,  and  State  in  ezecntion  of  trust  has  transferred  her  entire  title 
to  company,  whose  title  has  been  completed,  such  lands  may  be  taxed  by 
State. 

Approved  in  Price  v.  Dennis,  159  Ala.  630,  49  South.  250,  equitable 
title  to  land  located  under  military  bounty  warrant  was  incomplete  for 
insufficiency  of  assignment  of  warrant,  and  defendant's  claim  of  ad- 
verse possession  under  State  statute  is  unavailing;  West  Wisconsin 
Ry.  Co.  V.  Supervisors  of  Trempealeau  County,  93  U.  S.  595,  597,  23 
L.  Ed.  814,  815,  following  rule;  St.  Louis  etc.  Ry.  Co.  v.  Loftin,  30 
Ark.  714,  exemption  of  capital  stock  did  not  exempt  such  lands  from 
taxation;  Sioux  City  etc.  R.  R.  Co.  v.  County  of  Osceola,  43  Iowa,  321, 
lands  similarly  held  taxable  from  time  company's  right  was  complete; 
State  V.  Flint  etc.  R.  R.  Co.,  89  Mich.  491,  51  N.  W.  105,  where  State 
was  estopped  to  deny  company's  right  to  lands  involved  in  principal 
case;  Mobile  etc.  R.  R.  Co.  v.  Moseley,  52  Miss.  134,  135,  charter 
exemption  did  not  cover  lands  such  as  mentioned  in  rule;  Wisconsin 
etc.  R.  R.  Co.  V.  Taylor  County,  52  Wis.  54,  55,  8  N.  W.  834,  835,  such 
lands  taxable  a  soon  as  patented;  Wisconsin  etc.  R.  R.  Co.  v.  Price 
County,  64  Wis.  591,  594,  595,  26  N.  W.  97,  99,  100,  such  lands  taxable 
while  patent  was  withheld  because  of  erroneous  construction  of  law. 
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Biipo8itl<m  of  tazM  can  in  no  Jwrt  fonse  bo  laid  to  be  »  diminution  of 
▼alne  of  lands. 

Approved  in  Mobile  etc.  R.  R.  Co.  ▼.  Moseley,  52  Miss.  135,  charter 
exemption  did  not  cover  real  estate  not  necessary  and  nsed  in  actual 
business  of  road. 

LiabUity  to  taxation  is  an  incident  to  all  real  estate;  exemption  is  the 
exception. 

Approved  in  Mobile  etc.  R.  R.  Co.  v.  Moseley,  52  Miss.  135,  exemp- 
tion did  not  cover  land  not  necessary  and  used  in  actual  business  of 
company;  Courtney  v.  Missoula  County,  21  Mont.  592,  55  Pao.  359, 
State  lands  sold  but  not  fully  paid  for  held  taxable;  Tyler  v.  Cass 
County,  1  N.  D.  383,  48  N.  W.  234,  assessor  not  liable  for  tax  sale  of 
railroad  lands  not  taxable. 

Statute  imposing  specific  tax  on  "cost  of  railroad  and  its  equipments 
and  appurtenances***  in  lien  of  all  otlier  taxes,  has  no  relation  to  lands, 
owned  by  tbe  company,  not  nsed  nor  necessary  in  operating  tlie  road,  though 
sach  lands  have  been  mortgaged  to  secure  construction  bonds. 

Approved  in  Theological  Seminary  v.  Illinois,  188  U.  S.  672,  47  L.  Ed. 
648,  23  Sup.  Ct.  387,  holding  corporate  charter  exempting  from  taxa- 
tion all  property  of  whatever  kind  and  description  belonging  to  or 
appertaining  to  corporation  does  not  include  property  held  as  invest- 
ment but  not  for  corporate  purposes;  New  Orleans  etc.  Ry.  Co.  t. 
Parker,  143  U.  S.  66,  86  L.  Ed.  70,  12  Sup.  Ct.  368,  holding  *  *  appurte- 
nances," in  mortgage,  did  not  cover  subsequent  grant  of  lands  by  Con- 
gress; Pearsall  v.  Great  •  Northern  Ry.  Co.,  161  U.  S.  665,  40  L.  Ed. 
844,  16  Sup.  Ct.  710,  where  charter  authorized  consolidation  generally, 
and  subsequent  act  limited  it  to  nonparallel  lines;  Ford  v.  Delta  &  Pine 
Land  Co.,  164  U.  S.  667,  41  L.  Ed.  592,  17  Sup.  Ct.  232,  exemption 
of  capital  stock,  property  and  effects  did  not  cover  such  lands;  Brodie 
V.  Fitzgerald,  57  Ark.  449,  22  S.  W.  30,  exemption  of  property  used 
for  charity  did  not  cover  property  rented  for  its  benefit;  Mobile  & 
Ohio  R.  Co.  V.  Moseley,  52  Miss.  134,  135,  charter  exemption  held 
not  to  cover  lands  granted  by  Congress  to  aid  construction. 

Property  included  in  general  exemption  of  railroad  from  taxation. 
Note,  4  Ann.  Cas.  1204. 

Statute  exempting  certain  property  of  railroad  company  from  taxation 
for  period  of  years,  the  company  not  being  required  to  do,  and  doing  noth- 
ing in  return,  is  mere  nude  pact,  which  may  be  kept,  changed  or  recalled 
at  pleasure. 

Approved  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  557,  60  L.  Ed. 
865,  26  Sup.  Ct.  566,  Mich.  Laws  1855,  p.  305,  §  9,  providing  that  rail- 
road should  pay  annual  percentage  in  capital  stock  in  lieu  of  all  othei 
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taxes,  created  contract  between  State  and  company;  Stanislaus  County 
V.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  209,  48  L.  Ed.  411,  24  Sup.  Ct. 
244,  holding  California  water  act  of  1862,  providing  that  supervisors 
should  regulate  water  rates,  but  could  not  reduce  them  below  certain 
point,  not  contract  with  water  companies  which  is  impaired  by  subse- 
quent act;  Wisconsin  &  M.  Ry.  Co.  v.  Powers,  191  U.  S.  385,  48  L.  Ed. 
231,  24  Sup.  Ct.  107,  holding  tax  exemption  for  ten  years  in  general 
tax  law  of  Michigan  of  railroads  thereafter  built  and  operated  north 
of  certain  line,  unless  gross  earnings  exceed  certain  sum,  may  be  re- 
pealed; Wells  V.  Mayor  etc.  of  City  of  Savannah,  181  U.  S.  540,  45 
L.  Ed.  991,  21  Sup.  Ct.  700,  holding  Savannah  ordinance  of  1790,  pro- 
viding sale  of  lots  by  city  on  ground-rent  plan,  but  making  no  reference 
to  taxes,  does  not  create  tax  exemption,  though  for  many  years  annual 
tax  exemption  ordinances  had  been  passed;  Steams  v.  Minnesota,  170 
U.  S.  250,  252,  45  L.  Ed.  176,  177,  21  Sup.  Ct.  83,  upholding  contracts 
between  Minnesota  and  railroad  companies  made  by  acts  of  1865  and 
1870,  whereby  State  granted  tax  exemption  until  sale  of  lands  in  con- 
sideration of  percentage  of  gross  earnings;  Miller  v.  Hageman,  114 
Iowa,  198,  86  N.  W.  282,  holding  legislature  could  repeal  act  exempting 
from  road  tax  realty  in  cities  of  certain  class  which  were  specially 
assessed  for  street  improvements;  Baltimore  etc.  Ry.  Co.  v.  Wicomico 
Co.,  103  Md.  289,  290,  63  Atl.  682,  683,  Gen.  Assem.  Law  1896,  p.  151, 
relating  to  assessment  of  railroad  property,  recalled  immunity  from  taxa- 
tion required  by  purchasers  at  foreclosure  of  railroad  having  immunity ; 
Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y.  116,  118,  70  L.  R.  A.  773,  74 
N.  E.  958,  959,  immunity  front  contribution  to  expense  of  new  pavements 
conferred  on  street  railway  by  Laws  1869,  p.  54,  was  revocable  and  did  not 
pass  to  lessee  of  railway ;  Gleason  v.  Wood,  28  OkL  512,  513, 114  Pac.  707, 
708,  allottee  of  Indian  lands  has  no  contract  right  of  exemption  from  taxa- 
tion under  Atoka  agreement,  which  is  infringed  by  act  of  Congress  of 
1908,  to  remove  restriction  and  to  subject  lands  to  taxation;  Milwaukee 
Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis.  618,  Ann.  Gas. 
1915A,  911,  L.  B.  A.  1915F,  744,  142  N.  W.  499,  holding  section 
1862  of  Statute  of  1911  of  Wisconsin  did  not  empower  city  of 
Milwaukee  to  make  contract  with  street  railroad  fixing  rates  of  faro 
which  could  not  be  chancjed  by  legislature;  West  Wisconsin  Ry.  Co. 
V.  Supervisors  of  Trempealeau  County,  93  U.  S.  595,  597,  23  L.  Ed. 
814,  815,  and  Manistee  etc.  Co.  v.  Comftiissioners,  118  Mich.  351,  76 
N.  W.  634,  following  rule;  St.  Louis  etc.  Ry.  Co.  v.  Loftin,  98  U.  S.  565, 
26  L.  Ed.  224,  similar  statutes  held  repealable;  Grand  Lodge  v.  New 
Orleans,  166  U.  S.  149,  41  L.  Ed.  953, 17  Sup.  Ct.  525,  statute  exempting 
Masonic  hall  repealable,  though  expenses  were  incurred  on  faith  of  it; 
State  V.  Maine  Central  R.  R.  Co.,  66  Me.  501,  corporation  formed 
by  consolidation  did  not  take  benefit  of  exemption  favor  of  one  consoli- 
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dating  company;  Appeal  Tax  Court  ▼.  Grand  Lodge,  50  Md.  429,  statute 
exempting  Masonic  temple  held  subject  to  modification;  Holly  Sprini^s 
Sav.  &  Ins.  Co.  v.  Marshall  County,  52  Miss.  291,  24  Am.  Rep.  674, 
holding  State  might  change  rate  of  tax  fixed  previously  to  company's 
incorporation;  State  v.  Mayor  of  Newark,  60  N.  J.  L.  69,  11  Atl.  148, 
and  State  Board  of  Assessors  v.  Paterson  etc.  R.  Co.,  50  N.  J.  L.  451, 
14  Atl.  613,  both  holding  an  exemption  in  charter  did  not  amount  to 
contract;  Wilmington  etc.  R.  R.  Co.  ▼.  Alsbrook,  110  N.  C.  162,  14 
S.  E.  658,  exemption  of  "main  line"  did  not  extend  to  branch  roads 
acquired ;  Pennsylvania  R.  Co.  v.  Bowers,  124  Pa.  St.  192,  2  L.  R.  A.  623, 
16  Atl.  838,  statute  limiting  company's  liability  for  torts  held  repealable. 
Distinguished  in  Asylum  v.  New  Orleans,  105  U.  S.  368,  26  L.  Ed.  1180, 
exemption  contained  in  charter  held  binding;  County  Commrs.  of  Santa 
Pe  V.  New  Mexico  etc.  Ry.  Co.,  3  N.  M.  137  (99),  2  Pac.  381,  exemp- 
tion held  not  repealable  where  railroad  was  built  in  reliance  upon  the 
statute;  Worth  v.  Wilmington  etc.  R.  Co.,  89  N.  C.  299,  45  Am.  Rep. 
686,  tax  on  gross  receipts  held  to  violate  contract  of  exemption  in 
charter. 

Taxing  power  may  be  restrained  by  contract  In  special  cases  for  the 
public  good,  where  sadi  contracts  are  not  forbidden. 

Approved,  but  contract  held  not  to  exist,  in  State  Board  of  Assessors 
V.  Paterson  etc.  R.  Co.,  50  N.  J.  L.  450,  14  Atl.  612. 

Power  of  State  legislature  to  exempt  from  taxation*    Note,  19 
L.  R.  A.  77. 

Taxing  power  Is  vital  to  functions  of  government,  and  every  reasonable 
douht  should  be  resolved  against  existence  of  contract  In  restraint  of  It. 

Approved  in  Kidd  v.  Roberts,  43  Okl.  607,  143  Pac.  863,  holding 
grant  of  nontaxable  lands  to  allottees  of  Cherokees  cover  only  home- 
stead tract  of  forty  acres ;  Allen  v.  Trimmer,  46  Okl.  98,  144  Pac.  800, 
holdincf  lands  allotted  to  freedmen  of  Chickasaw  nation  subject  to  taxa- 
tion; West  Wisconsin  Ry.  Co.  v.  Supervisors  of  Trempealeau  County, 
93  U.  S.  597,  23  L.  Ed.  815,  gratuitous  exemption  might  be  revoked 
before  expiration  of  its  period;  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  666,  24  L.  Ed.  1038,  silence  of  charter  as  to  liability 
for  nuisance  did  not  exempt;  Bank  of  Commerce  v.  Tennessee,  161 
U.  S.  146,  40  L.  Ed.  649,  16  Sup.  Ct.  460,  where  exemption  of  capital 
stock  did  not  exempt  surplus;  Wells  v.  Mayor,  107  Ga.  3,  32  S.  E. 
670,  refusing  to  imply  exemption  from  failure  to  exercise  ri^ht  to  tax; 
Appeal  Tax  Court  v.  Baltimore  Academy,  50  Md.  447,  where,  pursuant 
to  reservation  of  right  to  amend,  immunity  from  taxation  was  removed ; 
Esser  v.  Spaulding,  17  Nev.  301,  30  Pac.  897,  certificates  of  indebted- 
ness not  contracts  to  pay  out  of  first  money  in  fund;  Dow  v.  Northern 
R.  R.  Co.,  67  N.  H.  48,  36  Atl.  534,  reviewing  authorities  on  surrender 
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of  legislature's  right  of  repeal;  State  Board  of  Assessors  v.  Patenwa 
etc.  R.  Co.,  50  N.  J.  L.  449,  14  Atl.  612,  holding  exemption  in  charter 
subject  to  right  of  repeal  reserved;  Lee  v.  Strtrgis,  46  Ohio  St.  159, 
holding  shares  of  stock  in  foreign  corporation  taxable;  Pennsylvania 
R.  Co.  V.  MiUer,  132  U.  S.  84,  33  L.  Ed.  272,  10  Sup.  Ct.  37,  reprinted 
in  129  Pa.  St.  200,  silence  of  charter  did  not  exempt  company  from 
injury  incident  to  enlargement  of  its  works;  State  v.  Anderson,  90 
Wis.  562,  63  N.  W.  748,  refusing  to  imply  exemption  from  legislature's 
silence  as  to  details  of  assessment;  Yates  v.  Milwaukee,  92  Wis.  358, 
66  N.  W.  250,  exemption  from  "taxation"  did  not  exempt  from  special 
taxes  under  local  statute. 

The  following  cases  approve  the  rule,  but  hold  that  there  was  a 
valid  contract  to  exempt:  Farrington  v.  Tennessee,  95  U.  S.  686,  24 
L.  Ed.  560,  charter  provision  for  tax  on  each  share  of  stock  held  ex- 
clusive; People  V.  Hall,  8  Colo.  495,  9  Pae.  39,  holding  county  warrants 
receivable  for  taxes;  State  v.  Whitworth,  8  Lea,  607,  land  held  exempt 
in  hands  of  purehaser;  dissenting  opinion  in  People  v.  Soldiers'  Home, 
95  111.  564,  majority  holding  property  permanently  exempt  under  char- 
ter. 

Wliere  contract  in  restraint  of  tazlng  power  exltfes,  it  is  to  be  rigidly 
BcmtiniBed,  and  never  permitted  to  extend,  eitber  In  scope  or  duration, 
beyond  what  terms  of  concession  clearly  require. 

Approved  in  Baltimore ,  etc.  R.  Co.  v.  District  of  Columbia,  3  McAr. 
(D.  C.)  135,  136,  strictly  construing  act  under  which  railroad  claims 
exemption  from  taxation  and  holding  in  case  of  doubt  claim  will  not 
be  sustained;  Morris  Canal  etc.  Co.  v.  State  Board  of  Assessors,  76 
N.  J.  L.  630,  71  Atl.  329,  holding  exemption  from  taxation  of  property 
does  not  pass  to  lessee  of  such  property;  Schock  v.  Sweet,  45  Okl.  59, 
145  Pac.  390,  holding  after  land  passed  from  allottee,  it  was  not  ex- 
empt from  taxation;  Tabb  v.  City  of  Richmond,  116  Va.  231,  81  S.  E. 
35,  holding  while  section  of  law  exempted  fraternal  association  from 
certain  taxes,  it  did  not  prevent  city  from  imposing  license  tax  on 
agents  employed  by  such  association;  Lake  Drummond  Canal  Co.  v. 
Commonwealth,  103  Va.  345,  49  S.  E.  508,  under  Code  1887,  §§1233, 
1234,  sale  on  foreclosure  of  deed  of  trust  of  all  property  and  franchises 
of  corporation  did  not  pass  immunity  from, taxation  granted  to  corpo- 
ration; Newton  v.  Commissioners  of  Mahoning  County,  100  U.  S.  561, 
25  L.  Ed.  712,  statutes  establishing  county  seat  at  certain  place  held  no 
contract ;  Vicksburg  etc.  R.  Co.  v.  Dennis,  116  U.  S.  668,  29  L.  Ed.  771, 
6  Sup.  Ct.  627  (affirming  34  La.  Ann.  956),  exemption  of  property  for 
certain  time  from  completion  of  road  did  not  exempt  it  during  construc- 
tion; St.  Louis  etc.  Ry.  Co.  v.  Loftin,  30  Ark.  711,  exemption  of  capital 
stock  did  not  exempt  lands  granted  in  aid  of  construction;  Mem- 
phis ete.  R.  Co.  v.  Berry,  41  Ark.  446,  exemption  did  not  pass  to  pur^ 
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chaser  at  foreclosure  sale;  County  Commrs.  ▼.  Colorado  Seminary,  12 
Colo.  600,  21  Pac.  491,  exemption  of  property  used  exclusively  for  semi- 
nary purposes  covered  only  buildings,  campus;  Northwestern  University 
V.  People,  80  HI.  336,  22  Am.  Rep.  189,  legislature  had  no  power  to 
exempt  property  of  university  held  for  profit  merely;  State  v.  Maine 
Central  R.  R.  Co.,  66  Me.  497,  exemption  did  not  p^iss  to  new  corpora- 
tion, formed  by  consolidation  with  company,  not  exempt ;  Boody  v.  Wat- 
son, 63  N.  H.  321,  authority  to  exempt  for  ten  years  did  not  permit 
exemption  for  second  period;  dissenting  opinion  in  People  v.  Soldiers' 
Home,  96  HI.  664^  majority  holding  property  permanently  exempt  under 
charter;  dissenting  opinion  in  State  v.  Board  of  Assessors,  36  La.  Ann. 
661,  majority  holding  State  and  municipal  bonds  not  taxable. 

Ckmtniet  In  restraint  of  taadng  poww  Is  In  derogation  of  i^blic  rights 
naxrowB  a  trost  created  for  benefit  of  all,  and  is  to  be  strletljr  construed. 

Approved  in  Vicksburg  etc.  R.  Co.  v.  Dennis,  116  U.  S.  668,  29  L.  Ed. 
771,  6  Sup.  Ct.  627,  exemption  of  property  from  taxation  for  ten  years 
"after  completion"  did  not  exempt  before;  Pennsylvania  R.  Co.  v. 
Miller,  132  U.  S.  84,  88  L.  £d.  272,  10  Sup.  Ct.  37,  reprinted  in  129 
Pa.  St.  200,  holding  company  not  exempted  from  liability  for  takini? 
or  injuring  property;  Brodie  v.  Fitzgerald,  67  Ark.  448,  22  8.  W.  30, 
exemption  of  property  used  for  charity  did  not  cover  property  rente<l 
for  its  benefit;  White  v.  Farmers'  etc.  Canal  Co.,  22  Colo.  201,  31 
L.  R.  A.  831,  43  Pac.  1031,  a  contract  contrary  to  subsequent  police 
regulation  held  void. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  89,  66. 

After-acquired  title  as  passing  by  conveyance  with  warranty  by 
way  of  estoppel.    Note,  49  Am.  Dec.  231. 

4 

22  Wall.  576-69A,  22  L.  Ed.  730,  BOSS  v.  JONSa 

OlvU  War  prohibited  commercial  intercourse,  snspendinir  right  of  rebel 
citizens  to  sue  in  Federal  courts  on  contracts  made  during,  peace;  hence 
statute  of  limitations  did  not  mn  against  action  on  nbte  between  Arkansas 
citizens  between  June  1,  1861,  and  April  2,  1866. 

Approved  in  Williamson  v,  McCrary,  33  Ark,  472,  holding  statute 
of  nonclaim  suspended  during  war;  Hammond  v.  Johnston,  93  Mo.  221, 
6  S.  W.  91,  computing  period  of  suspension  in  ejectment  by  citizen  of 
Tennessee  from  April  19,  1861,  to  April  2,  1866;  Rogers  v.  Wentworth, 
58  N.  H.  318,  holding  statute  of  limitations  suspended  by  bankruptcy 
proceedings;  Haymond  v.  Camden,  22  W.  Va.  189,  200,  201,  holding 
decree  enforcing  vendor's  lien  by  attachment  and  publication  during 
war  against  rebel  in  favor  of  Northerner  void;  Scovill  v.  Shaw,  4  Cliff. 
567,  Fed.  Cas.  12,552,  holding  claim  against  assignee  in  bankruptcy 
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barred  by  limitation;  dissenting  opinion  in  Milton  v.  Pace,  85  8.  G. 
379,  67  S.  E.  460,  majority  holding  when  right  of  action  for  possession 
of  land  held  adversely  accrues  while  holder  of  legal  title  is  resident 
of  county,  running  of  limitations  is  not  arrested  by  any  intervening 
disabilities  of  the  parties. 

Distinguished  in  Ahnert  v.  Zann,  40  Wis.  629,  holding  capture  of 
New  Orleans  by  Federal  troops  removed  disability  to  sue. 

War  as  suspending  statute  of  limitations.    Note,  10  Am.  Dec.  633. 
Absence  as  stopping  statute  of  limitations.    Note,  13  Am.  Dec.  870. 

Indozser  whose  liability  is  fixed  is  not  a  surety,  and  he  cannot  require 
holder  to  pursue  maker.  His  conttact  is  Independent,  he  is  not  primarily 
liable,  and  he  cannot  be  Joined  with  maker. 

Approved  in  Franklin  v.  Browning,  117  Fed.  228,  54  C.  C.  A.  258, 
holding  where  note  promised  to  pay  for  wintering  certain  cattle  and 
provided  that  cattle  wintered  by  payee  to  stand  good  for  payment  of 
note  and  to  be«paid  from  first  shipment  of  cattle,  no  lien  was  created, 
as  cattle  were  not  sufficiently  described  as  to  be  capable  of  identifica- 
tion; Hill  V.  Combs,  92  Mo.  App.  253,  hplding  where  two  parties, 
without  agreement  between  them,  at  different  times  wrote  names  on 
back  of  note  and  holder  thereafter  sold  it,  transferee  could  maintain 
joint  action  against  said  parties  as  guarantors;  First  Nat.  Bank  v. 
Wood,  71  N.  Y.  411,  27  Am.  Rep.  68,  holding  accommodation  indorser 
liable  where  holder  held  security  which  he  refused  to  enforce;  Van 
Winkle  Gin  etc.  Co.  v.  Citizens'  Bank,  89  Tex.  152,  33  S.  W.  864,  holding 
bank  not  bound  to  pursue  accepter  in  order  to  hold  indorser's  funds; 
Willis  V.  Willis,  42  W.  Va.  524,  26  S.  E.  515,  holding  indorser  not  liable 
for  contribution  to  prior  indorser  pa3ang  note;  Maddox  v.  Duncan, 
143  Mo.  619,  621,  65  Am.  St.  Rep.  680,  682,  41  L.  R.  A.  583,  584,  45  S.  W. 
689,  690,  holding  statute  of  limitations  not  suspended  as  to  indorser  by 
part  payments  by  maker;  German  Bank  v.  De  Shon,  41  Ark.  339,  allow- 
ing indorser  to  set  up  usury;  Williams  v.  Rivercourt,  31  Ark.  295, 
arguendo. 

DistinguisHfed  in  McCrady  v.  Jones,  44  S.  C.  411,  22  S.  E.  416,  holding 
statute  of  limitations  did  not  run  against  indorser 's  right  to  sue  prior 
indorser  until  pajrment  by  former. 

Collateral  securities.    Note,  32  Am.  St.  Rep.  728. 

Legal  meaning  of  ''security"  or  "securities."    Note,  Ann.  Oas. 
1914D,  628. 

Release  of  indorser  of  note  by  failure  to  enforce  liability  of  maker. 
Note,  18  L.  R.  A.  (N.  S.)  536. 

Arkansas  statute  discharging  sureties  on  note  on  holder's  failure  to 
sue  maker  within  thirty  days  after  written  request  by  surety  does  not  in- 
clude indorseiB. 
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Approved  in  Rice  v.  Dorrian,  57  Ark.  544,  22  S.  W.  214,  holding  in- 
doTser  not  within  act  authorizing  surety  to  obtain  indemnity  from  prin- 
cipal before  liability  due. 

Distinguished  in  McCrady  v.  Jones,  44  S.  C.  411,  22  S.  E.  416,  hold- 
ing statute  of  limitations  did  not  run  against  indorser  until  after  pay- 
ment by  him;  Shields  v.  Reynolds,  9  W.  Va.  488,- holding  under  local 
statute  indorser  exonerated  by  holder's  granting  stay  after  notice  to 
proceed. 

Demand  for  payment  of  note,  how  made.    Note,  33  Am.  Dec.  614. 

Extinction  of  judgments  against  principals  by  sureties'  payment. 
Note,  68  L.  B.  A.  528,  559. 

Statutes  in  derogation  of  common  law  should  be  strictly  construed, 
especially  where  changing  rule  of  commercial  law. 

Approved  in  Casey  v.  St.  Louis  Transit  Co.,  116  Mo.  App.  252,  91 
S.  W.  425,  Tilider  Rev.  Stats.  1899,  §  2864,  providing  for  forfeiture  of 
five  thousand  dollars,  for  wrongful  death  through  negligence  of  corpo- 
ration, petition  seeking  recovery  of  less  sum  is  bad. 

Circulation  of  negotiable  notes  should  not  be  embarrassed  by  judicial 
decisions  or  subjected  by  construction  to  operation  of  local  statutes;  there 
should  be  uniformity  tliroughout  tke  world  on  matters  of  mercantile  law. 

Approved  in  Continental  etc.  Nat.  Bk.  v.  Cobb,  200  Fed.  517,  118 
C.  C.  A.  615,  holding  that  original  stipulation  in  contract  of  suretyship 
inconsistent  with  terms  of  statute  avoids  latter. 

22    Waa    694r-6C>4,    22    I..  Ed.    724,    EVAKSVILU:    ETC.    B.    JEl.    CO.    ▼. 
ANDBOSOOGGIK  MILLS. 

Bill  of  lading  reciting  receipt  of  cotton  at  Columbus,  and  Boston  as 
place  of  delivery,  is  contract  of  carriage  over  entire  route,  though  executed* 
only  by  connecting  carrier. 

Approved  in  Lefebure  v.  American  Express  Co.,  160  Iowa,  73,  139 
N.  W.  1125,  holding  shipper  is  bound  by  contract  in  bill  of  lading  to 
limit  value  of  imported  draft  horses  to  one  hundred  dollars  each; 
Pittsburg  etc.  Ry.  Co.  v.  Viers,  113  Ky.  538,  539,  68  S.  W.  473,  con- 
necting carrier  receiving  cattle  from  initial  carrier  without  limiting 
liability  is  presumed  to  have  accepted  cattle  under  original  contract 
made  with  initial  carrier  on  behalf  of  itself  and  connecting  carriers; 
Berger-Crittenden  Co.  v.  Chicago  etc.  Ry.  Co.,  159  Wis.  265,  150  N.  W. 
500,  holding  connecting  carrier  allowing  initial  carrier  to  make  con- 
tracts for  through  shipment  over  its  road,  but  refusing  to  accept  further 
shipments  of  damp  alfalfa  meal  after  delivering  some  cars  to  consignee, 
may  be  joined  with  initial  carrier  for  breach  of  contract;  Odgensbui^ 
etc.  R.  R.  Co.  v.  Pratt,  22  Wall.  130,  22  L.  Ed.  830,  sustaining  power 
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of  eommon  earner  to  contract  beyond  its  own  lines;  Wyman  ▼.  Chicago 
etc.  R.  R.  Co.,  4  Mo.  App.  40,  sustaining  declaration  against  connecting 
lines  on  through  shipment  without  ailing  partnership;  International 
etc.  Ry.  Co.  v.  Anderson,  3  Tex.  Civ.  App.  12,  21  S.  W.  692,  holding 
connecting  carrier  liable  for  damages  after  animals  left  its  road. 

Distinguished  in  McConnell  v.  Norfolk  etc.  R.  R.  Co.,  86  Va.  255,  9 
S.  £.  1008,  holding  carrier  not  liable,  under  contract  to  cany  to  its 
terminus,  after  delivery  to  connecting  carrier. 

BUI  of  lading  constltnting  throngli  contract  construed  and  held  to 
exempt  eairler  ftom  liability  for  lorn  by  llze  on  connectiBf  line  before 
delivery  to  contracting  carrier. 

Approved  in  P.  Garvan  v.  New  York  Cent.  'etc.  R.  Co.,  210  Mass. 
278,  96  N.  E.  718,  connecting  carrier  was  entitled  to  exemption  from 
loss  by. fire  in  through  bill  of  lading,, but  exemption  was  invalid  in  so 
far  as  it  limited  liability  resulting  from  negligence;  Houi^on  &  T.  etc. 
R.  R.  Co.  V.  Park,  1  Tex.  Civ.  App.  143,  holding  carrier  exempted  by 
stipulation  from  liability  for  loss  beyond  its  road;  McConnell  v.  Nor- 
folk etc.  R.  R.  Co.,  86  Va.  255,  9  S.  E.  1008,  holding  carrier  under 
contract  to  carry  to  its  terminus  not  liable  after  delivery  to  connecting 
carrier. 

Distinguished  in  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  463,  82  L.  Ed.  800,  9  Sup.  Ct.  480,  holding  connecting  steamship 
line  not  entitled  to  benefit  of  clause  allowing  railroad  insurance  in 
event  of  liability;  Milne  v.  Douglass,  4  McCrary,  371,  13  Fed.  39,  hold- 
ing connecting  roads  jointly  liable  on  through  shipment,  despite  stipu- 
lation linuting  liability  to  company  having  custody;  Adams  Express 
Co.  V.  Harris,  120  Ind.  76,  16  Am.  St.  Rep.  316,  7  L.  B.  A.  816,  21 
N.  E.  341,  holding  connecting  carrier  not  entitled  t<x  benefits  of  stipula- 
tion in  favor  of  initial  carrier;  in  dissenting  opinion  in  Merchant's  etc. 
Transp.  Co.  v.  Bloch,  86  Tenn.  424,  6  Am.  St.  Rep.  864,  6  S.  W.  892, 
majority  den3nng  right  of  transporation  company  to  exempt  itself  from 
liability  for  loss  by  fault  of  connecting  carriers. 

Liability    of   connecting    carriers    beyond   own    route.    Note,    72 
Am.  Dec.  282,  242. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  81 
L.  B.  A.  (N.  S.)  8,  80,  91. 

22  Walt  604-641,  22  I>.  Ed.  840,  BAILET    T.    KEW   TOBK    OENTBAL 
ETC.  B.  B.  OO. 

Certificates  payable  out  of  future  earnings,  or  convertible  into  stock, 
representing  earnings  invested  in  permanent  improvements,  transferable 
on  corporate  books,  but  giving  no  vote,  are  scrip  dividendB  within  Internal 
Bevenue  Act  of  1864. 
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Approved  in  Union  Pae.  life  Ins.  Co.  v.  Fex^gosony  65  Or.  144,  131 
Pac.  1013^  resolution  of  stockholders  and  directors  of  life  insurance 
company  declaring  that  assets  of  company  shall  constitute  capital  set 
apart  as  basis  of  credit  for  policy-holders  and  creditors,  and  not  sub- 
ject to  withdrawal,  conyerts  assets  into  cash  capital  within  statute 
prohibiting  life  insurance  business  within  certain  paid-up  cash  capital. 

Distinguished  in  Gibbons  v.  Mahon,  136  U.  S.  560,  561,  34  L.  Ed.  527, 
528,  10  Sup.  Ct.  1059,  holding  stock  dividend  by  corporation  authorized 
to  increase  capital  stock,  having  accumulated  earnings  invested  in  per- 
manent improvements,  increase  of  capital;  Gordon  v.  Richmond  F.  etc. 
R.  R.  Co.,  78  Va.  519,  holding  dividend  obligation  payable  semi-annually 
did  not  deprive  guaranteed  stockholders  from  sharing  in  cash  dividends 
on  common  stock. 

Explained  in  Bailey  ▼.  New  York  Central  etc.  R.  R.  Co.,  106  U.  8. 
112,  27  L.  Ed.  82,  1  Sup.  Ct.  65,  holding  judgment  in  principal  case  did 
not  establish  conclusiveness  of  certificates  as  to  taxable  amount. 

In  assumpsit  for  recovery  of  tales,  Irregularities  in  assessment  may  be 
disregarded  if  ex  aequo  et  bono  collector  is  not  bound  to  refund  the  tax. 

Approved  in  Ruse  v.  Williams,  14  Ariz.  446,  45  L.  R.  A.  (N.  8.)  923, 
130  Pac.  888,  plaintiif  having  joined  religious  sect  and  contributed  all 
his  property  to  community,  on  understanding  that  he  and  his  family 
should  receive  support,  could  not  on  withdrawing  recover  his  property ; 
Matter  of  Vetterlein,  13  Blatchf.  45,  Fed.  Cas.  16,929,  holding  claim 
for  value  of  goods  forfeited  under  revenue  laws  provable  debt  in  bank- 
ruptcy; dissenting  opinion  in  Graig  v.  Parish,  43  App.  D.  C.  456,  ma- 
jority holding  action  of  assumpsit  is  equitable,  and  bill  of  particulars, 
not  deceiving  defendant,  is  sufficient,  and  reversing  judgment  for  de- 
fendant for  failure  of  plaintiff  to  comply  with  order  to  file  amended 
bill  of  particulars. 

Distinguished  in  United  States  v.  Myers,  3  Hughes,  245,  Fed.  Cas. 
15,846,  permitting  taxpayer  in  suit  for  distillery  taxes  to  prove  in- 
correctness of  assessment. 

Taxes  paid  under  protest  cannot  be  recovered  when  taxpayer  failed 
to  make  statutory  return,  and  assessor  obtained  his  information  in  way 
dilTerent  than  authorized  by  statute,  taxpayer  having  had  proper  notice  and 
hearing. 

Approved  in  Chesapeake  etc.  Tel.  Co.  v.  District  of  Columbia,  39 
App.  D.  C.  570,  holding  where  telephone  company  made  delinquent 
sworn  return  and  assessment  was  made  thereon  and  paid  under  pro- 
test, it  cannot  maintain  suit  for  recovery;  Carton  v.  Commissioners  of 
Uinta  County,  10  Wyo.  436,  69  Pac.  1017,  holding  where  plaintiff  paid 
tax  illegally  levied  on  trail  stock  rather  than  make  deposit  or  give 
bond  provided  by  Rev.  Stats.  1867,  §§  3845-3847,  he  canhot  sue  to  re- 
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cover  tax  paid;  German  Savings  Bank  v.  Archbold,  15  Blatchf,  401, 
Fed.  Gas.  5364,  sustaining  penalty  on  failure  to  make  return;  Parmley 
V.  Pacific  R.  R,  Co.,  3  Dill.  36,  Fed.  Gas.  10,768,  holding  provision  for 
assessment  on  report  of  president  merely  directory;  Gommissioners  of 
the  Sinking  Fund  v.  Buckner,  48  Fed.  541,  refusing  interest  on  claim 
for  illegal  taxes. 

Voting  by  proxy.    Note,  27  Am.  Dec.  63. 

Effect  of  consolidation  of  corporations.    Note,  89  Am.  St.  Rep.  636. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  586. 

Miscellaneous.  Gited  in  Bailey  v.  New  York  Central  etc.  R.  R,  Go., 
106  U.  S.  Ill,  27  L.  Ed.  82,  1  Sup.  Gt.  64,  reviewing  Htigation. 

22  WalL  641--648,  22  I^  Ed.  772»  UmTED  8TATB8  ▼.  O^QRADT. 

An  appeal  to  Supreme  Oonrt  lies  from  Judgment  of  Court  of  Claims 
against  United  States  on  claims  under  abandoned  property  act;  in  absence 
of  such  appeal  or  new  trial  judgment  is  conduslTe. 

Approved  in  United  States  v.  Seymour,  10  App.  D.  G.  312,  upholding 
act  of  Congress  of  1893  conferring  upon  this  Court  of  Appeals  of 
District  of  Columbia  jurisdiction  of  appeals  from  commissioner  of 
patents  in  certain  cases;  United  States  v.  Moore,  3  McAr.  (D.  C.)  233, 
judgment  in  Court  of  Claims  is  final,  and  concludes  relator  in  qui  tarn 
action  against  attorney  and  others  founded  upon  sections  3490  and 
3491,  Revised  Statutes,  providing  for  action  against  persons  making 
false  claims  against  government;  United  States  v.  Jones,  119  U.  S. 
479,  30  li.  Ed.  441,  7  Sup.  Gt.  284,  taking  jurisdiction  over  appeal  from 
Court  of  Claims. 

Distinguished  in  In  re  Sanborn,  148,  U.  S.  225,  37  L.  Ed.  430,  13 
Sup.  Gt.  579,  denjring  jurisdiction  over  appeal  from  report  of  Court  of 
Claims  to  Department  of  Interior,  on  claim  referred  to  it  for  findings. 

After  Judgment  by  Court  of  Claims  for  proceeds  of  cotton  under  aban- 
doned property  act,  Secretary  of  Treasury  liad  no  power  to  retain  sum 
for  cotton  taxes  before  paying  claim;  it  should  have  been  pleaded  as  setoff 
or  counterclaim. 

Approved  in  United  States  v.  Waters,  133  U.  S.  213,  33  L.  Ed.  595, 
10  Sup.  Gt.  260,  holding  attorney  general  could  not  reduce  counsel  fees 
of  district  attorney  allowed  by  court;  Buchanan  v.  Knoxville  etc.  R. 
Co.,  71  Fed.  331,  18  C.  G.  A.  122,  holding  State  estopped  by  decision 
of  State  chancery  court  from  levying  taxes  on  complainant. 

Miscellaneous.  Gited  in  Deseret  Water,  Oil  &  Irr.  Go.  v.  State,  167 
Cal.  151,  138  Pac.  983,  school  lands  granted  to  State  and  surrounded 
by  national  forest  reserve  may  be  condemned  in  eminent  domain  pro- 
ceedings by  public  service  corporation. 
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23  WaU.  1-19,  28  I..  Ed.  146^  THE  OI«ABITA  AND  THE  OI«ABA. 

Steam  tog  in  charge  of  its  own  master  and  crew,  attempting  to  trans- 
port burning  ferry-boat,  and  the  tug's  owners,  are  ezclusively  liable  for 
damages  to  third  vessel  by  the  ferry-boat. 

Approved  in  The  Eugene  F.  Moran  v.  New  York  Central  etc.  R.  R. 
Co.,  212  U.  S.  474,  63  L,  Ed.  604,  29  Sup.  Ct.  339,  holding  where  four 
vessels  are  all  in  fault  for  collision,  each  one  is  liable  for  equal  slmrc 
of  damages;  The  De  Gama,  140  Fed.  755,  vessel  in  tow  is  not  liable 
for  collision  where  it  is  not  guilty  of  negligence  and  its  navigation 
was  not  under  direction  of  her  officers;  The  Newburgh,  130  Fed.  324, 
64  C.  C.  A.  567,  where  lighter  was  shown  to  have  anchored  in  anchor- 
age grounds  in  dense  fog  and  was  sunk  by  collision  with  steamer  going 
at  excessive  speed,  lighter  not  contributorily  liable;  The  John  G.  Stevens, 
170  U.  S.  122,  42  L.  Ed.  978,  18  Sup.  Ct.  548,  sustaining  maritime  lien 
on  tug  for  damages  to  tow  from  collision  with  third  vessel;  The 
Shubert  v.  The  Brown,  45  Fed.  502,  sustaining  joint  responsibility  of 
tow  and  tug  under  comm'and  of  tow's  pilot;  The  Doris  Eckhoif,  50 
Fed.  136,  138,  1  C.  C.  A.  494,  holding  tows  not  chargeable  with  result 
of  faulty  navigation  of  their  tugs,  whose  orders  they  obeyed. 

Distinguished  in  The  Degama,  150  Fed.  324,  80  C.  C.  A.  93,  moving 
vessel  colliding  with  moored  vessel  not  exonerated,  though  she  was  in 
control  of  tugs,  unless  such  defense  is  pleaded  and  proved;  The  Chicka- 
saw, 41  Fed.  632  (reversing  38  Fed.  361),  holding  drifting  coal-flat  was 
not  under  ship's  charge. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  col- 
lision.   Note,  45  Am.  Dec.  52. 

When  it  does  not  appear  that  both  parties  endeavored  by  all  means 
in  their  power,  with  due  care  and  proper  display  of  nautical  skill,  to  prevent 
collision,  it  is  not  inevitable  accident. 

(879) 
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Approved  in  The  Nacoochee,  22  Fed.  857,  holding  steamer  in  fault 
for  collision  with  sailing  ship  in  fog;  Seahrook  v.  Raft  of  Cross-Ties, 
40  Fed.  600,  holding  collision  not  inevitable  where  pilot  of  moving  raft 
misread  lights  on  stationary  vessel;  The  Michigan,  52  Fed.  507,  where 
colliding  vessel,  claiming  inevitable  accident,  had  sent  out  lines  too 
late. 

OolliBlon  with  anchored  vess^  displaying  proper  slgnala  ttarows  burden 
of  proof  on  moving  veaseL 

Approved  in  The  Severn,  113  Fed.  579,  holding  evidence  that  dragging 
of  anchor  resulting  in  collision  with  another  anchored  vessel  was  due 
to  sudden  and  severe  squall  does  not  make  out  defense  of  inevitable 
accident  where  squall  only  lasted  five  minutes  and  she  only  had  two 
of  her  anchors  out  and  only  one  other  vessel  dragged  anchor;  dissent- 
ing opinion  in  Graves  v.  Lake  Michigan  Car  Ferty  Transp.  Co.,  183 
Fed.  384,  105  C.  C.  A.  598,  majority  holding  althoi^h  moving  tug  was 
in  fault  for  collision,  as  barge  was  guilty  of  contributory  fault  in  an- 
chorage, division  of  damages  should  result;  The  Oregon,  158  U.  S.  193, 
39  L.  Ed.  947,  15  Sup.  Ct.  807,  where  presumption  of  fault  was  as:ainst 
moving  vessel;  Hall  ▼.*  Little,  2  Flipp.  161,  Fed.  Cas.  5939,  holding 
moving  steam-tug  prima  facie  in  fault  for  colliding  with  moored  raft; 
The  Helen,  5  Hughes,  123,  1  Fed.  923,  throwing  butden  of  proof  on 
moving  vessel  to  exculpate  herself,  though  other's  anchorage  improper; 
Seahrook  v.  Raft  of  Cross-Ties,  40  Fed.  600,  holding  moving  raft  in 
default  for  collision  with  anchored  dredge  carrjdng  proper,  lights ;  The 
Michigan,  52  Fed.  505,  where  collided  vessel  moored  according  to  direc- 
tion of  canal  superintendent;  La  Bourgogne,  86  Fed.  479,  30  C.  C.  A. 
203,  holding  in  dense  fog  steamer  should  anchor  as  soon  as  practicable; 
The  Minnie,  100  Fed.  133,  40  C.  C.  A.  312,  arguendo. 

Distinguished  in  The  Isaac  Bell,  9  Fed.  845,  holding  moving  vessel 
faultless  for  collision  with  anchored  vessel  without  light. 

Vessel  anchored  in  improper  place  must  take  consequences,  but  other 
Tsssels  must  nevertheless  avoid  her  if  practicable  and  consistent  with 
safety.    Vessel  here  in  question  held  in  proper  place. 

Approved  in  The  Prudence,  212  Fed.  541,  and  The  Strathleven,  213 
Fed.  977,  130  C.  C.  A.  385,  both  following  rule;  The  Europe,  175  Fed. 
607,  610,  holding  where  vessel  was  anchored  in  proper  place  and  neither 
its  lights  nor  watchman  contributed  to  collision,  colliding  vessel,  fault 
being  wholly  on  her  part,  was  responsible  for  injuries ;  Hawgood  Transit 
Co.  V.  Mesaba  S.  S.  Co.,  166  Fed.  701,  92  C.  C.  A.  369,  holding  collision 
in  thick  fog  between  two  meeting  steamers  was  due  to  fault  of  both 
for  violating  rules,  and  costs  should  be  divided ;  Ross  v.  Cornell  Steam- 
boat Co.,  143  Fed.  172,  holding  dredge  at  fault  for  anchoring  at  night 
in  bend  in  channel  where  it  was  difficult  for  vessels  with  long  tows  to 
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pass;  Rebstock  ▼.  Gilchrist  Transp.  Co.,  132  Fed.  177,  holding  where 
moored  vessel  was  in  proper  place  and  was  struck  by  vessel  in  tow  of 
two  tugs,  rear  tag  liable  for  collision;  The  Juniata,  124  Fed.  862,  hold- 
ing vessel,  when  light,  anchoring  in  place  allotted  to  loaded  vessel,, 
which  fact  was  unknown  to  her,  may  recover  for  collision  not  due  to 
,  her  fault,  where  anchorage  not  crowded  and  she  was  permitted  to  re- 
main in  same  place  ten  days  without  objection;  The  Nettie  Sundberg, 
100  Fed.  887,  holding  vessel  passing  wharf  in  daytime  with  plenty  of 
searoom,  and  colliding  with  vessel  there  moored,  not  exonerated  because 
injured  vessel  moored  in  improper  place;  The  Helen,  5  Hughes,  123, 
1  Fed.  923,  throwing  burden  on  moving  vessel,  though  other's  anchor- 
age improper;  La  Bourgogne,  86  Fed.  477,  30  C.  C.  A.  203,  holding 
colliding  vessel  not  freed  from  blame  by  showing  collided  vessel  an- 
chored in  improper  place. 

Distinguished  in  The  Chauncey  M.  Depew,  59  Fed.  794,  where  der- 
rick anchored  in  channel  raising  sunken  vessel,  but  reasonable  room 
for  navigation  remained. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St.  Rep. 
40. 

Use  by  tug  wkose  business  was  relieving  distressed  yesseta  of  manila 
hawser  instead  of  chain  to  tow  burning  ferry-boat  constituted  negligence, 
rendering  tog  liable  for  damage  done  by  ferry-boat  when  hawser  parted, 
setting  Utter  adrift. 

Approved  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  671, 
46,  L.  Ed.  324,  21  Sup.  Ct.  219,  holding  city  liable  in  personam  by  mari- 
time law  for  negligence  of  servants  in  charge  of  fireboat,  eausing  in- 
juries to  another  vessel  by  collision  therewith. 

Salvage  Is  the  tompensation  allowed  for,  or  the  voluntary  service,  not 
owed  as  duty,  rendered  in  successfully  saving  property,  or  portion  thereof, 
from  loss  by  marine  peril.    Persons  rendering  such  service  are  salvors. 

Approved  in  The  Neshaminy,  228  Fed.  287  and  Simmons  v.  The 
Steamship  Jefferson,  216  U.  S.  141,  64  L.  Ed.  130,  30  Sup.  Ct.  64,  both 
holding  salvage  services  include  those  rendered  to  vessel  undergoing 
repairs  in  drydock  and  liable  to  destruction  by  land  fire;  The  Dumper 
No.  8,  129  Fed.  99,  63  C.  C.  A.  600,  where  crew  of  tug  under  contract 
to  tow  dumpers  to  sea  go  to  rescue  of  dumper  which  had  been  abandoned 
and  had  drifted  to  sea,  and  bnng  her  safely  to  port,  they  are  entitled 
to  salvage;  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New  York, 
179  U.  S.  688,  46  L.  Ed.  331.  21  Sup.  Ct.  226,  majority  holding  city 
liable  for  negligence  of  servants  in  charge  of  fireboat  colliding  with 
and  injuring  another  vessel;  The  Burlington,  73  Fed.  261,  262,  allow- 
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ing  salvage  to  last  salvor;  The  Lydia  A.  Harvey,  84  Fed.  1001,  holding 
insurer  not  voluntary  adventurer,  and  not  entitled  to  salvage. 

Modified  in  The  Strathnevis,  76  Fed.  862,  holding  persons  who  had 
contributed  to  rescue  entitled  to  participate  in  salvage. 

Rights  of  seamen  as  salvors.    Note,  64  L.  R.  A.  195. 

Right  to  salvage  where  property  is  not  saved.     Note,  24  £.  R.  G. 
543. 

Salvage  by  vessel  having  same  owner  as  that  causing  peril.    Note, 
1  L.  R.  A.  (N.  S.)  873. 

Saiyor  must  show  property  was  In  peril,  undertaking  Involyed  risk  and 
enterprise,  service  was  Toluntary  not  owed  as  a  duty,  and  ^orta  were 
soccessfuL 

Approved  in  Fleming  ▼.  Lay,  109  Fed.  956,  48  C.  C.  A.  748,  holding" 
where  tugboats  worked  under  agreement  for  common  management  and 
division  of  net  earnings,  and  tug's  negligence  causes  stranding  of  tow, 
tow  not  liable  for  salvage  to  other  tugs  of  association;  The  I.  J.  Mer- 
ritt,  106  Fed.  972,  determining  amount  of  salvage. 

Owners  of  steamer  whose  negligence  occasioned  fixe  on  another  vessel 
have  no  valid  claim  for  salvage  for  eztinguiflhing  it. 

Approved  in  The  Pine  Forest,  129  Fed.  702,  704,  1  L.  R.  A.  (N.  S.) 
873,  64  C.  C.  A.  228,  raising  of  sunken  vessel  by  other  vessels  owned 
by  owner  of  tug  which  was  in  charge  of  vessel  when  she  sank  and  who 
was  in  fault  therefor  is  not  salvage  service;  The  Relief,  51  Fed.  255, 
reducing  salvage  allowable  to  pilot  boat  of  same  association  as  pilot 
whose  unskillfulness  caused  disaster. 

Extingniishing  fire  on  vessel  as  salvage  service.    Note,  17  Ann.  Gas. 
911. 

23  Wall.  20>35,  23  I..  Ed.  55,  THE  GREAT  BEPXTBUG. 

In  cases  of  collision,  though  evidence  conflicts,  there  are  generally  some 
undeniable  facts  which  enable  court  to  determine  where  blame  lies. 

Approved  in  The  Freddie  L.  Porter,  2  Hask.  422,  4  Fed.  94,  where 
testimony'  conflicting,  court  was  governed  by  undeniable  leading  facts. 

Very  little  reliance  can  be  placed  on  witnesses'  estimates  of  distances 
in  times  of  excitement. 

Approved  in  Sweat  v.  Boston  etc.  R.  R.  Co.,  156  Mass.  287,  31  N.  E. 
297,  holding  witnesses  of  railroad  accident  unreliable  as  to  estimates  of 
distances. 

Pilot  of  following  boat  who  did  not  understand  movements  of  boat  ahead 
held  in  fault  for  acting  upon  his  "impressions,**  instead  of  answering  or 
exchanging  signals  to  ascertain  the  movements. 
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Approved  in  Robinson  v.  Detroit  etc.  Nav.  Co.,  73  Fed.  889,  20 
C.  C.  A.  86,  holding  following  vessel  negligent  for  not  signaling;  The 
City  of  Chester,  78  Fed.  188,  24  C.  C.  A.  51,  holding  failure  to  heed 
signals,  negligence. 

Preamttoos  against  danger,  and  burden  of  proof  to  excuse  herself,  rest 
upon  the  following  vessel,  particnlarly  where  she  la  larger  and  faster  than 
Toflpel  atiitad 

Cited  in  Robinson  v.  Detroit  etc.  Nav.  Co.,  73  Fed.  889,  20  C.  C.  A. 
86,  requiring  every  reasonable  precaution  of  vessel  behind  in  river,  to 
keep  out  of  way  of  one  ahead. 

Blame  for  collision  rests  on  larger,  faster  steamer,  able  to  stop  in 
seventy-five  yardB>  following  small,  slow  one,  in  plain  sight  from  starting 
point  to  place  of  collision,  where  accident  avoidable  by  former  slightest 
exerciae  of  prudence  or  skill. 

Approved  in  Nicholas  Transit  Co.  v.  Pittsburgh  S.  S.  Co.,  196  Fed. 
68,  holding  blame  for  collision  rested  on  larger  overtaking  vessel  in 
failing  to  keep  out  of  way  and  to  error  in  navigating;  Hall  v.  Little,  2 
Flipp.  161,  Fed.  Cas.  5939,  holding  moving  steamer  capable  of  being 
controlled,  liable  for  collision  with  stationary  raft;  The  Manitoba,  2 
Flipp.  256,  Fed.  Cas.  9029,  holding  steamer  to  blame  for  collision  for 
failure  to  stop  and  reverse. 

Distinguished  in  The  Edward  Smith,  135  Fed.  38,  67  C.  C.  A.  506, 
dividing  damages  where  faster  vessel  permitted  to  pass  without  protest 
and  slower  vessel  checked  speed  unreasonably. 

It  appearing  that  one  of  vessels  in  collision  neglected  usual  and  proper 
precautions,  burden  is  on  her  to  show  accident  not  due  to  her  negligence. 

Approved  in  The  Richard  F.  C.  Hartley,  124  Fed.  710,  holding  vessel 
running  free  liable  for  collision  with  one  close-hauled,  where  she 
attempted  to  cross  ahead  and  other  kept  her  course;  The  St.  Louis,  98 
Fed.  752,  39  C.  C.  A,  201,  holding  where  ferry-boat,  navigating  in  fog 
at  night,  heard  signal  of  ferry-boat  which  pilot  recognized  as  that  of 
one  whose  course  was  such  as  to  cause  danger  of  collision  and  failed 
to  stop  engines  at  once  as  required  by  law,  she  has  burden  of  disprov- 
ing negligence;  St.  Louis  etc.  River  Packet  Co.  v.  Murry  &  Wathan, 
144  Ky.  817,  139  S.  W.  1079,  holding  as  it  was  duty  of  steamer  backing 
out  to  keep  lookout,  it  was  liable  for  running  over  launch;  McCabe  v. 
Old  Dominion  Steamship  Co.,  31  Fed.  239,  collided  vessel  recovering 
only  one-half  damages  for  failing  to  show  her  negligence  not  contribu- 
tory; The  North  Star,  62  Fed.  86,  10  C.  C.  A.  262,  dividing  damages 
where  each  vessel  sufficiently  negligent  to  have  brought  about  accident; 
The  H.  F.  Dimock,  77  Fed.  230,  23  C.  C.  A.  123,  where  steamer  not  ex- 
cased  because  master  acted  with  an  honest  judgment. 
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Leading  steamer's  omission  to  give  signal  Immediately  upon  commencing 
maneuvre.  In  view  of  following  steamer's  many  faults,  and  all  dzcomatances, 
held  insufficient  to  justify  apportionment  of  damages.    ' 

Approved  in  The  Athabasca,  46  Fed.  665,  holding  unwarned  steamer 
not  liable  for  destruction  of  unmanageable  raft  in  narrow  portion  of 
river. 

Distinguished  in  The  North  Star,  62  Fed.  86,  10  C.  C.  A.  262,  holding 
immoderate  speed  in  fog,  and  failure  to  reverse,  sufficient  negligence  to 
justify  dividing  damages. 

Miscellaneous.  Cited  in  The  Barque  Kallisto,  2  Hughes,  144,  Fed. 
Cas.  7600,  incidentally. 

23  WaU.  36-45,  23  L.  B4.  64,  UNITED  STATES  T.  YILLAIiOMOA. 

At  common  law,  and  In  Georgia,  factor  n^o  has  made  advances  on 
goods  conslivied  to  him  la  owner  only  In  a  limited  sense,  and  to  extent  of 
advances. 

Approved  in  In  re  Monongahela  Distillery  Co.,  186  Fed.  226,  holding 
where  undisputed  proof  shows  bankrupt  factor  was  entitled  to  commis- 
sion on  sales,  court  on  petition  to  review  will  protect  his  right  thereto ; 
Steiger  v.  Third  Nat.  Bank,  2  McCraiy,  600,  6  Fed.  676,  holding  factor 
could  not  pledge  consignor's  goods  for  more  than  charges  and  advances ; 
McGraft  v.  Rugee,  60  Wis.  411,  50  Am.  Rep.  880,  19  N.  W.  632, 
ai^uendo. 

Distinguished  in  Glover  v.  United  States,  164  U.  S.  301,  41  L.  Ed.  442, 
17  Sup.  Ct.  98,  holding  mortgagee,  not  owner,  entitled  to  reimburse- 
ment of  taxes  to  pay  which  land  was  sold ;  Smith  v.  Dare,  89  Md.  61,  42 
Atl.  910,  sustaining  principal's  right  to  revoke  power  of  attorney,  though 
advances  made  upon  faith  of  it.  ^ 

Powers  and  duties  of  factors.    Note,  58  Am.  Dec.  167. 

In  (Georgia,  factor  may  sue  ixpon  contracts  for  sale  made  in  his  name, 
or  for  Injury  to  his  possession,  but  may  recover  only  for  Injury  to  Ills  lien. 
General  owner  may  recover  for  all  beyond  that. 

Approved  in  Boston  etc.  R.  R.  Co.  v.  Warrior  Mower  Co.,  76  Me.  261, 
denying  factor  could  assign  consignor's  interest  in  judgment  in  action 
by  former  for  injury  to  property. 

23  Wall.  46769,  23  Is.  Ed.  69,  OOUNTT  OF  ST.  OLAIB,  T.  IiOYXNOBTON. 

Course  and  distance  yield  to  natural  and  ascertained  objects,  a  call  for 
the  latter  controlling  the  former. 

Approved  in  Board  of  Park  Commrs.  v.  Taylor,  133  Iowa,  463,  108 
N.  W.  929,  where  defendant's  deeds  to  lots  described  lots  as  extending 
from  certain  street  west  to  Des  Moines  River,  location  of  river  con- 
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trolled  couisea  and  distances;  Hall  v.  Caplia,  109  La.  484,  33  South.  571, 
holding  in  ease  of  discrepancy,  natnral  monuments  control  measure- 
ments of  survey;  State  v.  Superior  Court,  84  Wash.  257,  146  Pac.  611, 
fact  that  calls  for  courses  and  distances  extended  only  to  bank  of  slough 
does  not  defeat  ownership  to  center;  Brown  v.  Milliman,  119  Mich.  611, 
78  N.  W.  788,  holding  creek  mentioned  in  field-notes  of  old  government 
survey  should  control  courses  and  distances ;  Denny  v.  Cotton,  3  Tex. 
Civ.  App.  643,  22  S.  W.  126,  holding  call  for  river  should  not  yield  to 
other  calls. 

Distinguished  in  Security  Land  etc.  Co.  v.  Bums,  193  U.  S.  179,  48 
L.  Ed.  671,  24  Sup.  Ct.  425,  courses  and  distances  as  set  forth  in  offi- 
cial survey,  which  shows  meander  line  of  lake  as  one  boundary,  control 
as  against  actual  boundary  of  lake  where  survey  grossly  fraudulent. 

Where  caUs  are  for  two  comers,  at»  in  or  on  a  stream  or  Its  bank,  and 
there  is  an  intermediate  line  between  them,  stream  is  boundary,  unless 
contrary  intention  is  apparent. 

Approved  in  Davis  v.  Commonwealth  Land  etc.  Co.,  141  Fed.  721,  722, 
construing  description  in  patent  and  following  course  of  natural  object 
between  comers;  Lattig  v.  Scott,  17  Idaho,  527,  107  Pimj.  56,  purchasers 
of  fractional  subdivisions  of  public  domain  meandering  Snake  River 
took  title  to  respective  portions  of  island  between  meander  line  and 
thread  of  stream;  Leonard  v.  Wood,  33  Ind.  App.  84,  70  N.  E.  828, 
holding  surveyor's  meandering  of  river  not  independent  boundary  so 
that  conveyance  bounded  by  it  was  bounded  by  river  as  existinc:  after 
change  in  course;  Barringer  v.  Davis,  141  Iowa,  430,  435,  120  N.  W.  69, 
70,  where  lots  were  conveyed  with  reference  to  original  survey  showing 
north  aAd  south  line  ending  at  meander  posts  on  lake,  shore  of  lake 
and  not  meander  line  as  actually  run  on  land  is  boundary;  Jefferis  v. 
East  Omaha  Land  Co.,  134  U.  S.  190,  33  L.  Ed.  876,  10  Sup.  Ct.  521, 
holding  Missouri  River  remained  boundary  though  course  had  changed ; 
St.  Louis  V.  Rutz,  138  U.  S.  243,  84  L.  Ed.  948,  11  Sup.  Ct.  343,  where 
river  held  to  be  the  boundary;  McDonald  v.  Whitehurst,  47  Fed.  758, 
and  Whitehurst  v.  McDonald,  52  Fed.  635,  3  C.  C.  A.  214,  both  holding 
conveyance  of  riparian  lands  by  metes  and  bounds  carried  strip  be- 
tween high  and  low  water  mark;  Ross  v.  Faust,  54  Ind.  475,  23  Am. 
B^.  668,  and  Turner  v.  Parker,  14  Or.  341,  12  Pac.  496,  both  holding 
river  boundaiy  where  banks  meandered  by  surveyor;  Sizor  v.  City  of 
Logansport,  151  Ind.  629,  44  L.  R.  A.  815,  50  N.  E.  378,  holding  water 
line  the  boundary,  though  description  by  metes  and  bounds;  Kent  v. 
Taylor,  64  N.  H.  490,  13  Atl.  420,  holding  deed  describing  land  as 
bounded  by  non-navigrable  river  made  thread  of  stream  boundary;  Lake 
Shore  etc.  R.  R.  Co.  v.  Piatt,  53  Ohio  St.  266,  29  L.  R.  A.  54,  55,  41 
N.  £.  244,  holding  conveyance  establishing  boundary,  coincident  with 
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line  of  navigation,  conveyed  everything  to  stream's  central  thread; 
Posey  V.  James,  7  Lea,  101,  holding  river  the  boundary  though  course 
altered  by  accretions;  Denny  v.  Cotton,  3  Tex.  Civ.  App.  643,  22  S.  W. 
126,  holding  river  th^ boundary;  Stoner  v.  Rice,  121  Ind.  55,  6  L.  R.  A* 
S90,  22  N.  E.  969,  arguendo. 

Effect  of  bounding  grant  on  river  or  tide  water.    Note,  42  L.  B.  A. 
602,  510. 

Whether  ownership  of  land,  bounded  by  navigable  river,  extended  to 
middle  thread  of  river  or  to  low-water  mark,  quaere. 

Approved  in  Grays  Harbor  Boom  Co.  v.  Lownsdale,  54  Wash.  102, 
104  Pac.  271,  holding  in  proceedings  to  condemn  tide-lands  for  boom 
grounds,  upland  owners  are  not  entitled  to  compensation;  Shively  v. 
Bowlby,  152  U.  S.  36,  88  L.  Ed.  344,  14  Sup.  Ct.  561,  holding  donation 
land  claim,  bounded  by  Columbia  River,  included  nothing  below  high 
water  mark;  Ross  v.  Faust,  54  Ind.  475,  23  Am.  Rep.  658,  holding  ripa- 
rian proprietor's  rights  on  non-navigable  river  extended  to  thread  of 
stream. 

Alluvion  is  an  addition  to  riparian  land,  gradually  and  imperceptibly 
made  by  the  contiguous  waters,  from  either  natural  or  artificial  caniee. 

Approved  in  State  of  Iowa  v.  Carr,  191  Fed.  261,  112  C.  C.  A.  477, 
holding  title  to  land  which  by  accretion  attaches  itself  to  island  vests 
in  owner  of  latter;  Western  Pac.  Ry.  Co.  v.  Southern  Pac.  Co.,  151  Fed. 
396,  80  C.  C.  A.  606,  holding  grant  to  Oakland  of  tide-lands  within 
boundary  of  low  tide  cannot  be  extended  into  waters  of  bay  by  accre- 
tions; Stockley  v.  Cissna,  119  Fed.  822,  829,  56  C.  C.  A.  324,  holding 
land  bounded  by  navigable  river,  extending  to  low  water  mark,  which 
is  lost  by  erosion,  is  regained  to  original  owner  of  fee  when  by  accre- 
tion water  disappears  and  land  emerges;  Forgeus  v.  County  of  Santa 
Cruz,  24  Cal.  App.  199,  140  Pac.  1094,  holding  owner  of  land  on  ocean 
shore,  granting  to  county  easement  of  road  along  shore,  has  title  to 
accretion  due  to  raising  of  road ;  Carr  v.  Moore,  119  Iowa,  157,  93  N.  W. 
54,  holding  where  body  of  water  deeper  near  margin  than  in  center 
dried  up  in  one  season,  then  refilled  and  afterward  for  twenty  yeara 
dried  down  and  refilled,  according  to  seasons,  till  it  again  suddenly 
went  dry  in  one  season  and  remained  so,  there  is  not  such  gradual  accre- 
tion as  to  extend  land  of  riparian  owners;  McCormick  v.  Miller,  239 
Mo.  469,  144  S.  W.  103,  directing  verdict  for  defendant  in  ejectment 
to  recover  about  fifteen  acres  of  land,  where  land  was  added  to  de- 
fendant's land  by  accretion;  Topping  v.  Cohn,  71  Neb.  562,  99  N.  W. 
373,  holding  State  is  riparian  owner  of  accretions  formed  by  recession 
of  Missouri  River,  and  as  title  by  adverse  possession  cannot  be  acquired 
while  title  is  in  State,  statute  did  not  bef^in  to  run  until  grant  by  State 
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to  defendant  in  1901;  Freeland  V.  Pennsylvania  R.  R.  Co.,  197  Pa.  St. 
540,  47  Atl.  747|  holding  riparian  owner  has  right  id  sand  which  cnr* 
rent  deposits  between  high  and  low  water  mark,  though  he 'removes  it 
before  it  accumulates  sufficiently  to  become  visible  portion  of  land; 
State  V.  Muncie  Pulp  Co.,  119  Tenn.  106,  104  S.  W.  452,  sudden  change 
of  channel  of  Mississippi  was  avulsion  and  did  not  change  boundary 
line  between  Tennessee  and  Arkansas,  which  remained'  in  middle  of 
abandoned  channel ;  Chesapeake  etc.  Ry.  v.  Walker,  100  Va.  83,  40  S.  E. 
638,  holding  corporation  acquiring  land  by  eminent  domain  could  take 
by  accretion;  Hill  v.  Newell,  86  Wash.  230,  149  Pac.  952,  where  com- 
mercial waterway  district  straightened  navigable  river  by  cutting 
through  bend,  title  to  river-bed  in  bend  was  in  district,  not  in  riparian 
owners ;  Menominee  River  Lumber  Co:  v.  Seidl,  149  Wis.  319, 135  N.  W. 
856,  holding  that  artificial  island  thrown  up  by  riparian  owner  in 
dredging  belongs  to  State;  Jefferis  v.  East  Omaha  Land  Co.,  134  U.  S. 
190,  193,  33  L.  Ed.  876,  877,  10  Sup.  Ct.  521,  522,  sustaining  title  of 
riparian  owner,  on  Missouri  River,  to  accretions;  Tatum  v.  City  of  St. 
Louis,  125  Mo.  654,  28  S.  W.  1003,  sustaining  riparian  owner's  title  to 
accretipns,  though  caused  by  position  of  certain  dikes;  Gill  v.  Lydick, 
40  Neb.  510,  59  N.  W.  105,  holding  riparian  owner  entitled  to  land  left 
dry  by  slowly  receding  river ;  Camden  etc.  Land  Co.  v.  Lippincott,  45 
N.  J.  L.  410,  holding  owner  of  land  bounded  by  sea  entitled  to  accre- 
tions ;  Posey  v.  James,  7  Lea,  100,  and  Hubbard  v.  Manwell,  60  Vt.  247, 
6  Am.  St.  Rep.  112,  14  Atl.  696,  sustaining  riparian  owner's  right  to 
alluvion;  Denny  v.  Cotton,  3  Tex.  Civ.  App.  642,  22  S.  W.  126,  apply- 
ing doctrine  to  navigable  stream;  Nebraska  v.  Iowa,  143  U.  S.  361,  36 
L.  Ed.  188,  12  Sup.  Ct.  397,  and  Bouvier  v.  Stricklett,  40  Neb.  798,  799, 
59  N.  W.  552,  discussing  law  of  accretion  and  avulsion. 

Distinguished  in  Kinkead  v.  Turgeon,  74  Neb.  577,  13  Ann.  Oaa.  43, 
1  L.  R.  A.  (N.  S.)  762,  104  N.  W.  1063,  holding  title  to  bed  of  navigable 
river  in  Nebraska  is  in  State,  and  bank  is. boundary  line  of  riparian 
proprietor;  Fulton  v.  Frandolig,  63  Tex.  332,  where  accretions  were  not 
contiguous  to  plaintifTs  original  grant. 

Alluvion.    Note,  33  Am.  Dec.  277,  279. 

Some  features  of  the  law  of  accretions  applicable  to  islands  in 
navigable  rivers.    Note,  72  Am.  St.  Rep.  286. 

Accretion  of  shore  lands.    Note,  58  L.  R.  A.  193,  199. 

Right  to  land  formed  by  accretion.    Note,  1  £.  R.  0.  479. 

Test  of  what  Is  gradual  and  imperceptible  in  formation  of  alluvion*  la 
Inability  to  perceive  the  increase  while  being  made,  though  progress  may 
be  seen  from  time  to  time. 

Approved  in  Philadelphia  Co.  ▼.  Stimson,  223  U.  S.  624,  626,  56 
L.  Ed.  57a»  579,  32  Sup.  Ct.  340,  holding  that  the  changes  in  lino  of 
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property  were  dae  to  gradual  erosion^  and  not  ehange  of  channel,  and 
that  stream  remained  boundary  line;  State  of  Kansas  v.  Meriwether, 
182  Fed.  461,  463,  106  C.  C.  A.  191,  upholding  title  of  riparian  owner 
to  land  formed  by  accretion,  although  he  drove  piles  in  to  hold  it; 
Wood  V.  McAlpine,  85  Kan.  666,  118  Pac.  1063,  holding  owner  entitled 
to  accretions  and  not  estopped  from  claiming,  upon  its  reappearance, 
land  lost  by  avulsion;  Jefiteris  v.  East  Omaha  Land  Co.,  134  U.  S.  190, 
193,  33  L.  Ed.  876,  877, 10  Sup.  Ct.  521,  522,  sustaining  title  of  riparian 
owner,  on  Missouri  River,  to  accretions:  Coulthard  v.  Stevens,  84  Iowa, 
245,  35  Am.  St.  Rep.  806,  50  N.  W.  984,  sustaining  riparian  proprietor's 
title  to  alluvion;  Posey  v.  James,  7  Lea,  100,  where  riparian  owner's 
right  to  accretions  upheld;  Denny  ▼.  Cotton,  3  Tex.  Civ.  App.  639,  641, 
22  S.  W.  124,  125,  sustaining  right  of  riparian  owner  on  Rio  Qrande; 
Nebraska  v.  Iowa,  143  U.  S.  368,  36  L.  Ed.  190,  12  Sup.  Ct.  399,  and 
Bouvier  v.  Stricklett,  40  Neb.  798,  799,  69  N.  W.  552,  discussing  law 
of  accretion  and  avulsion;  Wilhelm  v.  Burleyson,  106  N.  C.  387,  11 
S.  E.  592,  upon  effect  of  change  of  stream's  course  on  boundary. 

By  American  Bevolutlon,  people  of  each  State,  in  their  sovereign  char- 
acter, acquired  right  to  navigable  waters  and  soil  under  them,  and  same 
were  reserved  to  State  by  Oonstltution.    New  States  have  same  rights. 

Approved  in  Scott  v.  Lattig,  227  U.  S.  243,  44  L.  B.  A.  (N.  S.)  107, 
57  L.  Ed.  496,  33  Sup.  Ct.  242,  holding  island  in  Snake  River  existing 
when  Idaho  became  State  was  not  part  of  bed  of  stream,  and  therefore 
it  did  not  pass  to,  but  remained  property  of,  United  States;  United 
States  V.  Mackey,  214  Fed.  144,  holding  act  of  territorial  legislature 
of  Oklahoma  granting  to  riparian  owners  title  to  bed  of  stream  to^ 
low-water  mark  was  void;  Sutter  v.  Heckman,  1  Alaska,  88,  owner  of 
uplands  bordering  on  seashore  in  Alaska  has  not  proprietorship  in  tide-* 
lands  lying  immediately  in  front  of  property,  but  merely  right  of  in- 
gress and  egress  between  land  and  sea  over  tide-lands;  Callahan  v. 
Price,  26  Idaho,  754,  146  Pac.  735,  holding  islands  in  Idaho  streams 
still  remain  property  of  United  States;  Coyle  v.  Smith,  28  Okl.  152, 
113  Pac.  957,  holding  new  States  are  admitted  on  equal  footing  with 
old  ones,  and  act  providing  for  permanent  location  of  capital  is  not 
invalid  on  account  of  provision  in  enabling  act  that  capital  shall  not 
be  changed  from  Guthrie  prior  to  1913;  Shively  v.  Bowlby,  152  U.  S. 
36,  38  L.  Ed.  344,  14  Sup.  Ct.  561,  holding  United  States  patent  passed 
no  title  to  tide-lands  below  high-water  mark  as  against  subsequent 
deed  from  State  of  Oregon;  State  of  Illinois  v.  Illinois  etc.  R,  R.  Co., 
33  Fed.  755,  sustaining  State's  title  to  bottom  of  lake  subject  to  riparian 
proprietor's  rights. 

Riparian  rights — Mill  owner  on  navigable  stream.    Note,  27  Am. 
St.  Rep.  60. 
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Blpariaa  xlgbt  to  futon  aUiiTioii  is  a  vested  xigSLt»  an  inherent  and 
enentlal  attribute  of  tlie  original  property,  reattng  in  the  law  of  ^tvre, 
and  applicable  alike  to  atreama  that  overflow  their  banka  and  those  that 
do  not.- 

Approved  in  Hohl  v.  Iowa  Cent.  Ry.  Co.,  162  Iowa,  71,  72,  143  N.  W. 
852,  refusing  to  enjoin  removal  of  sand  from  Des  Moines  River  to  pre- 
vent interference  with  riparian  owner's  rights  to  future  accretions; 
Sioux  City  v.  Chicago  etc.  Ry.  Co.,  129  Iowa,  7.04,  106  N.  W.  187,  title 
to  accreted  or  reclaimed  land  goes  with  fee  of  land  to  which  it  is  annexed ; 
Ocean  City  Assn.  v.  Shriver,  64  N.  J.  L.  557,  46  Atl.  692,  determining 
rights  of  riparian  owners  to  accretions  along  ocean;  Jeff  oris  v.  East 
Omaha  Land  Co.,  134  U.  S.  190,  83  L.  Ed.  876,  10  Sup.  Ct.  521,  sus- 
taining title  to  riparian  proprietor  on  Missouri  River  to  accretions; 
Posey  V.  James,  7  Lea,  101,  upholding  riparian  owner's  right  to  alluvion ; 
Hubbard  v.  Manwell,  60  Vt.  247,  6  Am.  St.  Rep.  112, 14  Atl.  696,  holding 
riparian  owners  entitled  to  alluvion  between  lines  extending  to  nearest 
river  bank;  Doorman  v.  Sunnucks,  42  Wis.  244,  sustaining  riparian 
owner's  title  to  lands  uncovered  by  recession  of  lake. 

Distinguished  in  Western  Pac.  Ry.  Co.  v.  Southern  Pac.  Co.,  151  Fed. 
398,  399,  80  C.  C.  A.  606,  holding  one  who  acquires  title  to  tide-lands 
from  State  obtains  no  vested  right  to  future  accretion  thereto  which 
cannot  be  out  off  by  subsequent  legislation. 

Denied  in  Eisenbach  v.  Hatfield,  2  Wash.  250,  12  L.  R.  A.  641,  26 
Pac.  543,  holding  right  to  future  aecretiena  not  a  veated  right. 

23  Walt  60-76^  28  L.  Bd.  84,  THE  DEXTER. 

Where  deck  ofllcer  saw  approaching  veesel  before  neeettity  for  precau- 
tion aroae,  and  want  of  lookout  conld  not  have  oontribnted  to  collisioa, 
vessel  was  not  rendered  reaponalbto  thfref or  by  the  onrisston. 

Approved  in  The  Pocomoke,  150  Fed.  197,  198,  small  launch  having 
pilot-house,  in  which  navigator  stood,  well  forward,  not  liable  for  col- 
lision in  daytime  because  of  absence  of  special  lookout;  The  Ping-On, 
7  Sawy.  493,  11  Fed.  615,  where  collision  not  contributed  to  by  absence 
of  lookout;  The  Buckeye,  U  Biss.  94,  9  Fed.  667,  holding  absence  of 
lights  on  collided  vessel  no  defense  where  it  did  not  contribute  to  col- 
lision; The  Pennland,  23  Fed.  556,  holding  failure  to  exhibit  torchlight 
immaterial. 

Distinguished  in  The  George  W.  Roby,  111  Fed.  612,  49  C.  C.  A.  481, 
holding^  vessel  liable  for  absence  of  lookout  while  navigating  in  dense 
fog;  The  Nereus,  23  Fed.  457,  where  vessel  claiming  fault  was  imma- 
terial failed  to  show  time  remained  to  avoid  cbllision;  The  Columbia, 
29  Fed.  719,  and  the  Britannia,  34  Fed.  558,  both  holding  vessel's  im- 
proper pasition  not  immaterial  when  the  other  vessel  was  embarrassed 
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thereby;  The  Sea  Gull,  23  Wall.  177,  23  L.  Ed.  93,  where  lookout's  neg- 
ligence contributed  to  disaster. 

'  Sailini^  ships  are  meeting  "end-on,^  when  approaching  from  opposite 
directions,  or  in  such  parallel  lines  as  Inyolve  risk  of  collision,  and  are  so 
near  as  to  necessitate  precaution. 

Approved  in  The  Famley,  5  Hughes,  304,  8  Fed.  633,  holding  vessels 
were  approaching  "end-on." 

Where  sailing  vessels  approach  end-on,  and  one  starboarded  and  other 
ported  her  helm,  former  was  in  fault. 

Approved  in  The  Maggie  J.  Smith,  123  U.  S.  353,  364,  81  L.  Ed.  178, 
8  Sup.  Ct.  161,  holding  vessel  liable  for  collision  which  starboarded 
her  helm  when  two  vessels  were  aproaching  "end-on." 

Bules  of  navigation  prncribing  conduct  in  time  of  danger  are  obligatory 
upon  vessels  approaching  each  other  from  time  necessity  for  precaution  be- 
gins, and  while  means  and  oj^ortunity  to  avoid  danger  remain  and  at  no 
other  times. 

Approved  in  The  G^oi^town,  136  Fed.  869,  holding  where  steamer 
having  met  and  passed  tug  with  barge  in  tow  immediately  stopped  and 
reversed,  throwing  stem  in  course  of  barge,  she  is  liable  for  failure  to 
give  notice  by  signal  as  required  by  rules;  Belden  v.  Chase,  160  U.  S.  698, 
37  L.  Ed.  1227,  14  Sup.  Ct.  271,  holding  improper  an  instruction  leavinur 
question  of  negligence  to  jury  where  rules  of  navigation  violated;  The 
Aurania  and  The  Republic,  29  Fed.  105,  and  The  Non  Pareille,  33  Fed. 
626,  both  holding  immaterial  the  situation  prior  to  time  when  necessity 
for  precaution  began;  The  Osceola,  33  Fed.  720,  holding  mistake  in 
maneuvering  vessel  with  cumbersome  tow,  when  collision  imminent, 
excusable  error  in  extremis;  The  Santee,  48  Fed.  127,  holding  sloop 
not  in  fault  for  suddenly  changing  course  when  danger  imminent. 

Imminence  of  peril  occasioned  by  negligence,  carelessness  or  unskillful- 
ness  of  those  in  charge  of  vessel  setting  up  such  excuse  Is  no  apology  for 
violation  of  rule  of  navigation. 

Approved  in  The  Straits  of  Dover,  120  Fed.  904,  68  C.  C.  A.  86,  hold- 
ing both  vessels  at  fault  for  collision;  The  Protector,  113  Fed.  870, 
61  C.  C.  A.  492,  following  rule  in  case  of  collision  between  tow  and 
another  tug  which  had  become  disabled  and  unmanageable;  The  Eliza- 
beth Jones,  112  U.  S.  626,  28  L.  Ed.  816,  5  Sup.  Ct.  475,  where  peril 
occasioned  by  vessel  executing  wrong  maneuver. 

23  WaU.  77-85,  23  L.  Ed.  44,  THE  TEUTONIA. 

Where  two  steam  vessels  continued  to  advance  under  headway  on  dark, 
foggy  night,  each  knowing  the  other's  proximity  and  that  signaLs  had  not 
been  understood,  both  were  in  fault  for  collision. 
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Approved  in  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed.  5p7,  11  Sup. 
Ct.  31,  permitting  partial  recovery  of  personal  damages  due  to  negli- 
gence both  of  plaintiJBE  and  ship  officers ;  The  New  York,  175  U.  S.  201, 
44  L.  Ed.  133,  20  Sup.  Ct.  67,  holding  vessel  bound  to  stop  where  her 
signals  disregarded. 

23  WalL  86-108,  23  L.  Ed.  162,  MUTUAL  LIFE  DTO.  OO.  ▼.  YOUNG'S  AD- 
MINI8TBAT0E. 

Becelpt  for  premium  by  company's  agent,  with  agreement  to  repay  8am« 
If  application  for  policy  rejected,  reserved  to  company  right  to  accept  or 
reject  application. 

Approved  in  Mohrstadt  v.  Mutual  Life  Ins.  Co.,  115  Fed.  84, 52  C.  C.  A. 
675,  holding  where  application  for  insurance  was  given  to  agent  to 
whom  premium  note  was  given  and  who  gave  receipt  therefor  reciting 
policy  to  be  in  force  from  date,  if  application  accepted,  receipt  not 
contract  for  temporary  insurance  where  insurer  refused  application; 
Citizens'  Nat.  Life  Ins.  Co.  v.  Murphy,  154  Ky.  91,  156  S.  W.  i071, 
holding  where  policy  was  tendered  and  acceptance  refused,  under  con- 
tract providing  no  liability  should  arise  until  first  premium  was  paid, 
insured  was  not  liable  on  his  note;  Northwestern  Mut.  Life  Ins.  Co.  v. 
Neafns,  145  Ky.  574,  36  L.  R.  A.  (N.  S.)  1211,  140  S.  W.  1031,  holding 
where  application  for  insurance  is  made  and  receipt  given,  mere  delay 
in  acting  on  application,  which  would  have  been  rejected,  does  not  fix 
liability  on  company;  Home  Forum  Ben.  Order  v.  Jones,  5  Okl.  614, 
50  Pac.  170,  where  rules  of  beneficial  order  authorize  local  lodge  to 
receive  applications  which  must  be  sent  to  grand  secretary  and  medical 
examiner  for  approval,  approval  is  necessary  to  create  obligation; 
Alabama  etc.  Life  Ins.  Co.  v.  Mayes,  61  Ala.  167,  169,  holding  receipt 
for  perminm,  with  contract  to  repay  if  application  rejected,  no  contract 
to  insure. 

Insurance — ^Pajnnent  of  premium  by  third  person.  Note,  37  Am. 
Rep.  320. 

Effect  of  binding  slip  or  receipt  as  life  insurance  contract.  Note, 
Aim.  Gas.  1915B,  657. 

Offer  of  policy  on  different  terms  from  those  proposed,  never  assented  to 
by  applicant,  did  not  entitle  Tatter's  administrator  to  insurance. 

Approved  in  McFarlane  v.  Wadhams,  165  Fed.  991,  holdins:  where 
offer  of  guaranty  was  made  but  was  not  upon  terms  proposed,  there  was 
no  acceptance  thereof;  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining 
Co.,  154  Fed.  556,  83  C.  C.  A.  431,  holding  where  applicant  for  insurance 
accepted  policy  different  from  application,  it  was  in  effect  rejection  of 
latter  and  acceptance  of  new  proposition  by  which  insurance  company 


23  WaU.  86-108  NOTES  ON  U.  S.  REPORTS.  892 

was  bound ;  McNicol  v.  New  York  Life  Ins.  Co.,  149  Fed.  143,  79  C.  C.  A, 
11,  applying  mle  where  application  denied  and  insurer  submitted 
amended  application  with  policy  based  thereon,  which  it  sent  to  local 
agent  to  deliver  only  when  applicant  signed  amended  application,  but 
applicant  died  before  signing;  Rickard  ▼.  Taylor,  122  Fed.  937,  59 
C.  C.  A.  455,  holding  where,  after  preliminary  negotiations  for  sale -of 
timber,  defendant  forwarded  contract  to  bank  with  instructions  to 
deliver  same  on  payment  of  certain  sum  within  certain  time,  and  if  pay- 
ment not  made  in  such  time  to  return  contract,  failure  to  pay  within 
time  entitled  defendant  to  cancel  offer;  Miller  v.  Northwestern  etc.  Life 
Ins.  Co.,  HI  Fed.  469,  49  C.  C.  A.  330,  holding  where  application  and 
premium  were  sent  by  agent  to  company  for  approval,  and  company 
wrote  for  further  information,  which  applicant  sent  direct  to  company 
with  statement  that  if  not  satisfactory  application  was  withdrawn  and 
company  rejected  application,  no  contract  was  created ;  Travis  v.  Neder- 
land  etc.  Ins.  Co.,  104  Fed.  488,  43  C.  C.  A.  653,  holding  acceptance  of 
former  proposition  for  insurance,  after  proposer  has  attached  to  it  new 
condition  or  term,  which  is  rejected,  does  not  constitute  contract;  Bowen 
V.  Hart,  101  Fed.  381,  41  C.  C.  A.  390,  holding  where  plaintiff  engaged 
in  looking  up  lands  owned  by  another,  obtaining  possession,  and  clearing 
up  title,  madft  proposition  for  compensation,  and  owner  answered  to  get 
titles  clear  and  that  after  entanglements  removed  satisfactory  settle- 
ment would  be  made,  there  was  no  acceptance  of  offer]  Waterloo  Lum- 
ber Co.  V.  Des  Moines  Ins.  Co.,  158  Iowa,  572,  51  L.  R.  A.  (N.  8.)  539, 
138  N.  W.  507,  holding  assent  of  insured  for  policy  issued  by  company 
other  than  that  from  whom  policy  was  applied  for,  must  be  obtained 
before  property  insured  is  destroyed,  otherwise  first  policy  remains  in 
force;  Wood  v.  Brotherhood  of  American  Teomen,  148  Iowa,  406,  126 
N.  W.  951,  holding  mutual  assent  is  essential  to  contract  of  insurance; 
Kimbro  v.  New  York  Life  Ins.  Co.,  134  Iowa,  90,  12  K  B.  A.  (N.  S.) 
421,  108  N.  W.  1027,  holding  where,  after  note  given  for  premium, 
policy,  other  than  one  applied  for,  was  sent  to  agent,  who  notified  he 
would  deliver  it  when  note  fell  due,  and  insured  died  before  that  time, 
insurer  was  liable  on  policy;  New  York  Life  Ins.  Co.  v.  Levy's  Admr., 
122  Ky.  468,  5  L.  B.  A.  (N.  S.)  739,  92  S.  W.  328,  holding  proposal  to 
accept,  or  acceptance  upon  terms  varying  from  these  offered,  is  rejection 
of  offer;  Washburn  v.  United  States  Casualty  Co.,.  106  Me.  415,  76 
Atl.  904,  holding  where  person  was  acting  as  agent  for  insurance  com- 
pany and  agent  and  trustee  for  insured  and  received  renewal  accident 
policy,  such  policy  was  in  effect  when  accident  occurred  before  insured 
personally  received  policy;  Summers  v.  Mutual  Life  Ins.  Co.,  12  Wyo. 
393,  394,  109  Am.  St.  Rep.  1008,  1009,  66  L.  R.  A.  812,  75  Pac.  944, 
where  plaintiff  executed  note  to  insurer's  agent  in  <>onsidcration  that 
company  would  issue  policy  within  stated  time,  and  insurer  having  re- 
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ceived  pToeeeds  of  note  failed  to  deliver  policy,  plaintiff  could  recover 
for  money  had  and  received;  Giddings  v.  Northwestern  Mut.  Life  Ins. 
Co.,  102  U.  S.  112,  26  Ifc  Ed.  98,  denying  recovery  where  policy  differed 
from  proposals  in  making  payment  of  premium  condition  of  liability; 
Compania  Bilbaina  de  Navigacion  v.  Spanish-American  light  etc.  Co., 
146  U.  S.  497,  36  L.  Ed.  1058,  13  Sup.  Ct.  148,  holding  charter-party 
null  where  parties'  minds  never  met  as  to  part;  Hamblet  v.  City  Ins. 
Co.,  36  Fed.  122,  holding  insurance  not  effected  by  company  mailing 
policy  where  material  facts  had  been  concealed;  Paine  v.  Pacific  etc. 
Life  Ins.  Co.,  51  Fed.  691,  2  C.  C.  A.  459,  holding  approval,  in  ignor- 
ance of  applicant's  death,  of  application  received  thereafter  no  contract 
^o  insure;  Starr  v.  Oalgate  Ship  Co.,  68  Fed.  241, 15  C.  C.  A.  366,  hold- 
ing defendants  not  bound  by  confirmation  of  charter-party  where  terms 
altered  without  their  knowledge;  Yore  v.  Bankers'  etc.  Assn.,  88  Cal. 
612,  26  Pac.  514,  holding  policy  differing  from  proposals  and  never 
assented  to  by  applicant  constituted  no  insurance;  Stephens  v.  Capital 
Ins.  Co.,  87  Iowa,  287,  54  N.  W.  140,  where  fire  policy,  differing  from 
proposab,  was  never  assented  to;  Clark  v.  Insurance  Co.  of  North 
America,  89  Me.  36,  35  L.  R.  A.  879,  35  Atl.  1011,  holding  company  not 
liable  on  policy  issued  without  an  application  and  assented  to  after 
loss;  Michigan  Pipe  Co.  v.  Michigan  Fire  etc.  Ins.  Co.,  92  Mich.  493, 
52  N.  W.  1073,  holding  no  insurance  existed  where  no  terms  agreed 
upon  and  policies  not  delivered  before  loss. 

Distinguished  in  Shattuck  v.  Mutual  life  Ins.  Co.,  4  Cliff.  611,  Fed. 
Cas.  12,715,  where  policy  executed  as  applied  for  and  mailed  to  agent. 

When  contract  of  insurance  is  consummated.    Note,  9  Ann.  Cas. 
222. 

Effect   of   rejecting   portion   of   insurance    application.    Note,    5 
L.  R.  A.  (N.  8.)  789. 

Miscellaneous.  Cited  in  Pendleton  v.  Knickerbocker  Life  Ins.  Co.. 
7  Fed.  178,  incidentally. 

88  Waa  108-119,  28  !■.  Ed.  67,  BEOOlflBE  ▼.  MILWAUXEB  ETC.  B.  B.  OO. 

State  court's  decision  tbat  railroad  company  had  a  legal  corporate  ex- 
istence, and  could  perform  act  of  condemnation,  is  conclusive  upon  Federal 
courts. 

Approved  in  American  Ball  Bearing  Co.  v.  Adams,  222  Fed.  972,  hold- 
ing whether  or  not  an  organization  is  a  valid  corporation  de  jure  is  to 
be  determined  by  statutes  and  decisions  of  State  where  it  is  organized; 
Mooney  v.  Humphrey,  4  McCrary,  114,  12  Fed.  613,  holding  hi^hiest 
State  court's  decision,  affirming  validity  of  organization  of  State  cor- 
poration, bound  Federal  court;  Bushnell  v.  Park,  46  Fed.  209,  and 
loungstown  Coke  Co.  ▼.  Andrews  Bros.  Co.,  79  Fed.  671,  672,  673,  both 
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following  State  Supreme  Court  decisions  in  determining  eharacter  of 
Pennsylvania  joint-stock  associations;  Winona  etc.  R.  R.  Co.  v.  County 
of  Deuel,  3  Dak.  25,  26,  12  N.  W.  569,  and  Van  Matre  v.  Sankey,  148 
111.  552,  39  Am.  St.  Rep.  201,  28  L.  R.  A.  670,  36  N.  E.  631,  both  holdinc^ 
construction  of  State  law  by  highest  State  court  conclusive;  Perry  v. 
Wheeler,  12  Bufih,  652,  and  Hunt  v.  Hunt,  72  N.  Y.  237,  28  Am.  Rep. 
143,  both  holding  construction  of  its  own  laws  by  highest  State  court 
binds  Federal  judiciary. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 

Note,  40  L.  R.  A.  (N.  8.)  433. 

I 
Mode  of  exercising  right  df  eminent  domain,  in  absence  of  constltatlonal 

provision  contra,  is  within  legislature's  discretion,  whose  power  is  unlimited, 
provided  purpose  he  a  puhlic  one  and  Just  compensation  paid  or  tendered. 

Approved  in  Cuyahoga  etc.  Power  Co.  v.  City  of  Akron,  210  Fed.  527, 
liolding  owner  of  property  in  condemnation  suit  is  not  entitled  to  jury 
trial  on  question  of  appropriation,  but  only  on  question  of  amount  of 
compensation;  United  States  v.  Beaty,  198  Fed.  288,  holding  right  to 
trial  by  jury  does  not  embrace  condemnation  cases;  Shasta  Power  Co. 
V.  Walker,  149  Fed.  570,  upholding  right  of  private  corporation  to  con- 
demn land  for  ditch  to  conduct  water  for  purpose  of  generating  elec- 
tricity to  public ;  Johnson  v.  Hunter,  127  Fed.  224,  upholding  Acts  Ark. 
1895,  p.  88,  No.  71,  authorizing  commencement  of  proceeding^  to  enforce 
collection  of  taxes  on  lands  owned  by  nonresidents  of  county  on  notice 
to  be  published  weekly  for  four  weeks;  Thomas  v.  Boise  City,  25  Idaho, 
534,  138  Pac.  1113,  holding  in  action  to  quiet  titl^  and  for  injunction 
to  restrain  taking  of  property  for  uses  of  city,  that  city  ordinance  did 
not  comply  with  requirements  of  statute,  and  condemnation  proceeding's 
were  ineffectual;  Lafayette  etc.  Ry.  Co.  v.  Butner,  162  Ind.  462,  70 
N.  £.  529,  no  appeal  lies  from  ordero*ef using  appointment  of  appraisers 
in  condemnation  proceedings  for  right  of  way  commenced  under  Bums' 
Ann.  Stats.  1901,  §  5160 ;  Tuttle  v.  Moore,  3  Ind.  Ter.  726,  64  S.  W.  590, 
Congress  may  provide  that  lands  patented  to  Creek  nation  under  treaty 
may  be  platted  and  lots  sold  for  benefit  of  Indians;  Gano  v.  Minne- 
apolis &  St.  L.  R.  R.  Co.,  114  Iowa,  722,  89  Am.  St.  Rep.  400,  87  N.  W. 
717,  upholding  Code,  §  2007,  providing  that  in  condemnation  proceed- 
ings by  railroad,  railroad  shall  pay  land  owner's  attorney's  fees ;  Kansas 
City  Southern  Ry.  Co.  v.  Second  Street  Imp.  Co.,  256  Mo.  402,  166  S.  W. 
300,  applying  rule  in  condemnation  proceedings  brought  by  railroad 
company;  JefiEress  v.  Town  of  Greenville,  154  N.  C.  494,  70  S.  E.  920, 
appl3dng  rule  in  suit  condemning  property  for  public  street;  Dallas  v. 
Hallock,  44  Or.  252,  258,  75  Pac.  206,  208.  holding  city  having  power 
to  condemn  land  for  waterworks  could  condemn  land  strip  for  pipe-line 
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and  reservoir  site,  and  could  institute  proceedings  without  first  provid- 
ing fund  for  payments ;  Bauman  v.  Ross,  167  U.  S.  593,  42  L.  Ed.  289, 
17  Sup.  Ct.  983,  upholding  provision  of  §  15  of  act  of  Congress  of  1893, 
relating  to  condemnation  of  lands  for  highways;  Winona  etc.  R.  R.  Co. 
V.  County  of  Deuel,  sustaining  condemnation  proceedings  in  District  of 
Columbia,  according  to  method  prescribed  by  Congress;  In  re  Rupr- 
heimer,  36  Fed.  371,  and  Chappell  v.  United  States,  81  Fed.  765,  26 
C.  C.  A.  600,  sustaining  methods  prescribed  by  Cong^ress  for  exercising 
XK)wer  of  eminent  domain;  State  v.  Jacksonville  etc.  R.  R.  Co.,  20  Fla. 
649,  sustaining  legislature's  power  to  prescribe  mode  of  proceeding  in 
condemning  property;  Matter  etc.  of  Union  Ferry  Co.,  98  N.  Y.  153, 
sustaining  legislative  determination  of  necessity  for  condemnation; 
People  V.  Adirondack  Ry.  Co.,  160  N.  Y.  238,  54  N.  E.  693,  sustaining 
direct  exercise  of  eminent  domain  by  legislative  authority;  Vamer  v. 
Martin,  21  W.  Va.  551,  holding  where  use  was  public,  legislature  must 
determine  necessity  for  and  extent  of  exercise  of  eminent  domain. 

Judicial  power  over  eminent  domain.    Note,  22  L.  R.  A.  (N.  S.) 
19,  118. 

Taking  of  pz^vate  properly  for  oonstnietioii  of  railroad  la  a  public 
neceuity. 

Approved  in  Huling  v.  Kaw  Valley  Ry.  Co.,  130  U.  S.  564,  82  L.  Ed. 
1048,  9  Sup.  Ct.  605,  sustaining  condemnation  of  nonresident's  land  for 
railway;  Cherokee  Nation  v.  Southern  etc.  R.  R.  Co.,  33  Fed.  914,  hold- 
ing construction  of  railroad  proper  case  for  exercise  of  eminent  domain ; 
Central  etc.  R.  R.  Co.  v.  Pennsylvania  R.  R.  Co.,  31  N.  J.  Eq.  492,  hold- 
ing legislative  authorization  of  condemnation  proceedings  for  railroad 
construction  determinative  of  question  of  public  necessity;  Matter  etc. 
of  Union  Ferry  Co.,  98  N.  Y.  153,  sustaining  legislative  determination  of 
necessity  for  condemnation. 

Distinguished  in  Vamer  v.  Martin,  21  W.  Va.  557,  holding  road  from 
property  owner's  dwelling  to  his  lands  not  public  necessity. 

What  uses  justify  exercise  of  power  of  eminent  domain.    Note, 
22  Am.  Dec.  695. 

Occnpation,  witbout  legal  authority,  prior  to  condemnation,  will  not  pre- 
elnde  anbseqaent  talcing  of  legal  meaanrea  to  condemn  the  land. 

Approved  in  Blackwell  etc.  Ry.  Co.  v.  Bebout,  19  Okl.  72,  14  Ann. 
Caa.  1145,  91  Pac.  881,  holding  after  railroad  has  entered  upon  private* 
lands  and  appropriated  right  of  way,  either  railroad  company  or  owner 
might  maintain  condemnation  proceedings,  or  owner  may  sue  for  dam- 
ages; Ingleside  Mfg.  Co.  v.  Charleston  Light  etc.  Co.,  76  S.  C.  100,  56 
S.  E.  666,  holding  where  corporation  enters  on  land  without  his  con- 
sent, it  is  liable  in  trespass  for  damages,  but  it  may  condemn  at  any 
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time  thereafter  on  payment  of  future  damages;  Saniish  River  Boom  Co. 
v.  Union  Boom  Co.,  32  Wash.  604,  73  Pac.  675,  holding  fact  that  boom 
company  took  possession  of  State  lands  and  used  them  for  boom  pur- 
poses prior  to  acquiring  any  right  thereto  does  not  bar  condemnation 
when  sold  by  State  to  another  boom  company,  when  latter  had  never 
been  in  actual  possession;  Searl  v.  School  Distiict,  133  U.  S.  564,  33 
L.  Ed.  747,  10  Sup.  Ct.  378,  affirming  judgment  of  condemnation  where 
proceedings  brought  after  occupation;  Jones  v.  New  Orleans  etc.  R.  R. 
Co.,  70  Ala.  232,  Cory  v.  Chicago  etc.  Ry.  Co.,  100  Mo.  292,  13  S.  W. 
348,  Oregon  Ry.  etc.  Co.  v.  Hosier,  14  Or.  523,  58  Am.  Bep.  325,  13 
Pac.  302,  and  Texas  etc.  Ry.  Co.  v.  Hays,  3  Tex.  App.  Civ.  83,  all  hold- 
ing company  could  resort  to  condemnation  proceedings  after  entry; 
State  V.  Jacksonville  ete.  R.  R.  Co.,  20  Fla.  649,  where  entry  preceded 
condemnation. 

Judgment  of  condemnation  on  eminent  domain  by  competent  court, 
chmrged  with  q^edal  Jurisdiction,  is  not  subject  to  Impeachment  in  a  collat- 
eral proceeding. 

Approved  in  Briscoe  v.  Rudolph,  221  U.  S.  554,  55  K  Ed.  851,  31 
Sup.  Ct.  679,  applying  rule  in  suit  to  enjoin  ^e  for  judgment  of  assess- 
ment for  benefits  resulting  from  extension  of  street;  Kardo  Co.  ▼. 
Adams,  231  Fed.  963,  holding  when  existence  of  corporation  de  facto 
is  established,  its  existence  de  jure  cannot  be  attacked  collaterally,  but 
only  by  State  in  direct  proceeding;  Copley  v.  Ball,  176  Fed.  691,  100 
C.  C.  A.  234,  holding  determination  of  recorder  in  West  Virginia,  he 
having  jurisdiction  to  determine  sufficiency  of  foreign  will  as  will  of 
lands,  cannot  be  collaterally  attacked;  Richmond  etc.  Ry.  Co.  v.  Sea- 
board etc.  Ry.  Co.,  103  Va.  404,  49  S,  E.  514,  under  Code  1887,  c.  46, 
alleged  owners  of  land  sought  to  be  condemned  for  railroad  right  of 
way  not  entitled  to  stay  pending  equity  suit  between  such  owners  in- 
volving title  to  land;  Chesapeake  etc.  R.  R.  Co.  v.  Washington  etc.  Ry. 
Co.,  99  Va.  724,  40  S.  E.  22,  holding  right  of  one  railroad  to  condemn 
land  of  another  is  conclusively  determined  by  condemnation  proceed- 
ings ;  Cooper  v.  Anniston  etc.  R.  R.  Co.,  85  Ala.  108,  4  South.  689,  hold- 
ing errors  of  law  in  condemnation  proceedings  no  ground  for  injunction 
against  company;  Brown  v.  Philadelphia  etc.  R.  R.  Co.,  58  Md.  545,  dis- 
missing bill  to  enjoin  company  from. using  land  condemned;  Union  Depot 
Co.  V.  Frederick,  117  Mo.  148,  21  S.  W.  1120,  affirming  judgment  enjoin- 
ing execution  of  judgment  in  ejectment  against  company  in  possession 
under  condemnation,  proceedings ;  City  v.  Missouri  etc.  Ry.  Co.,  17  Mo. 
App.  110,  and  Baltimore  etc.  R.  R.  Co.  v.  Pittsburg  etc.  R.,  17  W.Va. 
831,  832,  both  holding  judgment  of  condemnation  not  subject  to  col> 
lateral  attack;  dissenting  opinion  in  Leonard  v.  Sparks,  63  Mo.  App. 
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610,  majority  proceedings  subject  to  collateral  attack  for  irregularity 
in  service. 

Collateral  attack  on  eminent  domain  proceeding.    Note,  Ann.  Oba. 
19160,  40»  43. 

28  WaU.  119-128,  28  I».  Ed.  113,  LEWIS  ▼.  EAWEJNa 

Execution  of  bond  for  deed  by  vendor  and  notes  by  vendee  for  purcbase- 
money  made  each  trustee  for  otber  as  to  legal  title  and  purchase  money 
respectively,  former  also  having  vendor's  Uen  for  money. 

Approved  in  Nixon  v.  Marr,  190  Fed.  918,  86  L.  K  A.  (N.  S.)  1067, 
111  C.  C.  A.  503,  holding  vendor  under  his  contract  had  right  to  treat 
it  as  mortgage,  and  foreclose  same  in  suit  in  equity  upon  default  in  pay- 
ment ;  Ferguson  v.  Blood,  152  Fed.  103,  82  C.  C.  A.  482,  holding  where 
seller  of  interest  in  mining  claims  retained  title  to  secure  payment,  he 
could  foreclose  and  recover  deficiency  judgment  on  failure  to  sell  for 
less  than  enough  to  satisfy  debt;  Lenman  y.  Jones,  33  App.  D.  C.  23, 
holder  purchaser  of  equitable  title  has  same  right  to  enforce  specific  per- 
formance as  his  vendor;  Griffith  v.  Stewart,  31  App.  D.  C.  37,  holding 
in  suit  by  executor  for  specific  performance  of  testator's  contract  for 
sale  of  land  that  executor  holds  land  as  trustee  for  purchaser,  and  latter 
holds  purchase  price  as  trustee  for  executor;  Phillips  v.  Ogle,  21  D.  C. 
207,  holding  right  of  cestui  que  trust  to  convey  interest  in  property 
prior  to  remainder  vesting,  purchaser,  however,  being  bound  by  limita- 
tions provided  for  in  trust  deed;  Cutter  v.  Meeker,  71  Neb.  737,  8  Ann. 
Oas.  951,  99  N.  W.  516,  holding  where  widow  of  vendee  under  contract 
of  sale  of  school  lands  paid  for  and  took  title  from  State  for  portion 
assiprned  to  her  as  dower,  such  title  inured  to  benefit  of  heirs;  Hardin 
V.  Boyd,  113  U.  S.  765,  28  L.  Ed.  1144,  5  Sup.  Ct.  775,  holding  parties 
to  similar  transaction  trustees,  vendor  and  his  successors  occupying 
position  of  mortgagees ;  Butler  v.  Douglass,  1  McCrary,  631,  3  Fed.  614, 
holding  vendor  and  vendee  trustees  for  conveyance  of  title  and  per- 
formance of  conditions  respectively;  McConville  v.  Howell,  5  McCrary, 
324,  17  Fed.  107,  sustaining  right  of  vendor  in  contract  to  sell  mining 
property,  to  vendor's  lien  thereon;  Coos  Bay  Wagon-Road  Co.  v. 
Crocker,  6  Sawy.  580,  4  Fed.  583,  sustaining  vendor's  lien  and  holding 
vendee  trustee  for  him  where  sale  on  credit;  Wheeling  etc.  Ry.  Co.  v. 
Reymann  Brewing  Co.,  90  Fed.  193,  195,  32  C.  C.  A.  571,  likening  ven- 
dor's lien  to  a  mortgage;  Wells  v.  Francis,  7  Colo.  415,  4  Pac.  50,  hold- 
ing relations  of  parties  to  title  bond  that  of  mortgagor  and  mortgagee ; 
Hurt  V.  Jones,  75  Va.  347,  holding  one  who,  under  agreement  with  pur- 
chaser at  judicial  sale,  paid  purchase  price,  became  equitable  owner  of 
l&nd;  Rheinboldt  v.  Raine,  6  Ohio  G.  C.  552,  holding  vendor  by  title 
bond  had  equitable  mortgage. 
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What  constitutes  equitable  mortgage.    Note,  4  Am.  ^t.  Rep.  705. 

Nature  of  interest  in  land  contract  as  real  or  personaL    Note,  57 
L.  R.  A.  643. 

Devolution  of  vendee's  interest  under  contract  for  purchase  of 
realty.    Note,  42  L.  R.  A.  (N.  S.)  450. 

Title  of  vendee,  who  took  bond  for  deed  giving  notes  for  purchase 
money,  is  equitable  merely,  but  alienable,  descendible  and  devisable,  like 
real  estate  held  by  legal  title. 

Approved  in  Fleishman  v.  Wood»,  135  Cal.  259,  67  Pac.  277,  holding, 
in  action  to  quiet  title,  defendant  by  cross-complaint  may  enforce  sjic- 
cific  performance  of  contract  between  plaintiff  and  defendant's  assignor, 
so  that  on  performance  of  certain  conditions  assignor  should  be  en- 
titled to  conveyance  of  certain  part  of  land  where  cross-complaint  shows 
performance  of  conditions. 

Vendee  and  his  assignee  are  alike  estopped  from  denying  legal  title,  and 
vendor's  lien  of  vendor  who  has  only  given  bond  for  deed,  taking  notes  for 
purchase  money. 

Approved  in  Southern  etc.  R.  R.  Co.  v.  Townsend,  62  Fed.  164,  hold- 
ing vendee  of  purchaser,  under  contract  of  purchase,  estopped  from 
denying  vendor's  rights  thereunder. 

Distinguished  in  Ellege  v.  Cook,  .5  Lea,  628  (see  dissenting  opinion, 
p.'  640),  holding  possession  of  vendee  under  title  bond  will  not  perfect 
his  vendor's  title  against  superior  title. 

Discharge  in  bankruptcy  of  vendee  who  took  bond  for  deed  giving  notes 
for  purchase  money  does  not  also  discharge  vendor's  lien. 

Approved  in  Graves  v.  Coutant,  31  N.  J.  Eq.  781,  holding  vendee's  dis- 
charge in  bankruptcy  will  not  discharge  vendor's  lien ;  Hulbert  v.  Clark, 
128  N.  Y.  301,  14  L.  R.  A.  61,  28  N.  E.  639,  holding  running  of  stotute 
against  promissory  notes  no  bar  to  foreclosure  of  mortgage;  dissent- 
ing opinion  in  Plet  v.  Willson,  134  N.  Y.  142,  31  N.  E.  337,  majority 
holding  action  by  vendor  to  foreclose  contract  for  sale  of  land  barred 
by  statute. 

Bankruptcy — ^Effect  of  discharge  on  real  property  liens.    Note,  42 
L.  R.  A.  (K.  S.)  295. 

statute  of  limitations  will  not  bar  vendor  who  gave  bond  for  deed,  tak- 
ing notes  for  purchase  money,  from  proceeding  In  equity  against  land,  the 
case  being  one  of  an  express  trust  Barring  of  remedy  upon  simple  contract 
for  purchieise  money  does  not  bar  remedy  against  the  land. 

Approved  ip  Williams  v.  Young,  71  Ark.  168,  71  S.  W.  670,  follow- 
ing rule;  Detroit  Trust  Co.  v.  Goodrich,  175  Mich.  179,  Ann.  Oas.  1915A| 
821,  141  N.  W.  886,  holding  that  in  absence  of  fraud,  cause  of  action 
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by  receiver  of  corporation  to  recover  wrongfully  paid  dividends  was 
barred  by  six  years  statute  of  limitations ;  Andrews  v.  Rio  Grande  Live 
Stock  Co.,  16  N.  M.  536,  120  Pac.  313,  holding  that  possession  by  cestui 
que  trust  in  recognition  of  legal  title  of  trustee  inures  to  benefit  of  legal 
title,  and  will  ripen  into  title  by  adverse  possession;  Worth  y^  Wrenn, 
144  N.  C.  660,  57  S.  E.  389,  holding  where  vendee  is  in  t>os8ession  under 
bond  for  title  and  in  recognition  of  contract,  neither  lapse  of  time  nor 
statute  of  limitation  will  operate  to  prevent  subjection  of  property  to 
payment  of  debt;  Butler  v.  Douglass,  1  McCrary,  632,  634,  3  Fed.  614, 
616,  holding  foreclosure  of  vendor's  lien,  in  such  case  not  barred  by  stat- 
ute; Lemoine  v.  Dunklin  County,  38  Fed.  568,  and  s.  c.  in  Circuit 
Court  of  Appeals,  51  Fed.  489,  2  C.  C.  A.  343,  where  suit  for  convey- 
ance of  legal  title  not  barred,  purchase  money  having  been  paid ;  Daniels 
V.  Benedict,  50  Fed.  354,  holding  statute  no  bar  to  suit  for  partition  by 
cestui  que  trust ;  Warner  v.  New  Orleans,  87  Fed.  837,  31  C.  C.  A.  238, 
holding  suit  on  warrants  drawn  against  a  fund  by  city  for  purchase 
price  of  land  not  barred;  Wheeling  etc.  Ry.  Co.  v.  Reymann  Brewing 
Co.,  90  Fed.  193, 196,  32  C.  C.  A.  571,  holding  vendor  'a  lien  not  barred  by 
statute;  Wbittiiigton  v.  Flint,  43  Ark.  513,  51  Aja.  Bep.  577,  holding 
XK)ssession  by  mortgagor's  vendor  not  adverse  to,  and  no  bar  to  fore- 
closure by,  mortgagee ;  Luco  v.  De  Toro,  91  Cal.  419,  27  Pac.  1086,  hold- 
ing attorney's  equitable  title^  to  whom  client  agreed  to  convey  land  for 
services  performed,  not  barred;  Graves  v.  Coutant,  31  N.  J.  Eq.  781, 
holding  foreclosure  of  vendor's  lien  not  barred  by  statute ;  Hull's  Admr. 
V.  Huirs  Heirs,  35  W.  Va.  165,  29  AsL  St.  Eep.  809,  13  S.  E.  52,  hold- 
ing statute  did  not  apply  to  purchase-money  liens;  New  Orleans  v. 
Warner,  175  U.  S.  130,  44  L.  Ed.  103,  20  Sup.  Ct.  44,  statute  does  not 
bar  claim  against  city  acting  as  trustee. 

Distinguished  in  Rexford  v.  Southern  Woodland  Co.,  208  Fed.  318, 
holding  vendee  was  in  default  for  failure  to  pay  installments  or  taxes 
and  not  entitled  to  specific  performance;  Eddy  v.  San  Francisco,  148 
Fed.  280,  holding  twenty  years'  delay  by  bondholder  barred  right  to  so 
enforce  against  city  street- widening  bonds,  payable  from  special  fund, 
where  city  had  neglected  to  levy  taxes  for  payment  thereof;  Duke  v. 
StoiT,  116  Ga.  389,  42  S.  E.  722,  holding  security  deed  which  does  not 
refer  in  any  way  to  debt  to  secure  which  it  was  given  cannot  be  fore- 
closed as  equitable  mortgage,  and  money  judgment  obtained  thereon  if 
obligation  secured  is  barred  by  limitation ;  Patterson  v.  Hewitt,  11  N.  M. 
42,  55  L.  R.  A.  658,  66  Pac.  565,  holding  eight  years'  delay  in  seeking 
to  enforce  claims  arising  imder  alleged  agreement  for  acquisition  of 
mining  claims  was  laches;  Speidel  v.  Henrici,  120  U.  S.  386,  30  L.  Ed. 
719,  7  Sup..  Ct.  611,  holding  statute  ran  against  cestui  que  trust  from 
time  when  trust  openly  disavowed;  Noddo  v.  Bardon,*47  Fed.  789,  where 
violation  of  trust  not  concealed  and  cestui  que  trust  made  no  inquiries 
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for  twenty  years;  Merrill  y.  Montioello,  66  Fed.  166,  and  Hayden  v. 
Thompson,  71  Fed.  69,  17  C.  C.  A.  592,  where  trust  was  implied  or 
constructive  merely;  Dugan  v.  O'Donnell,  68  Fed.  989,  holding  lapse 
of  time  from  date  of  trustee's  disavowii^  trust  barred  relief;  Frish- 
muth  y.  Farmers'  etc.  Trust  Co.,  95  Fed.  10,  holding  suit  against  trus- 
tee for  breach  of  implied  duties  i)arred. 

Effect  of  barring  of  action  for  purchase  money  upon  right  to  en- 
force vendor's  lien.    Note,  39  L.  R.  A.  (N.  S.)  1174,  1177. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession..    Note,  16  L.  R.  A.  (N.  S.)  1195. 

Disputed  ayerment  of  tender  of  deed  .in  bill  for  land  by  one  claiming  as 
owner  wbo  bas  agreed  to  sell,  not  being  established,  and  it  appearing  tender 
would  have  been  yain,  costs  most  abide  result. 

Approved  in  Security  Savings  Co.  v.  Mackenzie,  33  Or.  212,  52  Pac. 
1047,  where  case  stubbornly  contested  on  technical  grounds  and  tender 
would  have  been  vain. 

Miscellaneous.  Cited  in  Williams  v.  Mitchell,  112  Mo.  311,  20  S.  W. 
650,  presuming  satisfaction  of  lien  after  vendee's  twenty  years'  con- 
tinued possession. 

23  WalL  128-137,  28  L.  Bd.  116,  RAT  y.  N0B8EW0RTH7. 

Bankruptcy  court  has  Jurisdiction  to  order  mortgaged  premises  sold, 
and  direct  cancellation  of  mortgages  and  sale,  ftee  from  encumbrance,  ren- 
dering to  interested  parties  their  respective  priorities  in  the  proceeds. 

Approved  in  In  re  Noel,  137  Fed.  698,  where  alleged  preference  wa^ 
by  way  of  mortgage,  and  property  has  been  sold  and  property  deposited 
in. bankruptcy  court,  court  may  determine  validity  of  mortgage  on  peti- 
tion by  trustee;  In  re  Pittelkow,  92  Fed.  903,  sustaining  similar  juris- 
diction under  act  of  1898 ;  In  re  Sanborn,  96  Fed.  552,  sustaining  sale  of 
mortgaged  property  by  bankruptcy  court  free  from  encumbrance;  Mun- 
son  V.  Boston  etc.  R.  R.  Co.,  120  Mass.  85,  refusing  to  dismiss  attach- 
ment proceedings  on  motion  of  assignee. 

Disting^uished  in  Perkins  v.  McCauley,  98  Fed.  287,  holding,  under 
Bankruptcy  Act  1898,  §  23b,  bankruptcy  court  cannot  set  aside,  at  suit 
of  trustee,  bankrupt's  conveyance  on  ground  of  fraud  or  as  preference, 
where  bankrupt,  trustee  and  defendant  are  citizens  of  same  State; 
Chauncey  v.  Dyke  Bros.,  119  Fed,  5,  55  C.  C.  A.  579,  arguendo. 

Valid  sale  of  bankrupt's  encumbered  property,  free  ftom  encumbrance, 
cannot  be  made  by  bankruptcy  court  except  upon  assignee's  ^plication  for 
an  order,  and  showing  grounds  therefor,  and  notice  and  svnmons  to  secured 
creditors  to  appear  and  def  end. 
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Approved  in  In  re  Crowell,  199  Fed.  661,  holding  where  bankrupt's 
tmstee  sold  land  free  from  encumbrances  and  liens,  trustee  was  not 
bound  to  reimburse  purchaser  for  taxes  which  had  been  assessed  against, 
but  were  not  a  lien  at  time  of  sale  on  land ;  Cooney  v.  Collins,  176  Fed. 
193,  99  C.  C.  A.  643,  holding  bankruptcy  court  has  no  jurisdiction  over 
controversy  between  trustee  and  one  to  whom  bankrupt  conveyed  prop- 
erty who  has  possession,  claims  it  and  does  not  consent  to  Jurisdiction ; 
In  re  Kellogg,  121  Fed.  336,  67  C.  C.  A.  647,  holding,  under  Bankruptcy 
Act  1898,  §  2,  subd.  7,  bankruptcy  court  may  in  summary  proceedings 
before  referee  determine  validity  of  mortgage;  Factors*  etc.  Ins.  Co.  v. 
Murphy,  111  U.  S.  742,  28  L.  Ed.  584,  4  Sup.  Ct.  681,  holding  notice  to 
person  claiming  to  be  creditor's  agent  insufficient  to  bind  creditor ;  Black 
V.  Scott,  9  Fed.  190,  holding  mortgagees  not  parties  to  proceedings  for 
sale  of  property  not  affected  thereby;  In  re  Pittelkow,  92  Fed.  904, 
holding  notice  to  mortgagees  and  lienhplders  necessary;  Tennessee  etc. 
R.  R.  Co.  V.  East  etc.  Ry.  Co.,  75  Ala.  629,  holding  claimant  not  noti- 
fied and  not  party  to  proceedings  for  sale  in  bankruptcy  court  not 
barred ;  Cain  v.  Sheets,  77  Ala.  496,  holding  lienors  who  were  not  par- 
ties thereto  not  barred  by  assignee's  sale;  Murphy  v.  Factors'  etc.  Ins. 
Co.,  33  La.  Ann.  461  (reversed  in  Factors'  etc.  Ins.  Co.  v.  Murphy,  111 
U.  S.  742,  28  L.  Ed.  584,  4  Sup.  Ct.  681),  holding  secured  creditor,  not 
party  to  proceedings  for  sale,  not  precluded  thereby ;  Lindemann  v.  Ing- 
ham, 36  Ohio  St.  14,  holding  notice  to  mortgagee  of  assignee's  sale  essen- 
tial, and  properly  given ;  Bonlware  v.  Hartsook,  83  Va.  686,  3  S.  E.  292, 
holding  sale  by  register  of  bankrupt's  bonds  not  free  of  liens;  Moor- 
man V.  Arthur,  90  Va.  473,  18  S.  E.  876,  holding  persons  interested  who 
were  not  parties  to  proceedings  in  bankruptcy  for  sale  were  not  bound 
thereby;  In  re  Cooper,  6  Fed.  Cas.  469,  16  N.  B.  R.  178,  holding  sale, 
without  order  of  court,  not  free  from  encumbrances;  Sheffield  etc.  Ry. 
Co.  V.  Newman,  77  Fed.  793,  23  C.  C.  A.  459,  holding  owner  of  superior 
lien  who  was  not  made  party  not  barred  by  foreclosure  sale ;  Baltimore 
etc.  R.  R.  Co.  V.  Wagner,  43  Ohio  St.  78,  1  N.  E.  93,  enjoining  collection 
of  special  tax  assessed  against  land  owner  in  proceeding  to  which  he 
was  stranger;  Francisco  v.  Shelton,  86  Va.  768,  8  S.  IB.  794,  holding 
State  court's  jurisdiction  not  divested  by  bankruptcy  proceedings  to 
which  lien  creditor  not  party;  Stimpson  v.  Pease,  63  lo^a,  673,  5  N.  W. 
762,  arguendo. 

Distinguished  in  McKay  v.  Hamill,  186  Fed.  16, 107  C.  C.  A.  115,  hold- 
ing where  personal  property  of  bankrupt,  on  which  claimant  held  deed 
of  trust,  was  sold  for  benefit  of  estate,  and  parties  and  purchaser  con- 
sidered sale  to  have  been  made  free  from  liens,  it  would  be  so  held, 
and  claimant's  lien  transferred  to  proceeds;  In  re  Union  Trast  Co.,  122 
Fed.  938,  939,  59  C.  C.  A.  461,  holding  where  property  is  of  such  char- 
acter that  it  must  be  sold  in  lump,  and  is  claimed  entirely  by  mortgagee, 
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and  in  part  by  bankrupt's  trustee,  court  could  order  sale  witbout  preju- 
dice to  right  of  mortgagee  and  trustee  to  proceeds ;  Daily  v.  Doe,  3  Fed. 
917,  holding  seizure  in  admiralty  constructive  notice,  and  purchaser 
takes  unencumbered  title. 

Assignee's  sale  of  bankrupt's  encumbered  property  may,  nnder  some  cir- 
cumstances, be  set  aside  for  want  of  notice  to  prior  mortgagee  as  violating 
his  rights,  or  be  may^afllrm  tbe  sale  and  enforce  bis  priority  against  pro- 
ceeds. 

Approved  in  Haynes  ▼.  Pickett,  154  U.  S.  627,  23  L.  Ed,  1008,  14  Sup. 
Ct.  1203,  following  rule;  McAllister  v.  Bodkin,  76  Va.  814,  sustaining 
right  of  lienholder,  not  party  to  bankrupt  proceedings,  to  subject  bank- 
rupt's homestead  to  lien. 

Assignee*  may  sell'  encomberetl  property  wifhout  court's  order,, but  in 
such  case  conveys  no  better  title  tban  bankrupt  could  bave  done,  sale  being 
subject  to  encumbrances.  Notice  xof  sucb  sale  to  secured  creditars  is  un- 
necessary. ' 

Approved  in  Pope  v.  Davenport,  52  Tex.  219,  mistaining  validity  of 
sale  as  to  bankrupt's  interest,  though  adverse  clftimant  not  a  party; 
John  V.  Battle,  58  Tex.  596,  holding  assignee's  sale  conveyed  only  bank- 
mpt's  interest. 

28  Wall.  137-160,  23  L.  Bd.  124,  BANDALIa  ▼.  XBEIOEB. 

It  was  competent  for  Minnesota  legislature  to  vallilate  prior  conveyance 
under  husband  and  wife's  Joint  power  of  attorney,  unauthorized  by  the  then 
existing  law,  and  thus  defeat  wif e^s  inequitable  claim  to  dower  in  land 
conveyed. 

Approved  in  Amett  v.  Reade,  220  U.  S.  320,  55  L.  Ed.  481,  31  Sup. 
Ct.  425,  holding  under  law  of  New  Mexico  of  1901,  providing  both  hus- 
band and  wife  must  join  in  conveyance  of  land  acquired  during  cover- 
ture, husband's  deed  without  her  signature  is  ineffectual,  although  land 
was  acquired  prior  to  passage  of  act ;  West  Side  Belt  R.  R.  Co.  v.  Pitts- 
burgh Construction  Co.,  219  U.^S.  103,  55  L.  Ed.  112,  31  Sup.  Ct.  196, 
holding  act  of  Pennsylvania  validating  contract  by  foreign  corporation 
which  had  not  complied  with  registration  law  was  within  power  of 
State;  McFaddin  v.  Evans-Snider-Buel  Co.,  185  U.  S.  513,  46  L.  Ed. 
1019,  22  Sup.  Ct.  761,  upholding  act  of  Congress  of  February  3,  1897, 
amending  Mansf .  Dig.  Ark.,  §  4742,  relating  to  recordation  of  mort- 
gages in  Indian  Territory,  affirming  105  Fed.  301;  Thomas  v.  Woods, 
173  Fed.  592,  19  Ann.  Gaa.  1080,  26  L.  B.  A.  (K.  S.)  1180,  97  C.  C.  A. 
535,  holding  bankruptcy  acts  are  intended  to  deal  only  with  property  of 
debtor,  and  cannot  affect  wife's  dower  interest;  Downs  v.  Blount,  170 
Fed.  22,  81  L.  E.  A.  (N.  S.)  1076,  95  C.  C.  A.  289,  holding  married 
woman's  deed  defectively  acknowledged,  but  otherwise  valid,  was  ad- 
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missible  as  proof  of  title  after  passage  of  curative  aet  of  Texas  legis- 
lature of  April  12, 1907;  Burget  v.  Merritt,  156  Ind.  148,  149,  57  N.  E. 
716,  717,  holding  Acts  1889,  p.  430,  §  2,  providing  that  where  children 
of  former  wife  had  executed  deed  of  lands  in  which  they  had  expectancy 
during  widow's  life,  such  conveyance  binds  their  interest  when  acquired 
by  inheritance,  is  retroactive;  Whitlock  v.  Hawkins,  106  Va.  251,  53  S.  E. 
404,  upholding  act  of  1906,  re^nacting  Code,  c.  23,  relating  to  assess- 
ments of  lands ;  State  v.  King,  64  W.  Va.  601,  63  S.  E.  491,  under  act  of 
1905,  land  sold  as  forfeited  for  nonentry  on  tax-books,  or  transferred 
to  junior  claimant,  cannot  be  again  sold  by  State  nor  redeemed  by 
former  owner;  Williams  v.  Paine,  169  U.  S.  79,  42  h.  Ed.  668,  18  Sup. 
Ot.  288,  holding  defectively  executed  deed  validated  by  curative  statute ; 
Mitchell  V.  Campbell,  19  Or.  206,  24  P&c.  468,  sustaining  constitutionality 
of  statutes  curing  defective  conveyances ;  dissenting  opinion  in  Reynolds 
V.  Randall,  12  R.  I.  530,  majority  holding  statute  requires  more  evi- 
dence than  was  formerly  necessary  to  prove  adverse  possession  of  user 
unconstitutional;  'dissenting  opinion  in  Brown  v.  Morrisey,  124  N.  C. 
298,  32  S.  E.  689,  arguendo ;  Rumph  v.  Hiott,  35  S,  C.  455, 15  S.  E.  239, 
holding  statute  divesting  vested  rights  unconstitutional;  Danforth  v. 
Groton  Water  Co.,  Vale  Mills  v.  Same,  178  Mass.  477,  69  N.  E.  1034, 
arguendo. 

Distinguished  in  CoDins  v.  Goldsmith,  71  Fed.  681,  holding  statute 
validating  deeds  signed  in  due  form  did  not  validate  feme  covert's  deed ; 
Forster  v.  Forster,  129  Mass.  666,  where  statute  did  not  prescribe 
uniform  rule. 

Constitutionality   of   statute   legalizing   invalid   private   contract. 
Note,  22  L.  R.  A.  881. 

Constitutionality  of  statutes  curing  defective  acknowledgments  of 
conveyances.    Note,  81  L.  R.  A.  (N.  S.)  1078. 

Dower  during  husband's  life  is  a  mere  expectancy,  wholly  given  by  law, 
which  the  law  may  increase,  diminish,  alter  or  take  away. 

Approved  in  Billings  v.  People,  189  111.  477,  59  N.  E.  800,  holding  in- 
heritance tax  law,  June  15,  1895,  imposing  tax  on  all  property  passin?^ 
by  will  or  under  intestate  laws,  includes  dower,  whether  widow  accepts 
devise  for  her  benefit  or  elects  dower  in  lieu  thereof;  Stitt  v.  Smith, 
102  Minn.  255,  18  L.  R.  A.  (N.  S.)  723,  113  N.  W.  633,  holding  that 
during  husband 's  life  dower  interest  is  mere  expectancy,  and  wife  is  not 
necessary  party  to  action  against  husband  to  determine  nature  of  his 
title  to  realty;  Qriswold  v.  McGee,  102  Minn.  124,  12  Ann.  Gas.  186^ 
112  N.  W.  1022,  Minnesota  Act  of  1901,  c.  33,  abolisl^ing  right  of  sur- 
viving husband  or  wife  to  one-third  interest  in  such  lands  of  other  as 
have  been  divested  by  execution  sale,  etc.,  applies  to  lands  which  piior 
to  passage  of  act  have  been  sold  under  execution  against  owning  spouse ; 
Reade  v.  De  Lea,  14  N.  M.  457,  95  Pa.  136,  holding  act  providing  that 
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neither  spouse  shall  dispose  of  land  acquired  during  coverture  by 
onerous  title,  unless  both  join  does  not  affect  suc^  proi)erty  acquired 
prior  to  act ;  Anderson  v.  Wilkins,  142  N.  C.  159,  9  L.  R.  A.  (N.  8.)  1145, 
55  S.  E.  274,  applying  principle  and  holding  valid  act  declaring  parties 
not  in  esse  who  may  take  property  in  expectancy  or  upon  contingency 
bound  by  proceedings  therefor  had  for  its  sale;  Ferguson  v.  Gentry, 
206  Mo.  202,  104  S.  W.  107,  holding  statute  providing  that  in  case  of 
death  of  wife  without  descendants,  husband  shall  be  entitled  to  one-half 
her  estate  is  not  unconstitutional  as  to  wife  married  and  owning  land 
prior  to  enactment  of  statute;  George  v.  Hess,  48  W.  Va.  535,  536,  37 
S.  E.  565,  holding  inchoate  dower  not  being  vested  estate  in  wife  until 
death  of  husband  in  suit  to  sell  husband's  land  in  his  lifetime  to  pay 
liens,  no  provision  need  be  made  out  of  proceeds  to  pay  dower ;  Richards 
V.  Bellingham  Bay  Land  Co.,  47  Fed.  855,  and  s.  c.  in  Circuit  Court  of 
Appeals,  54  Fed.  210,  4  C.  C.  A.  290,  both  holding  statute  destroyed 
wife's  inchoate  right  of  dower  in  land  previously  alienated  by  her  hus- 
band ;  McNeer  v.  McNeer,  142  111.  400,  19  L.  R.  A.  262,  32  N.  E.  684, 
holding  husband's  contingent  estate  in  wife's  lands  was  defeated  by 
legislation;  Gkierin  v.  Moore,  25  Minn.  464,  holding  inchoate  right  of 
dower  cut  off  by  legislation ;  Chouteau  v.  Missouri  etc.  Ry.  Co.,  122  Mo. 
394,  30  S.  W.  300,  holding  inchoate  right  to  dower  during  husband's 
life  within  legislature's  control;  People's  Loan  &  Exchange  Bank  of 
Laurens  v.  Garlington,  54  S.  C.  429,  71  Am.  St.  Rep.  809,  32  S.  E.  522, 
sustaining  statute  providing  contingent  remainders  cannot  be  barred  by 
deed  of  feofi^ent  with  livery  of  seisin;  Shell  v.  Duncan,  31  S.  C.  569, 
5  L.  R.  A.  828,  10  S.  E.  336,  arguendo. 

Distinguished  in  Swartz  v.  Andrews,  137  Iowa,  266,  126  Am.  St.  Rep. 
285,  114  N.  W.  890,  holding  after  contingent  right  of  dower  became  con- 
verted into  title  by  death  of  spouse,  legislature  had  no  power  to  divest 
it  by  subsequent  enactment. 

Legislative  control  of  inchoate  dower.    Note,  12  Aim.  Oas.  191. 

Effect  of  statutes   to   defeat   or  preserve   pending   civil   actions. 
Note,  14  L.  R.  A.  721. 

Legislative  power  to  defeat  contingent  interests.    Note,  19  L.  R.  A. 
247. 

Legislative  power  to  change  or  destroy  estates  by  dower,  curtesy, 
etc.    Note,  19  L.  R.  A.  256. 

Statos  of  marriage  and  rlgtats  and  dutieB  of  parties  thereto  discussed. 
Cited  in  Coe  v.  Hill,  201  Mass.  21,  86  N.  E.  950,  testamentary  gift  to 
daughter  free  from  trust  upon  death  of  husband  or  permanent  and  legal 
separation  from  him  is  not  invalid  as  tending  to  cause  separation. 

Miscellaneous.  Cited  in  Riddle  v.  Riddle,  26  Utah,  277,  72  Pac.  1084, 
to  point  that  marriage  is  founded  on  mutual  consent. 
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28  WalL  160-16i,  23  L.  Bd.  50»  SnOKMET  ▼.  WILT. 

DUrtUct  ftod  Oirciiit  OonirtB  have  concmxent  Jsriidictioii  of  snits  at  law 
or  in  equity  between  assignee  In  bankruptcy  and  ipersons  claiming  adverse 
Interests  In  property,  or  rights  transferable  to  or  vested  in  assignee.  Snch 
suits  are  not  within  Circuit  Court's  supervisory  Jurisdiction. 

Approved  in  Security  Warehousing  Co.  v.  Hand,  143  Fed.  38,  74 
C.  C.  A.  186,  where  petition  filed  in  bankruptcy  court  in  nature  of  bill 
in  equity  to  establish  right  of  petitioner  to  take  possession  of  property 
also  claimed  by  bankrupt's  trustee,  order  thereon  is  appealable  under 
Bankruptcy  Act,  §  24a ;  In  re  Scherber,  131  Fed.  124,  where  petition  of 
bankruptcy  trustee  to  recover  preference  by  summary  proceedii^  did 
not  allege  that  respondent's  claim  was  colorable  only,  and  respondent 
objected  to  form  of  proceedings,  bankruptcy  court  could  not  determine 
matter  except  by  plenary  suit;  In  re  Baudouiney  101  Fed.  577,  41 
0.  C.  A.  318,  holding  stranger  to  bankruptcy  proceedings  setting  up  ad- 
verse title  to  property  claimed  by  trustee  as  assets  of  estate  cannot  be 
compelled  to  submit  claims  to  adjudication  in  stmimary  proceedings  in 
bankruptcy  court;  Swann  v.  Sanborn,  4  Woods,  630,  Fed.  Cas.  13,675, 
and  lisberger  v.  Gamett,  1  Hughes,  650,  Fed.  Cas.  8383,  sustaining  Dis- 
trict Court's  jurisdiction;  Gk>odrich  v.  Wilson,  119  Mass.  434,  holding 
such  jurisdiction  not  incidental  to  that  in  bankruptcy,  and  not  exclusive 
of  State  courts ;  In  re  Worcester  County,  102  Fed.  811,  42  G.  G.  A.  637, 
arguenda 

That  assignee  comes  into  District  Court  by  "petition,**  contesting  cer- 
tain alleged  liens  against  the  bankrupt  estate,  does  not  make  the  ptoceedlng 
anything  other  than  a  suit  in  equity. 

Approved  in  In  re  Matthews,  109  Fed.  607,  upholding  power  of  referee 
to  whom  bankruptcy  matter  has  been  referred  to  generally  to  enjoin,  on 
petition  of  trustee,  sale  of  property  of  bankrupt  by  one  of  several  lien- 
ors, to  order  sale  free  from  encumbrances,  and  to  settle  priority  of  liens, 
where  all  parties  appear  and  submit  controversies  to  his  decision  with- 
out objection;  In  re  Steuer,  104  Fed.  977,  holding  where  trustee  files 
petition  to  set  aside  preference,  entitled  in  bankruptcy  proceedings,  but 
which  contains  all  features  of  equity  bill,  under  which  defendant  has 
been  given  full  op}>ortunity  to  protect  rights,  as  in  plenary  suit,  and  he 
has  contested  case  before  referee  without  objection  to  jurisdiction  or 
form  of  proceeding,  he  cannot  make  such  objection  on  petition  for  re- 
view ;  Pettus  V.  Georgia  R.  R.  etc.  Co.,  3  Woods,  629,  Fed.-  Cas.  11,048, 
and  Lisberger  v.  Gamett,  1  Hughes,  649,  Fed.  Cas.  8383,  both  holding 
proceedings  were  suits  in  equity;  In  re  Churchman,  5  Fed.  186,  holding 
petition  to  ascertain  and  establish  lien  on  bankrupt's  vessel  a  suit  in 
equity. 

Distingiiished  in  In  re  Michie,  116  Fed,.  753,  arguendo. 
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Omission  to  pray  for  process  in  assignee's  petition,  contesting  certain 
liens,  does  not  make  the  proceeding  other  than  a  case  in  equity  where  re- 
spondents volontarlly  appeared  and  waived  inrocess  or  answered. 

Approved  in  In  re  Steuer,  104  Fed.  978,  979,  holding  where  trustee 
files  petition  to  set  aside  preference,  entitled  in  bankruptcy  proceedings, 
but  which  contains  all  features  of  equity  bill,  under  which  defendant 
has  been  given  full  opportunity  to  protect  rights  as  in  plenary  suit,  and 
he  has  contested  case  before  referee  without  objection  to  jurisdiction 
or  form  of  proceeding,  he  cannot  make  such  objection  on  petition  for 
review;  Milner  v.  Meek,  96  U.  S.  257,  24  L.  Ed.  446,  where  errors  of 
form  waived;  In  re  Campbell,  3  Hughes,  288,  289,  Fed.  Cas.  2348,  hold- 
ing adverse  claimant,  who  voluntarily  asked  adjudication  of  her  rights, 
bound  thereby;  In  re  Anderson,  23  Fed.  494,  501,  holding  filing  of  peti- 
tion made  all  creditors  in  court  parties  thereto;  In  re  Carrier,  48  Fed. 
163,  where  parties  voluntarily  appeared  and  answered. 

Otrcnit  Oonrt's  final  Judgments  and  decrees  in  bankruptcy  cases,  whether 
originally  brought  there  or  on  appeal  from  District  Court,  are  reviewable  in 
Supreme  Court  if  within  the  pecuniary  limit  and  ap|>eal  is  properly  per- 
fected. 

Approved  in  Milner  v.  Meek,  95  U.  S.  257,  24  L.  Ed.  446,  entertaining 
appeal. 

Where  review  of  District  Court's  Judgment  is  improperly  sought  under 
clatlse  in  bankrupt  act  giving  Circuit  Court  merely  supervisory  power,  appeal 
should  be  dismissed. 

Approved  in  First  Nat.  Bank  v.  State  Nat.  Bank,  131  Fed.  432,  65 
C.  C.  A.  414,  where  appeal  has  been  perfected  under  Baiikruptcy  Act, 
§  25a,  from  judgment  allowing  or  rejecting  debt,  District  Court  cannot 
entertain  motion  for  rehearing  pending  appeal;  Sdndusky  v.  National 
Bank,  23  Wall.  293,  23  L.  Ed.  156,  Wiswall  v.  Campbell,  93  U.  S.  348, 
23  L.  Ed.  923,  and  Nimick  v.  Coleman,  95  U.  S.  268,  24  L.  Ed.  448, 
dismissing  appeal  where  case  within  Circuit  Court's  supervisory  juris- 
diction, under  bankrupt  act;  In  re  Herdic,  40  Fed.  361,  arguendo. 

"Where  Circuit  and  Supreme  Court  are  both  without  Jurisdiction,  ordi- 
narily case  should  be  merely  dismissed  by  latter. 

Approved  in  Sandusky  v.  National  Bank,  23  Wall.  293,  28  L.  Ed.  156, 
dismissing  appeal  where  case  within  Circuit  Court's  supervisory  juris- 
diction under  bankrupt  act. 

Where  Circuit  Court  is  without  appellate  Jurisdiction,  but  renders  Judg- 
ment or  decree  in  favor  of  party  instituting  suit,  Supreme  Court  will  reverse 
same  and  remand  cause  with  direction  to  dismiss  it^  since  dismissal  of  appeal 
would  work  injustice. 
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Distingaished  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  369, 
371,  25  L.  Ed.  202»  disifiissing  appeal  where  Circuit  Court  had  juris- 
diction* 

Appeal  having  been  improperly  taken  to  Circuit  Oonrt,  and  time  for 
appeal  having  elapeed,  semhle,  it  la  proper  for  Supreme  Court  to  suggest 
application  for  review  *in  District  Court. 

Approved  in  In  re  Hudson  Clothing  Co.,  140  Fed.  50,  where  adjudica- 
tion of  bankruptcy,  made  after  full  hearing  and  no  appeal  taken,  re- 
hearing denied  where  motion  made  after  time  to  appeal  expired;  In  re> 
Wright,  96  Fed.  821,  holding  court  could  grant  rehearing  on  petition, 
so  as  to  revive  right  of  appeal  where  lost  without  culpable  neglect. 

28  WaU.'  166-181,  28  I..  Ed.  90,  THE  8EA  GXTLL. 

Congressional  regulations,  prescribing  conduct  in  emergency,  are  obliga- 
tory where  applicable,  and  where  inapplicable,  established  usages  of  naviga- 
tion apply. 

Approved  in  The  George  W.  Roby,  111  Fed.  608,  610,  49  C.  C.  A.  481, 
holding  steamer  navigating  Lake  •Huron,  in  dense  fog,  at  fault  for 
keeping  up  speed,  after  hearing  signal  of  another  vessel  close  b}^  ron- 
trary  to  28  Stat.  645,  Rule  16;  The  E.  A.  Packer,  140  U.  S.  366,  35 
L.  Ed.  467,  11  Sup.  Ct.  796,  where  vessel  required  to  keep  her  course 
changed  it. 

Steamer  approaching  saUing  vessel,  in  such  direction  as  to  Involve  risk 
of  collision,  must  keep  out  of  way  and  sailing  vessel  must  keep  her  course. 

Approved  in  The  Pilot  Boy,  116  Fed.  874,  63  C.  C.  A.  329,  followin^' 
rule;  Hall  v.  Little,  2  Flipp.  161,  Fed.  Cas.  5939,  holding  steamer  prima 
facie  liable  for  collision  with  stationary  craft. 

Steamer  held  in  fault  for  failure  of  steamer's  lookout  to  see  schooner's 
lights  on  clear  night,  followed  by  deck  offl.cer's  erroneous  orders  to  starboard 
Instead  of  backing,  before  ascertaining  schooner's  course. 

Approved  in  The  City  of  New  York,  147  U.  S.  85,  87  L.  Ed.  90,  13 
Sup.  Ct.  216,  and  The  Martello,  153  U.  S.  72,  88  L.  Ed.  641,  14  Sup.  Ct. 
726,  both  holding  change  of  helm,  instead  of  stopping,  negligent  where 
other  vessel's  position  unknown;  The  Steamer  Ancon,  6  Sawy.  123,  Fed. 
Cas.  348,  holding  absence  of  competent  lookout  a  grave  fault;  The 
Golden  Grove,  13  Fed.  691,  698,  holding  steamer  at  fault  for  not  havins: 
competent  lookout  and  not  slackenii^  speed;  The  St.  Nicholas,  49  Fed. 
679,  holding  burden  on  vessel  having  no  lookout  to  show  peril  not 
caused  thereby ;  The  New  York,  175  U.  S.  204,  44  L.  Ed.  184,  20  Sup. 
Ct.  67,  vessel  in  fault  for  failure  to  see  lights  on  clear  night;  Tlie 
Havana,  54  Fed.  415,  holding  steamer  should  liave  backed. 

Modified  in  The  Umbria,  166  U.  S.  410,  41  L.  Ed.  1058,  17  Bup.  Ct. 
613,  holding  change  of  course  not  necessarily  a  fault. 
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Sdiooner  held  not  In  fault  for  change  of  course,  when  neoessary  to  avoid 
Immediate  danger,  or  In  throes  of  a  coUieion. 

Approved  in  The  Philadelphia,  199  Fed.  304,  holding  as  conditions 
were  such  as  to  require  tug  to. keep  out  of  way,  which  she  could. rea- 
sonably have  done,  she  was  responsible  for  damages,  resulting  to 
schooner  from  collisioii ;  The  Columbia,  109  Fed.  669,  48  C.  C.  A.  596, 
holding  where  two  vessels  were  in  tow  of  tug,  and  one,  through  negli- 
gent steering,  failed  to  follow  course  of  tug,  but  sheered  across  other's 
hawser  and  then  back  when  her  hawser  parted  and  she  collided  with 
other,  first  ship  solely  liable,  though  latter  made  improper  maneuvers 
after  collision  became  inevitable;  The  £.  A.  Packer,  49  Fed.  99  (reversed 
in  140  U.  S.  336,  85  L.  Ed.  457,  11  Sup.  Ct.  796),  holding  wrong  step  in 
extremis  chai^able  to  vessel  which  brought  about  danger. 

Propriety  of  instruction  that  if  jury  do  not  believe  testimony  of 
witness  they  must  deem  him  g^ty  of  perjury.  Note,  Ann.  Gas. 
1912I>,  281. 

Miscellaneous.  Cited  in  The  Vedamore,  137  Fed.  847,  70  C.  C.  A. 
342,  ocean  steamer  having  lookout  in  crow's  nest,  one, hundred  feet 
from  stem,  liable  for  collision  with  schooner  while  in  Chesapeake  Bay. 

23  WaU.  181-246,  23  L.  Ed.  161,  THE  OOBN-PI«ANTER  PATENT  (BBOWV 
▼.  GUILD;  SAME  v.  SEIaBY). 

Mere  application  for  patent  for  machine,  voluntarily  withdrawn,  was  of 
itself  no  bar  to  patent  therefor  to  another,  and  cannot  take  case  out  of 
category  of  nnsuccessf  nl  experiments. 

Approved  in  Consolidated  Contract  Co.  v.  Hassam  Paving  Co.,  227 
Fed.  441  (a£Brming  Hassam  Paving  Co.  v.  Consolidated  Contract  Co., 
215  Fed.  117),  holding  single  experiment  with  pavement  which  was  un- 
satisfactory and  was  abandoned  is  not  sufficient  in  law  to  anticipate 
successful  patent;  Benthall  Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed. 
924,  holding  void  Jones  patent  No.  808,442,  for  peanut  picker;  Wright 
Co.  V.  Herring-Curtiss  Co.,  177  Fed.  260,  upholding  Wright  patent 
No.  821,393,  for  flying-machine;  Warren  Bros.  Co.  v.  City  of  Owosso, 
166  Fed.  315,  318,  92  C.  C.  A.  227,  holding  that  another's  prior  use  of 
patented  street  pavement  was  abandoned  ex])eriment,  which  did  not 
anticipate  patent,  and  infringement  upheld;  Automatic -Weighing  Mach.- 
Co.  V.  Pneumatic  Scale  Corp.,  166  Fed.  297,  92  C.  C.  A.  206,  holding 
Thomas  patent  for  improvements  in  automatic  weighing  machine  not 
anticipated,  valid  and  not  infringed ;  Sydeman  v.  Thoma,  32  App.  D.  C. 
372,  in  interference  case  involving  invention  of  machine  for  treating 
fabric  to  be  used  as  insoles  for  shoes,  reduction  to  practice  was  not 
shown  by  juifior  parties  who  laid  aside  machine  because  it  worked  too 
slowly ;  Gidlagher  v.  Hier,  25  App.  D.  C.  81,  affirming  decision  in  inter- 
ference proceedings  involving  invention  of  friction  spring,  against  per- 
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sou  first  making  device,  but  failing  to  reduce  it  to  practice,  and  in  favor 
of  earliest  applicant  for  patent;  United  States  v.  Hall,  7  Mackey 
(D.  C.)y  20,  1  L.  R.  A.  788,  holding  upon  reasonable  request  made,  com- 
mission of  patents  should  furnish  certified  copy  of  abandoned  applica- 
tion for  patent,  and  refusal  entitles  applicant  for  writ  of  mandamus; 
Deering  v.  Winona  Harvester  Works,  155  U.  S.  302,  39  L.  Ed.  159,  15 
Sup.  Ct.  124,  and  Union  Paper  Bag  Machine  Co.  v.  Pultz,  15  Blatchf. 
165,  Fed.  Cas.  14,392,  both  holding  former  temporary  use  of  somewhat 
similar  contrivance,  since  abandoned,  did  not  invalidate  subsequent 
patent;  Herring  v.  Nelson,  14  Blatchf.  305,  Fed.  Cas.  6424,  holdin<5 
former  rejected  application  no  bar;  Putnam  v.  Hutchinson,  11  Biss.  237, 
239,  12  Fed.  129,  131,  where  alleged  infringement  was  of  portion  of 
contrivance  as  to  which  application  rejected;  National  etc.  Machine  Co. 
v.  John  R.  Williams  Co.,  44  Fed.  194,  12  L.  R.  A.  110,  and  Lamson  v. 
Martin,  159  Mass.  565,  35  N.  E.  81,  as  to  what  constitutes  invention; 
Albright  v.  Celluloid  Harness  Trimming  Co.,  1  Fed.  Cas.  322,  mere  ex- 
periments are  not  anticipations;  Rubber  Step  Mfg.  Co.  v.  Metropolitan 
R.  R.  Co.,  20  Fed.  Cas.  1297,  rejected  application  is  not  in  itself  a  bar 
to  patent  to  another. 

Distinguished  in  Miller  &  England  v.  Walker  etc.  Bin  Co.,  138  Fed. 
922,  holding  void  Bacon  patent  No.  447,532,  for  tilting  bin,  bin  having 
been  previously  made  and  used  by  another;  Westinghouse  v.  Chartiers 
etc.  Gas  Co.,  43  Fed.  588,  holding  application  favorably  passed  tipon, 
though  patent  not  issued,  admissible  in  evidence. 

Mere  application  for  patent,  not  issued,  may  liave  beartng  on  ^rnoMon 
of  pilor  inTention  or  discovery. 

Approved  in  Westinghouse  y.  Chartiers  etc.  Gas  Co.,  43  Fed.  589, 
holding  such  application  admissible  in  evidence. 

Beissned  patents,  obtained  for  Brown's  corn-planter,  held  to  have  beea 
for  things  contained  in  original  patent. 

Approved  in  Herring  v.  Nelson,  14  Blatchf.  304,  Fed.  Cas.  6424, 
Christman  v.  Rumsey,  17  Blatchf.  155,  156,  Fed.  Cas.  2704,  Wilson  v. 
Coon,  18  Blatchf.  540,  6  Fed.  619,  Dederick  v.  Cassell,  9  Fed.  308,  and 
Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  734,  all  holding  re- 
issue for  elements  contained  in  original  combination,  valid;  Atwood  v. 
Portland  Co.,  10  Fed.  287,  sustaining  claim  in  reissue  for  what  was 
previously  described  as  one  mode  of  making  article ;  Bowers  v.  San  Fran« 
ciseo  Bridge  Co.,  69  Fed.  642,  sustaining  right  of  amendment  in  reissued 
patent;  Kerosene  etc.  Co.  v.  Littell,  14  Fed.  Cas.  378,  on  reissue,  separato 
claim  may  be  made  for  subcombination. 

Distinguished  in  Park^fr  &  Whipple  Co.  v.  Yale  Clock  Co.,  123  U.  8. 
104,  81  L.  Ed.  107,  8  Sup.  Ct.  47,  holding  reissue  for  things  not  originally 
patented  void. 
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Last  clause  In  dalm,  ''snbstantiaUy  as,  and  for  the  purpose  set  f  ortb," 
imports  into  claim  the  particulars  of  the  spedflcations. 

Approved  in  Hobbs  v.  Beach,  180  U.  S.  400,  45  L.  Ed.  595,  21  Sup. 
Ct.  416,  holding  Beach  reissue  Ko.  11,167,  claims  1-3,  6,  for  machine 
for  attaching  stays  to  comers  of  boxes,  valid  and  infringed  by  Horton 
patent;  National  Tube  Co.  v.  Mark,  216  Fed.  516,  619,  133  C.  C.  A.  13, 
holding  Fell  patent  for  apparatus  for  rifling  tubes  discloses  patentable 
invention,  and  was  infringed;  Fowler  etc.  Mfg.  Co.  v.  McCrum-Howell 
Co.,  215  Fed.  910,  132  C.  C.  A.  143,  holding  Fowler  patent  No.  609,800, 
for  radiator,  void  as  to  claims  3  and  4  and  valid  as  to  claims  1  and  2, 
which  were  infringed;  American  Bank  Protection  Co.  v.  City  Nat.  Bank, 
181  Fed.  378,  upholding  Robinson  &  Green  patent  No.  708,496,  for  im- 
provements in  electric  burglar-alarm  gongs;  Ross  v.  Dowden  Mfg.  Co., 
157  Fed.  683,  86  C.  C.  A.  449,  holding  Ross  patent  for  attachment  to 
potato  harvester  void;  Scott  v.  Fisher  Ejiitting  Mach.  Co.,  139  Fed. 
145,  holding  Bellis  patent  No.  561,559,  for  improvements  in  knitting 
machines,  not  infringed  by  machine  of  Fisher  patent  No.  656,535;  Still- 
well  etc.  Co.  V.  Eufaula  etc.  Oil  Co.,  117  Fed.  414,  S4  C.  C.  A.  584,  hold- 
ing Vaile  &  Tompkins  patent  No.  421,454,  for  combined  cooker  and  cake 
former  for  oil  meal,  valid  and  infringed  as  to  claims  1,  2,  4,  and  9; 
Electric  Smelting  etc.  Co.  v.  Carborundum  Co.,  102  Fed.  629,  42  C.  C.  A. 
537,  holding  Cowles  patent  No.  319,795,  for  electric  smelting  process, 
valid  and  infringed  as  to  claims  1,  2  and  4,  by  Acheson  process;  West- 
inghouse  v.  Boyden  etc.  Brake  Co.,  170  U.  S.  558,  42  L.  Ed.  1144,  18 
Sup.  Ct.  717,  Robbins  v.  Aurora  Watch  Co.,  43  Fed.  526,  Robbins  v. 
Columbia  Watch  Co.,  50  Fed.  550,  and  Illinois  Watch  Co.  v.  Robbins, 
52  Fed.  221,  3  C.  C.  A.  42,  reading  claim  with  specifications;  Bortree 
v.  Jackson,  43  Fed.  138,  construing  claim  in  connection  with  patentee's 
declared  object;  Celluloid  Mfg.  Co.  v.  Arlington  Mfg.  Co.,  52  Fed.  744, 
3  C.  C.  A.  269,  Hoyle  v.  Kerr,  58  Fed.  397,  7  C.  C.  A.  269,  Columbus 
Watch  Co.  V.  Robbins,  64  Fed.  395,  12  C.  C.  A.  174  (affirming  Robbins 
V.  Columbus  Watch  Co.,  50  Fed.  550),  and  Craig  v.  Michigan  Lubricator 
Co.,  72  Fed.  176,  where  claim  qualified  by  specification :  Loraine  Develop- 
ment Co.  V.  General  Electric  Co.,  198  Fed.  115,  arguendo. 

Sufficiency  of  specification  for  patent.     Note,  20  E.  R.  G.  269. 

It  is  no  objection  to  validity  of  patent  for  combination  that  some  of 
elements  of  wldcb  it  is  compofled  are  not  new. 

Approved  in  Kitselman  v.  Kokomo  Fence  Mach.  Co.,  108  Fed.  659, 
47  C.  C.  A.  538,  holding  Kitselman  patent  No.  356,322,  for  wire-fabric 
machine,  valid  and  infringed  as  to  claims  1,  2,  11  and  15,  by  machine 
constructed  in  accordance  with  Whitney  patent  No.  552,025;  Cleveland 
Faucet  Co.  v.  Vulcan  Brass  Co.,  72  Fed.  508,  where  combination  con- 
taining old  elements  patented. 
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Brown's  corn-planter  patent  lield  infringed  by  corn-planting  machines 
substantially  similar  in  form  and  object  to  tbat  patented,  the  framework  of 
which  alone  was  different,  but  substantially  equivalent. 

Approved  in  Putnam  v.  Hutchinson,  11  Biss.  243,  12  Fed.  134,  hold- 
ing use  of  device,  substantially  similar  to  that  patented,  an  infringe- 
ment ;  Reece  Button-Hole  etc.  Co.  v.  Globe  Button-Hole  etc.  Co.,  61  Fed. 
966, 10  C.  C.  A.  194,  holding  patent  infringed  by  substantially  equivalent 
device. 

Patentee's  claim  of  novelty  of  particular  combination,  device  or  part  of 
machine  described  is  an  implied  declaration,  as  to  that  patent,  that  remain- 
ing parts  are  old  and  public,  but  he  or  another  may  nevertheless  have  dis- 
tinct patent  for  them. 

Approved  in  Corrington  v.  Westinghouse  Air  Brake  Co.,  173  Fed.  80, 
holding  patent  for  combination  is  not  infringed  by  use  of  any  or  all 
of  parts,  unless  combination  is  also  used;  Dodge  Coal  Storage  Co.  v. 
New  York  etc.  R.  R.  Co.,  139  Fed.  981,  holding  void  Piez  &  Beaumont 
patents  Nos.  688,960  and  688,111,  granted  on  division  of  same  applica- 
tion for  improvement  oi  storage  apparatus  f  Bullock  etc.  Mfg.  Co.  v. 
Westinghouse  etc.  Mfg.  Co.,  129  Fed.  109,  63  C.  C.  A.  607,  making  and 
selling  of  single  element  of  patented  combination  with  expectation  that 
such  element  be  sent  to  foreign  country  and  there  used  in  combination 
of  other  elements  is  not  infringement ;  United  States  Peg  Wood,  S.  etc. 
Ll  B.  Co.  V.  B.  F.  Sturtcvant  Co.,  122  Fed.  479,  holding  Lewis  patent 
No.  609,513,  for  veneer-cutting  machine,  not  infringed  by  machine  not 
containing  essential  elements  of  its  combination;  Thomson-Houston 
Electric  Co.  v.  Nassau  El.  R.  R.  Co.,  98  Fed.  106,  holding  Tliomson  pat- 
ent No.  283,167,  for  improvements  in  electric  commutators,  void  for 
lack  of  invention  as  to  claims  1  and  4 ;  Stewart  v.  Thomas,  42  App.  D.  C. 
226,  reduction  to  practice  under  claim  in  interference  reciting  lamp 
socket  for  electric  signboards  having  lamp  receiving  terminals  and  also 
wire  terminals,  may  be  accomplished  by  model  without  lamp  or  wire  ter- 
minals; Rowell  V.  Lindsay,  113  U.  S.  101,  28  L.  Ed.  907,  5  Sup.  Ct.  510, 
and  s.  c,  in  Circuit  Court,  10  Biss.  221,  6  Fed.  294,  holding  unclaimed 
separate  element  of  patented  combination  not  covered  by  patent;  Rich- 
ards V.  Michigan  etc.  R.  R.  Co.,  40  Fed.  166,  Westinghouse  v.  Edison 
Electric-Light  Co.,  63  Fed.  592,  11  C.  C.  A.  342,  and  Wells  v.  Curtis, 
66  Fed.  321,  13  C.  C.  A.  494,  regarding  unclaimed  elements  of  inven- 
tion as  old;  Carter  Mach.  Co.  v.  Hanes,  78  Fed.  347,  349,  24  C.  C.  A. 
128,  and  St.  Louis  Car-Coupling  Co.  v.  National  etc.  Casting  Co.,  87  Fed. 
894,  31  C.  C.  A.  265,  both  holding  combination  not  infringed  by  less 
than  substantial  use  of  all  the  parts;  Birmingham  Cement  etc.  Co.  v. 
Gates  Iron  Works,  78  Fed.  355,  24  C.  C.  A.  132,  holding  elements  of 
patented  combination  old,  and  common  property;  Overweight  etc.  Ele- 
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vator  Co.  v.  Improved  Order  Red  Men's  Hall  Assn.,  94  Fed.  158,  36 
C.  C.  A.  125,  holding  patent  of  improvement  of  old  invention  not  in- 
fringed by  equivalent  improvement. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  158. 

daims  aboiild  be  favorably  constnied  to  give  effect  to  patent  where  it 
can  be  reasonably  done. 

Approved  in  Lamson  Cash  Ry.  Co.  v.  Keplinger,  45  Fed.  249,  giving 
patent  most  favorable  reasonable  construction;  dissenting  opinion  in 
FuUerton  Walnut  Growers'  Assn.  v.  Anderson-Barngrover  Mfg.  Co., 
166  Fed.  454,  92  C.  C.  A.  295,  majority  holding  Farrell  patent,  for  bleach- 
ing nuts,  was  not  anticipated,  discloses  patentable  invention,  and  was 
infringed. 

Applications  of  old  device  to  new  use  held  not  patentable,  and  patent 
issued  therefor  void. 

Approved  in  Fond  du  Lac  County  v.  May,  137  U.  S.  406,  84  L.  Ed. 
718, 11  Sup.  Ct.  102,  holding  introduction  of  grating  into  old  contrivance 
for  prison  doors  did  not  make  it  patentable. 

Miscellaneous.  Cited  in  American  etc.  Pulp  Co.  v.  Howland  etc.  Pulp 
Co.,  70  Fed.  998,  as  to  what  constitutes  invention;  Robbins  v.  Illinois 
Watch  Co.,  81  Fed.  958,  27  C.  C.  A.  21,  incidentally. 

28  WalL  246-261,  28  Ii.  Ed.  96,  THE  OOLI£CTOB  v.  BICHABD8. 

Act  of  1846^  fixing  valne  of  foreign  money  at  metal  value,  repealed  for- 
mer acts  and  bound  collectors  of  ports  and  importers,  when  value  was  pro- 
claimed, in  accordance  therewith. 

Approved  in  Franklin  Sugar  Refining  Co.  v.  United  States,  178  Fed. 
746,  holding  amount  fixed  by  Secretary  of  Treasury  to  be  collected  in 
importations  cannot  be  inquired  into  by  courts,  but  must  be  settled  by 
Treasury  Department.  In  case  of  mistake,  remedy  is  by  appeal  to  secre- 
tary;  United  States  v.  Wood,  168  Fed.  442,  Chinese  Exclusion  Act  of 
1882,  §§  2,  3,  was  impliedly  repealed  by  Act  of  1888,  c.  1016,  §§  9,  10; 
Stone  V.  Whitridge  etc.  Co.,  129  Fed.  37,  64  C.  C.  A.  47,  fluctuation  in 
value  of  foreign  coins  referred  to  in  Tariff  Act  1894,  §  25,  means  metal- 
lic and  not  exchange  value;  United  States  v.  Lucius  Beebe  &  Sons,  122 
Fed.  769,  58  C.  C.  A.  562,  holding  Tariff  Act  1894,  §  25,  secretary  could 
not  order  reliquidation  of  entry  because  legal  tender  value  of  Indian 
mpee  is  more  or  less  by  more  than  ten  per  cent  than  value  as  fixed 
by  proclamation  based  on  market  value  of  silver  coins,  affirming  117 
Fed.  672,  674 ;  Cramer  v.  Arthur,  102  U.  S.  615,  26  L.  Ed.  260,  Wood  v. 
United  States,  72  Fed.  255,  18  C.  C.  A.  553,  and  Ignited  States  v.  New- 
hall,  91  Fed.  527,  532,  all  holding  proclamation,  under  act  of  1873,  bound 


913  MASON  V.  GRAHAM.  23  Wall.  261-278 

collectors  of  customs  and  importers;  Heinemann  v.  Arthur,  120  U.  S. 
85/30  L.  Ed.  606,  7  Sup.  Ct.  447,  valuing  Russian  silver  ruble  accord- 
ing to  act,  for  purpose  of  computing  value  of  imports;  United  States  v. 
Klingenberg,  163  U.  S.  95,  96,  88  L.  Ed.  648,  14  Sup.  Ct.  791,  holding 
collector's  valuation,  according  to  proclamation,  not  reviewable  by  board 
of  general  appraisers;  Detrick  v.  Balfour,  7  Sawy.  353,  8  Fed.  471, 
arguendo. 

Value  of  pound  sterling,  as  fixed  by  statute  of  1846,  at  four  dollars  and 
eighty-six  cents,  six  and  one-lialf  mlllB,  la  its  actual  valiie,  and  matter  of 
paUic  notoriety. 

Approved  in  King  v.  Hamilton,  8  Sawy.  169,  12  Fed.  480,  holding 
promissoiy  note  for  pounds  sterling  is  for  money,  and  not  for  a 
commodity. 

Beference  to  finance  committee's  report  allowed,  as  throwing  light  on 
construction  of  act. 

Approved  in  American  etc.  Twine  Co.  v.  Worthington,  141  U.  S.  474, 
85  L.  Ed.  824,  12  Sup.  Ct.  57,  holding  proceedings  of  legislative  body 
may  be  examined  in  construing  legislation. 

Oold  .coins  should  be  used  in  comparing  money  of  different  countries, 
gold  being  the  general  medium  of  international  exchange. 

Approved  in  United  States  v.  Beebc,  117  Fed.  675,  applying  rule  under 
section  25,  Tariff  Act  of  1894,  to  Indian  rupees  (affirmed  in  122  Fed. 
762,  58  C.  C.  A.  562) ;  United  States  v.  Klingenberger,  153  U.  S.  100, 
88  L.  Ed.  650, 14  Sup.  Ct.  793,  holding  value  of  gold  coins  properly  con- 
sidered in  ascertaining  value  of  foreign  coin. 

23  Waa  261-678,  23  I..  Ed.  86,  MASON  Y.  GRAHAM. 

Machine  producing  same  results  in  same  way  as  that  patented,  inftinges 
on  latter.  ZMflerence  in  form  and  method  of  attachment  of  a  Journal-bear- 
ing arm,  in  patent  for  picker-staff  motion  in  looms,  is  immaterial. 

Approved  in  Railway  etc.  Mfg.  Co.  v.  Broadway  etc.  Ry.  Co.,  26  Fed. 
527,  holding  subsequent  inventions  infringements  which  come  within 
scope  of  patent;  Thompson  v.  Gildersleeve,  34  Fed.  46,  holding  patent 
infringed,  though  form  of  machine  somewhat  different. 

Damages  for  inftingement  should  be  estimated  from  sales  of  infringing 
device,  made  independently  rather  than  from  sales  in  combination  with  an- 
other machine.. 

Approved  in  Brinton  v.  Paxton,  134  Fed.  81,  67  C.  C.  A.  204,  where 
profit  made  on  patented  part  alone  is  shown,  apart  from  that  made  on 
whole  machine,  and  that  there  was  no  other  substitute  on  market,  pat- 
entee is  entitled  to  recover  profits. 
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InMnger  is  entitled  to  credit  for  MViiig  in  prodaction  «f  infringing 
device,  througli  improyement  of  hie  own,  Mid  decree  against  bim  in  damages 
should  be  modified  to  tliat  extent. 

Approved  in  Tilghman  v.  Proctor,  125  U.  S.  144,  81  L.  Ed.  666,  8  Sup. 
Ct.  898,  holding,  upon  bill  in  equity,  profits  recoverable  for  infringe- 
ment; Packard  v.  Lacing-Stud  Co.,  70  Fed.  68,  16  C.  C.  A.  639,  and 
Northern  Trust  Co.  v.  Snyder,  77  Fed.  820,  23  C.  C.  A.  480,  as  instance 
of  modifying  decree  and  dividing  costs. 

23  WaU.  278-283,  23  !•.  Ed.  127,  AMBUBB  ▼.  WHIPFLB. 

Bebearing  will  not  be  granted,  except  at  desire  of  member  of  tlie  coiiit» 
and  consent  of  a  majority,  and  no  reply  to  petition  therefor  is  allowed. 

Approved  in  Winchester  v.  Winchester,  121  Mass.  130,  holding  appli- 
cation for  rehearing  addressed  exclusively  to  court's  discretion ;  dissent- 
ing opinion  in  In  re  Jessup,  81  Cal.  481,  22  Pac.  1035,  majority  denying 
motion  for  rehearing;  Ambler  v.  Chouteau,  1  Fed.  Cas.  590,  discussing 
history  of  litigation. 

23  WaU.  283-289,  23  !•.  Bd.  186,  THOBfAS  v.  WOOLDBIDGB. 

Supreme  Court  will  entertain  motion  to  dismiss  before  term,  in  which  in 
regular  order  the  record  is  returnable,  if  record  has  been  actually  brought 
up  and  printed. 

Approved  in  Clark  v.  Hancock,  94  U.  S.  493,  24  L.  Ed.  146,  where 
motion  entertained  before  return  day ;  Hamill  v.  Bank,  7  Colo.  App.  473, 
43  Pac.  904,  sustaining  appellee's  right  to  file  record  and  move  to  dis- 
miss before  return  day. 

Appeal  from  decree  dissolving  injunction  without  dismissing  bill  should 
be  dismissed,  such  decree  being  interlocutory  merely. 

Approved  in  Territory  of  Oklahoma  v.  Neville,  181  U.  S.  615,  46 
L.  Ed.  1020,  21  Sup.  Ct.  923,  foUowing  rule;  Norton  v.  Hood,  12  Fed. 
765,  where  sole  effect  of  decree  was  to  refuse  to  grant  injunction; 
Denver  etc.  R.  R.  Co.  v.  Walker,  68  Fed-  24,  15  C.  C.  A.  188,  holding 
order  dissolving  temporary  injunction  not  appealable;  Trump  v.  Mc- 
Donnell, 112  Ala.  258,  20  South.  525,  holding  decree  dissolving  injunc- 
tion not  final;  Cohn  v.  Lehman,  93  Mo.  584,  6  S.  W.  270,  and  Browne 
V.  Edwards  etc.  Lumber  Co.,  44  Neb.  365,  62  N.  W.  1072,  holding  action 
on  injunction  bond  not  maintainable  upon  dissolution  of  injunction 
merely  before  final  hearing;  Kilpatrick  v.  E^ansas  etc.  R.  R.  Co.,  38 
Neb.  641,  41  Am.  St.  Rep.  757,  57  N.  W.  671,  holding  interlocutory 
decree  in  pending  action  in  Federal  court  no  bar  to  State  court's 
jurisdiction. 

Miscellaneous.  •  Cited  in  Thomas  v.  Green  County,  159  Fed.  344,  89 
C.  C.  A.  405,  discussing  question  of  abatement  of  action  on  death  of 
coplaintiff. 
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23  Wall.  289-298^  23  L.  Ed.  156,  BANDXJBEY  v.  FIBSl?  NATIONAL  BANK 

OF  INDIANA!POLI8. 

Appeal  In  bankruptcy  case  from  Oiienlt  to  Buprome  Court  lies  only  in 
equity  cases  and  not  from  Circuit  Court's  decree  in  exercise  of  supervisory 
Jurisdiction  over  District  Court. 

Approved  in  In  re  Jacobs,  99  Fed.  54J,,  39  C.  C.  A.  647,  holding  under 
Bankruptcy  Act  1898,  §  24b,  petition  will  not  lie  to  Circuit  Court  of 
Appeals  to  review  allied  error  of  District  Court  in  entertaining  juris- 
diction of  bill  in  equity  by  trustee  against  stranger,  citizen  of  same 
State,  to  set  aside  as  fraudulent  a  conveyance  to  him  by  bankrupt; 
Wiswall  V.  Campbell,  93  U.  S.  348,  23  L.  Ed.  923,  holding  Circuit  Court's 
judgment  in  proceedings  to  prove  creditor's  claim  not  reviewable;  Hill 
V.  Thompson,  94  U.  8.  322,  324,  24  L.  Ed.  193,  194,  holding  Circuit 
Court's  action  upon  adjudication  of  bankruptcy  by  District  Court  not 
reviewable;  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  369,  25  L.  Ed. 
202,  refusing  to  review  proceedings  on  petition  for  adjudication  of 
bankruptcy;  Graham  v.  Boston  etc.  R.,  14  Fed.  761,  holding  adjudica- 
tion of  bankruptcy  not  impeachable  collaterally;  Horman  v.  Steams, 
95  Va.  62,  27  S.  E.  602,  holding  judgment  vacating  adjudication  in  bank- 
ruptcy not  collaterally  impeachable. 

Proceedings  in  pending  bankrupt  suit  are  always  <9«n  for  re-examinar 
Hon  upon  proper  application  tkerefor;  and  any  order  may  be  set  aside  upon 
proper  showing,  provided  rights  have  not  vested  whidi  would  be  disturbed 
thereby. 

Approved  in  In  re  Henschel,  114  Fed.  970,  following  rule;  Gilbertson 
V.  United  States,  168  Fed.  674,  94  C.  C.  A.  158,  holding  proceedings  of 
referee  in  bankruptey  are  those  of  court,  and  however  erroneous  they 
are,  they  are  neither  void  nor  subject  to  collateral  attack ;  In  re  Roches- 
ter Sanitarium  &  Baths  Co.,  222  Fed.  26,  137  C.  C.  A.  560,  and  In  re 
Burr  Mfg.  ft  Supply  Co.,  217  Fed.  18,  133  C.  C.  A.  126,  holding:  that 
rule  that  court  had  no  power  to  set  aside  or  modify  judgments  or  orders 
after  term  does  not  apply  to  bankruptcy  proceedings ;  In  re  First  Nat. 
Bank  of  Belle  Fourche,  152  Fed.  71,  11  Ann.  Cas.  355,  81  C.  C.  A.  260, 
holding  that  moticHi  by  creditors  to  vacate  adjudication  of  bankruptey 
made  seven  weeks  after  adjudication,  when  creditors  were  aware  of  it 
forty-eight  hours  after  filing  of  petition,  it  was  no  abuse  of  discretion 
to  deny  motion ;  In  re  Kaufman,  136  Fed.  266,  bankruptcy  court  after 
term  may  amend  discharge,  and  permit  amendment  of  petition  and  peti- 
tion for  discharge  to  conform  to  amended  discharge;  In  re  Herrman, 
134  Fed.  566,  proceeding  against  bankrupt  under  bankruptcy  act  of 
1867,  though  pending  at  time  of  application  for  discharge  in  new  pro- 
ceedings under  bankruptcy  act  of  1898,  is  no  bar  to  discharge  from 
debt  proved  in  former  proceedings,  which  had  been  kept  alive  by  judg- 
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ment ;  In  re  Mercur,  122  Fed.  388,  68  C.  C.  A.  472,  affirming  116  Fed. 
657,  holding  amendments  may  be  made  in  bankruptcy  proceedings  at 
any  stage  therein;  In  re  Ives,  113  Fed.  913,  51  C.  C.  A.  541,  holding 
bankruptcy  court  may  at  any  time  prior  to  closing  of  estate  set  aside 
orders  made  during  progress  of  case;  In  re  Jemison  Mercantile  Co.,  112 
Fed.  972,  50  C.  C.  A.  641,  holding  where  creditors^  petition  that  debtor 
be  adjudged  bankrupt  is  dismissed  at  their  requwrt  and  other  creditors 
wait  one  year  before  petitioning  for  reinstatement  of  such  proceedings, 
petition  will  be  denied;  In  re  Lemmon  &  Oale  Co.,  112  Fed.  300,  50 
C.  C.  A.  247,  holding  where  bankruptcy  court  determined  property 
rights  as  between  trustee  and  execution  creditor  of  bankrupt's  wife, 
its  decision  barred  adjudication  of  same  «[uestion  in  wife's  subsequent 
bankruptcy  proceedings ;  Lisberger  v.  Garnett,  1  Hughes,  650,  Fed.  Cas. 
8383,  and  In  re  Betts,  4  Dill.  98,  Fed.  Cas;  1371,  sustaining  bankruptcy 
court's  authority  to  vacate  order;  Boutwell  v.  Alderdice,  2  Hughes,  122, 
Fed.  Cas.  1708,  sustaining  court's  authority  to  allow  revisal  of  former 
assignee's  accounts;  Leighton  v.  Kennedy,  129  Fed.  740,  64  C.  C.  A. 
265,  and  In  re  Worcester  County,  102  Fed.  811,  42  C.  C.  A.  637,  both 
ax^endo. 

BankrapfB  petition  to  lutve  record  reviewed  and  adjudication  set  aside 
la  part  of  original  proceeding,  not  a  bill  in  equity;  henee  is  reviewable  in 
Oircnit  Court  under  its  supervisory  and  not  its  appeal  power. 

Approved  in  Conro  v.  Crane,  94  U.  S.  443,  24  L.  Ed.  145,  holding  Cir- 
cuit Court's  aotion  on  District  Court's  decision  in  such  proceedings, 
final. 

Miscellaneous.  Cited  in  In  re  Herrman,  102  Fed.  754,  holding  order 
refusing  to  discharge  bankrupt  under  bankruptcy  act  of  1867  does  not 
estop  bankrupt  from  applying  for  discharge  upon  same  facts,  and  as  to 
same  debt  under  act  of  1898. 

23  WalL  294-307,  23  !•.  Ed.  156,  GBEOOBY  v.  McVEiaH. 

Where  appeal  from  inferior  to  liighest  State  court  was  allowed  only  by 
latter's  leave  upon  api^cation,  and  had  been  denied  in  regolar  order  of  pro- 
ceeding, writ  of  error  to  review  a  Federal  issue  lay  to  inferior  not  the  appel- 
late court. 

Approved  in  Norfolk  etc.  Turnpike  Co.  v.  Commonwealth  of  Virginia, 
225  U.  S.  268,  56  L.  Ed.  1085,  32  Sup.  Ct.  828,  holding  where  refusal 
of  highest  court  of  State  to  allow  writ  of  error  is  also  refusal  to  take 
jurisdiction,  writ  of  error  runs  from  Supreme  Court  of  United  States 
to  lower  court ;  Windsor  v.  McVeigh,  93  U.  S.  275,  23  L.  Ed.  915,  and 
Windsor  v,  McVeigh,  154  U.  S.  617,  23  h.  Ed.  158,  14  Sup.  Ct.  1216, 
where  writ  of  error  directed  to  corporation  court  of  Alexandria,  Vir- 
ginia; Stanley  v.  Schwalby,  162  U.  S.  269,  40  L.  Ed.  965,  16  Sup.  Ct.  760, 
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and  Baron  v.  Texas,  163  U.  S.  216,  41  L.  Ed.  136, 16  Sup.  Ct.  1027,  both 
holdiuig  writ  properly  addressed  to  Texas  Court  of  Civil  Appeals; 
Clarke's  Appeal,  70  Conn.  484,  40  Atl.  112,  holding  Superior  Court's 
judgment  rendered  according  to  State  Supreme  Court's  direction  re- 
viewable by  Federal  Supreme  Court;  Bergmann  v.  Backer,  157  U.  S. 
659,  39  L.  Ed.  848,  15  Sup.  Ct.  729,  and  Kentucky  v.  Powers,  201  U.  S. 
38,  50  L.  Ed.  650,  26  Sup.  Ct.  387,  both  arguendo. 

Distinguished  in  Fisher  v.  Perkins,  122  U.  S.  526,  30  L.  Ed.  1193,  7 
Sup.  Ct.  1228,  where  not  shown  that  Court  of  Appeals  had  denied 
application  for  appeal.  > 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  518.  » 

28  Waa  807-821,  28  I..  Ed.  119,  BLAKE  ▼.  NATIONAL  CITT  BANK. 

Beyenne  law  proviflion  being  amblgnoua,  legislatiYe  proceedlngB  and 
records  were  referred  to,  to  ascertain  tme  meaning. 

Approved  in  Chesapeake  &  Potomac  Tel.  Co.  v.  Manning,  186  TJ.  S. 
245,  46  L.  Ed.  147,  22  Sup.  Ct.  884,  construing  30  Stat.  525,  538,  c.  540, 
relating  to  telephone  rentals  in  District  of  Columbia;  Knowlton  v. 
Moore,  178  U.  8.  77^  44  L.  Ed.  984,  20  Sup.  Ct.  761,  upholding  War 
Revenue  Aet  of  1898,  §§29,  30,  imposing  progressive  inheritance  tax; 
Tucker  v.  Williamson,  229  Fed.  205,  construing  Harrison  Narcotic  Act 
of  1914;  Connole  v.  Norfolk  etc.  Ry.  Co.,  216  Fed.  825,  construing  sec- 
tion 51,  Ohio  Workmen's  Compensation  Act;  Amett  v.  State,  168  Ind. 
189,  190,  8  L.  R.  A.  (N.  S.)  1192,  80  N.  E.  156,  construing  act  of  1905 
and  holding  that  it  dio  not  repeal  statute^of  1901,  providing  for  metro- 
politan police  force  in  certain  cities;  Old  South  Assn.  in  Boston  v. 
City  of  Boston,  212  Mass.  305,  99  N.  E.  236,  construing  statute  ex- 
empting property  of  Old  South  Meeting-house  from  taxation  so  long 
as  used  for  certain  purposes,  in  light  of  records  of  legislative  proceed- 
ings, and  holding  petitioner  in  assessment  of  damages  for  taking  of 
payt  of  property  for  entrance  to  subway  is  entitled  to  compensation 
for  loss  of  exemption  from  taxation;  £x  parte  Helton,  117  Mo.  App. 
621,  93  S.  W.  915,  applsdng  pmnple  in  construing  Laws  1905,  pp.  168, 
169,  relating  to  hunting  licenses;  Woollcott  v.  Shubert,  217  N.  Y.  221, 
Abil  Oaf.  1916B,  726,  111  Nv  E.  831,  construing  civil  rights  act  as 
amended  in  1913 ;  Scouten  v.  Whatcom,  33  Wash.  281,  74  Pac.  392,  con- 
struing Sess.  Laws  1903,  p.  279,  relating  to  annexation  of  cities;  dis- 
senting opinion  in  State  v.  Brodigan,  37  Nev.  252,  141  Pac.  990,  ma- 
jority holding  law  of  1913  intended  to  provide  for  election  of  but  one 
judge  in  districts  other  than  second,  and  words  would  be  read  into  act 
to  make  it  express  that  intent;  American  Net  etc.  Co.  v.  Worthington, 
141  U.  S.  474,  85  L.  Ed.  824,  12  Sup.  Ct.  57,  The  Saratoga,  9  Fed.  330, 
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and  Cooper  v.  Richmond  etc.  R.  R.  Co.;  42  Fed.  700,  8  L.  B.  A.  368, 
referring  to  proceedings  of  Congress  in  construing  law;  Simpson  v. 
Story,  145  Mass.  498,  1  Am.  St.  Rep.  480,  14  N.  E.  642,  upon  what 
may  be  considered  in  construing  doubtful  statute;  People  v.  Dalton, 
158  N.  Y.  185,  52  N,  E.  1116,  holding  legislature's  records  and  journals 
could  be  considered  in  case  of  doubt;  Somers  v.  State,  5  S.  D.  324,  58 
N.  W.  805,  where  legislature's  journals  considered  to  determine  which 
of  two  laws  were  operative. 

Distinguished  in  Bate  Refrigerating  Co.  v.  Sulzberger,  157  U.  S.  37, 
30  L.  Ed.  611,  15  Sup.  Ct.  516,  where  language  unambiguous. 

Statute  con^tmed,  wben  meaning  donbtf  ol,  in  accordance  with  practical 
construction  of  administratiye  department  of  the  goyemment. 

Approved  in  In  re  Halsey  Electric  Generator  Co.,  175  Fed.  832,  hold- 
ing, in  distribution  of  assets  of  bankrupt,  costs  of  preserving  and  ad- 
ministrating estate  have  priority  over  taxes;  State  v.  Harrison,  116 
Ind.  307,  19  N.  E«  149,  construing  statute  according  to  practice  and 
usage. 

iQtenial  revenue  law  of  1870  construed  reopecting  income  tax  on  corpo- 
rations, and  held  that  tax  on  incomes  accruing  during  the  hiatus  between 
old  and  new  law  was  collectible  thereafter. 

Approved  in  Blake  v.  Fourth  Nat.  Bank,  154  U.  S.  616,  23  L.  Ed.  121, 
14  Sup.  Ct.  1196,  and  Missouri  etc.  R.  R.  Co.  v.  United  States,  19  Fed. 
67,  holding  tax  payable. 

28  WalL  321-331,  23  L.  Bd.  148,  SLACK  v.  TUCKBK. 

Persons  selling  in  their  own  names  at  their  own  store,  on  commission, 
goods  passing  through  their  hands  before  delivery,  sales  exceeding  twenty- 
five  thousand  doUarg,  were  taxable  as  wholesale  dealers  under  act  of  1864, 
as  amended. 

Approved  in  Quinn  v.  Dimond,  72  Fed.  995,  19  C.  C.  A.  336,  holding 
persons  occasionally  bujring  liquor  in  bulk  in  their  ows  names  on  com- 
missions, for  others,  wholesale  dealers. 

Distinguished  in  J.  M.  Robinson,  Norton  A  Co.  t.  Corsieana  Cotton 
Factory,  124  Ky.  442,  8  L.  R.  A.  (N.  S.)  474,  99  S.  W.  306,  h<rfding,  in 
action  for  goods,  after  payment  to  agent,  that  such  agent  not  having 
possession  of  goods  was  broker,  and  plaintiff  was  not  entitled  to  goods 
without  paying  defendant  therefor. 

DUference  between  factor  and  broker  is,  that  former  may  boy  aaid  sell 
in  his  own  name  and  has  goods  in  his  possession,  while  latter  merely  negoti- 
ates sales  or  purchases  for  others. 

Approved  in  Western  Express  Co.  v.  United  States,  141  Fed.  32,  72 
C.  C.  A.  516,  where  local  a^cnt  of  express  company  in  prohibition  State 


919  SLACK  V.  TUCKER.  23  Wall.  321-33J 

took  orders  for  beer  which  it  sent  to  breweries  in  another  State,  and 
latter  sent  beer  to  agent,  charging  it*  to  express  company,  latter  was 
liable  to  special  tax  as  dealer  in  malt  liquors  under  Rev.  Stats.,  §  3244; 
Lincoln  v.  Levi  Cotton  Mills  Co.,  128  Fed.  869,  63  C.  C.  A.  333,  hold- 
ing where  correspondence  between  defendants  and  sellers  show  that 
both  i^iTties  understood  that  defendants  were  middlemen  who  had  cus- 
tomers for  whom  they  bought  and  others  to  whom  they  sold,  there  was 
no  impropriety  in  double  agency;  Romeo  v.  Martucci,  72  Conn.  511, 
77  Am.  St.  Bep.  830,  45  Atl.  4,  holding  if  consignee  of  goods  in  viola- 
tion of  contract  of  consignment  and  out  of  usual  course  of  business 
transfers  to  another,  consignor  may  retake  property  from  bona  fide 
purchaser;  Green  y.  United  States,  25  App.  D.  C.  553,  person  receiving 
and  taking  possession  of  farm  produce  as  agent  of  shipper  for  purpose 
of  sale  is  factor  or  commission  merchant  within  provision  of  code  pun- 
ishing factors  for  embezzlement,  although  his  general  business  is  that 
of  broker;  F.  M.  Sinclair  &  Co.  v.  National  Surety  Co.,  132  Iowa,  555, 
107  N.  W.  186,  surety  company,  with  knowledge  of  capacity  iri  which 
agents  were  acting,  describing  them  in  bond  as  brokers,  cannot,  in  suit 
on  bond,  all^e  that  agents  were  commission  merchants,  not  brokers; 
Sutton  ft  Cummins  v.  Kiel  Cheese  etc.  Co.,  155  Ky.  469,  159  S.  W.  951, 
holding  evidence,  in  action  for  breach  of  contract  to  sell  cheese  to 
plaintiffs,  did  not  show  that  defendants  considered  plaintiffs  as  pur- 
chasers, but  rather  as  brokers;  Wasey  v.  Whitcomb,  167  Mich.  74,  132 
N.  W.  578,  fact  that  sales  of  pianos  were  made  in  name  of  dealer,  sell- 
ing on  commission,  did  not  prevent  contract  of  sale  from  vesting  title 
in  defendant;  Gk>esling  v.  Gross,  Kelly  &  Co.,  15  N.  M.  725,  113  Pac. 
608,  holding  instructions  of  principal  to  hold  wool  were  binding  on 
factor,  and  principal  could  recover  damages;  American  Sugar  Co.  v. 
McGhee,  96  Ga.  37,  21  S.  E.  386,  holding  broker  could  not  receive  goods 
or  direct  to  whom  they  should  be  delivered;  Sparks  v.  Flannery,  104 
Ga.  325,  30  S.  E.  823,  upon  nature  of  factor's  business;  Henderson  y. 
The  Commonwealth,  78  Va.  489,  holding  one  who  n^otiated  sales  of 
merchandise  without  having  possession  of  it  a  broker;  dissenting  opin- 
ion in  Quinn  v.  Dimond,  72  Fed.  909,  19  C.  C.  A.  336,  majority  holding 
as  stated  supra. 

Distinguished  in  Henlich  v.  McDonald,  80  Cal.  480,  22  Pac.  301,  hold- 
ing dealer  in  mining  stocks  was  special  agent  and  trustee  for  principal, 
and  not  a  factor. 

Duties,  liabilities  and  rights  of  broker  other  than  stock  broker. 
Note,  98  Am.  Dec.  178. 

Distinction  between  factor  and  broker.    Note,  Ann.  Oas.  19180, 
1019,  1021, 
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23  WaU.  331-352,  22  !■.  Ed.  99,  80^0LBT  ▼.  BEW. 

SnccesBion  or  devolution  tax  does  not  ylolato  the  constitational  restcle- 
tloHB  upon  direct  taxation,  being  an  excUie  dut^  upon  the  devolution,  as  dis- 
tinguished tram  land  and  capitation  tax. 

Approved  in  Keeney  v.  Comptroller  of  State  of  New  York,  222  U.  S. 
534,  535,  38  L.  R.  A;  (N.  8.)  1139,  56  L.  Ed.  304,  305,  32  Sufi.  Ot.  105, 
holding  Internal  Revenue  Act  of  1864  of  New  York  does  not  impose  tax 
on  property,  but  on  transfer,  aftd  validity  of  act  must  be  determined 
by  laws  of  that  State;  Spreckels  Sugar  Ref.  Co.  v.  McClain,  192  U.  S. 
412,  48  If.  Ed.  501,  24  Sup.  Ct.  380,  holding  tax  imposed  by  War  Revenue 
Act  1898,  §  27,  upon  gross  annual  receipts  in  excess  of  two  hundred  and 
fifty  thousand  dollars,  of  any  company  engaged  in  sugar  refining,  is 
excise  tax ;  Plummer  v.  Coler,  178  U.  S.  127, 133, 137,  44  L.  Ed.  1005, 1007, 
1009,  20  Sup.  Ct.  833,  837,  holding  legacy  of  Federal  bonds  not  exempted 
from  inheritance  tax  imposed  by  Waritevenue  Act  of  1898;  Knowlton 
V.  Moore,  178  U.  S.  52,  55,  79,  44  L.  Ed.  974,  975,  985,  20  Sup.  Ct.  752, 
upholding  War  Revenue  Act  of  1898,  §§29,  30,  imposing  progressive  tax 
on  inheritances;  Baldwin  v.  Eidman,  202  Fed.  974,  holding  leasehold 
passing  under  will  is  not  subject  to  legacy  tax  imposed  by  War  Revenue 
Act  June  13,  1898,  and  as  amended  Mar.  2,  1901,  as  a  "legacy"  aris- 
ing from  personal  property;  Territory  v.  Connell,  2  Ariz.  343,  16  Pac. 
210,  upholding  Ariz.  Rev.  Stats.  1887,  p.  396,  par.  2239,  and  p.  395, 
par.  2236,  providing  that  liquor  dealer's  license  shall  be  fifty  dol- 
lars, wayside  inns  ten  dollars,  and  exempting  physicians  and  apothe- 
caries; State  V.  Cline,  91  Kan.  419,  50  L.  R.  A.  (N.  S.)  991,  137 
Pac.  933,  upholding  ''inheritance  tax  law"  of  Kansas;  McGannon  v. 
State,  33  Okl.  150,  157,  Ann.  Cas,  1914B,  620,  124  Pac.  1065,  1068,  and 
Booth's  Exr.  v.  Commonwealth,  130  Ky.  100,  102,  113  S.  W.  64,  both 
holding  act  imposing  tax  upon  inheritances  is  tax  upon  transfer  and  not 
upon  property,  and  not  in  conflict  with  Constitution;  Wills  v.  Ashland 
Light  etc.  Ry.  Co.,  125  Mich.  492,  84  N.  W.  1102,  upholding  Pub.  Acts 
1899,  No.  188,  imposing  tax  on  inheritances;  Dixon  v.  Rickctts,  26  Utah, 
218,  225,  72  Pac.  948,  950,  holding  Laws  1901,  p.  61,  c.  62,  taxing  inheri- 
tances is  tax  imposed  on  right  of  devolution  and  succession;  State  v. 
Clark,  30  Wash.  446,  71  Pac.  22,  upholding  Sess.  Laws  1901,  p.  68,  §  2. 
imposing:  inheritance  tax  as  not  in  conflict  with  constitutional  provision 
as  to  uniform  taxes;  Black  v.  State,  113  Wis.  223,  89  N.  W.  528,  holding* 
void  Laws  1899,  c.  355,  taxing  inheritances  of  personalty  but  exemptini^ 
inheritances  from  estates  less  than  ten  thousand  dollars  in  value,  with- 
out regard  to  size  of  bequests ;  Springer  v.  United  States,  102  U.  S.  601, 
602,  26  L.  Ed.  259,  holding  income  tax  an  excise  or  duty;  Magoun  v. 
Illinois  Trust  etc.  Bank,  170  U.  S.  288,  42  L.  Ed.  1041,  18  Sup.  Ct.  596, 
sustaining  Illinois  inheritance  tax;  Wallace  v.  Myers,  38  Fed.  186, 
4  L.  R.  A.  173,  sustaining  New  York  inheritance  tax ;  High  v.  Coyne,  93 
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Fed.  451,  susiaining  inheritance  tax  of  1898;  State  v.  Hamlin,  86  Me. 
498,  503,  41  Abu  St  Sep.  571,  575,  25  L.  B.  A.  688,  585,  30  Atl.  77,  79, 
Minot  V.  Winthrop,  162  Mass.  118,  38  N.  E.  514,  Gelsthorpe  v.  Purnell,  20 
Mont.  307,  89  L.  B.  A.  174,  51  Pac.  269,  Matter  of  McPherson,  104  N.  Y. 
317,  58  Am.  Bep.  504,  10  N.  E.  686,  and  State  t.  Alston,  94  Tenn.  681, 
682,  28  L.  B.  A.  180,  30  S.  W.  751,  sustaining  collateral  inheritance 
taxes ;  dissenting  opinion  in  Pollock  v.  Farmers '  Loan  etc.  Co.,  157  U.  S. 
634,  648,  39  L.  Ed.  888,  848,  15  Sup.  Ct.  710,  715,  majority  denying  con- 
stitutionality of  tax  on  income  from  land ;  dissenting  opinion  in  Pollock 
V.  Farmers'  Loan  etc.  Co.,  158  U.  S.  654,  657,  658,  689,  711,  89  L.  Ed. 
1131, 1182, 1188, 1144,  1151, 15  Sup.  Ct.  927,  928,  929,  941,  949,  majority 
densdng  constitutionality  of  income  tax. 

Distinguished  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  IT.  S.  577, 
89  L.  Ed.  818, 15  Sup.  Ct.  688,  holding  a  tax  on  income  i^om  land  direct 
and  unconstitutional. 

Constitutionality  of  laws  affecting  taxation  of  collateral  inheri- 
tances.   Note,  41  Am.  81  Bep.  580,  581,  582. 

What  is  ''direct  tax"  within  meaning  of  Federal  Constitution. 
Note,  Aim.  Gas.  1912B,  1820,  1829. 

Constitutionality  of  inheritance  taxes.    Note,  1  Ann.  Gas.  80. 

Validity  of  inheritance  taxes.    Note,  28  E.  B.  G.  104, 

Nature  of  inheritance  tax.    Note,  88  L.  B.  A.  (N.  8.)  607. 

Poll  taxes.    Note,  29  L.  B.  A.  404,  407. 

That  a  sacoession  tax  becomes  a  lien  on  land  does  not  make  it  a  direct 
tax,  that  being  but  an  appropriate  regulation  for  its  collection. 

Approved  in  In  re  Estate  of  Peterson,  168  Iowa,  517,  L.  B.  A.  1916A, 
469,  151  N.  W.  69,  provision  of  treaty  with  Sweden  forbidding  droit  de 
detraction  or  tax  upon  removal  of  property  from  one  State  or  country 
to  another,  does  not  forbid  inheritance  or  succession  taxes. 
Income  tax  is  not  a  direct  tax. 

Approved  in  Springer  v.  United  States,  102  U.  S.  601,  602,  26  L.  Ed. 
259,  sustaining  constitutionality  of  .income  tax;  Knowlton  v.  Moore,  178 
U.  S.  79,  80,  81,  44  L.  Ed.  985,  20  Sup.  Ct.  762,  upholding  War  Revenue 
Act  of  1898,  §§  29,  30,  imposing  progressive  tax  on  inheritances;  over- 
ruled as  to  this  point  by  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S. 
577,  39  L.  Ed.  818,  15  Sup.  Ct.  688,  denying  constitutionality  of  income 
tax. 

Oeneral  assignment  that  lower  court's  decision  was  erroneous  will  prob- 
ably not  support  objection,  raised  for  first  time  in  Supreme  Court,  to  avoid 
a  succession  tax,  that  devise  was  TOid  because  of  aUenage. 

Approved  in  Collins  v.  United  States,  219  Fed.  674, 135  C.  C.  A.  342, 
following  rule. 
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One  wbo  has  always  daimed  b«n«flt  of  devlBe  of  an  equitable  estate, 
and  has  received  value  tbereof  in  partition  proceedings,  ia  estopped  to  claim, 
in  order  to  evade  succession  tax,  tbat  it  was  void  because  of  bis  alienage. 

Approved  in  Jacobs  v.  Miller,  50  Mich.  127, 15  N.  W.  45,  holding  heirs 
of  wife,  to  whom  and  her  supx)osed  husband  land  was  jointly  conveyedi 
estopped  to  deny  the  relationship;  Ellinwood  v.  Holt,  60  N.  H.  58,  hold- 
ing prior  attaching  creditor  who  treated  mortgagee's  attachment  as  void 
cannot  regard  latter  valid  to  defeat  mortgage ;  Hentig  v.  Redden,  8  Kan. 
App.  222,  55  Pac.  501,  grantees  having  accepted  lands,  against  which 
claims  for  improvements  existed,  estopped  to  assert  right  to  take  its 
appraised  value;  Blue  Mt.  Forrest  Assn.  v.  Borrowe,  71  N.  H.  77,  51 
Atl.  673,  holding  in  action  by  corporation  to  enforce  lien  for  assessments 
upon  capital  stock  delinquent  shareholder  cannot  interpose  defense  that 
by-law  providing  method  for  disposal  of  interest  and  under  which  stock 
was  acquired  is  void  as  restricting  alienation.  , 

Estoppel  to  assume  inconsistent  positions  in  l^gal  proceedings. 
Note,  3  E.  R.  0.  328. 

23  WalL  352-367,  23  li.  Ed.  109,  BEEDT  T.  800TT. 

Surrender  of  patent  extinguishes  it,  and  causes  all  suits  founded  upon  it 
to  fail.  Beissued  patent  becomes  new  cause  of  action,  for  wbicb  remedy 
must  be  by  new  suit. 

Approved  in  Coffield  v.  Fletcher  Mfg.  Co.,  167  Fed.  323,  324,  325,  326. 
93  C.  C.  A.  25,  holding  where  patentee^  pending  suit  for  infringement, 
applies  for  reissue,  on  ground  specifications  insufficient,  and  reissue  is 
granted,  he  is  estopped  to  claim  they  were  sufficient,  or  to  further  main- 
tain such  suit;  Lattig  v.  Dean,  25  App.  D.  C.  593,  597,  surrender  of 
original  patent  takes  effect  upon  reissue,  and  subsequent  award  of  pri- 
ority is  void;  Meyer  v.  Pritchard,  131  U.  S.  ccix  (Appx.),  961,  dismiss- 
ing appeal  where  patent  surrendered  pending  suit;  Eby  v.  King,  158 
U.  S.  373,  39  L.  Ed.  1021,  15  Sup.  Ct.  974,  arguendo. 

Modified  in  Ellen  v.  Gulp,  166  U.  S.  504,  41  L.  Ed.  1094,  17  Sup.  Ct. 
645,  holding  patent  not  canceled  unless  reissue  takes  place. 

Patented  machine  composed  of  old  ingredients  is  not  infringed  by  one 
containing  less  than  all  of  such  ingredients. 

Approved  in  Kinzel  v.  Luttrell  Brick  Co.,  67  Fed.  927,  15  C.  C.  A.  82, 
where  alleged  infringing  combination  did  not  contain  all  ingredients 
of  the  patent. 

83  WaU.  368-374,  23  L.  Ed.  114,  SMITH  v.  ADSIT. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
62. 
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28  WaU.  374-^83,  23  L.  Ed.  47,  SMTTHE  v.  FISKE. 

Bevenna  lawa  are  to  be  constnied  liberally  to  carry  out  purposes  of  their 
enactnieiit. 

Approved  in  United  States  v.  Beasly,  2  Alaska,  103,  grand  jury  of 
one  judicial  district  cannot  indict  one  for  crime  committed  in  another 
district;  Prather  v.  United  States,  9  App.  D*  C..87,  applying  rule  to  act 
of  Congress  of  August  2, 1886,  relating  to  sale  of  oleomargarine ;  United 
States  V.  Stoweil,  133  U.  S.  12,  33  L.  Ed.  558,  10  Sup.  Ct.  246,  holding 
property  forfeited  for  conducting  illegal  still;  Glover  v.  United  States, 
164  U.  S.  297,  41  L.  Ed.  441,  17  Sup.  Ct.  97,  giving  liberal  interpreta- 
tion to  statute  providing  for  reimbursement  of  certain  taxes;  State  v. 
Sullivan,  50  Fed.  603,  construing  statute  for  removing  prosecution 
against  revenue  officer  into  Federal  court,  as  part  of  revenue  system; 
Anglo-California  Bank  v.  Secretary,  76  Fed.  748,  22  C.  C.  A.  527,  con- 
struing power  of  government  over  articles  under  bond  in  warehouse 
more  than  three  years ;  Hunter  ▼.  Corning,  86  Fed.  915,  30  C.  C.  A.  483, 
holding  revenue  law  applicable  to  spirits  obtained  from  barrel^taves, 
into  whieh  it  had  soaked;  United  States  v.  Sapinkow,  90  Fed.  659, 
holding  law  in  terms  applicable  to  cigars  included  cigarettes. 

In  cafe  of  doubt,  title  of  statute,  pre-existing  law  and  reason  and  pur- 
poM  of  new  one  may  be  considered  in  construing  it. 

Approved  in  Hawaii  v.  Mankiehi,  190  U.  S.  212,  47  L.  Ed.  1021,  23 
Sup.  Ct.  788,  holding  criminal  proceedings  by  grand  and  petit  juries 
provided  by  Federal  Constitution  not  substituted  for  existing  proce- 
dure in  Hawaiian  Islands  by  annexation  under  Newlands^  resolution 
(30  Stat.  750),  accepting  cession;  Knowlton  v.  Moore,  178  U.  S.  65,  44 
L.  Ed.  979,  20  Sup.  Ct.  756,  upholding  War  Revenue  Act  of  1898,  §§29, 
30,  imposing  progressive  tax  on  inheritances;  Tucker  v.  Williamson, 
229  Fed.  211,  holding  provision  of  Harrison  narcotic  act  of  December 
17,  1914,  requiring  certain  officer  to  "make  all  needful  rules  and  regula- 
tions for  canying  into  effect  provisions  of  act,"  such  officer  had  power 
to  prescribe  what  shall  constitute  "personal  attendance"  and  "profes- 
sional practice";  John  J.  Sesnon  Co.  v.  United  States,  182  Fed.  576, 
105  C.  C.  A.  Ill,  holding  aerial  tramway  constituted  "public  wharf,'* 
and  person  operating  it  without  license  was  guilty  of  offense  under 
statute;  Kieckhoefer  v.  United  States,  19  App.  D.  C.  416,  holding  that 
"indemnity  fund"  is  public  money  of  United  States  within  laws  making 
criminal  unlawful  appropriation  of  public  money  of  United  States; 
Carrigan  v.  Stillwell,  99  Me.  437,  68  L.  R.  A.  886,  59  Atl.  684,  constru- 
ing statute  requiring  fire-escapes  on  all  buildings  where  business  re- 
quires presence  of  workmen  above  first  floor  as  not  applying  to  building 
having  restaurant  on  first  floor,  whose  kitchen  with  three  servants  is 
on  sixth;  State  v.  Earnhardt,  170  N.  C.  727,  86  S.  E.  961,  applying  rule 
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in  construing  statute  requiring  sheriff  to  require  felons  to  wear  stripes 
in  chain-gang;  dissenting  opinion  in  Berea  College  v.  Commonwealth  of 
Kentucky,  211  U.  S.  62,  53  L.  Ed.  88,  29  Sup.  Ct.  33,  majority  holding 
that  State  statute  which  permits  education  of  both  white  persons  and 
negroes  by  same  corporation  in  different  localities,  although  prohibit- 
ing their  joint  attendance  in  same  place,  does  not  defeat  grant  to  main- 
tain collie  for  all  persons;  dissenting  opinion  in  Moulton  v.  Scully, 
111  Me.  466,  89  Atl.  961,  majority  applying  rule  in  construing  act 
of  Maine  in  regard  to  sheriff  who  refuses  to  perform  His  duties  in  regard 
to  illegal  sale  of  intoxicants;  State  v.  Sullivan,  50  Fed.  603,  construing 
statute  for  removing  prosecution  of  revenue  officer  into  Federal  court ; 
Diamond  v.  Palmer,  79  Iowa,  580,  44  N.  W.  819,  considering  title  in  con- 
struing statute;  dissenting  opinion  in  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S.  353,  354,  41  L.  Ed.  1082,  17  Sup.  Ct.  563,  564, 
majority  holding  statute  prohibiting  certain  contracts  in  restraint  of 
trade  not  confined  to  cases  where  restraint  unreasonable;  Hamilton  v. 
Rathb«ne,  175  U.  S.  419,  44  L.  Ed.  221,  20  Sup.  Ct.  155,  construing  act 
of  Congress  as  to  married  women's  property. 

Practical  contemporaneoufl  construction  by  treasuiy.  department  is  en- 
titled to  weight  in  constming  revenue  laws. 

Approved  in  Fairbank  v.  United  States,  181  U.  S.  307,  45  L.  Ed.  872, 
21  Sup.  Ct.  658,  holding  stamp  tax  on  foreign  bill  of  lading'  imposed 
by  War  Revenue  Act  of  1898,  §  6,  void  as  tax  pn  exports ;  United  States 
V.  National  Surety  Co.,  122  Fed.  910,  59  C.  C.  A.  130,  holding  sureties 
on  distiller's  annual  bond  given  under  Rev.  Stats.,  §  3260,  are  bound 
to  pay  tax  on  all  spirits  distilled  during  term,  though  distiller  execute 
warehouse  bond  pursuant  to  Rev.  Stats.,  §  3293 ;  Pitts  v.  Logan  County, 
3  Okl.  740,  41  Pac.  591,  clerks  of  District  Courts  of  territorial  courts 
being  required  by  Federal  law  to  account  to  United  States  treasurer 
for  all  fees  earned  by  them,  territorial  law  attempting  to  regulate  same 
is  void ;  Hahn  v.  United  States,  107  U.  S.  406,  27  L.  Ed.  529.  2  Sup.  Ct. 
497,  sustaining  practical  construction  of  law  relative  to  distribution  of 
fines  by  Secretary  of  the  Treasury;  Five  Per  Cent  Cases,  110  U.  S.  485, 
28  L.  Ed.  202,  4  Sup.  Ct.  218,  where  qonclusion  reached  accorded  with 
practical  construction  of  law  for  giving  States  certain  public  lands; 
Brown  v.  United  States,  113  U.  S.  571,  28  L.  Ed.  1080,  5  Sup.  Ct.  650, 
holding  provision  relating  to  retirement  of  naval  officers  applicable  to 
warrant  officers,  in  accordance  with  executive  oonstructiou ;  United 
States  V.  Hill,  120  U.  S.  182,  30  L.  Ed.  632,  7  Sup.  Ct.  517,  following 
contemporaneous  and  continuous  practical  construction  of  law  respect- 
ing clerk's  returns;  Rand  v.  United  States,  38  Fed.  667,  sustaining  con- 
struction of  law  giving  commissioners  fees  for  drawing  complaints  in 
criminal  cases;  United  States  v.  Barber,  74  Fed.  488,  20  C.  C.  A.  616, 
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wh^re  law  relative  to  interest  on  certain  judgments  against  government 
construed  aeeording  to  practice;  Pitts  v.  Logan  County,  3  Okl.  741,  41 
Pac.  691,  deciding  liability  of  territorial  court  clerk  to  account  for 
fees,  according  to  practice  and  attorney  generals'  opinions. 

Distinguished  in  Swift,  Courtney  etc.  Co.  v.  United  States,  106  U.  S. 
696,  26  L.  Bd.  1109,  and  Northern  etc.  R.  R.  Co.  v.  Sanders,  47  Fed. 
609,  where  there  was  no  ambiguity. 

Where  section  levied  duty  on  silk  goods  '^ot  otherwise  provided,  for," 
the  reference  was  to  an  enumeration  of  silk  articles  in  the  same  section, 
which  It  supplemented,  and  not  to  prior  acts. 

Approved  in  United  States  v.  Boden,  133  Fed.  840,  construing  Tariff 
Act  1897,  par.  263,  with  reference  to  classitication  of  preserved  pine- 
apples ;  Coles-  V.  Collector  of  Customs,  100  Fed.  444,  40  C.  C.  A.  478, 
holding  anthracite  coal  containing  less  than  ninety-two  per  cent  of 
fixed  carbon  is  within  provision  of  paragraph  416  of  Tariff  Act  of  1897, 
and  is  not  entitled  to  free  entry  under  paragraph  623;  Movius  v. 
Arthur,  96  U.  S.  147,  24  L.  Ed.  421,  Solomon  v.  Arthur,  102  U.  S.  212, 
26  L.  Ed  148,  Arthur  v.  Butterfield,  126  U.  S.  76,  31  L.  Ed.  646,  8  Sup. 
Ct.  717,  Morrison  v.  Arthur,  13  Blatchf .  196,  Fed.  Cas.  9842,  similarly 
construing  similar  provisions ;  Arthur  v.  Lahey,  96  U.  S.  113,  24  L.  Ed. 
766,  Littleton  v.  OHver  Ditson  Co.,  62  Fed.  699,  arguendo. 

Modified  in  Arthur  v.  Lahey,  96  U.  S.  116,  24  L.  Ed.  767,  holding 
prior  tariff  act  specifically  designating  article  not  repealed  by  general 
provision  in  later  act. 

Distinguished  in  Barber  v.  Schell,  107  U.  S.  622,  27  L.  Ed.  492,  2  Sup. 
Ct.  306,  sustaining  duty  levied  under  later  act;  Lloyd  v.  Mc Williams, 
31  Fed.  262,  263,  holding  "chemical  compounds"  not  term  of  special 
description  sufficient  to  take  article  out  of  "similitude  clause." 

Federal  Sevised  Statutes,  being  a  collection  of  existing  laws  without 
change  in  their  provisions,  constitute  a  legislative  interpretation  of  laws 
where  their  phraeeiOlogy  is  altered  therein. 

Approved  in  Hand  v.  Cook,  29  Nev.  634,  92  Pac.  6,  holding  govern- 
ment mineral  surveyor  is  not  ofificer,  cleric  or  employee  in  general  land 
ofiice  within  Revised  Statutes  of  the  United  States,  section  4^,  pro- 
hibiting him  from  obtaining  title  to  government  land;  United  States 
V.  Claflin,  14  Blatchf.  68,  Fed.  Cas.  14,799,  holding  omission  to  include 
a  provision  in  the  Revised  Statutes  a  legislative  declaration  that  it  was 
superseded ;  Thommesen  v.  Whitwill,  21  Blatchf.  63,  12  Fed.  903,  hold- 
ing certain  sections  of  Revised  Statutes  are  re-enactments  of  pre- 
existing  acts;  The  Schooner  L.  W.  Eaton,  9  Ben.  302,  Fed.  Cas.  8612, 
holding  territorial  jurisdiction  of  court  not  altered  by  Revised  Statutes ; 
In  re  Dana,  68  Fed.  899,  holding  slight  change  in  phraseology  in  Revised 
Statutes  imported  no  change  in  the  law. 
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Modified  in  United  States  v.  Jordan,  2  Low.  543,  Fed.  Cas.  15,498, 
holding  such  l^slative  declaration  would  not  control  a  prior  Supreme 
Court  decision. 

*>^        A  thing  may  be  within  the  letter  of  a  statute  and  not  within  its  mean- 
ing, and  within  its  meaning  though  not  within  Its  letter. 

Approved  in  Nichols  v.  Waukesha  Canning  Co.,  195  Fed.  814,  holding 
issuance  of  bonds  by  corporation  for  antecedent  debts  is  not  issuance 
for  "money,  labor  or  property"  within  prohibition  of-  Wis.  Stats.  1898, 
§  1753 ;  Hervieu  v.  J.  S.  Ogilvie  Pub.  Co.,  169  Fed.  982,  holding  dramatic 
corporation  to  be  entitled  to  copyright,  although  printed  in  book  form, 
need  not  be  printed  from  type  set  or  plates  made  in  United  States. 

23  WaU.  389-405,  23  L.  Ed.  1(H,  DONOVAN  ▼.  UNITED  STATEa 
Not  cited. 

23  WaU.  405-411,  23  I^  Ed.  136,  NORTH  OABOLINA  B.  B.  00.  y.  8WASEY. 

Appeal  may  be  taken  from  decree  of  foreclosure  and  sale  when  rights 
of  parties  have  all  been  settled,  and  nothing  remains  but  to  make  sale  and 
pay  proceeds. 

Approved  in  Petersbuig  etc.  Ins.  Co.  v.  Dellatorre,  70  Fed.  644,  7 
C.  C.  A.  310,  defining  final  decree,  holding  decree  erroneous  which  alters 
final  decree ;  Chicago  etc.  B.  B.  Co.  v.  Fosdick,  106  U.  S.  71,  27  L.  Ed. 
55,  arguendo. 

Process  for  sale  of  speclUc  property  caimot  Issne  until  property  to  be 
sold  has  been  jndiciaUy  identifled. 

Approved  in  Bowling  Green  Trust  Co.  ▼.  Virginia  Passenger  etc.  Co., 
164  Fed.  758,  holding  that  in  foreclosure  ^  sale  it  is  within  discretion 
of  court  to  order  sale  in  advance  of  settlement  of  respective  rights  and 
priorities  of  parties;  Compton  v.  Jessup,  68  Fed.  296,  297,  15  C.  C.  A. 
397,  sustaining  court's  right  to  decree  sale  of  less  property  than  prayed 
for. 

Decree  declaring  stock  held  by  State  to  be  security  for  payment  of 
State  bonds  and  interest,  and  court's  Intention  to  order  sale  unless  payment 
made  before  named  day,  with  reference  to  master  to  ascertaii^  amount  due 
and  securities  to  be  sold,  and  to  report,  h^ld  interlocutory  and  not  appeal- 
able. 

Approved  in  Morgan  v.  Thompson,  124  Fed.  205,  59  C.  C.  A.  672, 
holding  judgment  of  United  States  Court  of  Appeals  in  Indian  Terri- 
tory, which  reverses  inferior  court  and  remands  cause  for  further  pro- 
ceedings to  be  had  according  to  law  and  opinion,  is  not  final  decree 
reviewable  in  Circuit  Court  of  Appeals;  Dennison  etc.  Ry.  Co.  v. 
Ranney  etc.  Mercantile  Co.,  104  Fed.  606,  44  C.  C.  A.  65,  holding  decree 
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of  foreclosure  and  sale  which  leaves  amount  of  complainants'  claims 
unsettled,  the  amount  of  liability  of  defendants  and  their  property 
unfixed,  is  not  final  decree;  Parmele  v.  Schroeder,  61  Neb.  561,  85  N.  W. 
565,  holding  foreclosure  decree  adjudging  that  if  money  arising  from 
sale  be  insufficient  to  satisfy  amount  found  due,  sheriff  shall  specify 
amount  of  such  deficiency,  and  upon  confirmation  of  report,  mortgagee 
entitled,  on  application,  to  execution  for  deficiency  not  final;  Bostwiek 
V.  Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  74, 1  Sup.  Ct.  16,  holding  judgment 
of  reversal  by  State  court,  with  leave  for  further  proceedings,  not 
reviewable  in  Supreme  Court;  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  431, 
27  L.  iEd.  238,  1  Sup.  Ct.  416,  dismissing  appeal  where  amount  due 
not  found  nor  sale  ordered;  Parsons  v.  Robinson,  122  U.  S.  114,  30 
L.  Ed.  1123,  7  Sup.  Ct.  1155,  where  liens  prior  to  complainants',  and 
other  facts  necessary  to  court's  further  action  remained  undetermined; 
Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  95,  33  L.  Ed.  276,  277,  10 
Sup.  Ct.  32,  33,  holding  decree  granting  perpetual  injunction  and  order- 
ing account  not  final  or  appealable;  Lodge  v.  Twell,  135  U.  S.  235, 
84  L.  Ed.  155,  10  Sup.  Ct.  747,  holding  decree  in  equity  not  final  where 
court's  further  action  required;  Guarantee  Co.  of  Nortfi  America  v. 
Mechanics'  Sav.  Bank  &  Trust  Co.,  173  U.  S.  586,  43  L.  Ed.  820,  19 
Sup.  Ct.  552,  holding  decree  not  appealable  where  defendants'  liability 
secondary  only  and  undetermined;  McGourkey  v.  Toledo  etc.  Ry.  Co., 
146  U.  S.  545,  36  L.  Ed.  1088,  13  Sup.  Ct.  172,  holding  decree  directing 
reference  and  report  interlocutory  and  could  be  disturbed  at  later 
term ;  Moran  v.  Hagerman,  64  Fed.  503,  12  C.  C.  A.  239,  holding  decree 
which  did  not  ascertain  amounts  due  parties  not  final,  and  could  be 
amended. 

Modified  in  Bissell  Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72 
Fed.  551,  19  C.  C.  A.  25,  holding  interlocutory  decree  awarding  in- 
junction appealable  under  Court  of  Appeals  act. 

Distinguished  in  Chase  v.  Driver,  92  Fed.  784,  34  C.  C.  A.  668,  hold- 
ing decree  ordering  sale  of  specific  property  under  which  *title  passed, 
final. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 
485. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement 
of  accounts  for  report  of  master.    Note,  5  Ann.  Gas.  177. 

23  Wall.  411-416,  23  L.  Ed.  89,  UNITED  STATES  V.  WILLIAMSON. 

An  ofllcer  ordered  to  proceed  home  and  await  orders,  though  at  his  own 
request,  was  not  ''absent  from  duty  with  leave,"  within  statute  reducing 
pay  by  ona-half  during  such  absence. 

Approved  in  United  States  v.  Phisterer,  94  U.  S.  221,  24  L.  Ed.  116, 
holding  officer  ordered  home  to  await  orders  entitled  to  mileage ;  United 
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States  v.  lippitt,  100  U.  S.  669,  25  L.  Ed.  749,  holding  colonel  absent 
from  his  regiment  pursuant  to  orders,  awaiting  orders,  entitled  to  value 
of  quarters  and  fueL 

Army  ofllcer'B  pay  is  regulated  hy  law,  and  cannot  be  reduced  by  execn- 
tiTB  department  or  any  branch  thereof. 

Approved  in  United  States  v.  Andrews,  240  U.  S.  94,  60  L.  Ed.  543, 
36  Sup.  Ct.  350,  holding  public  policy  prohibits  any  attempt  by  unau- 
thorized agreement  with  officer  of  United  States  to  deprive  him  of  right 
to  pay  given  by  statute. 

28  Wall.  416-420,  28  L.  Ed.  81,  FASHNAGHT  Y.  F&ANK. 

Petition  by  alien  defendant  for  removal  into  Federal  court  held  prop- 
erly overruled,  final  judgment  having  been  already  rendered. 

Approved  in  Lowe  v.  Williams,  94  U.  S.  651,  24  L.  Ed.  216,  holding 
petition  for  removal  filed  in  State  Supreme  Court  was  too  late ;  Sharp  v. 
Gutcher,  74  Ind.  363,  holding  petition  for  removal  filed  before  trial  was 
in  time;  White  v.  Holt,  20  W.  Va.  808,  sustaining  State  court's  jurisdic- 
tion to  decide  question  of  removal. 

Removal  of  suit  to  Federal  court  after  final  disposition  of  cause. 
Note,  22  Am.  Rep.  80. 

Petltioii  by  alien  defendant  for  removal  to  Federal  court  having  been 
denied,  and  no  exception  taken,  writ  of  error  will  not  lie  from  State  Supreme 
Court's  judgment  aillrming  lower  court's  decree. 

Approved  in  Stone  v.  Sargent,  129  Mass.  509,  sustaining  highest  State 
court's  jurisdiction  to  review  denial  of  petition  for  removal. 

Only  such  questions  as  either  have  been  or  ought  to  have  been  passed 
upon  by  highest  State  court  can  be  considered  by  Supreme  Court  on  error. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  491,  where  one  is  accused 
in  State  court  and  three  convictions  are  reversed  on  appeal,  and  dis- 
crimination shown  in  selection  of  jury,  and  rulings  on  objections  to 
panel  are  not  subject  to  review  under  State  law,  cause  is  removable 
under  Revised  Statutes,  §  641 ;  Weatherby  v.  Bowie,  131  U.  S.  ccxv  ^ 
(Appx.),  25  L.  Ed.  607,  holding  court's  statement  that  Federal  question 
was  abandoned  and  Circuit  Court  could  not  have  taken  jurisdiction  no 
ground  for  writ. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
85. 

23  Wall.  420-458»  23  li.  Ed.  138,  CBOSBT  v.  BUCHANAN. 

Denial  of  prayer  for  cancellation  of  deed,  and  for  specific  performance 
of  contract,  but  refusing  to  pass  upon  prayer  for  return  of  purchase  money 
for  want  of  proper  parties,  was  not  a  final  appealable  decree. 


929  THE  BIO  aRANDB.  23  WaU.  458^66 

Approved  in  Odbert  v.  Marquet,  175  Fed.  50,  99  C.  C.  A.  60,  holding 
decree  ordering  pay  of  certain  notes  and  in  case  of  default  for  certain 
time  that  special  master  shall  sell  certain  collateral  to  apply  thereon  is 
final  decree,  and  appealable;  Morgan  v.  Thompson,  124  Fed.  205,  59 
C.  C.  A.  672,  holding  decree  of  United  States  Court  of  Appeals  in  Indian 
Territory  reversing  inferior  court,  and  remanding  for  further  proceed- 
ings according  to  law  and  opinion,  not  final  decree  appealable  to  Cir- 
cuit Court  of  Appeals;  McCarthy  v.  Holtman,  19  App.  D.  C.  154,  hold- 
ing decree  in  mechanic's  lien  case  establishing  claim  and  directing  sale 
and  payment  was  one  upon  which  execution  could  issue;  Bostwick  v. 
Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  74,  1  Sup.  Ct.  16,  holding  judgment 
of  reversal  by  State  court  with  leave  for  further  proceedings  not  final; 
Norton  v.  Hood,  12  Fed.  766,  holding  decree  whose  sole  effect  was  to 
refuse  injunction  not  appealable;  Dufour  v.  Lang,  54  Fed.  910,  4  C.  C.  A. 
663,  arguendo. 

Deed  of  one  long  dead,  sought  to  be  enforced  against  Ills  dhildren  after 
many  yean*  delay,  sniplcloiis  drcumstanoes  appearing,  and  consideration  not 
shown  to  have  been  paid,  held  Invalid  and  canceled. 

Approved  in  Marks  v.  Crow,  14  Or.  396,  requiring  grantee  in  convey- 
ance alleged  to  have  been  in  fraud  of  ereditors,  to  show  consideration. 

Estoppel  to  claim  title  by  fraudulent  failure  to  disclose  same.    Note, 
12  E.  R.  0.  316. 

Equity  will  not  enforce  deed  of  one  long  since  dead  and  after  many 
years'  delay,  against  persona  who  were  very  yonng  at  the  time,  where  plain- 
tiff inequitably  concealed  fact  of  agreement  to  reconvey  upon  payment  of 
money,  part  of  which  was  paid. 

Approved  in  Trenchard  v.  Kell,  127  Fed.  602,  permitting  setoff  against 
notes  given  as  purchaser's  price  difference  in  value  of  property  had 
there  been  quantity  of  timber  fraudulently  represented  and  actual  value 
of  land. 

23  WaU.  468-466,  23  li.  Ed.  158,  THE  BIO  aSANDE. 

Removal  of  vessel  from  court's  possession  pending  appeal  was  illegal, 
and  accidental,  fraudulent  or  improper  removal  cannot  defeat  court's  Juris- 
diction once  attached  by  seizure. 

Approved  in  The  Tug  E.  W.  Gorgas,  10  Ben.  473,  Fed.  Cas.  4585,  hold- 
ing marshal's  continuous  possession  not  essential  to  jurisdiction;  The 
Toung  America,  30  Fed.  791,  holding  jurisdiction  not  defeated  by  de- 
livery of  vessel  to  owner,  without  intent  to  abandon  lien ;  Braithwaite  v. 
Jordan,  5  N.  D.  226,  81  L.  R.  A.  260,  65  N.  W.  710,  holding  iU^al  sur- 
render  of  possession  by  marshal  did  not  affect  jurisdiction  over  steamer. 
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Posflession  of  yeesel  is  necessary  for  court's  Jurisdiction,  and  voluntary 
abandonment  and  release  will  destroy  all  rights  acquired  under  sucli  pos- 
session. 

Approved  in  United  States  v.  George  Spraul  &  Co.,  185  Fed.  410,  107 
C.  C.  A.  569,  holding  that  proceeding  under  pure  food  and  drugs  act 
was  not  in  admiralty;  The  Hungaria,  41  Fed.  112,  holding  jurisdiction 
not  acquired  by  master's  stipulation  when  vessel  without  the  district; 
The  Queen  of  the  Pacific,  61  Fed.  214,  holding  jurisdiction  over  res  at- 
tached when  vessel  seized;  Gould  v.  Jaoobson,  58  Mich,  292,  25  N.  W. 
196,  holding  jurisdiction  never  attached  for  want  of  valid  seizure ;  Balti- 
more etc.  R.  R.  Co.  V.  Pittsburg  etc.  R.,  17  W.  Va.  840,  arguendo. 

Judgment  of  Circuit  Court  liaving  jurisdiction  tHat  vessel  was  foreign 
and  subject  to  lien,  remaining  in  force,  was  conclusive  on  reseizure  and  libel 
in  another  district  to  subject  ber  to  decree,  after  improper  removal  from 
first  court's  custody. 

Approved  in  Manley  v.  Park,  62  Kan.  561,  64  Pac.  31,  holding  unap- 
pealed  judgment  of  court  having  jurisdiction  of  subject  matter  and 
parties  is  res  ad  judicata  as  to  all  matters  necessarily  involved  in  ac- 
tion ;  In  re  Cooper,  143  U.  S.  509,  39  L.  Ed.  244, 12  Sup.  Ct.  463,  holding 
existence  of  facts  necessary  to  sustain  it  a  legal  inference  from  court's 
maintaining  jurisdiction. 

Jurisdiction  over  foreigners  and  their  property.    Note,  76  Am.  Dec 
671. 

Judgments  in  rem  and  their  effect  as  res  adjudicata.    NotOi  75  Am. 
Heo,  723. 

23  Wall.  466-471,  23  L.  Ed.  70,  I.EWIS  ▼.  COCKS. 

Provisional  Court  of  New  Orleans,  established  by  President's  proclama- 
tion during  Civil  War,  was  a  valid  court. 

Approved  in  Daniel  v.  Hutcheson,  86  Tex.  61,  22  S.  W.  936,  sustaining 
validity  of  military  courts. 

Suit  is  not  maintainable  in  equity  to  recover  realty  on  ground  of  nullity 
of  judgment  against  complainant,  to  which  property  has  been  subjected,  by 
reason  of  nonservice  of  original  process.  Ejectment  is  his  remedy,  defend- 
ant liaving  right  to  a  Jury. 

Approved  in  Willis  v.  O'Connell,  231  Fed.  1015,  holding  only  remedy 
for  one  injured  by  libelous  publication  is  by  criminal  prosecution  or  ac- 
tion at  law;  Buchanan  Co.  v.  Adkins,  175  Fed.  700,  99  C.  C.  A.  246, 
holding  Federal  court  is  without  jurisdiction  of  suit  by  complainant 
alleging  title  to  large  tract  of  land  against  numerous  defendants  claim- 
ing title  to  separate  portions  and  in  possession;  Lewis  Pub.  Co.  v.  Wy- 
man,  168  Fed.  762,  holding  bill  to  on  join  postmaster  from  refusing  to 
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admit  magazine  to  mails  as  second-class  matter  will  not  be  eutertnincd 
where  new  permit  has  been  granted;  Norton  v.  Colusa  Parrot  Min.  etc. 
Co.,  167  Fed.  205,  holding  in  suit  in  Federal  court  to  enjoin  nuisance, 
damages  for  past  injuries  to  land  cannot  be  recovered,  as  there  is  ade- 
quate remedy  at  law  therefor;  Johnston  v.  Corson  Gold  Min.  Co.,  157 
Fed.  151, 15  L.  R.  A.  (N.  S.)  1078,  84  C.  C.  A.  593,  holding  snit  in  equity 
cannot  be  maintained  by  one  out  of  possession  to  determine  title  or  right 
of  possession  or  remove  cloud;  Levi  v.  Mathews,  145  Fed.  154,  76 
C.  C.  A.  122,  in  action  at  law  in  Federal  court  for  recovery  of  money 
due  on  contract,  defense  of  fraud  in  procurement  of  contract  is  not 
cognizable;  Gleneral  Electric  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co.,  144 
Fed.  466,  refusing  to  restrain  violation  of  contract  for  manufacture  and 
sale  of  goods  where  contract  provided  that  if  either  party  violated  same, 
it  should  pay  as  liquidated  damages  fifty  per  cent  of  sale  price  of  goods; 
Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  975,  insurer  may  maintain  suit 
to  cancel  for  fraud  policy  providing  for  settlement  by  issuance  of  an- 
nuity contract  under  which  installments  payable  to  widow,  and  if  she 
died  before  all  annual  payments  made,  remainder  of  installments  pay- 
able to  children,  though  widow  had  sued  on  x)olicy;  Lockhart  v.  Leeds, 
10  N.  M.  598,  63  Pac.  52,  holding  insufficient  in  equity  alleging  partner- 
ship to  prospect  for  minerals  and  that  partner  located  claim  but  did 
not  record  same  in  time  by  reason  of  fraudulent  agreement  with  defend- 
ants, and  that  thereafter  complainant  secured  and  filed  copy  of  notice 
but  that  defendants  posted  notice  and  took  possession  of  claim,  and 
praying  that  location  be  decreed  void  and  for  other  equitable  relief; 
Glenn  v.  West,  103  Va.  524,  49  S.  E.  672,  holder  of  equitable  title,  out  of 
possession,  cannot  sue  to  quiet  title  one  in  possession  under  tax  deed; 
KUlian  v.  Ebbinghaus,  110  U.  S.  574,  28  L.  Ed.  248,  4  Sup.  Ct.  235,  di- 
recting dismissal  of  bill  which  was  in  substance  an  ejectment  bill ;  Fus- 
seU  V.  Gregg,  113  U.  S.  555,  28  L.  Ed.  995,  5  Sup.  Ct.  634,  holding  bill 
by  equitable  owner  did  not  lie  against  naked  trespassers  for  possession; 
Buzard  v.  Houston,  119  U.  S.  351,  80  L.  Ed.  458,  7  Sup.  Ct.  252,  holdin<,' 
bill  to  recover  damages  for  fraud,  recoverable  in  legal  action,  not  main- 
tainable; Whitehead  v.  Shattuck,  138  U.  S.  151,  34  L.  Ed.  874,  11  Sup. 
Ct.  277,  affirming  dismissal  of  bill  to  obtain  possession  of  and  title  to 
realty;  Scott  v.  Neely,  140  U.  S.  110,  35  L.  Ed.  360,  11  Sup.  Ct.  714, 
holding  Federal  equity  court  could  not  subject  defendant's  realty  to 
simple  contract  debt ;  Vaughan  v.  Central  Pac.  R.  R.  Co.,  4  Sawy.  287, 
Fed.  Cas.  16,897,  dismissing  bill  for  damages  for  infringing  patent  ex- 
pired before  suit  commenced;  Smith  v.  Cincinnati  etc.  R.  R.  Co.,  22 
Fed.  Cas.  484,  dismissing  bill  for  damages  for  breach  of  contract;  Du- 
mont  ▼.  Fry,  12  Fed.  22,  where  trustee  in  bankruptcy  sued  to  recover 
bonds  alleged  to  be  unlawfully  withheld;  Spring  v.  Domestic  Sewing- 
Machine  Co.,  13  Fed.  448,  dismissing  bill  for  profits  and  damages  for 
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past  infringement,  plaintiff's  title  to  patent  having  ceased;  Jenkins  v. 
Hannan,  26  Fed.  661,  denying  jarisdiction  of  equity  over  suit  to  set 
aside  certain  alleged  void  deeds;  Whitehead  v.  Entwhistle,  27  Fed.  779, 
sustaining  demurrer  to  bill  to  quiet  title,  and  for  possession  of  realty 
though  State  law  conferred  jurisdiction;  Teatman  v.  Bradford,  44  Fed. 
537i  dismissing  auxiliary  bill  brought  to  set  aside  alleged  void  sale  un- 
der former  decree;  Northern  Pac.  R.  R.  Co.  v.  Amacker,  49  Fed.  534, 
1  C.  C.  A.  345,  affirming  dismissal  of  bill  based  on  legal  title ;  Walker  v. 
Brown,  58  Fed.  27,  denying  equity  jurisdiction  of  suit  to  subject  bonds 
to  alleged  lien  which  never  existed;  Fuller  v.  Montague,  59  Fed.  214, 
8  C.  C.  A.  100,  holding  equity  cannot  entertain  colorable  suit  for  parti- 
tion, brought  for  purpose  of  recovering  the  land ;  McConnell  v.  Provident 
etc.  life  Assur.  Soc,  69  Fed.  115,  116,  16  C.  C.  A.  172,  holding  equity 
has  no  jurisdiction  of  suit  to  recover  amount  of  policy;  In  re  Foley,  76 
Fed.  395,  -holding  question  whether  decedent  acknowledged  claimant  to 
child's  share  of  estate  one  for  a  jury;  Alger  v.  Anderson,  92  Fed.  708, 
712,  dismissing  bill  for  damages  for  failure  to  make  title  to  land;  Math- 
ews V.  Marks,  44  Ark.  437,  affirming  dismissal  of  bill  to  remove  cloud 
from  title  where  possession  not  disclosed;  Robinson  v.  Robinson,  73  Me. 
176,  denying  jurisdiction  of  equity  to  try  legal  title;  Denison  etc.  Mfg. 
Co.  V.  Robinson  Mfg.  Co.,  74  Me.  122,  dismissing  equity  proceeding  where 
legal  remedy  adequate;  White  v.  Thayer,  121  Mass.  228,  dismissing  bill 
where  writ  of  entry  an  adequate  remedy;  Sheppard  v.  Nixon,  43  N.  J. 
Eq.  633,  13  Atl.  618,  denying  jurisdiction  of  bill  to  establish  legal  title 
by  one  out  of  possession ;  Rogers  v.  Rogers,  17  R.  I.  625,  24  Atl.  47,  dis- 
missing bill  based  upon  falsity  of  an  adverse  claim  of  title;  dissenting 
opinion  in  Horn  v.  Miller,  20  Neb.  105,  29  N.  W.  264,  majority  dismiss- 
ing appeal  because  not  taken  in  time;  dissenting -opinion  in  Brown  v. 
Cranberry  etc.  Coal  Co.,  65  Fed.  640,  13  C.  C.  A.  66,  and  Belcher  v.  Ar- 
nold, 14  R.  I.  613,  arguendo. 

Distinguished  in  Root  v.  Woolworth,  150  U.  S.  410,  37  L.  Ed.  1125, 
14  Sup.  Ct.  138,  where  bill  for  possession,  and  to  enjoin  defendant 
from  setting  up  title,  was  merely  ancillary;  Dodge  v.  Briggs,  27  Fed. 
169,  sustaining  bill  to  remove  cloud  from  title  and  enforce  trust  against 
multitude  of  respondents;  Randolph  v.  Allen,  73  Fed.  31,  19  C.  C.  A. 
353,  where  determination  of  equitable  questions  was  decisive  also  of 
legal  rights  involved;  Fabian  v.  Collins,  3  Mont.  222,  where  injunction 
against  wrongful  diversion  of  water  sought;  as  to  facts  in  Nichols  v. 
Jones,  19  Fed.  857,  entertaining  bill  to  prevent  multiplicity  of  suits. 

To  bar  equitable  relief  legal  remedy  must  be  equally  effectual,  but  where 
it  is  ''plain,  adequate  and  complete,"  it  must  be  pursued.  Judiciary  act's 
provision  on  tliis  subject  was  merely  declaratory  of  old  law. 

Approved  in  Wright  v.  Barnard,  233  Fed.  331,  holding  equity  court 
will  not  transfer  bill  when  as  whole  it  states  eause  of  action  in  equity 
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and  as  only  as  to  one  item  relief  could  be  granted  by  court  of  law; 
Miller  v.  Steele,  153  Fed.  719,  82  C.  C.  A.  572,  holding  action  in  Federal 
court  against  legatee  in  which  only  money  judgment  was  prayed  for 
was  properly  brought  at  law;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed. 
520,  upholding  Federal  equity  jurisdiction  to  appoint  receiver  under 
Delaware  statute  at  suit  of  unsecured  creditors  of  insolvent  corporation ; 
Buford  v.  Holley,  28  Fed.  687,  sustaining  equity  jurisdiction;  Payne 
V.  Kansas  etc.  R.  R.  Co.,  46  Fed.  552,  holding  statute  merely  declared 
old  law,  and  there  was  no  effectual  legal  remedy;  Michener  v.  Spring- 
field etc.  Thresher  Co.,  142  Ind.  136,  81  L.  R.  A.  76,  40  N.  E.  681, 
arguendo. 

Oourt  may  dismiss  bill  grounded  upon  a  mere  legal  title  sua  sponte. 
Approved  in  South  Penn.  Oil  Co.  v.  Miller,  175  Fed.  736,  99  C.  C.  A. 
305,  following  rule ;  Brown  v.  Fletcher,  206  Fed.  463,  124  C.  C.  A.  367, 
holding  where  want  of  jurisdiction  in  equity  appears  on  face  of  bill,  it 
may  be  considered  on  appeal  on  court's  own  motion;  Standard  Portland 
Cement  Corp.  v.  Evans,  205  Fed.  4,  125  C.  C.  A.  1,  jurisdiction  of 
equitable  defense  to  notes  sued  on  cannot  be  conferred  on  court  of 
law  by  waiver  or  consent;  Street  Grading  Dist.  No.  60  v.  Hagadorn, 
186  Fed.  457,  108  C.  C.  A.  429,  holding  rule  that  existence  of  adequate 
legal  remedy  cannot  be  raised  for  first  time  in  appellate  court,  is  sub- 
ject to  qualification  that  jurisdiction  over  subject  matter  exists  and 
that  trial  court  is  competent  to  grant  relief  prayed  for;  Indian  Land 
&  Trust  Co.  V.  Shoenfelt,  135  Fed.  486,  68  C.  C.  A.  196,  denying  equity 
jurisdiction  single  trespass  on  farming  land  where  probable  injury  not 
shown  to  be  irremediable;  Kane  v.  Lnckman,  131  Fed.  621,  applying 
rule  in  suit  for  specific  performance  of  contract  for  exchange  of  farm 
for  cows;  McCormiek  v.  McDonald,  110  Fed.  53,  denying  equity  juris- 
diction to  decree  that  complainant  is  entitled  under  agreement  with 
percentage  of  net  profits  of  contract  which  is  being  executed  by  de- 
fendant and  to  declare  trust  in  his  favor  where  work  has  not  been 
completed  and  no  fraud  or  mismanagement  by  defendant  is  alleged; 
McGuire  v.  Pensacola  City  Co.,  105  Fed.  680,  44  C.  C.  A.  670,  holding 
specified  form  of  objection  to  equity  court's  jurisdiction  not  necessary 
where  adequate  remedy  at  law  exists;  Maxwell  v.  Frazier,  52  Or.  190, 
18  L.  R.  A.  (N.  S.)  102,  96  Pac.  551,  holding  as  there  was  entire  absence 
of  equitable  cognizance  in  case,  and  relief  sought  not  peculiar  to  equity, 
to  entertain  action  would  be  of  issue  purely  legal,  and  decree  of  lower 
court  was  reversed  and  bill  dismissed;  Allen  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  662,  35  L.  Ed.  305,  11  Sup.  Ct.  683,  holding  court  should 
recognize  fact  that  case  presented  no  equitable  issue  and  give  it  effect; 
Dumont  v.  Fry,  12  Fed.  22,  Spring  v.  Domestic  Sewing-Machine  Co., 
13  Fed.  448,  Mills  v.  Knapp,  39  Fed.  595,  Walker  v.  Brown,  58  Fed. 
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25,  Hambrick  v.  Russell,  86  Ala.  202,  5  South.  299,  Humphreys  t. 
Atlantic  Milling  Co.,  98  Mo.  562,  10  S.  W.  143,  Gravely  v.  Gravely, 
84  Va.  150,  4  S.  E.  220,  and  Surber's  Admr.  v.  McClintie,  10  W.  Va. 
247,  all  holding  court  may  dismiss  bill  because  of  adequate  remedy 
at  law  sua  sponte;  Covert  v.  Waldron,  33  Fed.  312;  where  court  dis- 
missed bill  sua  sponte  for  want  of  jurisdiction ;  United  States  v.  Craw- 
ford, 47  Fed.  566,  dismissing  bill  for  want  of  jurisdiction  for  failure 
of  subject  matter;  Small  v.  Lutz,  34  Or.  138,  55  Pac.  531,  affirming 
dismissal  on  court's  own  motion,  of  bill  to  enforce  legal  defense  to 
pending  action  in  ejectment ;  Vaughan  v.  Central  Pac.  R.  R.  Co.,  4  Sawy. 
287,  Fed.  Cas.  16,897,  arguendo. 

Distinguished  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S. 
349,  50  L.  Ed.  510,  26  Sup.  Ct.  296,  affirming  133  Fed.  655,  66  C.  C.  A. 
581,  where  bill  shows  case  of  equitable  cognizance,  objection  on  ground 
of  adequacy  of  law  remedy  is  waiver  if  not  taken  by  plea,  demurrer  or 
answer  at  earliest  opportunity;  Hapgood  v.  Berry,  157  Fed.  812,  85 
C.  C.  A.  171,  holding  that  objection  of  want  of  jurisdiction  because 
complainant  has  adequate  remedy  at  law,  cannot  be  raised  after  answer 
in  and  hearing  before  master;  Warmath  v.  O'Daniel,  159  Fed.  89,  16 
L.  B.  A.  (N.  S.)  414,  86  C.  C.  A.  277,  Rev.  Stats.  723,  declaring  that  hold- 
ing suits  in  equity  shall  not  be  maintained  in  United  States  courts  where 
there  is  adequate  remedy  at  law,  secures  privil^es  personal  to  defendant, 
which  he  may  waive ;  Reynes  v.  Dumont,  130  U.  S.  395,  32  L.  Ed.  946,  9 
Sup.  Ct.  497,  Brown  v.  Lake  Superior  Iron  Co.,  134  U.  S.  536,  88  L.  Ed. 
1025, 10  Sup.  Ct.  606,  Tyler  v.  Savage,  143  U.  S.  97,  86  L.  Ed.  89, 12  Sup. 
Ct.  346,  Preteca  v.  Maxwell  etc.  Grant  Co.,  50  Fed.  677,  1  C.  C.  A.  607, 
Book  V.  Justice  Min.  Co.,  58  Fed.  832,  Western  Electric  Co.  v.  Reedy,  66 
Fed.  164,  and  Guarantee  Co.  of  North  America  v.  Mechanics'  Sav.  Bank  k 
Trust  Co.,  80  Fed.  772,  26  C.  C.  A.  146,  holding  subject  matter  n«t  being 
within  equity's  jurisdiction,  objection  of  adequate  remedy  at  law  came  too 
late;  as  to  facts,  in  Nichols  v.  Jones,  19  Fed.  857,  entertaining  bill  to 
prevent  multiplicity  of  suits. 

» 

Right  of  invoking  party  to  raise,  on  appeal,  objection  of  lack  of 
jurisdiction.    Note,  L.  R.  A.  1916B,  805. 

23  Wall.  471-480,  23  L.  Ed.  71,  OBAND  TOWER  BON.  ETO.  00.  y.  PHIL. 

UPS. 

Where  contract  to  furnish  coal  gave  purchaser  option  to  receive  twenty- 
five  cents  a  ton  for  all  not  delivered  in  any  month  or  take  deficiency  the 
following  month,  purchaser  having  demanded  the  deficiency  could  not  be 
restricted  to  recovery  of  twenty-five  cents  a  ton  upon  vendor's  failure  to 
deliver. 

Distinguished  in  Davis  v.  Alpha  Portland  Cement  Co.,  134  Fed.  282, 
where  contract  for  sale  of  cement  provided  for  payment  of  certain 


935    GEAND  TOWER  MIN.  ETC.  CO.  V.  PHILLIPS.    23  Wall.  471-480 

8tiin  per  barrel  for  each  barrel  short  of  specified  number,  as  liquidated 
damages,  provision  was  binding. 

Whether  liquidated  damages  or  penalty.    Note,  1  Am.  Dec.  332. 

When  stipulation  in  contract  is  for  a  penalty  and  when  for  liqui- 
dated damages.    Note,  6  E.  R.  0.  560. 

Price  of  the  commodltj  at  place  of  deliverx  is  standard  for  measure  of 
damages  for  breach  of  contract  to  deliver. 

Approved  in  Berbarry  v.  Tombacher  &  Banov,  162  N.  C.  500,  77  S.  E. 
413,  measure  of  damages  for  failure  of  seller  to  deliver  goods  is  diilter- 
ence  between  agreed  price  and  market  value  at  time  and  place  of  de- 
livery fixed  by  contract;  Ward  v.  Kohn,  58  Fed.  464,  7  C.  C.  A.  314, 
holding  evidence  of  value  of  legal  services  at  place  other  than  where  ser- 
vices to  be  x>erf  ormed  inadmissible ;  Pinckney  v.  Dambmann,  72  Md.  184, 
19  Atl.  452,  holding  price  at  place  of  delivery  criterion  for  measure  of 
damages;  Tufts  v.  Bennett,  163  Mass.  399,  40  N.  E.  173,  appl3ring  same 
measure  in  estimating  damage  for  breach  of  contract  to  purchase ;  Boyer 
V.  Cox,  33  Neb.  815,  25  N.  W.  716,  applying  same  rule  to  case  of  breach 
of  contract  to  deliver  com. 

Qualified  in  Indian  Mt.  Jellico  Coal  Co.  v.  Asheville  Ice  etc.  Co.,  134 
N.  C.  588,  47  S.  E.  121,  where  contract  to  sell  defendant  from  plaintiff's 
mine  all  coal  it  may  require  during  specified  period  is  broken  because 
of  strike  at  plaintiff's  mine,  latter  not  required  to  buy  coal  from  other 
miners  to  fill  contract. 

Where  there  is  no  market  price  at  place  of  delivery,  recovery  should  be 
for  diiferenee  between  contract  price  and  actual  price  plaintiffs  would  have 
to  pay  at  nearest  available  market,  plus  transportation,  for  similar  quanti- 
ties; not  difference  between  former  and  market  price  at  other  places  wliere 
plaintiff  might  have  sold,  less  transportation. 

Approved  in  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190  U.  S. 
547,  47  L.  Ed.  1174,  23  Sup.  Ct.  757,  holding  damages  for  breach  of 
contract  to  deliver  oil  on  buyer's  tanks  at  seller's  mill  not  increased 
by  allegation  that  seller  maliciously  caused  buyer  to  send  tanks  a  speci- 
fied distance  at  specified  cost;  Wade  McHenry  Lumber  Co.  v.  Frank 
Spangler  Co.,  230  Fed.  420,  applying  rule  in  case  of  failure  to  deliver 
lumber;  Gaunt  v.  Ralston  Purina  Co.,  198  Fed.  64,  117  C.  C.  A.  168, 
applying  rule  in  case  of  failure  to  deliver  grain;  Howard  Supply  Co. 
V.  Wells,  176  Fed.  515,  100  C.  C.  A.  70,  applying  rule  in  case  of  failure 
to  deliver  railroad  ties ;  Vulcan  Iron  Wks.  Co.  v.  Roquemore,  175  Fed. 
16,  99  C.  C.  A.  77,  holding  where  agreement  was  for  purchaser  to  pay 
one  thousand  five  hundred  dollars  of  total  of  six  thousand  two  hundred 
and  fifty  dollars  in  cash  and  take  for  balance  an  article,  its  value  so 
fixed  for  article  must  be  regarded  as  value  in  determining  buyer's 
measure  of  damages  for  breach  by  seller;  Salmon  v.  Helena  Box  Co.^ 
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147  Fed.  413,  415,  418,  77  C.  C.  A.  586,  determining  measure  of  damages 
in  action  by  seller  for  breach  of  contract  for  sale  of  lumber;  American 
Bridge  Co.  v.  Camden  etc.  Ry.  Co.,  135  Fed.  328,  68  C.  C.  A.  131, 
where  plaintiff  contracted  to  build  bridges  for  connection  of  extensions 
of  electric  railways  by  certain  time,  defendant  could,  against  contract 
price,  recoup  interest  at  legal  rate  on  money  expended  on  extensions 
from  date  wlien  bridges  should  have  been  completed  to  date  of  com- 
pletion; Marshall  v.  Clark,  78  Conn.  11,  60  Atl.  742,  applying  rule  in 
assessing  damages  for  breach  of  contract  to  deliver  coal  sold  by  whole- 
saler* to  retailer;  National  Coal  Tar  Co.  v.  Maiden  etc.  Light  Co.,  189 
Mass.  237,  75  N.  E.  626,  applying  rule  in  action  for  breach  of  contract 
for  sale  of  coal  tar;  Lawrence  v.  Porter,  63  Fed.  64,  26  L.  R.  A.  169, 
11  C.  C.  A.  27,  Yellow  etc.  Lumber  Co.  v.  Chapman,  74  Fed.  456, 
20  C.  C.  A.  503,  Johnson  v.  Allen,  78  Ala.  392,  56  Am.  Rep.  37,  and 
Hewson-Herzog  Supply  Co.  v.  Minnesota  Brick  Co.,  55  Minn..  534,  57 
N.  W.  131,  all  holding  difference  between  contract  price  and  purchase 
price  at  nearest  available  market  recoverable;  Jones  v.  St.  Louis  Ry. 
Co.,  53  Ark.  30,  22  Am.  St  Rep.  177,  13  S.  W.  417,  applying  rule  to 
recovery  for  value  of  colt  killed  by  defendant;  Ladd  v.  Ladd,  121  Ala. 
583,  25  South.  628,  admitting  evidence  of  value  of  timber  in  near-by 
market  on  question  of  land's  value. 

Distinguished  in  South  Gardiner  Lumber  Co.  v.  Broadstreet,  97  Me. 
174,  53  Atl.  1113,  determining  damages  for  breach  of  contract  to  deliver 
certain  quantity  of  logs;  Equitable  Gas  etc.  Co.  v.  Baltimore  Coal  Tar 
etc.  Co.,  65  Md.  85,  3  Atl.  112,  where  transportation  expensive,  differ- 
ence between  contract  price  and  manufacturing  price  was  recoverable. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  52  L.  R.  A.  223. 

Damages  for  breach  of  sale  of  article  without  market  price.    Note, 
57  L.  R.  A.  196,  198. 

23  WalL  480-485,  23  L.  Ed.  112,  HEPBURN  ▼.  THE  SCHOOL  DIBEOTOBa 

Shares  of  stock  In  national  banks  cannot  be  taxed  by  State  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  cH^tal  of  Individnal  dtisens. 

Approved  in  McHenry  v.  Downer,  116  Cal.  31,  45  L.  R.  A.  746,  47 
Pac.  782,  holding  shares  of  national  bank  stock  not  taxable  when  shares 
of  State  bank  stock  exempt;  City  of  Carthage  v.  First  Nat.  Bank,  71 
Mo.  509,  86  Am.  Rep.  495,  holding  State  could  not  tax  national  banks 
otherwise  than  as  Congress  authorized. 

Under  law  permitting  taxation,  by  State,  of  shares  of  national  bank 
stock,  at  same  rate  as  other  moneyed  capital  In  hands  of  Individuals,  a  valu- 
ation of  socli  shares  for  taxation  at  more  than  par  was  legal. 

Approved  in  First  Nat.  Bank  v.  Board  of  Equalization,  92  Ark.  338, 
122  S.  W.  989,  holding  State  may  tax  shares  of  stock  in  national  bank 
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without  regard  to  fact  that  part  or  whole  of  its  capital  stock  is  invested 
in  nontaxable  bonds;  Head  v.  Board  of  Review,  170  Iowa,  306,  152 
N.  W.  602,  holding  in  construing  State  statute  providing  for  share  of 
national  bank  that  tax  on  shares  is  on  individual  stockholders  and  not 
on  capital  of  bank;  followed  in  People  v.  Commissioners  of  Taxes  and 
Assessments,  94  XJ.  S.  417,  24  L.  Ed.  164,  Palmer  v.  McMahon,  133  U.  S. 
667,  33  L.  Ed.  775,  10  Sup.  Ct.  326,  Covington  etc.  Bank  v.  City,  21 
Fed.  490,  and  People  v.  Commissioners  of  Taxes  and  Assessments,  67 
N.  T.  521,  all  holding  such  stock  taxable  at  its  actual  value;  State 
V.  City  of  Newark,  39  N.  J.  L.  384,  and  Stratton  v.  Collins,  43  N.  J.  L. 
567,  both  sustaining  New  Jersey  tax  laws ;  Bank  of  Shreveport  v.  Board 
of  Assessments,  41  La.  Ann.  183,  5  South.  408,  and  Paul  v.  McGraw, 
3  Wash.  303,  28  Pac.  534,  both  holding  shares  taxable;  Second  Nat  Bank 
T.  Caldwell,  13  Fed.  432,  ai^gnendo. 

In  absence  of  affirmative  showing  that  all  'teoneyed  capital"  In  a  par- 
ticolar  county  was  exempt  from  taxation  by  law  exempting  certain  classes 
of  sadi  capital,  shares  of  national  bank  stock  win  not  be  so  exempt. 

Approved  in  People's  Nat.  Bank  v.  Marye,  107  Fed.  580,  upholding 
Virginia  act  of  March  6,  1890,  taxing  bank  shares,  though  statutes  per- 
mit taxpayer  to  deduct,  amount  of  indebtedness  from  amount  of  all  evi- 
dences of  debts  he  is  required  to  return  for  taxation,  though  national 
bank  shareholder  cannot  do  so ;  National  Bank  v.  City  of  Baltimore,  100 
Fed.  33,  40  C.  C.  A.  254,  holding  fact  that  evidences  of  debt  of  corpora- 
tions and  stock  of  foreign  corporations  owned  by  residents  cannot  be 
taxed  for  county  or  city  purposes  under  Maryland  laws  above  certain 
rate  does  not  render  void  taxation  of  national  bank  shares  for  city  pur- 
poses at  higher  rate;  Deposit  Bank  of  Owensboro  v.  Daviess  Co.,  etc., 
102  Ky.  192,  39  S.  W.  1035,  holding  where,  under  law  accepted  by  banks, 
they  were  subject  to  certain  tax  in  full  for  all  State  and  municipal  tax, 
subsequent  constitutional  provision  and  legislation  thereunder  taxing 
them  at  same  rate  as  individual  property  did  not  impair  contracts; 
Primm  v.  Fort,  23  Tex.  Civ.  615,  57  S.  W.  91,  holding  owner  of  national 
bank  stock  cannot  deduct  his  indebtedness  from  value  of  stock  for  pur- 
poses of  taxation;  Adams  v.  Nashville,  95  U.  S.  21,  24  L.  Ed.  370,  sus- 
taining taxation  of  such  shares;  Mercantile  Bank  v.  New  York,  121 
U.  S.  150, 161,  80  L.  Ed.  900,  903,  7  Sup.  Ct.  832,  838  (affirming  28  Fed. 
783,  788),  holding  partial  exemptions  not  an  unjust  discrimination 
against  national  banks;  Davenport  National  Bank  v.  Davenport  Board 
of  Equalization,  123  U.  S.  86,  31  L.  Ed.  97,  8  Sup.  Ct.  74,  holding  differ- 
ence in  method  of  taxing  savings  banks  not  unjust  discrimination;  Aber- 
deen Bank  v.  Chehalis  County,  166  U.  S.  452,  41  L.  Ed.  1075,  17  Sup.  Ct. 
633,  and  First  Nat.  Bank  v.  Waters,  19  Blatchf .  245,  246,  7  Fed.  155, 156, 
both  holding  different  method  or  rate  of  taxing  some  securities  no  illegal 
discrimination  against  national  banks;  City  Nat.  Bank  y.  Paducah, 
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2  Flipp.  75,  Fed.  Gas.  2743,  holding  certain  small  discriminations  not 
illegal;  Pollard  v.  The  State,  65  Ala.  633,  holding  shares  of  national 
bank  stock  subject  to  taxation  though  State  bonds  exempt;  Maguire  v. 
Board  of  Revenue,  71  Ala.  414,  sustaining  Alabama  tax  laws;  Dutton  y. 
National  Bank,  53  Kan.  456,  36  Pac.  722,  holdin^^  deductions  of  debts 
from  such  shares  not  permitted  under  statute  allowing  such  deductions 
from  ''credits'';  In  re  McMahon  v.  Palmer,  102  N.  Y.  188,  55  Am.  Rep. 
802,  6  N.  E.  405,  and  Boyer's  Appeal,  103  Pa.  St.  392,  both  holding  par- 
tial exemptions  allowable;  Pacific  Nat.  Bank  v.  Pierce  County,  20  Wash. 
687,  56  Pac.  940,  sustaining  taxation;  Evansville  Bank  v.  Britton,  105 
U.  S.  326,  26  L.  Ed.  1055,  dissenting  opinion,  majority  holding  taxation 
of  such  shares  without  permitting  deduction  of  owner's  debts  illegal 
discrimination;  dissenting  opinion  in  Commonwealth  v.  Farmers'  Bank, 
97  Ky.  629,  31  S.  W.  1022,  majority  holding  tax  laws  illegal. 

Modified  in  Boyer  v.  Boyer,  113  U.  S.  692,  701,  28  L.  Ed.  1090,  1093, 
5  Sup.  Ct.  707,  712,  holding  exemption  of  material  part  of  other  moneyed 
capital  illegal  discrimination  against  shares  of  national  bank  stock. 

Distinguished  in  City  Nat.  Bank  v.  Paducah,  2  Flipp.  67,  72,  Fed.  Cas. 
2743,  holding  where  different  rates  imposed,  shares  of  national  bank 
stock  could  not  be  taxed  at  the  highest;  McHenry  v.  Downer,  116  Cal. 
31,  45  L.  R.  A.  746,  47  Pac.  782,  holding  exempting  shares  of  State  bank 
stock  exempted  that  of  national  banks,  though  other  moneyed  capital 
taxed ;  Wasson  v.  First  Nat.  Bank,  107  Ind.  216,  8  N.  E.  102,  and  First 
Nat.  Bank  of  Albia  v.  City  Council  of  Albia,  86  Iowa,  39,  52  N.  W.  337, 
both  holding  refusal  to  permit  deduction  of  debts  in  assessing  shares 
an  illegal  discrimination. 

Taxation  of  surplus  capital  of  national  banks.    Note,  22  Am.  Rep. 
431,  432. 

State  taxation  of  national  banks.    Notes,  69  Am.  St.  Rep.  47,  48,  51; 
45  L.  R.  A.  746,  756. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  294. 

"Moneyed  capital,**  within  act  taxing  national  banks  at  same  rata  aa 
other  moneyed  capital  signifles  more  than  money  lent  out  at  Interest  and 
comprehends  investments  In  stocks  and  secoritlea. 

Approved  in  First  Nat.  Bank  v.  Waters,  19  Blatchf.  246,  7  Fed.  156, 
discussing  meaning  of  "moneyed  capital";  Pollard  v.  State,  65  Ala.  634, 
holding  certain  enumerated  subjects  of  taxation  "moneyed  capital"; 
McAden  v.  Commissioners  of  Mecklenburg  County,  97  N.  C.  358,  2  S.  E. 
671,  and  First  Nat.  Bank  v.  Chapman,  9  Ohio  C.  C.  82,  construing 
"moneyed  capital,"  both  holding  owner  entitled  to  deduct  debts  from 
shares  of  national  bank  stock. 
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23  WaU.  486-192,  23  L.  Ed.  75,  GBEEN  v.  OBEEN. 

Bole  In  Shelley's  Case  did  not  apply  to  trust  estate,  where  the  life  estate 
and  the  remainder  were  not  of  the  same  character,  one  being  an  equitable 
and  the  other  a  legal  estate. 

Approved  in  Vogt  v.  Vog^,  26  App.  D.  C.  50,  61,  following  rule ;  Vogi 
V.  Graff,  222  U.  S.  409,  56  L.  Ed.  251,  32  Sup.  Ct.  134,  holding  rule  in 
Shelley's  Case  must  yield  where  clear  intention  of  testator  is  to  con- 
trary; Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed.  26,  26,  holding  while 
rule  in  Shelley's  Case  applies  to  equitable  as  well  as  legal  estates,  it 
does  so  only  when  life  estate  and  remainder  are  of  same  quality;  Fields 
V.  Gwynn,  19  App.  D.  C.  112,  holding  that  deed  of  settlement  providing 
wife  shall  have  no  power  to  alienate  creates  valid  equitable  estate  for 
life  in  wife,  which  is  not  within  rule  avoiding  general  restraints  of 
alienation;  Harlan  v.  Manington,  152  Iowa,  716,  133  N.  W.  371,  rule  in 
Shelley's  Case  was  not  available  to  change  estate  of  grandchildren  in 
property  purchased  for  their  benefit  under  provision  of  will  from  liia 
estate  to  fee;  De  Vaughn  v.  Hutchinson,  166  U.  S.  677,  41  L.  Ed.  831,  17 
Sup.  Ct.  466,  holding  devisee  of  life  estate  did  not  take  fee,  though  re- 
mainder  to  heirs  of  her  body. 

Distinguished  in  Frey  v.  Allen,  9  App.  D.  C.  404,  receipt  by  wife  of 
rents  and  profits  of  estate,  notwithstanding  interposition  of  trustee  for 
separate  use,  was  sufficient  seizin  to  entitle  husband  to  curtesy. 

Rule  in  Shelley's  Case.    Note,  29  L.  B.  A.  (N.  S.)  973,  975,  1022, 
1025. 

Necessity  that  estates  limited  be  of  the  same  quality  to  have  rule  in 
Shelley's  Case  applied.    Note,  10  E.  B.  0.  863. 

23  WalL  492-503,  28  L.  Ed.  121,  MOBAN  T.  PBATHEB. 

Unambiguous  words  having  reference  to  the  usual  transactions  of  life 
must  be  interpreted  according  to  their  plain,  ordinary  and  popular  meaning, 
and  parol  is  inadmissible  to  Tary  them. 

Approved  in  Vinton  Petroleum  Co.  v.  Sun  Co.,  230  Fed.  108,  144 
C.  C.  A.  403,  holding  in  construing  contract,  words,  "contract  price 
of  oil,"  meant  price  paid  for  oil  previously  contracted  for  and  not  oil 
for  future  delivery;  Easterbrook  v.  Hebrew  Ladies'  Orphan  Society, 
85  Conn.  296,  41  L.  B.  A.  (N.  8.)  615,  82  Atl.  664,  holding  restrictive 
covenant  in  deed  prohibiting  use  of  property  for  "business"  other  than 
those  enumerated  did  not  restrict  its  use  for  home  for  orphans  and 
aged  persons;  Strong  v.  Carver  Cotton  Gin  Co.,  197  Mass.  69,  83  N.  E. 
329,  applying  rule  in  relation  to  license  to  use  patent;  Hampden  Trust 
Co.  V.  Leary,  186  Mass.  581,  72  N.  E.  89,  construing  word  "may"  in 
will  as  meaning  **must";  Morrison  v.  Hazzard,  99  Tex.  588,  92  S.  W. 
36,  applying  rule  where  effort  made  to  vary  clear  terms  of  written  contract 
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for  sale  of  land;  Mellen  v.  Ford,  28  Fed.  644,  where  context  showed 
meaning  of  same  word  used  in  different  senses;  Stamey  v.  Western 
Union  Telegraph  Co.,  92  Ga.  617,  44  Am.  St.  Rep.  98,  18  S.  E.  1010, 
holding  usage  inadmissible  to  supersede  express  inconsistent  stipulation ; 
Tuxbury  v.  French,  41  Mich.  13,  1  N.  W.  906,  holding  extrinsic  facts 
inadmissible  to  controvert  natural  meaning  of  will. 

Evidence  of  custom  to  create  exception  to  written  contract.    Note, 
8  L.  R.  A.  (N.  S.)  248. 

Right  to  contradict  terms  of  express  contract  by  custom  or  other- 
wise.   Note,  8  E.  R.  0.  858. 

Oonstmctlon  of  nontechnical  amblgnons  tenns  may  be  only  by  resort  to 
langnage  employed,  subject  matter  and  sorronndlng  drcnmstances. 

Approved  in  Western  Union  Tel.  Co.  v.  American  Bell  Tel.  Co.,  105 
Fed.  687,  construing  meaning  of  "rentals  and  royalties"  in  grant  ol 
exclusive  license  use  patent;  Abraham  v.  Oregon  etc.  R.  Co.,  37  Or. 
501,  60  Pac.  901,  holding  parol  inadmissible  to  show  meaning  of  words 
'legitimate  railroad  purposes,"  in  deed  to  railroad;  Albert  v.  Tide- 
water Ry.  Co.,  107  Va.  260,  58  S.  E.  576,  holding  right  to  explain  am- 
biguity in  contract  for  sale  of  right  of  way  to  railroad  company; 
Chicago  etc.  R.  R.  Co.  v.  Pyne,  30  Fed.  88,  construing  inartificially 
expressed  instrument;  Talbott  v.  Richmond  etc.  R.  R.  Co.,  31  Gratt. 
689,  Bank  of  Old  Dominion  v.  McVeigh,  32  Gratt.  538,  and  Scoville  v. 
Terry,  84  Va.  549,  5  S.  E.  531,  all  holding  surrounding  circumstances 
could  be  considered  in  construing  deed  or  agreement. 

23  WaU.  504-607,  23  In.  Ed.  160,  EX  PARTE  MEDWAT. 
Not  cited. 

23  WaU.  607-508,  23  L.  Ed.  108,  CHICAGO  ETC.  B.  B.  00.  T.  WISWALZk 

Writ  of  error  does  not  lie  from  Circuit  Court's  order  remanding  case 
removed  into  It  to  State  court,  such  order  not  being  ''final  Judgment.'' 

Approved  in  Qerman  Nat.  Bank  v.  Speckert,  181  U.  S.  405,  409,  45 
L.  Ed.  926,  927,  21  Sup.  Ct.  709,  holding  decision  of  Circuit  Court  of 
Appeals  reversing  Circuit  Court  which  denied  motion  to  remand  and 
ordering  Circuit  Court  to  remand  is  not  appealable  to  Supreme  Court; 
Cincinnati  St.  Ry.  Co.  v.  Snell,  179  U.  S.  398,  45  L.  Ed.  249,  21  Sup. 
Ct.  206,  holding  judgment  of  reversal  with  costs  for  error  in  overruling 
motion  for  change  of  venue  on  which  case  is  remanded,  with  directions 
to  grant  change  of  venue,  lacks  finality  necessary  to  sustain  error;  Cole 
V.  Garland,  107  Fed.  761,  46  C.  C.  A.  626,  holding  error  does  not  lie 
from  order  of  Circuit  Court  remanding  cause  to  State  court;  Walker 
V.  Walker,  119  Mo.  App.  507,  96  S.  W.  419,  order  of  Circuit  Court 
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remanding  cause  transferred  to  it  by  justice  of  peace  is  not  final  ap- 
pealable order;  Casey  v.  Bell,  104  Tex.  339,  137  S.  W.  919,  applying 
rule  to  judgment  refusing  to  permit  filing  of  transcript,  as  such  judg- 
ment is  not  final;  Harrington  v.  Holler,  111  U.  S.  796,  28  L.  Ed.  602, 
4  Sup.  Ct.  697,  dismissing  writ  of  error  from  territorial  Supreme  Court's 
order  dismissing  writ  to  District  Court;  Morey  v.  Lockhart,  123  U.  S.  67, 
58,  31  L.  Ed.  69,  8  Sup.  Ct.  65,  66,  Sherman  v.  GrinneU,  123  U.  S.  680,  31 
L.  Ed.  279,  8  Sup.  Ct.  261,  Richmond  etc.  R.  R.  Co.  v.  Thouron,  134 
U.  S.  46,  88  L.  Ed.  871,  10  Sup.  Ct.  517,  Gurnee  v.  Patrick  County, 
137  U.  S.  143,  84  L.  Ed.  602,  11  Sup.  Ct.  35,  and  Chicago  etc.  Ry.  Co. 
V.  Roberts,  141  U.  S.  694,  85  L.  Ed.  906,  12  Sup.  Ct.  124,  dismissing 
appeals  and  writs  of  error  from  order  remanding  cause  to  State  court; 
Missouri  Pac.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  580,  40  L.  Ed.  542,  16 
Sup.  Ct.  395,  holding  remanding  order  not  reviewable;  In  re  Coe,  49 
Fed.  482,  1  C.  C.  A.  326,  denying  petition  for  mandamus  to  compel 
allowance  of  appeal  from  such  order;  Birdseye  v.  Schaeffer,  37  Fed. 
825,  arguendo. 

Overruled  in  Hoadley  v.  San  Francisco,  94  XJ.  S.  5,  24  L.  Ed.  34, 
entertaining  jurisdiction  of  appeal,  holding  rule  changed  by  statute; 
Babbitt  v.  Clark,  103  XJ.  S.  610,  26  L.  Ed.  508,  holding  writ  of  error 
lies  without  regard  to  value  of  matter  in  dispute. 

Referred  to  as  changed  by  statute  in  Turner  v.  Farmers'  etc.  Trust 
Co.,  106  U.  S.  556,  27  L.  Ed.  276, 1  Sup.  Ct.  522. 

Distinguished  in  Vaughan  v.  McArthur  Bros.  Co.|  227  Fed.  366, 
arguendo. 

drcalt  Oonrt's  order  remanding  case  removed  Into  it  to  State  court  was 
refusal  to  hear  and  decide,  for  which  mandamus  lies  to  comptf  action. 

Approved  in  In  re  Hohorst,  150  XJ.  S.  664,  87  L.  Ed.  1215,  14  Sup. 
Ct.  225,  awarding  mandamus  to  compel  Circuit  Court  to  take  jurisdic- 
tion of  suit;  State  v.  Young,  31  Fla.  598,  34  Am.  St.  Rep.  43,  19  L.  R.  A. 
637,  12  South.  674,  holding  mandamus  lies  to  compel  judge  to  hear  case, 
who  erroneously  decided  he  was  disqualified;  State  v.  Phillips,  97  Mo. 
342,  3  L.  R.  A.  480,  10  S.  W.  859,  awarding  mandamus  to  compel  hear- 
ing of  appeal  erroneously  dismissed;  Schintz  v.  Morris,  13  Tex.  Civ. 
App.  595,  35  S.  W.  523,  awarding  mandamus  to  compel  court  to  retry 
whole  case,  after  setting  aside  part  of  verdict;  State  v.  Walker,  25  Fla. 
573,  6  South.  172,  arguendo. 

Distinguished  in  Ex  parte  Hoard,  105  XJ.  S.  579,  26  L.  Ed.  1177, 
holding  mandamus  will  not  lie  to  compel  Circuit  Court  to  remand  case 
to  State  court. 

Overruled  in  In  re  Pennsylvania  Co.,  137  XJ.  S.  452,  463^  84  L.  Ed.  789, 
740,  11  Sup.  Ct.  141,  holding  statute  changed  rule. 
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23  WaU.  508-518,  23  L.  Ed.  78,  UNITED  8TATE8  v.  SHBEW8BTJBY. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Cas.  1914D,  829. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  B.  A.  798. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  B.  A.  (N.  8.)  115. 

S3  WalL  518-529,  23  L.  Ed.  97,  THE  TREMOLO  PATENT. 

Amendment  of  bill  after  final  decree,  by  inserting  averment,  was  prop- 
erly allowed,  where  Bach  averment  had  been  in  issne,  and  defendants  were 
not  prejudiced  by  amendment. 

Approved  in  United  States  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  203  Fed. 
315,  following  rule;  Mexican  Cent.  Ry.  Co.  v.  Duthie,  189  U.  S.  78, 
47  L,  Ed.  717,  23  Sup.  Ct.  610,  upholding  right  to  permit  amendment  of  ^ 
petition  after  judgment  by  insertion  of  words  ''and  is  citizen  of  said 
State"  after  allegation  that  ''plaintiff  resides  in  El  Paso,  State  of 
Texas" ;  Toledo  Metal  Wheel  Co.  v.  Foyer  Bros.  &  Co.,  223  Fed.  356,  138 
C.  C.  A.  612,  holding  where  bill  of  intervention  showing  change  of 
party  in  interest  as  complainant,  adopts  original  bill  and  claims  de- 
fendant continues  to  infringe,  petition  operates  to  extend  time  of  in- 
fringement at  least  to  date  it  was  filed;  Mellwood  Distilling  Co.  v. 
Harper,  167  Fed.  397,  398,  allowing  clerical  error  in  name  of  corpora- 
tion complainant,  both  in  caption  and  body  of  bill;  Dittgen  v.  Racino 
Paper  Goods  Co.,  164  Fed.  90,  sustaining  amendment,  allowed  by  con- 
sent, which  did  not  change  cause  of  action  and  related  back  to  filing 
of  bill  for  purpose  of  arresting  running  of  statute  of  limitations ;  Con- 
fectioners'  Machinery  etc.  Co.  v.  Racine  Engine  etc.  Co.,  163  Fed.  918, 
holding  order  allowing  amendment  correcting  mistake  of  fact  which 
did  not  change  cause  of  action  was  proper;  American  Smelting  &  Ref. 
Co.  V.  Godfrey,  158  Fed.  241,  14  Ann.  Cas.  8,  89  C.  C.  A.  139,  applying 
principle  in  suit  to  enjoin  nuisance  where  amendment  as  to  damages 
allowed  after  trial;  In  re  Broadway  Savings  Trust  Co.,  152  Fed.  154, 
81  C.  C.  A.  58,  holding  creditor  who  fails  to  appear  or  answer  petition 
within  time  limited  in  bankruptcy  waives  all  objections  to  subsequent 
amendments  which  do  not  change  cause  of  action  nor  relief  sought; 
Indianapolis  Traction  etc.  Co.  v.  Lawson,  143  Fed.  838,  6  Ann.  Cas.  666, 
6  L.  R.  A.  (N.  S.)  721,  74  C.  C.  A.  630,  under  Bums'  Ind.  Ann.  Stats. 
1901,  §  394,  relating  to  variance,  charge  construing  complaint  as  cov- 
ering case  made  by  proof,  though  erroneous,  is  not  prejudicial  error; 
Chicago  Motor  Vehicle  Co.  v.  American  Oak  Leather  Co.,  141  Fed.  520, 
72  C.  C.  A.  576,  upholding  allowance  of  amendment  of  x>etition  in  in- 
voluntary bankruptcy,  so  as  to  allege  specific  transfers  as  acts  of  bank- 
ruptcy when  referee  so  found,  and  much  testimony  thereon  taken  without 
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objection ;  Dunn  v.  Mayo  Mills,  134  Fed.  805,  67  C.  C.  A.  460,  uphold- 
ing amendment  of  complaint  in  action  for  balance  due  on  contract, 
where  mistake  in  copying  statement  of  claim ;  Hardin  v.  Boyd,  113  U.  S. 
764,  28  L.  Ed.  1144,  5  Sup.  Ct.  776,  holding  amendment  of  bill  at  hear- 
ing permissible;  Graffam  v.  Burgess,  117  U.  S.  195,  29  L.  Ed.  844,  6 
Sup.  Ct.  694,  holding  amendment  after  hearing,  as  to  matters  in  dispute 
^  and  in  proof  allowable ;  Richmond  v.  Irons,  121  U.  S.  47,  30  L.  Ed.  870, 
7  Sup.  Ct.  706,  sustaining  an  allowance  of  amendment  at  hearint^;  New 
York  etc.  Sugar  Co.  v.  Buffalo  etc.  Sugar  Co.,  22  Blatchf.  183,  20  Fed. 
505,  permitting  amendment  after  decree;  Reay  v.  Berlin  etc.  Envelope 
Co.,  24  Blatchf.  279,  30  Fed.  449,  sustaining  jurisdiction  of  bill  for 
infringement  amended  to  cover  reissue;  Nellis  v.  Pennock  Mfg.  Co., 
38  Fed.  380,  permitting  amendment  by  adding  claim  inadvertently 
omitted;  Morrow  Shoe  Mfg.  Co.  y.  New  England  Shoe  Co.,  57  Fed.  692, 
24  L.  R.  A.  4Sa,  6  C.  C.  A.  508,  treating  bill  on  appeal  as  if  amended 
to  conform  to  proofs;  Church  v.  Holcomb,  46  Mich.  40,  7  N.  W.  173, 
remanding  record  with  leave  to  amend ;  Grant  v.  Rogers,  94  N.  C.  760, 
allowing  amendment  as  to  parties  in  Supreme  Court  where  no  objection 
taken  below. 

Distinguished  in  Coffield  v.  Fletcher  Mfg.  Co.,  167  Fed.  325,  326,  93 
C.  C.  A.  25,  holding .  where  patentee,  pending  suit  for  infringement, 
applies  for  reissue  on  ground  that  specification  was  insufficient,  and 
reissue  is  granted,  he  is  estopped  to  claim  specification  was  sufficient 
or  to  further  maintain  pending  suit;  Bass  v.  Feigenspan,  82  Fed.  261, 
refusing  to  allow  material  amendments  enlarging  claim. 

Amendment  changing  cliaracter  of  bill  onglit  not  generally  to  be  allowed 
after  case  set  for  hearing. 

Approved  in  Kissinger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  94, 
59  C.  C.  A.  221,  holding  where  defendants  bought  infringing  article 
from  manufacturer  and  resold  same,  he  is  only  liable  for  his  own 
profits;  Griffin  v.  Societe  Anonyme  etc.  Co.,  53  Fla.  830,  44  South.  351, 
with  refusing  to  allow  amendment;  Gubbins  v.  Laughtenschlager,  75 
Fed.  620,  refusing  to  allow  certain  material  amendments  after  hearing. 

Profits  of  dealers  who  sold  Infringing  tremolo  attachment  with  some 
only  of  their  organs  was  properly  estimated  by  deducting  ratable  proportion 
of  their  general  expenses  from  profits  made  on  attachments. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  208 
Fed.  750,  holding  that  evidence  was  insufficient  to  establish  substantial 
damages  for  breach  of  contract ;  Corbin  v.  Taussig,  137  Fed.  153,  apply- 
ing rule  in  action  for  damages  for  invasion  of  territory  for  which  plain- 
tiff has  exclusive  agency  for  sale  of  goods ;  Walter  Baker  &  Co.  v.  Slack, 
130  Fed.  520,  65  C.  C.  A.  138,  in  determining  profits  made  by  defendant 
from  sale  of  article  in  unfair  trade,  expenses  of  makinp:  sales  must  be 
deducted  from  gross  sales;  C.  A.  Briggs  Co.  v.  National  Wafer  Co., 
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215  Mass.  110,  Ann.  Gas.  1914C,  926,  102  N.  E.  91,  holding  plaintii! 
could  recover  nothing  by  way  of  profits,  but  should  be  allowed  costs; 
Cutter  V.  Gudebrod  Bros.  Ck>.,  190  N.  T.  254,  83  N.  E.  16,  holding  in 
action  for  defendants'  unlawful  use  of  plaintiff's  name,  where  no  dam- 
ages were  allowed  and  recovery  only  awarded  for  profits,  it  was  proper 
to  allow  interest- thereon;  Brady  v.  Atlantic  Works,  3  Fed.  Cas.  1195, 
liolding  expenses  of  entire  business  apportionable  to  several  branches 
when  separately  stated;  Loos  v.  Wilkinson,  113  N.  T.  498,  10  Am.  St. 
Rep.  502,  4  L.  R.  A.  858,  21  N.  E.  395,  holding  certain  expenses  allow- 
able to  grantee  in  conveyance  to  set  aside  for  fraud  in  accounting  for 
profits. 

Qualified  in  Regis  v.  Jaynes,  191  Mass.  252,  77  N.  E.  777,  in  deter- 
mining profits  made  by  defendants  on  sale  of  trademarked  goods,  gen- 
oral  expenses  which  were^not  increased  by  handling  unlawfully  marked 
oods  cannot  be  deducted  from  gross  profits. 


J? 


Estimate  of  expenses  for  purpose  of  determining  profits  as  basis  for 
damages,  defendant's  general  statement  and  books,  and  sworn  testimony  be- 
ing introduced,  was  properly  made  by  taking  figures  of  defendant's  analysis 
of  books,  except  where  at  variance  with  sworn  testimony. 

Approved  in  Tilghman  v.  Proctor,  125  U.  S.  144,  31  L.  Ed.  667,  8 
Sup.  Ct.  898,  holding  profits  recoverable  from  infringer  of  patent. 

23  WaU.  530-n666,  28  L.  Ed.  128,  UNION  PAPER  COLLAR  00.  T.  VAN 
DX7SEN. 

Unless  it  is  apparent  upon  face  of  new  patent  that  commissioner  has 
exceeded  his  antliority,  his  decision  is  conclusive,  but  if  reissue  is  different 
from  original,  it  is  invalid. 

Approved  in  Spaeth  v.  Barney,  22  Fed.  829,  following  rule. 

Reissued  patent  not  for  original  invention  is  invalid,  though  patentee 
was  inventor  of  improvement  described  bi  original  patent. 

Approved  in  Mahn  v.  Harwood,  112  U.  S.  359,  28  L.  Ed.  667,  5  Sup. 
Ct.  177,  holding  decision  of  commissioner  may  be  attacked  where  re- 
issue differs  from  original;  Abbe  v.  Clerk,  1  Fed.  Cas.  7,  holding  reissue 
void. 

New  articles  of  commerce  are  not  patentable,  unless  their  production  In^ 
volved  exercise  of  invention  and  discovery  beyond  construction  of  necessary 
apparatus. 

Approved  in  Eilboum  Knitting  Mach.  Co.  v.  Liveright,  165  Fed. 
905,  91  C.  C.  A.  580,  holding  Blood  patent  for  machine-knit  seamless 
stockings  void ;  McCloskey  v.  Dubois,  20  Blatchf .  9,  9  Fed.  39,  holding 
invention  for  improvement  invalid ;  McKay  v.  Jackman,  20  Blatchf.  472, 
12  Fed.  619,  holding  that  only  the  machine  was  patentable;  Cone  v. 
Morgan  Envelope  Co.,  6  Fed.  Cas.  269,  holding  change  of  spaces  of 
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ogee  lines  does  not  constitute  an  invention;  Dudley  E.  Jones  Co.  v. 
Munger  etc.  Mfg.  Co.,  49  Fed.  63,  1  C.  C.  A.  158,  holding  combination 
produces  a  new  result,  and  was  patentable;  Gait  v.  Parlin  &  Orendorf 
Co.,  60  Fed.  422,  9  C.  C.  A.  49,  holding  improvement,  being  a  mere 
change  in  location  of  lever,  not  patentable. 

Distinguished  in -Celluloid  Mfg.  Co.  v.  American  Zylonite  Co.,  35  Fed. 
420,  holding  invention  was  for  a  new  material  and  valid. 

Nothing  fOiort  of  invention  or  discovery  will  support  a  patent  for  a 
manufactnre. 

Approved  in  Chicago  Film  Exchange  v.  Motion  Picture  Patents  Co., 
39  App.  D.  C.  292,  applying  rule  to  patent  for  photographic  film; 
Dunbar  v.  Myers,  94  U.  S.  197,  24  L.  Ed.  38,  holding  claim  void  because 
not  describing  a  patentable  invention;  Roemer  v.  Simon,  95  U.  S.  218, 
24  L.  Ed.  386,  holding  thing  patented  had  been  previously  known; 
Campbell  v.  Bayley,  63  Fed.  466, 11  C.  C.  A.  284,  and  Antisdel  v.  Chicago 
Hotel  Cabinet  Co.,  89  Fed.  313,  32  C.  C.  A.  216,  holding  like  cited  case; 
American  etc.  Pulp  Co.  v.  Howland  etc.  Pulp  Co.,  70  Fed.  999,  to  sup- 
port the  patent  the  n^ental  act  of  invention  must  have  been  completed 
before  receiving  such  information. 

Wbere  Inventor's  employees  make  discoveries  anciUary  to  bis  plan,  they 
may  be  embodied  in  his  invention,  and  are  his  property. 

Approved  in  McKeen  v.  Jerdone,  34  App.  D.  C.  172,  in  interference 
proceedings  involving  steel  car  structure,  employee  is  awarded  priority 
on  seventeen  out  of  forty-eight  claims  of  employer  as  showing  inde- 
pendent invention;  Tyler  v.  Kelch,  19  App.  D.  C.  188,  holding  one  can- 
not acquire  by  purchase  from  inventor  right  to  invention  so  as  to  re- 
ceive patent  in  his  own  name  based  upon  such  purchase;  Fuller  etc. 
Mfg.  Co.  V.  Bartlett,  68  Wis.  86,  60  Am.  Rep.  844,  31  N.  W.  753,  holding 
invention  of  8ux)erintendent  was  impliedly  perpetually  licensed  to  his 
employer. 

Rights  of  an  employer  to  inventions  made  by  his  employees.  Note, 
52  Am.  St.  Rep.  821. 

Right  of  invention,  as  between  master  and  servant,  where  servant 
is  employed  to  embody  master's  conception  in  practical  form. 
Note,  10  Ann.  Gas.  558,  554. 

Rights  as  to  things  produced  by  labor  of  employee.  Note,  5  L.  B.  A. 
(N.  S.)  1178,  1185. 

23  Wall.  666-607,  23  L.  Ed.  21,  THE  WOOD-PAPEB  PATENT. 

When  substance  of  two  articles  produced  by  different  processes  is  same, 
and  their  uses  same,  they  cannot  be  considered  different  manufactures^  e.  g^ 
wood-pulp  paper, 
vni— so 
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Approved  in  Parke-Davis  &  Co.  v.  H.  K.  Mulford  Co.,  189  Fed.  101, 
holding  portions  of  patent  for  substance  called  "Adrenalin"  infringed 
by  dry  product  known  as  "Adrin,"  but  not  by  salt  of  Adrin;  American 
Steel  etc.  Co.  v.  Denning  Wire  etc.  Co.,  160  Fed.  126,  holding  validity 
of  patent  for  product  or  structure  is  not  affected  by  means  by  which 
made,  whether  by  hand  or  machinery,  and  holding  Bates'  patent  for 
wire  fences  void  for  lack  of  invention ;  McCloskey  v.  Du  Bois,  19  Blatchf . 
208,  8  Fed.  712,  holding  where  traps  differed  only  in  manner  of  pro- 
duction, second  patent  was  void;  Coclirane  v.  Badische  etc.  Fabrik, 
111  U.  S.  311,  28  L.  Ed.  439,  4  Sup.  Ct.  465,  applying  rule  to  dye  patent ; 
Cottle  V.  E[rementz,  31  Fed.  43,  holding  claim  for  button  itself  was  not 
patentable;  Blumenthal  v.  Burrell,  43  Fed.  670,  and  Blumenthal  v.  Bur- 
rell,  63  Fed.  107,  3  C.  C.  A.  462,  holding  article,  being  merely  the  extract 
in  a  powder  form,  was  not  patentable;  Campbell  v.  Baylcy,  63  Fed. 
465,  U  C.  C.  A.  284,  holding  that  a  device  to  be  patentable  must  be 
novel;  American  etc.  Pulp  Co.  v.  Rowland  etc.  Pulp  Co.,  70  Fed.  998, 
arguendo. 

Right  to  patent  for  new  process.    Note,  20  £.  R.  C.  132. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  0.  159. 

Belssne  granted  for  a  different  invention  is  invalid. 

Approved  in  Giant  Powder  Co.  v.  California  Powder  Works,  98  U.  S. 
139,  25  L.  Ed.  82,  holding  original  letters  for  a  process  will  not  sup- 
port reissue  for  a  composition;  Hopkins  etc.  Mfg.  Co.  v.  Corbin,  103 
U.  S.  791,  26  L.  Ed.  612,  holding  reissue  broader  than  original  claim 
is  void ;  Wing  v.  Anthony,  106  U.  S.  147,  27  L.  Ed.  112,  1  Sup.  Ct.  97, 
Moffitt  V.  Rogers,  106  U.  S.  428,  27  L.  Ed.  77,  1  Sup.  Ct.  74,  McMurray 
V.  Mallory,  111  U.  S.  103,  28  L.  Ed.  366,  4  Sup.  Ct.  378,  and  Torrent 
&  Arms  Lumber  Co.  v.  Rodgers,  112  U.  S.  669,  28  L.  Ed.  846,  5  Sup. 
Ct.  507,  all  reaffirming  rule;  Mahn  v.  Harwood.  132  U.  S.  369,  28  L.  Ed. 
667,  5  Sup.  Ct.  177,  holding  decision  of  commissioner  may  be  attacked 
where  reissue  is  different  from  original ;  Wooster  v.  Handy,  22  Blatchf. 
333,  21  Fed.  66,  holding  right  to  reissue  was  lost  by  delay. 

Distinguished  in  Badische  Anilin  v.  Cochrane,  16  Blatchf.  160  Fed. 
Cas.  719,  holding  reissue  letters  for  artificial  alizarine,  produced  from 
anthracine,  valid. 

Mannf actnre  or  a  product  of  a  process  may  be  no  novelty,  and  therefore 
unpatentable,  while  the  agency  producing  it  may  be  both  new  and  usefol. 

Approved  in  United  States  Consol.  Seeded  Raisin  Co.  v.  Selma  Fruit  Co., 
195  Fed.  269, 115  C.  C.  A.  234,  holding  valid  patent  cannot  be  obtained  for 
process  involving  nothing  more  than  functions  or  operative  effect  of 
mandamus  which  are  subjects  of  other  patents. 

Miscellaneous.  Cited  in  Benthall  Mach.  Co.  v.  National  Mach.  Corp., 
222  Fed.  924,  925,  holding  patents  for  peanut  picker  and  peanut  stem* 
nier  not  anticipated,  disclose  patentable  invention  and  infrinsred. 
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n  V.  a  l-S;  28  L.  Bd.  186,  HoOOBSB  T.  00MMI8SI0NEB8  OF  KNOX 
OOXJUTT. 

Jndgmsat  by  i^PP^U^te  court  of  rerersal  only  is  not  final. 
Approved  in  Missoori  etc.  By.  Co.  v.  City  of  Olathe,  222  U.  S.  186, 
56  L.  £<L  156,  32  Sup.  Ct.  46,  holding  judgment  of  highest  court  afl&rm- 
ing  sustaining  of  demurrer,  without  dismissal,  is  not  final;  Haseltine 
y.  Central  Nat.  Bank,  183  XJ.  S.  131,  46  L.  Ed.  118,  22  Sup.  Ct.  50, 
holding  judgment  reversing  judgment  of  trial  court  granting  recovery 
of  usurious  interest  and  remanding  cause  is  not  final  judgment  to  which 
error  lies;- Morgan  v.  Thompson,  124  Fed.  205,  59  C.  C.  A.  672,  holding? 
judgment  of  United  States  Court  of  Appeals  in  Indian  Territory,  re- 
versing inferior  court  and  remanding  cause  for  further  proceedings 
according  to  faw  and  opinion,  is  not  appealable  to  Circuit  Court  of 
Appeals;  Baker  v.  White,  92  XJ.  S.  179,  25  L.  Ed.  481,  refusing  to 
review  such  judgment  by  Circuit  Court;  Davis  v.  Crouch,  94  U.  S.  517, 
24  L.  Ed.  282,  Bostwick  v.  Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  74, 1  Sup. 
Ct.  16,  and  Great  Western  Tel.  Co.  v.  Bumham,  162  U.  S.  342,  345, 
40  L.  Ed.  998,  994,  16  Sup.  Ct.  851,  853,  all  refusing  to  review  such 
judgments  by  State  courts. 

After  reversal  of  case  by  State  appellate  court,  and  remand  for  fttrtber 
proceedings,  Judgment  subsequently  rendered  by  lower  court  is  not  review- 
able In  Supreme  Court  on  error,  In  absence  of  appeal  to  hlgbest  State  court. 
Approved  in  Fisher  v.  Perkins,  122  U.  S.  527,  80  L.  Ed.  1193,  7  Sup. 
Ct.  1229,  Great  Western  Tel.  Co.  v.  Bumham,  162  U.  S.  342,  40  L.  Ed. 
993,  16  Sup.  Ct.  851,  both  following  rule;  Fenton  v.  Salt  Lake  County, 
4  Utah,  467, 11  Pac.  611,  arguendo. 

(947) 


91 U.  S.  3-7  NOTES  ON  U.  S.  REPORTS.  948 

Writ  of  error — Judgments  of  State  courts  reviewable  by  United 
States  Supreme  Court.    Note,  91  Am.  Dec  197. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  517,  518. 

91  XT.  &  3-7,  23  L.  Ed.  186,  WILBfflNaTOK  ETO.  B.  B.  00.  T.  KINO. 

Oontracts  payable  In  Confederate  currency,,  not  designed  to  aid  the 
insurrectionary  government,  are  valid. 

Approved  in  Dugger  v.  Bocock,  104  U.  S.  602,  26  L.  Ed.  848,  applyim? 
rule  to  sale  of  land;  Effinger  v.  Kenney,  115  U.  S.  571,  29  L.  Ed.  497, 
6  Sup.  Ct.  182,  applying  rule  to  promissory  note;  Taylor  v.  Dugger, 
66  Ala.  449,  applying  rule  to  sale  of  land;  Trustees  of  Howard  College 
v.  Turner,  71  Ala.  432,  holding  payment  to  trustee  in  Confederate  cur- 
rency extinguishes  the  debt ;  New  Orleans  Water  Works  Co.  v.  Louisiana 
Sugar  Refining  Co.,  125  U.  S.  33,  31  L.  Ed.  613,  8  Sup.  Ct.  749,  Louisiana 
State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  248,  Fed.  Cas.  8641,  White 
V.  White,  60  La.  Ann.  108,  23  South.  97,  Cobb  v.  Gray,  78  N.  C.  96, 
and  Lewis  v.  Alexander,  61  Tex.  590,  all  arguendo. 

In  actions  on  contracts  payable  in  Confederate  currency,  evidence  of  the 
value  of  the  notes  at  the  time  and  place  where  the  contracts  were  made  is 
admissible. 

Approved  in  Stewart  v.  Salamon,  94  tJ.  S.  435,  24  L.  Ed.  276,  Effinger 
V.  Kenny,  115  U.  S.  573,  29  L.  Ed.  497,  6  Sup.  Ct.  183,  and  Palmer  v. 
Love,  82  N.  C.  479,  480,  all  applying  rule  in  action  on  promissory  note. 

TTnder  contract  payable  in  Confederate  currency,  party  can  recover  only 
Talue  of  currency  stipulated,  and  not  value  of  property  sold,  without  refer- 
ence to  that  currency. 

Approved  in  Rives  v.  Dube,  105  U.  S.  140,  26  L.  Ed.  1034,  Effinger 
V.  Kenney,  115  U.  S.  573,  29  L.  Ed.  497,  6  Sup.  Ct.  183,  and  Palmer  v. 
Palmer  v.  Love,  75  N.  C.  164,  82  N.  C.  479,  all  applying  rule  in  actions 
on  promissory  notes;  Jennings  v.  Copeland,  90  N.  C.  580,  holding  ad- 
ministrator liable  for  price  bid  at  sale,  and  not  for  value  of  property. 

State  law  allowing  Jury  to  determine  value  of  a  contract  in  suit,  inde- 
pendently of  value  stipulated  by  parties,  is  unconstitutional. 

Approved  in  Effinger  v.  Kenny,  115  U.  S.  571,  29  L.  Ed.  497,  6  Sup. 
Ct.  182,  and  Palmer  v.  Love,  82  N.  C.  479,  both  following  rule;  Leavitt 
V.  Levering,  64  N.  H.  609,  1  L.  R.  A.  59,  15  Atl.  415,  holding  statute 
making  payments  by  insolvents  void  not  applicable  to  prior  existing 
contracts. 

liiscellaneouB.   Cited  in  Hammond  v.  Johnston,  93  Mo.  221,  6  S.  W.  92. 
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91  XT.  8.7'IS,  23  L.  Ed.  188,  MATTHEWS  ▼.  McSTEA. 

Oonunerdal  Intercoune  between  nibJectB  of  contending  poweTS  is  nn- 
UtwfUL 

Distingnished  in  Rhederei  Actien  Gesellschaft  Oceana  v.  Clutha  Ship- 
ping Co.,  226  Fed.  342,  holding  charter-party  not  abrogated  on  account 
of  war  where  neither  of  contracting  parties  were  subjects  of  warring 
nations. 

All  members  of  each  belligerent  are  respectively  enemies  of  all  members 
of  other  belligerent 

Approved  in  Alexandria  Say.  Inst.  v.  MeVeigh,  84  Va.  48,  51,  3  S.  E. 
889,  890,  holding  indorser  not  bound  by  notice  left  at  his  house  which 
he  had  abandoned  during  war. 

OiTll  war  and  foreign  war  involve  same  conseqnences  regarding  commer- 
cial intercourse. 

Approved  in  Small  v.  Lumpkin,  28  Gratt.  835,  holding  bond  discharged 
by  payment  to  agent  in  enemy's  country;  Haymond  v.  Camden,  22 
W.  Va.  189,  holding  judicial  proceedings  by  Northerner  against  south- 
erner during  Rebellion  void. 

Oommercial  intercourse  between  north  and  south  was  not  unlawful  until 
after  President's  proclamation  of  August  16,  1861. 

Approved  in  Kahweiler  v.  Anderson,  78  N.  C.  138,  holding  drawer 
liable  on  bill  of  exchange  drawn  before  prohibition  of  intercourse;  Hay- 
mond V.  Camden,  22  W.  Va.  196,  holding  judicial  proceedings  by  north- 
erner against  southerner  during  Rebellion  void. 

(Partnership  between  citisens  of  New  York  and  Louisiana  was  not  dis- 
solved by  war  as  early  as  April  28,  1861,  and  the  members  are  bound  by  the 
acceptance  of  a  bill  of  exchange  on  that  date. 

Approved  in  Bond  v.  Moore,  93  XJ.  S.  594,  595,  28  L.  Ed.  988, 
arguendo. 

Distinguished  in  New  York  Life  Ins.  Co.  v.  Hendren,  92  U.  S.  287, 
88  L.  Ed.  710,  dismissing  suit  on  policy  for  lack  of  jurisdiction. 

What  is  a  sufficient  cause  for  the  dissolution  of  a  partnership. 
Note,  69  Am.  St.  Rep.  419. 

Contracts  with  alien  enemies.    Note,  96  Am.  Dec.  629. 

Miscellaneous.  Cited  in  Spencer  v.  United  States,  169  Fed.  565,  95 
C.  C.  A.  60,  as  to  implied  legislative  interpretation  of  statutes. 

91  U.  S.  13-21,  23  la.  Ed.  190,  DAINE8E  v.  HALE. 

Judicial  powers  of  consuls  depend  on  treaties  with  nations  to  ^^ch 
they  are  accredited,  and  laws  of  States  which  they  represent. 

Approved  in  In  re  Ross,  140  XJ.  S.  462,  35  L.  Ed.  585,  U  Sup.  Ct. 
899,  holding  conviction  of  murder  by  consular  tribunal  in  Japan  valid ; 
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In  re  Aubrey,  26  Fed.  851,  discharging  prisoners  held  by  order  of  British 
consul. 

Jurisdiction  and  powers  of  consuls.    Note,  45  L.  B.  A.  497,  488. 

Instrnctiona  issued  by  executlTe  for  goidance  of  consuls  are  entitled  to 
highest  respect  in  construing  statutes  and  treaties  upon  which  their  powers 
depend. 

Approved  in  In  re  Aubrey,  26  Fed.  850,  holding  British  consul  has 
such  jurisdiction  over  British  subjects  as  his  instructions  provide. 

Foreign  laws  and  usages  are  matters  of  fact  and  not  matters  of  law, 
and  will  not  ordinarily  be  Judicially  noticed,  but  must  be  pleaded. 

Approved  in  Rossmann  v.  Gamier,  211  Fed.  408,  128  C.  C.  A.  73, 
holding  meaning  of  word  "bricotine,"  when  applied  to  French  cordial, 
must  be  proven;  Cuba  R.  Co.  v.  Crosby,  170  Fed.  377,  95  C.  C.  A.  539, 
holding  in  action  for  injury  sustained  in  foreign  country,  law  of  for- 
eign country  will  be  presumed  to  be  same  as  that  of  forum;  Crosby 
V.  Cuba  R.  Co.,  158  Fed.  148,  holding  plaintiff  need  not  prove  Cuban 
law  giving  right  of  action  for  injury — defendant  has  burden  of  showing 
no  law  covered  case;  Winter  v.  Latour,  35  App.  D.  C.  419,  holding 
patent  laws  of  Germany  must  be  proven  in  Federal  courts;  Phelps  v. 
McDonald,  2  McAr.  (D.  C.)  391,  holding  plaintiff  alleging  license  blow- 
ing trading  with  enemy  must  prove  legal  effect  of  license;  Hanley  ▼. 
Donoghue,  116  U.  S.  4,  29  L.  Ed.  536,  6  Sup.  Ct.  244,  refusing  to 
judicially  notice  laws  of  State,  other  than  that  to  which  writ  of  error 
is  addressed,  unless  allowed  by  local  State  law;  Liverpool  etc.  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  445,  32  L.  Ed.  793,  9  Sup.  Ct.  473,  ap- 
plying rule  to  laws  of  Great  Britain. 

Judicial  notice  of  laws.    Note,  11  Am.  Dec.  781,  788. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  R.  A.  56. 

Determination  of  case  properly  governed  by  unproved  foreign  law. 
Note,  84  L.  B.  A.  (N.  S.)  264. 

91  U.  8.  21-27,  23  L.  Ed.  193,  SEMMES  T.  TTNITED  STATES. 

Circuit  and  District  Courts  have  same  power  to  amand  wM  of  ecror 

returnable  to  them  as  has  the  Supreme  Court. 

Approved  in  Woolridge  v.  McKenna,  8  Fed.  663,  allowing  amendment 
of  petition  for  removal  of  cause;  Norton  v.  Dover,  14  Fed.  107,  allow- 
ing amendment  of  writs  made  returnable  on  wrong  day;  Wolf  v.  Cook, 
40  Fed.  .436,  regarding  attachment  writ  as  amended  where  seal  was 
omitted;  Chamberlain  v.  Bittersohn,  48  Fed.  43,  allowing  amendment 
of  summons. 

Right  to  amend  jurisdictional  writ  made  returnable  at  unauthor- 
ized times.    Note,  Ann.  Cas.  1913A,  556,  557. 
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Saiireme  Court  may  allow  amendment  of  writ  of  error  ithen  there  ii 
mistake  in  title  or  seal  is  wanting,  or  when  it  is  returnable  on  a  day  other 
than  commencement  of  next  term. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  113,  56  L.  Ed.  117,  32  Sup.  Ct. 
26,  holding  writ  not  void  because  signed  by  deputy  acting  under  unau- 
thorized delegation  of  authority ;  Elipp  v.  Burton,  29  Mont.  102,  101  Am. 
St.  Rep.  544,  63  L,  R.  A.  825,  74  Pac.  87,  sale  under  execution  defective 
for  want  of  seal  made  prior  to  Act  of  March  2,  1899,  p.  145,  §  2,  was 
validated  thereby  without  amendment  by  court;  Walton  v.  Marietta 
Chair  Co.,  157  U.  S.  346,  39  L.  Ed.  727,  15  Sup.  Ct.  628,  allowing  sub- 
stitution of  names  in  writ. 

Olrcnit  Court  decree  will  not  be  reversed  for  defect  of  form  in  the 
process  which  is  amendable,  unless  it  may  have  injured  the  complaining 
party. 

Approved  in  McDaniel  v.  Stroud,  106  Fed.  489,  45  *C.  C.  A.  446,  hold- 
ing appeal  from  allowance  of  claim  by  bankruptcy  court  will  not  be 
dismissed,  though  taken  in  name  of  creditors,  where  trustee  refused  to 
allow  use  of  name  and  time  too  short  to  obtain  order  requiring  him  to 
consent,  and  District  Court  subsequently  made  order  continuing  appeal 
in  name  of  trustee. 

President's  amnesty  proclamation  of  1867  did  not  dismiss  condemnation 
proceedings  under  confiscation  act  of  1882,  nor  did  it  restore  all  property 
rights  to  rebels. 

Approved  in  Wallach  v.  Van  Riswick,  92  U.  S.  214,  28  L.  Ed.  478,  re- 
fusing recovery  of  land  confiscated  and  sold  by  United  States  under  act 
of  1862 ;  Beard  v.  Luf riu,  46  La.  Ann.  882,  15  South.  209,  holding  after 
confiscation  of  life  estate  a  sale  of  the  remainder  bars  a  subsequent 
conveyance. 

Properties  condemned  as  forfeited  to  United  States  under  act  of  1862 
become  its  property  ftom  date  of  decree  of  condemnation. 

Approved  in  Burbank  v.  Semmes,  99  U.  S.  140,  25  L.  Ed.  316, 
arguendo. 

Pardon  for  treason  wUl  not  restore  vlgbtti  to  property  condemned  and 
sold  under  beUigerent  rights,  as  against  a  purchaser  in  good  faith  and  for 
value. 

Approved  in  Illinois  Central  R.  R.  Co.  v.  Bosworth,  133  U.  S.  103, 
83  L.  Ed.  554,  10  Sup.  Ct.  234,  holding  after  confiscation  of  life  estate, 
the  owner  when  pardoned  can  sell  remainder. 

Effect  of  pardon  on  fine,  forfeiture  or  costs.    Note,  15  L.  R.  A.  396. 

Conditional  pardons.    Note,  7  Ann.  Caa.  93. 
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91 U.  B*  27-29,  23  L.  Ed.  196^  McLEMOBE  ▼.  LOUISIAHA  STATE  BANK. 

If  appellant's  case  is  fatally  defective,  lower  Judgment  will  not  be  re- 
versed for  erroneons  instructions. 

Approved  in  Robinson  v.  Denver  City  Tramway  Co.,  164  Fed.  177,  90 
C.  C.  A.  160,  refosing  to  revenue,  because  of  erroneous  instruction, 
where  case  was  hopelessly  adverse  to  defendant;  West  v.  Camden,  135 
U.  S.  522,  34  L.  Ed.  253,  10  Sup.  Ct.  841,  applying  role  in  suit  on  void 
contract;  dissenting  opinion  in  Cahill  v.  Chicago  etc.  Ry.  Co.,  74  Fed. 
296,  20  C.  C.  A.  184,  majority  reversing  judgment  and  refusing  to  con- 
sider question  of  fact. 

Where  notes  were  pledged  with  a  bank,  juid  daring  the  Bebellion  were 
sold  for  less  than  face  value,  under  liquidation  of  bank,  ordered  by  military 
commander,  it  cannot  be  held  liable. 

Cited  in  Grivot  v.  Louisiana  State  Bank,  31  La.  Ann.  467,  arguendo. 

Duty  of  pledgee  as  to  care  of  thing  pledged.    Note,  17  L.  &.  A.  193. 

91  U.  8.  29-37,  23  L.  Ed.  196^   FABMEB8'    ETC.   NATXONAI.  BANK  v. 
DEABIKO. 

National  banks  are  designed  to  aid  the  gevemmoit^  and  Congress  la  sole 
Judge  of  necessity  for  creating  them. 

Approved  in  Christopher  v.  Norvell,  201  U.  S.  225,  50  L.  Ed.  736,  26 
Sup.  Ct.  502,  married  woman  is  liable  to  personal  judgment  for  assess- 
ment as  stockholder  in  national  hank,  though  local  law  prohibits  married 
woman  from  hinding  herself  personally ;  Easton  v.  Iowa,  188  U.  S.  230, 
47  L.  Ed.  456,  23  Sup.  Ct.  290,  holding  Iowa  Code,  §§  1884,  1885,  invalid 
in  so  far  as  it  prohibits  national  banks  from  receiving  deposits  when 
insolvent,  and  prescribes  punishment  for  violation  by  officer  or  agent 
thereof;  Birdsey  v.  Commercial  Nat.  Bank,  143  Ga.  629,  85  S.  E.  882, 
holding  Federal  court  has  jurisdiction  of  suit  to  wind  up  affairs  of 
national  bank;  National  Commercial  Bank  v.  Mayor  etc.  of  Mobile,  62 
Ala.  292,  34  Am.  Rep.  18,  holding  municipal  tax  on  national  bank  shares 
or  stock  void;  Pollard  v.  State,  65  Ala.  630,  holding  State  tax  on  na- 
tional bank  shares  invalid;  Rockwell  v.  Farmers'  Nat.  Bank,  4  Colo. 
App.  566,  36  Pac.  906,  holding  national  banks  in  Colorado  may  collect 
interest  at  any  agreed  rate;  Linton  v.  Childs,  105  Ga.  572,  32  S.  E.  619, 
holding  State  tax  on  bank  presidents  not  applicable  to  national  banks ; 
Primghar  St.  Bank  v.  Rerick,  96  Iowa,  263,  64  N.  W.  803,  holding  State 
tax  on  banks  valid;  State  v.  Thomas  Cruse  Sav.  Bank,  21  Mont.  52^  45 
L.  R.  A.  764,  52  Pac.  734,  holding  State  license  tax  on  banks  not  appli- 
cable to  national  banks;  Gadsden  v.  Thrush,  58  Neb.  340,  46  L.  R.  A. 
657,  78  N.  W.  634,  holding  State  usury  law  applicable  to  note  collateral 
to  note  owing  to  national  hank ;  Doty  v.  First  Nat.  Bank,  3  N.  D.  13,  17 
L.  R.  A.  261,  53  N.  W.  78,  holding  State  cannot  regulate  transfer  of 
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national  bank  stoek;  State  v.  First  Nat.  Bank,  2  S.  D.  575,  51  N.  W. 
589,  holding  State  law  imposing  fine  for  osaiy  applicable  to  national 
banks;  Hambright  v.  Cleveland  Nat.  Bank,  3  Lea,  41,  31  Am.  Rep.  629, 
holding  State  usury  law  not  applicable  to  national  banks;  Hill  v.  Nat. 
Bank,  56  Vt.  583,  refusing  recovery  in  State  court  for  usury  of  national 
bank,  after  Federal  judgment. 

States  can  exercise  no  control  over  national  banks,  nor  in  any  wise  affect 
fheir  operation,  except  as  Congress  may  permit. 

Approved  in  The  Roanoke,  189  U.  S.  198,  47  L.  Ed.  774,  23  Sup.  Ct. 
494,  holding  void  2  Ball.  Codes  (Wash.),  §§5953,  5954,  attempting  to 
create  preferred  lien  on  ocean-going  vessels  owned  elsewhere  for  work 
done  or  materials  furnished  on  order  of  contractor,  though  contractor 
had  been  paid  in  full  by  owner;  Easton  v.  Iowa,  188  U.  S.  237,  47  L.  Ed. 
459,  23  Sup.  Ct.  293,  holding  Iowa  Code,  §§  1884,  1885,  invalid  in  so  far 
as  it  prohibits  national  banks  from  receiving  deposits  when  insolvent, 
and  prescribes  punishment  for  violation  by  ,agent  or  officer  thereof; 
Larabee  v.  Dolley,  175  Fed.  392,  declaring  void  banking  law  of  Kansas 
(1909),  requiring  deposit  to  secure  depositors  in  case  of  insolvency; 
Tarrant  v.  Bessemer  Nat.  Bank,  7  Ala.  App.  293,  294,  61  South.  49, 
upholding  tax  on  shares  of  national  bank;  Stout  v.  Lusk,  9  Kan.  App. 
696,  59  Pac.  604,  holding  Gen.  Stats.  1897,  c.  18,  §  74,  Gen.  Stats.  1899, 
§  471,  punishing  reception  of  deposits  after  insolvency,  not  applicable 
to  national  banks ;  Central  Nat.  Bank  v.  Haseltine,  155  Mo.  63,  55  S.  W. 
1016,  holding  usurious  interest  paid  on  note  to  national  bank  cannot  be 
set  off  or  credited  on  principal  in  suit  on  note  by  bank ;  State  v.  Clement 
Nat.  Bank,  84  Vt.  191,  AnxL  Gas.  1912D,  22,  78  Atl.  953,  holding  tax  by 
State  on  deposits  of  national  banks  applied  only  to  deposits  of  resi- 
dents ;  Hawley  v.  Hurd  etc.  Lumber  Co.,  72  Vt.  125,  47  Atl.  402,  holding 
Vt.  Stats.,  §  1306,  exempting  from  attachment  by  trustee  process  ne^- 
tiable  paper  transferred  before  due  to  bank  within  State  does  not  dis- 
criminate against  national  banks  without  State;  City  Nat.  Bank  v. 
Paducah,  2  Flipp.  66,  Fed.  Cas.  2743,  enjoining  collection  of  tax  dis- 
criminating against  national  banks;  National  Commercial  Bank  v. 
Mayor  etc.  of  Mobile,  62  Ala.  292,  S4  Am.  Rep.  18,  holding  municipal 
tax  on  national  bank  shares  void ;  Maguire  v.  Board  of  Revenue  &  Road 
Commrs.,  71  Ala.  413,  holding  State  tax  on  national  bank  shares  valid 
under  statute;  Rockwell  v.  Farmers'  Nat.  Bank,  4  Colo.  App.  566,  36 
Pac.  906,  holding  national  banks  in  Colorado  may  collect  interest  at 
any  agreed  rate;  Linton  v.  Childs,  105  Ga.  572,  32  S.  E.  619,  holding 
State  tax  on  bank  presidents  not  applicable  to  national  banks ;  Primghar 
St.  Bank  v.  Rerick,  96  Iowa,  243,  64  N.  W.  803,  holding  State  tax  on 
banks  valid ;  Doty  v.  First  Nat.  Bank,  3  N.  D.  13,  17  L.  R.  A.  261,  53 
N.  W.  78,  holding  State  cannot  regulate  transfer  of  national  bank  stock ; 
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Hambright  v.  Cleveland  Nat.  Bank,  3  Lea,  41,  31  Am.  Rep.  629,  holding 
State  usuiy  law  not  applicable  to  national  banks ;  Hill  v.  National  Bank, 
56  Vt.  583,  refusing  recovery  in  State  court  for  usury  of  national  bank, 
after  Federal  judgment. 

Distinguished  in  State  v.  Fields,  98  Iowa,  750,  62  N.  W.  654,  holding 
State  statute  making  it  a  felony  for  officer  of  insolvent  bank  to  receive 
deposits  applicable  to  national  banks;  Gadsden  v.  Thrush,  58  Neb.  340, 
45  L.  R.  A.  656,  78  N.  W.  633,  holding  State  usury  law  applicable  to 
note  collateral  Xo  note  owing  to  national  bank ;  Elmira  Savings  Bank  y. 
Davis,  142  N.  Y.  594,  26  L.  R.  A.  560,  37  N.  E.  646,  holding  State  statute 
giving  preference  to  savings  banks  having  deposits  in  insolvent  national 
banks  valid;  State  v.  First  Nat.  Bank,  2  S.  D.  575,  51  N.  W.  589,  hold- 
ing State  law  imposing  fine  for  usuiy  applicable  to  national  banks . 

State  taxation  of  national  banks.    Note,  69  Am.  Si.  Rep.  40. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  or  other 
property  of  national  banks.    Note,  96  Am.  Dec.  291. 

States  cannot^  agalnit  the  national  will,  control,  by  taxation  or  otherwise, 
the  operation  of  constitational  laws  enacted  by  Oongrew  to  cany  Into  exe- 
cution Federal  powers. 

Approved  in  United  States  v.  Thompson,  98  U.  S.  490,  25  L.  Ed.  195, 
and  United  States  v.  Belknap,  73  Fed.  20,  both  holding  United  States 
not  bound  by  State  statute  of  limitations ;  In  re  Eno,  54  Fed.  670,  hold- 
ing oifense  of  making  false  entries  in  books  of  national  bank  exclu- 
sively cognizable  by  Federal  courts;  National  Commercial  Bank  v. 
Mayor  etc.  of  Mobile,  62  Ala.  292,  34  Am.  Rep.  18,  holding  municipal 
tax  on  national  bank  shares  void. 

Powers  of  government  are  of  four  kinds,  vis.,  exdnslTe  State  powers, 
exclusive  national  powers,  concurrent  powers,  powers  exercisable  by  8tatee» 
bnC  only  with  express  or  implied  consent  of  Congress. 

Approved  in  People  v.  Brady,  271  111.  108,  112,  110  N.  E.  868,  869, 
liolding  void  act  of  Congress  giving  national  banks  right  to  act  as  trus- 
tees, since  it  was  in  contravention  to  local  State  laws;  Gadsden  v. 
Thrush,  58  Neb.  340,  45  L.  R.  A.  656,  78  N.  W.  633,  holding  State  usury 
law  applicable  to  note  collateral  to  note  owing  to  national  bank. 

Federal  Constitution  and  laws  are  a  part  of  law  of  each  State  and  bind- 
ing upon  its  authorities  and  people. 

Approved  in  Farrington  v.  Tennessee,  95  U.  S.  685,  24  L.  Ed.  560,  hold- 
ing taxation  of  bank  in  excess  of  charter  rate  void;  Barker  v.  Rochester 
Nat.  Bank,  59  N.  H.  311,  and  holding  usury  penalty  imposed  by  national 
banking  act  exclusive;  Bletz  v.  Columbia  Nat.  Bank,  87  Pa.  St.  92,  94, 
SO  Am.  Rep.  845,  348,  holding  State  courts  can  enforce  usury  penalty 
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prescribed  by  national  banking  act;  Gadsden  v.  Thrash,  58  Neb.  340,  45 
L.  B.  A.  656,  78  N.  W.  633,  arguendo. 

Where  a  statute  prescribes  a  rate  of  interest  and  simply  f  orbidB  more, 
a  contract  for  more  is  good  for  tlie  lawful  rate  and  TOid  as  to  the  excess. 

Approved  in  Petterson  v.  Berry,  126  Fed.  907,  60  C.  C.  A.  610,  holding 
mortgage  executed  in  Alaska  where  legal  rate  was  ten  per  cent,  secur- 
ing notes  bearing  twelve  per  cent  interest,  not  usurious  when  sued  on, 
after  passage  of  act  of  1900,  increasing  legal  rate  of  interest;  First 
Nat.  Bank  v.  Clark,  161  Ala.  500,  501,  49  South.  808,  to  sustain  suit  for 
usurious  interest,  same  must  have  been  actually  paid,  not  simply 
charged;  Grant  County  State  Bank  v.  Northwestern  Land  Co.,  28  N.  D. 
613,  150  N.  W.  747,  holding  payment  made  by  treasurer  of  company, 
although  unauthorized,  was  still  good  payment;  Merchants'  Nat.  Bank 
V.  Jno.  P.  Sharkey  Co.,  64  Or.  34,  128  Pac.  1005,  holding  usurious  in- 
terest must  be  recovered  by  suit  and  not  by  way  of  setoif  on  principal 
debt ;  Banov  v.  Bank  of  Charleston,  79  S.  C.  407, 60  S.  E.  943,  holding  com- 
plaint for  usurious  interest  must  all^e  interest  was  knowingly  received ; 
McCarthy  v.  First  Nat.  Bank,  23  S.  D.  276,  21  Ann.  Oas.  437,  28  L.  B.  A. 
(N.  8.)  385,  121  N.  W.  865,  holding  limitation  on  suit  for  usurious  in- 
terest begins  to  run  from  time  of  payment;  National  Bank  v.  Lynch, 
69  W.  Va.  336,  71  S.  E.  391,  refusing  to  allow  usurious  interest  to  be 
set  off  against  principal;  Lewis  v.  Clarendon,  5  Dill.  339,  Fed.  Cas. 
8320,  appl3^ng  rule  in  action  on  municipal  bonds;  Scottish  Mortgago 
etc.  Co.  V.  McBroom,  6  N.  M.  687,  30  Pac.  863,  applying  rule  to  loan 
secured  by  mortgage;  Garza  v.  Sullivan,  10  Tex.  Civ.  App.  190,  30 
S.  W.  240,  enforcing  penalty  for  double  amount  of  usurious  interest 
only  for  excess  of  legal  rate. 

Distinguished  in  Brewer  v.  Rust,  20  Okl.  783,  95  Pac.  236,  holding  act 
of  Congress  (Feb.  18,  1901)  prescribing  eight  per  cent  interest  rate  for 
Indian  Territory  applied  only  to  banks  and  trust  companies ;  Schlesinger 
V.  Gilhooly,  189  N.  Y.  9,  28,  12  Ann.  Oas.  1188,  81  N.  E.  621,  629,  hold- 
ing defense  of  usury  is  of  no  avail  where  receiver  of  bank  takes  up 
note  for  value  and  good  consideration. 

Forfeitures  are  not  favored  in  the  law.  Courts  alwa^  incline  against 
them  in  construing  statutes. 

Approved  in  Citizens'  Nat.  Bank  v.  Donnell,  172  Mo.  411,  72  S.  W. 
932,  holding  where  original  debt  is  usurious,  and  principal  and  all  in- 
terest is  merged  in  renewal  note,  all  interest  is  forfeited ;  Scottish  Mort- 
gage etc.  Co.  V.  McBroom,  6  N.  M.  587,  588,  30  Pac.  863,  holding  usurious 
loan  valid  to  extent  of  principal  sum  and  legal  interest;  dissenting 
opinion  in  Maxwell  v.  Holmesville  Mill  etc.  Co.,  231  Fed.  687,  majority 
holding  that  taking  of  notes  of  third  persons  in  x>ayment  of  gas  bill 
barred  corporation  from  right  of  shutting  off  gas. 
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WlLore  statate  creates  new  offense  sad  denounces  tbe  penalty,  or  glTes 
a  new  right  and  declares  the  remedy,  ponishment  or  remedy  can  be  only  that 
which  statate  prescrlhes. 

Approved  in  Wilder  Mfg.  Co.  v.  Com  Products  Refining  Co.,  236 
U.  S.  175,  59  L.  Ed.  626,  35  Sup.  Ct.  398,  holding  fact  that  corporation 
was  operating  in  violation  of  Sherman  anti-trust  law  does  not  prevent 
suit  for  purchase  price  of  goods  sold;  Tates  v.  Jones  Nat.  Bank,  206 
U.  S.  179,  51  L.  Ed.  1014,  27  Sup.  Ct,  638,  holding  negligent  assent  to 
false  report  to  controller  will  not  render  directors  liable  to  injured 
persons,  as  statute  requires  '^ knowing  assent";  Johnson  v.  Southern  . 
Pac.  Co.,  196  U.  S.  17,  49  L.  Ed.  869,  25  Sup.  Ct.  158,  equipment  of  loco- 
motive and  diner  with  automatic  couplers  of  such  different  types  so 
they  cannot  be  coupled  to  each  other  automatically  does  not  satisfy 
27  Stats.  531,  o.  196 ;  Union  Pao.  R.  Co.  v.  Frank,  226  Fed.  910,  hold- 
ing to  authorize  individual  suit  for  violation  of  anti-trust  act,  plaintiff 
must  show  special  individual  damage;  In  re  Johnson,  224  Fed.  186, 
holding  statute  prohibiting  wholesale  liquor  dealers  from  having  inter- 
est in  retail  saloons  does  not  prohibit  chattel  mortgages;  United  States 
V.  Ramsey,  197  Fed.  147,  116  C.  C.  A.  568,  holding  receiver  of  railroad 
is  common  carrier  so  as  to  be  liable  under  hours  of  service  act;  United 
States  V.  St.  Louis  Southwestern  Ry.  Co.,  189  Fed.  962,  holding  where 
railroad  office  is  closed  four  times  a  day  for  period  of  one  hour,  it  is 
considered  as  operating  continuously  under  hours  of  service  act;  In  re 
T.  H.  Bunch  Co.,  180  Fed.  527,  holding  imposition  of  penalty  for  deliver- 
ing goods  without  bill  of  lading  does  not  prevent  suit  against  consignee 
for  unlawful  conversion;  Central  Stock  Yards  Co.  v.  Louisville  etc. 
R.  R.  Co.,  112  Fed.  826,  holding  penalty  provided  by  sections  8,  9,  to 
enforce  Interstate  Commerce  Act,  §  3,  being  exclusive,  injunction  to 
compel  obedience  to  such  section  will  not  lie;  First  Nat.  Bank  v.  Davis, 
135  Ga.  691,  86  L.  R.  A.  (N.  S.)  134,  70  S.  E.  248,  holding  where  prop- 
erty is  accepted  in  payment  of  interest,  value  must  exceed  usurious  rat^ 
to  support  suit;  State  v.  United  States  Express  Co.,  164  Iowa,  135,  145 
N-  W.  459,  construing  Webb-Kenyon  act  prohibiting  transportation 
of  intoxicating  liquor  into  dry  States ;  Kuhn  v.  Kuhn,  125  Iowa,  451,  101 
N.  W.  152,  Code,  §  3386,  prohibiting  one  taking  or  causing  another  to 
take  life  of  another  from  inheriting  or  taking  by  will  any  part  of  de- 
ceased's estate,  does  not  prohibit  widow  murdering  husband  from  tak- 
ing distributive  share  under  Code,  §  3366,  as  matter  of  contract ;  In- 
habitants of  Hampden  County  v.  Morris,  207  Mass.  171,  Ann.  Gas. 
1912a,  815,  93  N.  E.  581,  holding  county  clerk  entitled  to  one-half  fees 
received  for  registration;  Casey  v.  St.  Louis  Transit  Co.,  116  Mo.  App. 
255,  91  S.  W.  426,  under  Rev.  Stats.  1899,  §  2864,  providing  for  for- 
feiture of  fixed  sum  of  five  thousand  dollars  for  wrongful  death  occur- 
ring through  negligence  of  officers  or  employees  of  corporation,  com- 
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plaint  seeking  recovery  of  less  sum  is  bad ;  Esquibel  v.  Chaves,  12  N.  M. 
499,  78  Pac.  611,  applying  rule  in  prosecution  under  Comp.  Laws  1897, 
§  1633,  punishing  circulation  of  ballot  containing  designating  device  of 
another  party;  State  v.  Southern  Ry.  Co.,  146  N.  C.  646,  18  L.  R.  A. 
(N.  8.)  966,  69  S.  E.  688,  holding  railroad  not  indictable  for  overcharge 
on  railroad  fare,  it  being  liable  only  for  penalty;  State  v.  Johnson,  80 
Wash.  626,  141  Pac.  1042,  holding  theft  of  oysters  from  State  reserve 
"not  larceny;  State  v.  Ross,  62  W.  Va.  17,  67  S.  E.  289,  holding  penalty 
of  five  dollars  per  day  imposed  on  sheriff  for  withholding  property  ex- 
empt from  execution  applies  only  to  days  property  actually  withheld; 
Charleston  Nat.  Bank  v.  Bradford,  61  W.  Va.  268,  41  S.  E.  164,  hold- 
ing usurious  interest  paid  on  note  to  national  bank  cannot  be  applied 
to  principal;  dissenting  opinion  in  Continental  Wall  Paper  Co.  v.  Louis 
Voight  &  Sons  Co.,  212  U.  S.  273,  68  L.  Ed.  610,  29  Sup.  Ct.  280, 
majority  holding  suit  on  account  cannot  be  had  where  both  parties  knew 
at  time  of  execution  that  contract  was  monopolistic ;  dissenting  opinion 
in  Citizens'  Nat.  Bank  v.  Forman,  111  Ky.  223,  63- S.  W.  768,  majority 
holding  agreement  by  one  who  buys  goods  from  manufacturer  not  to 
resell  for  less  than  certain  price  does  not  violate  Ky.  Stats.,  §  3916, 
known  as  trust  statute;  Bamet  v.  National  Bank,  98  U.  S.  668,  26  L.  Ed. 
218,  Gates  v.  National  Bank,  100  U.  S.  260,  26  L.  Ed.  686,  Stephens  v. 
Monongahela  Bank,  111  U.  S.  199,  28  L.  Ed.  400,  4  Sup.  Ct.  337,  Carter 
V.  Carusi,  112  U.  S.  483,  28  L.  Ed.  822,  6  Sup.  Ct.  284,  and  McBroom 
V.  Scottish  Mortgage  etc.  Co.,  163  U.  S.  326,  88  L.  Ed.  782,  14  Sup.  Ct. 
864,  all  restricting  party  to  statutory  remedy  against  bank  taking  usur- 
ious interest;  Florence  R.  R.  Co.  etc.  v.  Chase  Nat.  Bank,  106  Ala.  369, 
17  South.  721,  Slaughter  v.  First  Nat.  Bank,  109  Ala.  160,  19  South. 
432,  First  Nat.  Bank  v.  Moore,  83  Iowa,  743,  48  N.  W.  1073,  and  Hill 
V.  National  Bank,  66  Vt.  683,  all  holding  State  usury  statute  not  appli- 
cable to  paper  discounted  by  national  banks — Federal  statute  is  ex- 
clusive; Renfroe  v.  Colquitt,  74  Ga.  626,  holding  Governor's  bondsmen 
not  liable  for  his  use  of  State  money  where  statute  prescribes  penalty ; 
First  Nat.  Bank  v.  Childs,  133  Mass.  260,  48  Am.  Rep.  511,  holding 
national  bank  exacting  usurious  interest  can  recover  under  statute  only 
face  of  note  without  interest;  Scottish  Mortgage  etc.  Co.  v.  McBroom, 
6  N.  M.  687,  30  Pac.  863,  holding  usurious  loan  invalid  beyond  legal 
rate  of  interest;  Hade  v.  McVay,  31  Ohio  St.  237,  and  Nat.  Ex.  Bank 
V.  Boylan,  26  W.  Va.  666,  68  Am.  Rep.  116,  both  holding  penalty  for 
usury  prescribed  by  national  banking  act  not  available  as  setoff;  Wood- 
stock V.  Hancock,  62  Vt.  361,  19  Atl.  992,  applying  rule  in  action  be- 
tween towns  to  recover  money  spent  in  poor  relief ;  Lynch  v.  Merchants' 
Nat.  Bank,  22  W.  Va.  667,  46  AJn.  Rep.  628,  granting  recovery  of  statu* 
tory  penalty  against  national  bank  for  usury. 
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tTbder  Federal  banking  act  of  1864  there  is  a  forfeiture  of  interest  for 
taking  more  than  prescribed  amount,  but  not  of  principal,  and  State  usury 
law  cannot  operate  to  cause  a  loss  of  entire  debt  due  a  national  bank. 

Approved  in  Reese  v.  Colquitt  Nat.  Bank,  12  Ga.  App.  472,  77  S.  E. 

"^320,  following  rule;  Hazeltine  v.  Central  Nat.  Bank,  183  U.  S.  134,  46 
L.  Ed.  119,  22  Sup.  Ct.  51,  holding  usurious  interest  paid  in  cash  upon 
renewal  of  note  to  national  bank  cannot  be  set  off  in  action  on  note; 
First  Nat.  Bank  of  Dalton  v.  McEntire,  112  Ga.  233,  235,  37  S.  E.  382, 
holding  surety  on  note  containing  waiver  of  homestead,  and  secretly 
tainted  with  usury,  of  which  latter  fact  he  has  no  knowledge  at  time 
of  signing  is  not  discharged  where  note  is  payable  to  national  bank; 
Bates  V.  First  Nat.  Bank  of  Dalton,  111  Ga.  758,  36  S.  E.  949,  holding 
answer  in  suit  by  national  bank,  which  set  up  that  note  in  suit  was 
usurious  because  payee  had  reserved  as  interest  amount  exceeding  legal 
rate,  amount  of  alleged  usury  being  shown,  sets  forth  good  defense  as 
to  interest  claimed;  National  Bank  v.  Davis,  8  Biss.  103,  Fed.  Cas. 
10,038,  allowing  recovery  on  note  given  in  renewal  of  usurious  note; 

.  In  re  Eno,  54  Fed.  670,  holding  Federal  courts  have  exclusive  jurisdic- 
tion of  offense  of  making  false  entries  in  books  of  national  bank ;  Flor- 
ence R.  R.  Co.  etc.  v.  Chase  Nat.  Bank,  106  Ala.  369,  17  South.  721, 
Slaughter  v.  First  Nat.  Bank,  109  Ala.  160,  19  South.  432,  and  Im- 
])orters'  etc.  Nat.  Bank  v.  Littell,  46  N.  J.  L.  507,  all  holding  State  usury 
statute  not  applicable  to  paper  discounted  by  national  banks ;  Rockwell 
v.  Farmers'  Nat.  Bank,  4  Colo.  App.  566,  36  Pac.  906,  holding  national 
banks  in  Colorado  may  collect  interest  at  any  agreed  rate;  National 
Bank  of  Winterset  v.  Eyre,  52  Iowa,  115,  2  N.  W.  996,  holding  usury 
penalties  prescribed  in  national  banking  act  exclusive;  First  Nat.  Bank 
of  Grundy  Center  v.  Moore,  83  Iowa,  743,  48  N.  W.  1073,  Alves  v.  Hen- 
derson Nat.  Bank,  89  Ky.  130,  9  S.  W.  506,  Marion  Nat.  Bank  v.  Thomp- 
son, 101  Ky.  282,  40  S.  W.  904,  First  Nat.  Bank  v.  Childs,  133  Mass. 
250,  48  Am.  Rep.  511,  and  National  Bank  v.  Lewis,  75  N.  Y.  522,  81 
Am.  Rep.  486,  all  applying  rule  in  action  on  promissory  note;  First 
Nat.  Bank  v.  Grimes,  49  Kan.  223,  30  Pac.  475,  holding  usurious  interest 
not  recoverable  although  incorporated  in  renewal  note;  Ordway  v.  Cen- 
tral Nat.  Bank,  47  Md.  241,  28  Am.  Rep.  456,  Schuyler  Nat.  Bank  v. 
BuUong,  24  Neb.  828,  40  N.  W.  415,  and  Boemer  v.  Traders '  Nat.  Bank, 
i)0  Tex.  444,  445,  39  S.  W.  286,  all  allowing  recovery  under  statute  of 
double  amount  of  usurious  interest  exacted;  First  Nat.  Bank  v.  Childs, 
130  Mass.  521,  522,  523,  39  Am.  Rep.  475,  476,  477,  holding  defense  of 
forfeiture  of  usurious  interest  available  in  State  court;  Barrett  v. 
National  Bank  of  Shelbyville,  85  Tenn.  427,  3  S.  W.  118,  Barker  v. 
Rochester  Nat.  Bank,  59  N.  H.  311,  and  Hambright  v.  Cleveland  Nat. 
Bank,  3  Lea,  41,  31  Am.  Rep.  629,  all  holding  State  usury  law  not  ap- 
plicable to  national  bank;  Huggins  v.  Citizens'  Nat.  Bank,  6  Tex.  Civ. 
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App.  34,  24  S.  W.  927,  holding  usurious  payments  on  note  not  applicable 
as  setoff  against  principal;  Hill  v.  National  Bank  of  BaiTe,  56  Vt.  583, 
refusing  recovery  in  State  court  for  usury  of  national  bank  after  Fed- 
eral judgment ;  Thomas  v.  Coffin,  62  Fed.  668,  10  C.  C.  A.  582,  arguendo. 
Distinguished  in  State  v.  Fields,  98  Iowa,  750,  62  N.  W.  654,  holding 
State  statute  punishing  officer  of  insolvent  bank  receiving  deposits  ap- 
plicable to  national  banks;  Gadsden  v.  Thrush,  58  Neb.  340,  45  L.  B.  A. 
656,  78  N.  W.  633,  holding  State  usury  law  applicable  to  note  collateral 
to  note  owing  to  national  bank. 

State   court's  jurisdiction   on  actions   against   national  banks   to 
recover  excessive  interest.    Note,  28  Am.  Bep.  468. 

National  banks — ^Forfeiture  for  usury.    Note,  39  Am.  Bep.  477. 

Effect  of  national  bank 's  taking  or  reserving  illegal  interest.    Note, 
56  L.  B.  A.  674,  675,  677,  678,  686,  699. 

Maxim  "nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Bep. 
165. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  4  N.  0.  C.  A.  63. 

Miscellaneous.  Cited  in  Spencer  v.  United  States,  169  Fed.  565,  95 
C.  C.  A.  60,  holding  jurors  for  trial  in  central  division  of  southern  dis- 
trict of  Iowa  might  be  drawn  from  anywhere  in  southern  district. 

91  U.  a  87-44,  23  L.  Ed.  200,  BBOWK  T.  PIPEB. 

Application  of  old  proceis  to  new  subject  withont  exercise  of  Inventive 
faculty  or  any  new  idea  is  not  patentable. 

Approved  in  Aeolian  Co.  v.  Wanamaker,  221  Fed.  668,  refusing  to  up- 
hold patent  on  pneumatic  attachment  for  pianos ;  Witzel  v.  Herman,  212 
Fed.  736,  129  C.  C.  A.  344,  upholding  invention  to  prevent  slipping  of 
hair  mattresses  on  wire  springs;  Gaines  v.  Alabama  Consol.  Coal  etc. 
Co.,  173  Fed.  303,  and  Card  v.  Standard  Coal  etc.  Co.,  202  Fed.  352,  both 
refusing  to  determine  novelty  of  car  handling  apparatus  on  general  de- 
murrer; H.  J.  Heinz  Co.  v.  Cohn,  207  Fed.  559,  125  C.  C.  A.  197,  uphold- 
ing patent  on  envelope  with  transparent  space  for  address;  Weir  Fros 
Co.  V.  Porter,  206  Fed.  674,  675,  124, C.  C.  A.  470,  holding  semi-auto- 
matic railroad  switch  not  new  invention;  Towne  Steering  Wheel  Co.  v. 
Lee,  199  Fed.  778,  120  C.  C.  A.  463,  holding  no  novelty  or  invention  in 
auto  steering-wheel  with  scallops  to  prevent  slipping ;  Equitable  Asphalt 
Maintenance  Co.  v.  Parker- Washington  Co.,  197  Fed.  927,  holding  Lutz 
patent  No.  839,071  but  a  combination  of  old  ideas  for  heating  asphalt 
surface,  and  void;  Berardini  v.  Tocci,  190  Fed.  332,  refusing  to  uphold 
"Berardine"  patent  for  code  message;  Model  Bottling  Mach.  Co.  v. 
Anheuser-Busch  Brewing  Assn.,  190  Fed.  575,  111  C.  C.  A.  389,  holding 
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system  of  pasteurizing  beer  analagous  to  method  of  curing  fish,  and 
void;  Warner  Instrument  Co.  v.  Stewart  &  Clark  Mfg.  Co.,  185  Fed. 
510,  107  C.  C.  A.  607,  refusing  to  allow  patent  on  swivel  joint  on  auto 
speed  mechanism;  Fellows  v.  Borden's  Condensed  Milk  Co.,  180  Fed. 
434,  438,  439,  refusing  to  uphold  patent  on  device  for  ridding  cans  of 
surplus  solder  by  means  of  centrifugal  force ;  Ransome  Concrete  Mach. 
Co.  V.  United  Concrete  Mach.  Co.,  177  Fed.  416,  101  C.  C.  A.  217,  re- 
fusing to  consider  concrete  mixing  machine  novel  so  as  to  uphold  pat- 
ent ;  Morton  v.  Llewelljm,  164  Fed.  694,  90  C.  C.  A.  514,  upholding  pat- 
ent on  device  for  soil  pipe  draining;  Eisenstein  v.  Fibiger,  160  Fed.  689, 
refusing  to  uphold  Eisenstein  patent  No.  797,505,  for  japanning  bam- 
boo; American  Sulphite  Pulp  Co.  v.  De  Grasse  Paper  Co.,  157  Fed.  662, 
87  C.  C.  A.  260,  upholding  patent  for  wood  pulp  digester;  Capewell  v. 
Goldsmith,  138  Fed.  686,  holding  void  Capewell  patent  No.  630,972,  for 
stick-pin  retainer;  Johnson  Co.  v.  Toledo  Traction  Co.,  119  Fed.  893, 
56  C.  C.  A.  415,  holding  Moxham  patent  No.  540,796,  for  improvement 
on  railway  switch  structure  of  patent  No.  536,734,  to  same  patentee, 
void  for  lack  of  invention  in  view  of  prior  art ;  Standard  etc.  Wheel  Co. 
V.  Caster  Socket  Co.,  113  Fed.  165,  51  C.  C.  A.  109,  holding  Berker  pat- 
ent No.'  318,533,  for  caster  socket,  void  for  anticipation ;  Dunbar  v. 
Myers,  94  U.  S.  198,  24  L.  Ed.  39,  holding  patent  on  machine  for  saw- 
ing thin  boards  void ;  Terhune  v.  Phillips,  99  U.  S.  593,  25  L.  Ed.  294, 
holding  patent  on  improved  comer  sockets  for  showcases  void;  Dens- 
more  V.  Scofield,  102  U.  S.  378,  26  L.  Ed.  215,  holding  patent  on  im- 
proved oil-tank  car  void;  Slawson  v.  Grand  St.  R.  R.  Co.,  107  U.  S.  653, 

27  L.  Ed.  578,  2  Sup.  Ct.  667,  holding  patent  on  improved  cash-box  void ; 
King  V.  Gallun,  109  U.  S.  102,  27  L.  Ed.  871,  3  Sup.  Ct.  87,  holding 
patent  for  improvements  in  baled  plastering  hair  void;  Pennsylvania 
R.  R.  Co.  V.  Locomotive  Engine  Safety  Truck  Co.,  110  U.  S.  494,  28 
L.  Ed.  223,  4  Sup.  Ct.  222,  holding  patent  on  locomotive  trucks  void; 
Phillips  V.  Detroit,  111  U.  S.  606,  28  L.  Ed.  588,  4  Sup.  Ct.  582,  holding 
patent  on  improved  pavements  void;  Mahn  v.  Harwood,  112  U.  S.  358, 

28  Is.  Ed.  667,  5  Sup.  Ct.  177,  holding  patent  reissued  to  enlarge  claims 
void ;  Florsheim  v.  Schilling,  137  U.  S.  77,  84  L.  Ed.  579,  11  Sup.  Ct. 
24,  holding  patent  for  improvements  in  corsets  void;  Fond  du  Lar 
County  V.  May,  137  U.  S.  406,  84  L.  Ed.  718,  11  Sup.  Ct.  102,  holding? 
patent  on  improved  prison  construction  void;  Grant  v.  Walter,  148 
U.  S.  553,  87  Ii.  Ed.  556,  13  Sup.  Ct.  701,  holding  patent  on  improve- 
ment in  winding  thread  void;  Alcott  v.  Toung,  16  Blatchf.  139,  Fed. 
Cas.  149,  and  holding  patent  on  improved  kindling-wood  void;  Cone  v. 
Morgan  Envelope  Co.,  6  Fed.  Cas.  269,  holding  patent  for  ruled  paper 
void;  Snow  v.  Taylor,  22  Fed.  Cas.  734,  holding  patent  on  method  of 
cutting  collars  void;  Walker  v.  Rawson,  29  Fed.  Cas.  46,  holding  pat-. 
ent  on  mode  of  cutting  shoe  soles  void;  Quiriolo  v.  Ardito,  17  Blatchf. 
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401,  1  Fed.  610,  holding  patent  on  improved  stereoscope  void;  Root  v. 
Welch  Mfg.  Co.,  17  Blatchf.  483,  4  Fed.  427,  holding  patent  on  improved 
clock  dials  void ;  McKloskey  v.  Dn  Bois,  19  Blatchf.  207,  8  Fed.  711, 
holding  patent  on  improved  plumber's  traps  void;  Western  etc.  Mfjij. 
Co.  V.  Ansonia  Brass  etc.  Co.,  20  Blatch'f .  173,  9  Fed.  708,  holding  pat- 
ent for  improvement  in  insulating  wires  void ;  Western  etc.  Mfg.  Co.  v. 
Odell,  18  Fed.  323,  holding  patent  on  annunciator  dial  void ;  New  York 
Bung  etc.  Co.  v.  Doelger,  23  Blatchf.  171,  23  Fed.  194,  holding  patent 
on  improved  bungs  void;  Leonard  v.  Lovell,  29  Fed.  314,  holding  pat- 
ent for  improved  refrigerator  void ;  West  v.  Rae,  33  Fed.  47,  holdinjj 
patent  on  paper  wrappers  for  blankets  void ;  Holmes  Electric  Protective 
Co.  V.  Metropolitan  Burglar  Alarm  Co.,  33  Fed.  256,  holding  patent  on 
improved  electric  safe  lining  void;  Ldgowski  Clay-Pigeon  Co.  v.  Amer- 
ican Clay  Bird  Co;,  34  Fed.  332,  holding  patent  on  target-traps  void; 
Root  V.  Sontag,  47  Fed.  310,  holding  patent  on  improved  loom-shuttles 
void;  Appleton  Mfg.*  Co.  v.  «tar  Mfg.  Co.,  60  Fed-  413,  414,  9  C.  C.  A. 
42,  holding  patent  on  improved  com  separater  void;  Browning  v.  Colo- 
rado Tel.  Co.,  61  Fed.  847,  10  C.  C.  A.  112,  holding  patent  for  terra- 
cotta wire  conduit  pipe  void;  Wright  etc.  Wire-Cloth  Co.  v.  Clinton 
Wire-Cloth  Co.,  67  Fed.  793,  14  C.  C.  A.  646,  restricting  patent  on  im- 
proved chattels  and  holding  no  infringement;  Griswold  v.  Wagner,  68 
Fed.  499,  15  C.  C.  A.  525,  holding  application  of  old  hinging  device  to 
waffle-irons  not  patentable;  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  864, 
holding  patent  on  improved  tobacco-flavoring  machine  void;  Schreiber 
&  Sons  Co.  V.  Grimm,  72  Fed.  675,  19  C.  C.  A.  67,  holding  patent  on 
improved  cask  supports  void ;  Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  83  Fed. 
172,  27  C.  C.  A.  502,  holding  patent  on  improved  rail  braces  void; 
Steams  v.  Russell,  85  Fed.  228,  29  C.  C.  A.  121,  holding  patent  on  pill- 
dipping  device  void;  Union  Gas-Engine  Co.  v.  Doak,  88  Fed.  90,  hold- 
ing patent  on  improved  gas-engine  void ;  Briggs  v.  Duell,  93  Fed.  974,  36 
C.  C.  A.  38,  holding  application  of  wood-planing  mechanism  to  ice  not 
patentable. 

Distinguished  in  Potts  v.  Creager,  155  U.  S.  607,  39  L.  Ed.  279,  15 
Sup.  Ct.  198,  holding  patent  on  improved  clay  disintegrator  valid; 
National  Cash  Reg.  Co.  v.  Boston  Cash  Ind.  Co.,  156  U.  S.  515,  89  L.  Ed. 
516,  15  Sup.  Ct.  439,  holding  patent  on  cash  register  valid  and  infringed 
herein;  Cottier  v.  Stimson,  10  Sawy.  216,  20  Fed.  909,  holding  patent 
on  ventilating  apparatus  valid. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  £.  R.  C.  81. 

Right  to  x>atent  for  new  process.     Note,  20  E.  R.  C.  182. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  R.  C.  627. 
vm— 61 
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In  iBMngement  snlts,  eyldence  of  tlie  state  of  tibe  art  is  adinlsBlMe» 
though  not  set  up  in  answer  and  no  notice  given,  for  three  purposes,  and 
none  other,  viz.,  to  show  what  was  then  old,  to  distinguish  what,  was  new 
and  to  aid  the  court  in  construing  the  patent. 

Approved  in  Brookfield  v.  Ekner  Glass  Works,  144  Fed.  419,  in  suit 
for  infringement,  where  defense  is  noninfringement,  anterior  patents 
can  be  used  only  to  ascertain  prior  art  and  construction  of  patent  in 
suit;  Jones  v.  Cyphers,  115  Fed.  326,  holding  prior  patents  relied  on 
by  defendants  in  suit  for  infringement  as  anticipations  of  one  in  suit 
must  be  pleaded;  Mahler  v.  Animarium  Co.,  Ill  Fed.  531,  49  C.  C.  A. 
431,  holding  Sanche  patent  No.  587,237,  for  device  known  as  "oxydonor," 
an  appliance  for  use  in  treatment  of  disease,  void  for  lack  of  inven- 
tion ;  Eachus  v.  Broomall,  115  U.  S.  434,  436,  29  L.  Ed.  422,  6  Sup.  Ct. 
231,  232,  applying  rule  in  showing  limits  of  patent  and  scope  of  inven- 
tion ;  Grier  v.  Wilt,  120  U.  S.  429,  30  L.  Ed.  718,  7  Sup.  Ct.  729,  holding 
prior  letters  patents  admissible;  May  v.  Juneau  County,  137  U.  S.  411, 
34  L.  Ed.  7S0,  11  Sup.  Ct.  103,  holding  want  of  patentability  a  defense, 
though  not  set  up  in  answer;  Eagleton  Mfg.  Co.  v.  West  etc.  Mfg.  Co., 
18  Blatchf.  225,  2  Fed.  781,  allowing  objection  of  amendment  of  appli- 
cation for  patent  by  attorneys,  although  not  set  forth ;  Innis  v.  Oil  City 
Boiler  Works,  41  Fed.  790,  admitting  evidence  of  prior  use  of  engine 
similar  to  patent;  Martin  etc.  Cash-Carrier  Co.  v.  Martin,  67  Fed.  787, 
14  C.  C.  A.  642,  applying  rule  and  holding  no  infringement;  Kennedy 
V.  Solar  Refining  Co.,  69  Fed.  720,  holding  patent  on  process  for  refining 
oil  void. 

Courts  take  Judicial  notice  of  whatever  is  generally  known  within  their 
jurisdiction,  and  the  Judge  may  refresh  his  memory  on  matters  of  science. 

Approved  in  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  79,  Ann. 
Oa0.  19120,  160,  55  L.  Ed.  378,  31  Sup.  Ct.  337,  upholding  statute  pre- 
venting waste  of  mineral  springs;  G.  &  C.  Merriam  Co.  v.  Syndicate 
Pub.  Co.,  207  Fed.  518, 125  C.  C.  A.  177,  holding  compilers  of  dictionary 
have  right  to  use  name  of  "Webster" ;  Charles  Boldt  Co.  v.  Turner  Bros. 
Co.,  199  Fed.  144,  117  C.  C.  A.  621,  holding  Boldt  design  patent  No. 
39,921,  for  design  for  bottle,  is  void  on  face  for  lack  of  patentable  in- 
vention; Charles  Boldt  Co.  v.  Nivison-Weiskopf  Co.,  194  Fed.  873,  874, 
114  C.  C.  A.  617,  holding  whether  Boldt  desieni  No.  39,921,  fox  bottle 
design,  was  novelty  was  matter  of  judicial  notice ;  United  States  Wood 
Preserving  Co.  v.  Sundmakcr,  186  Fed.  681,  110  C.  C.  A.  224,  holding 
court  will  judicially  notice  fact  that  creosote  oil  contains  anthracene 
and  anthracene  oil;  Perovich  v.  Perry,  167  Fed.  790,  93  C.  C.  A.  209, 
holding  courts  will  take  judicial  notice  of  name  of  incumbent  of  patent 
office ;  Portland  Gold  Min.  Co.  v.  Duke,  164  Fed.  184,  90  C.  C.  A.  166, 
holding  court  must  judicially  notice  fact  that  fellow-servant  law  of  Colo- 
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rado  (1901;  e.  67)  never  became  a  law;  Hoagland  v.  Canfield,  160  Fed. 
160,  holding  coorts  will  take  judicial  notice  that  gin  and  beer  are  intoxi- 
cants; Thomas  v.  St.  Louis  etc.  R.  Co.,  149  Fed.  754,  79  C.  C.  A.  89, 
Thomas  patent  No.  570,148,  for  lateral  support  for  sides  and  ends  of 
cars,  is  Toid  in  face  for  want  of  novelty;  Conderman  v.  Clements,  147 
Fed.  917,  78  C.  C.  A.  51,  holding  Conderman  patent  No.  669,621,  for  im- 
provement in  pleasure  wheels,  void  for  lack  of  invention ;  Baker  v.  F.  A. 
Duncombe  Mfg.  Co.,  146  Fed.  746,  77  C.  C.  A.  234,  holding  void  Baker 
patent  Nos.  726,812  and  736,346,  for  process  of  treating  coffee;  Jackes- 
Evans  Mfg.  Co.  v.  Hemp  &  Co.,  140  Fed.  255,  71  C.  C.  A.  646,  Evans 
patent  No.  481,856,  for  stove-pipe  having  lock  for  engaging  edges  of 
each  joint,  is  not  so  lacking  in  invention  as- to  be  declared  void  on  de- 
murrer; Panzl  V.  Battle  Island  Paper  etc.  Co.,  132  Fed.  609,  court  re- 
ferred to  standard  publications  for  scope  of  term  "Chamotte,"  and 
held  valid  Panzl  patent  No.  644,367,  for  comx>osition  for  lining  vessels 
for  storing  corrosive  liquids;  Wilson  v.  Townley  Shingle  Co.,  125  Fed. 
494,  60  C.  C.  A.  327,  holding  infringement  not  made  out  where  undis- 
puted evidence  shows  that  allied  infringing  machine  was  made  and 
in  use  prior  to  filing  of  application  for  patent  sued  on;  Westinghouse 
Electric  etc.  Co.  v.  Union  Carbide  Co.,  117  Fed.  501,  55  C.  C.  A.  230, 
holding  Thomson  patent  No.  508,654,  for  device  for  cooling  electric 
transformers,  void  for  lack  of  novelty  in  view  of  prior  act ;  Choctaw  etc. 
By.  Co.  V.  Holloway,  114  Fed.  463,  52  C.  C.  A.  260,  holdii^  failure  to 
provide  ordinary  road  engine  with  brakes  is^  in  absence  of  evidence 
excusing  it,  evidence  of  want  of  reasonable  care  to  provide  reasonably 
safe  locomotive  to  operate  upon  railroad;  Beer  v.  Walbridge,  100  Fed. 
466,  40  C.  C.  A.  496,  upholding  Beer  patent  No.  290,837,  for  fire-proof 
fabric,  composed  of  sheet  woven  of  asbestos  sewed  to  backing  of  can- 
vass; Harrison  v.  People,  57  Colo.  146,  140  Pac.  207,  holding  Supreme 
Court  may  judicially  notice  adoption  of  amendment  to  Constitution; 
Gunning  v.  People,  189  Hi.  169,  59  N.  E.  496,  holding  court  will  not 
take  judicial  notice  that  certain  building  is  in  certain  town  in  aid  of 
indictment;  Jay  v.  O'Donnell,  178  Ind.  300,  Ann.  Gas.  19150,  825,  98^ 
N.  E.  356,  holding  court  must  judicially  notice  result  of  local  option 
election;  Angola  Ry.  etc.  Co.  v.  Butz,  52  Ind.  App.  424,  98  N.  E.  820, 
holding  court  will  judicially  notice  dangerous  quality  of  dynamos ;  Poor 
v.  Watson,  92  Mo.  App.  98,  holding  coal  mines  are  included  in  Rev. 
Stats.  1819,  §  8802,  providing  for  daily  inspection  of  all  mines  gener- 
ating gas ;  People  v.  Charles  Schweinler  Press,  214  N.  T.  405,  Ann.  Gas. 
1916D,  1059,  108  N.  E.  641,  upholding  hours  of  service  law  for  women ; 
Matter  of  Viemeister,  179  N.  T.  241,  108  Am.  St.  Rep.  859,  70  L.  R.  A. 
796,  72  N.  E.  99,  upholding  Laws  1900,  p.  1484,  §  2,  excluding  unvac- 
cinated  children  from  public  schools;  Waters-Pierce  Oil  Co.  v.  Deselms, 
18  Okl.  129,  89  Pao.  219,  upholding  instruction  authorizing  jury  to  de- 
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termine  whether  use  of  coal-oil  to  start  fires  is  custom  so  general  as  to 
be  part  of  general  knowledge  of  persons  of  average  intelligence  and 
experience;  Henry  v.  State,  10  Okl.  Cr.  383,  136  Pac.  987,  holding  Gov- 
ernor cannot  commute  death  penalty  on  account  of  aversion  to  capital 
punishment;  Peterson  v.  Standard  Oil  Co.,  55  Or.  517,  Ann.  Ca«.  ]^912A, 
625,  106  Pac.  339,  holding  court  will  judicially  notice  explosive  quality 
of  kerosene;  State  v.  Bates,  22  Utah,  68,  61  Pac.  905,  holding  where 
State  law  has  been  held  void  by  Federal  Supreme  Court,  State  court 
will  thereafter,  whenever  a  case  of  such  class  comes  before  it,  take 
notice  of  decision  of  Federal  court  and  of  question  respecting  which 
decision  was  made ;  Dunbar  v.  Myers,  94  U.  S.  198,  84  L.  Ed.  89,  hold- 
ing patent  on  sawing-machine  void;  Terhune  v.  Phillips,  99  U.  S.  593, 
25  L.  Ed.  294,  holding  patent  on  improved  comer  sockets  for  show- 
cases void  for  want  of  novelty;  Daniels  v.  Teamey,  102  U.  S.  419,  26 
L.  Ed.  188,  taking  notice  of  circumstances  surrounding  Virginia  con- 
vention just  prior  to  secession;  Slawson  v.  Grand  St.  R.  R.  Co.,  107 
U.  S.  654,  27  L.  Ed.  578,  2  Sup.  Ct.  668,  holding  patent  on  improved 
cash-box  void  for  want  of  novelty;  Eang  v.  Gallun,  109  U.  S.  101,  27 
L.  Ed.  871,  3  Sup.  Ct.  86,  holding  patent  for  improvements  in  baled  hair 
void  for  want  of  novelty ;  Phillips  v.  Detroit,  111  U.  S.  606,  28  L.  Ed. 
533,  4  Sup.  Ct.  582,  taking  notice  of  construction  of  pavements  and 
holding  patent  void ;  Jones  v.  United  States,  137  U.  S.  216,  84  L.  Ed. 
697,  11  Sup.  Ct.  85,  taking  notice  of  exercise  of  jurisdiction  by  United 
States  over  Guano  Islands ;  Nix  v.  Hedden,  149  U.  S.  307,  37  L.  Ed.  746, 
13  Sup.  Ct.  882,  taking  notice  of  meaning  of  ''fruits"  and  "vegetables" ; 
Black  etc.  Coal  Co.  y.  Excelsior  Coal  Co.,  156  U.  S.  616,  39  L.  Ed.  555, 

15  Sup.  Ct.  484,  taking  notice  of  use  of  hoppers  and  chutes  and  hold- 
ing no  infringement  herein ;  Mills  v.  Green,  159  U.  S.  658,  40  L.  Ed.  295, 

16  Sup.  Ct.  135,  taking  notice  of  State  election  and  meeting  of  con- 
vention; Office  Specialty  Co.  v.  Fenton  etc.  Mfg.  Co.,  174  U.  S.  497, 
43  L.  Ed.  1060,  19  Sup.  Ct.  643,  taking  notice  of  prior  use  of  patented 
book-shelves;  United  States  v.  Rio  Grande  etc.  Dam  Co.,  174  U.  S.  697, 
43  L.  Ed.  1139,  19  Sup.  Ct.  772,  taking  notice  of  non-navigability  of 
river ;  Vaughan  v.  Central  Pac.  R.  R.  Co.,  4  Sawy.  287,  Fed.  Cas.  16,897, 
taking  notice  of  use  and  operation  of  railroad  brake;  Ho  Ah  Kow  v. 
Nunan,  5  Sawy.  561,  Fed.  Cas.  6546,  taking  notice  of  practical  limita- 
tion of  ordinance  to  Chinese  and  holding  it  invalid;  Walker  v.  Rawson, 
29  Fed.  Cas.  46,  noticing  state  of  shoe  industry  and  holding  patent  void ; 
McKloskey  v.  Du  Bois,  19  Blatchf.  207,  8  Fed.  711,  noticing  use  and 
construction  of  plumber's  traps ;  Western  etc.  Mfg.  Co.  v.  Odell,  18  Fed. 
323,  noticing  design  of  watch  dials  and  holding  patent  void ;  Tompkins 
V.  Little  Rock  etc.  R.  R.  Co.,  21  Fed.  376,  noticing  history  of  State  bond 
issue;  In  re  Wo  Lee,  11  Sawy.  435,  26  Fed.  475,  noticing  operation  of 
anti-laundry  ordinance  on  Chinese;  Knapp  v.  Benedict,  26  Fed.  629, 
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noticing  use  of  wateor-jet  to  lower  piles,  and  therefore  no  infringement ; 
Reed  v.  Lawrence,  29  Fed.  919,  noticing  nse  and  construction  of  har- 
rows; West  V.  Rae,  33  Fed.  47,  noticing  prior  use  ef  paper  bags; 
ligowski  Clay-Pigeon  Co.  v.  American  Clay  Bird  Co.,  34  Fed.  332,  noti- 
cing prior  use  of  spring-latch;  Eureka  Vinegar  Co.  v.  Gazette  Printing 
Co.,  35  Fed.  571,  noticing  meaning  of  "cider,"  its  manufacture  and  con- 
stituents; Dozier  v.  Fidelity  &  Casualty  Co.,  46  Fed.  449,  13  L.  B.  A. 
116,  noticing  that  sunstroke  is  a  disease,  and  not  an  accident,  within 
meaning  of  policy;  Root  v.  Sontag,  47  Fed.  310,  noticing  construction 
of  loom  shuttles;  Davison  v.  Gibson,  56  Fed.  446,  5  C.  C.  A.  543,  noti- 
cing property  rights  among  Creek  Indians;  Heaton  etc.  Fastener  Co.  v. 
Schlochtmeyer,  69  Fed.  595,  noticing  prior  patents,  nail  construction, 
and  holding  no  novelty  herein;  United  States  v.  Flournoy  etc.  Real 
Estate  Co.,  71  Fed.  678,  holding  pleading  of  facts  within  judicial  knowl- 
edge, does  not  preclude  court  from  relying  upon  such  knowledge ;  .^er- 
ican  Fibre-Chamois  Co.  v.  Buckskin-Fibre  Co.,  72  Fed.  511,  18  C.  C.  A. 
662,  noticing  prior  state  of  art  of  paper  manufacture,  and  holding  pat- 
ent valid ;  Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  83  Fed.  172,  27  C.  C.  A. 
502,  noticing  prior  construction  of  rail  braces ;  State  v.  Main,  69  Conn. 
136,  61  Am.  St  Rep.  89,  S6  L.  R.  A.  627,  37  Atl.  84,  holding  court  should 
take  notice  of  existence  and  nature  of  tree  disease  and  not  submit  it 
to  jury ;  Wasson  v.  First  Nat.  Bank,  107  Ind.  220,  221,  8  N.  E.  103,  104, 
taking  notice  of  moneyed  capital  of  the  State;  Jamieson  v.  Indiana 
Natural  Gas  etc.  Co.,  128  Ind.  574,  12  L.  B.  A.  658,  28  N.  E.  82,  noticing 
dangerous  character  of  natural  gas  and  holding  State  regulation  valid; 
State  V.  Braskamp,  87  Iowa,  591,  54  N.  W.  533,  noticing  population  of 
county  before  official  census  announcement;  State  ex  rel.  Simms  v. 
Todd;  72  Mo.  290,  noticing  that  April  2,  1877,  was  the  first  Monday  in 
April;  State  v.  Hayes,  78  Mo.  318,  noticing  that  coal-oil  is  inflammable; 
Grimes  v.  Eddy,  126  Mo.  180,  47  Am.  St.  Rep.  660,  26  L.  R.  A.  643,  28 
S.  W.  759,  noticing  Texas  fever  and  its  communication  to  the  cattle; 
State  V.  Steams,  72  Minn.  219,  75  N.  W.  215,  noticing  existence  of  pub- 
lic law ;  State  v.  Boyd,  34  Neb.  437,  51  N.  W.  964,  noticing  that  Gov- 
ernor voluntarily  surrendered  his  office  to  his  successor ;  State  v.  Taylor, 
111  N.  C.  681,  16  S.  E.  169,  noticing  that  a  game  of  cards  is  a  game 
of  chance;  Missouri  Pac.  Ry.  Co.  v.  Graves,  2  Tex.  App.  Civ.  599,  noti- 
cing that  various  railway  routes  are  one  system;  State  v.  Cunningham, 
81  Wis.  510,  15  L.  R.  A.  576,  51  N.  W.  738,  noticing  location,  boundaries 
and  juxtaposition  of  towns,  counties  and  wards;  dissenting  opinion  in 
Baltimore  etc.  R.  R.  Co.  v.  Talmage,  15  Ind.  App.  231,  43  N.  E.  1027, 
majority  holding  courts  may  notice  custom  of  operating  railroads;  Com- 
stock  V.  Sandusky  Seat  Co.,  6  Fed.  Cas.  256,  arguendo. 

Distinguished  in  Southern  Plow  Co.  v.  Atlanta  Agricultural  Wks., 
165  Fed.  217,  holding  court  cannot  examine  prior  patents  to  ascertain 
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state  of  art;  People  v.  Michigan  Cent.  R.  Co.,  145  Mich.  155,  108  N.  W. 
777,  holding  court  will  not  judicially  notice  report  of  railroad  in  regard 
to  taxation;  Timson  v.  Manufacturers'  Coal  etc.  Co.,  220  Mo.  597,  607, 
119  S.  W.  569,  572,  holding  court  cannot  take  judicial  notice  of  fact  that 
all  coal  mines  generate  gas;  Minnesota  v.  Barber,  136  U.  S.  321,  34 
L.  Ed.  458,  10  Sup.  Ct.  864,  refusing  to  take  notice  that  inspection  of 
animals  ''on  the  hoof  is  the  only  safe  means;  Kaolatype  Eng.  Co.  v. 
Hoke,  30  Fed.  446,  refusing  to  notice  scientific  facts  stated  in  books. 

Judicial  notice.    Notes,  89  Am.  Dec.  668,  697;  49  Am.  Bep.  201,  205. 

Facts  of  which  the  courts  will  take  judicial  notice.    Note,  124  Am. 
St.  Bep.  22,.  61. 

Judicial  notice  of  abbreviations.    Note,  17  Ann.  Oas.  492,  494. 

Judicial  notice  of  Federal  officers  by  State  courts.    Note,  18  Ann. 
-  Oaa.  366. 

Power  of  judicial  notice  must  be  cautiously  exercised,  and  every  reason- 
able doubt  as  to  requisite  notoriety  ihould  be  negatiTely  resolved. 

Approved  in  Krell  Auto.  Grand  Piano  Co.  v.  Story  ft  Clark  Co.^  207 
Fed.  949,  125  C.  C.  A.  394,  upholding  Welin  patent  No.  825,784,  for 
automatic  piano-player  attachment;  McGill  v.  Michigan  S.  S.  Co.,  144 
Fed.  793,  75  C.  C.  A.  518,  where  worisman  on  steamer,  knowing  that 
oil  tank  partially  filled  with  oil,  leaving  large  air  space  above  oil, 
drilled  hole  through  top  of  tank  by  light  of  candle,  which  caused  ex- 
plosion, knowledge  that  space  above  oil  was  filled  with  explosive  gas 
not  imputed  to  him;  Bland  v.  State,  42  Tex.  Cr.  288,  59  S.  W.  1120, 
holding  where  juror  taken  suddenly  ill  during  hearing  of  defendant's 
evidence,  and  court  thereupon  discharged  him,  and  after  defendant's 
failure  to  select  another  juror  and  start  testimony  over  again,'  dis- 
charged other  jurors,  and  impaneled  another  jury,  it  was  error  to  strike 
out  plea  of  former  jeopardy;  Hazard  v.  Dillon,  34  Fed.  492,  refusinsr 
to  notice  date  of  completion  of  railroad;  Henderson  v.  Tompkins,  60 
Fed.  762,  refusing  to  determine,  by  judicial  knowledge,  originality  of 
copyrighted  composition ;  Baxter  v.  McDonnell,  155  N.  Y.  93,  40  L.  R.  A. 
673»  49  N.  E.  668,  refusing  to  notice  rights  and  powers  of  Catholic 
church;  Miller  v.  Texas  etc.  R.  R.  Co.,  83  Tex.  520,  18  S.  W.  955, 
refusing  to  notice  that  connecting  railroad  is  part  of  same  system; 
Redd  V.  Supervisors  of  Henry  County,  31  Gratt.  710,  refusing  to  look 
outside  record  to  notice  auditor's  reports  and  assessor's  book  to  ascer- 
tain taxable  property;  Lyon  v.  Plankinton  Bank,  15  S.  D:  407,  89  N.  W. 
1019,  ai^endo. 

In  this  case  court  takes  Judicial  notice  of  construction  of  ordinary  ice- 
cream freezer. 

Approved  in  Heaton  Peninsular  etc.  Fastener  Co.  v.  Schlochtmeyer, 
69  Fed.  595,  noticing  prior  patents  and  design  of  nails;  American  Fibre- 
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Chamois  Co.  v.  Bncksldn-Fibre  Co.,  72  Fed.  614,  18  C.  C.  A.  662,  noti- 
cing prior  state  of  act  of  paper  mannfactore. 

Patent  of  apparatna  for  presenrlng  fltfi,  etc.,  in  a  dose  cbamber,  by  a 
fteezlng  mixture,  Involves  no  novelty,  and  is  void. 

Approved  in  National  Enameling  etc.  Co.  v.  New  England  Enameling 
Co.,  153  Fed.  184,  82  C.  C.  A.  359,  dismissing  suit  for  infringement  of 
patent  for  refrigerator  bnilding  on  account  of  its  being  manifestly  void ; 
Voigtmann  v.  Weis  etc.  Cornice  Co.,  148  Fed.  853,  78  C.  C.  A.  538, 
holding  void  Voigtmann  patent  No.  600,186,  for  automatically  closing 
fireproof  windows;  Fitzgerald  Meat  Tree  Co.  v.  Nelson  Morris  &  Co., 
142  Fed.  765,  holding  void  Ochmen  patent  No.  688,674,  for  meat  tree; 
Slawson  v.  Grand  St.  R.  R.  Co.,  107  U.  S.  653,  27  L.  Ed.  578,  2  Sup.  Ct. 
667,  holding  patent  on  improved  cash-box  void;  Appleton  Mfg.  Co.  v. 
Star  Mfg.  Co.,  60  Fed.  414,  9  C.  C.  A.  42,  holding  patent  on  improved 
eom-separater  void. 

Wbere  patent  is  void  on  its  face,  in  infringement  suit  court  can  dismiss 
action  without  looking  into  answers  and  testimony. 

Approved  in  American  Salesbook  Co.  v.  Carter-Crume  Co.,  125  Fed. 
501,  holding  where  want  of  novelty  of  device  is  manifestly  apparent  on 
face  of  patent,  issue  is  determinable  on  demurrer;  Southern  Express 
Co.  V.  Western  N.  C.  R.  R.  Co.,  99  U.  S.  201,  25  L.  Ed.  821,  holding 
bill  for  specific  performance  dismissible  for  want  of  equity;  Slawson 
V.  Grand  St.  R.  R.  Co.,  107  U.  S.  652,  27  L.  Ed.  577,  2  Sup.  Ct.  666,  fol- 
lowing rule;  Richards  v.  Chase  Elevator  Co.,  158  IT.  S.  301,  89  L.  Ed. 
992,  15  Sup.  Ct.  832,  determining  patent  invalid  on  demurrer;  West  v. 
R^e,  33  Fed.  47,  applying  rule  to  patent  on  paper  wrappers  for  blankets ; 
Blessing  v.  Tugeser  etc.  Copper  Works,  34  Fed.  754,  applying  rule  and 
sustaining  demurrer;  Root  v.  Sontag,  47  Fed.  310,  holding  bill  to  re- 
strain infringement  of  patent  on  shuttle  demurrable;  Strom  Mfg.  Co. 
V.  Weir  Frog  Co.,  83  Fed.  172,  27  C.  C.  A.  502,  applying  rule  where 
patent  clearly  lacks  novelty;  Brickell  v.  Hartford,  57  Fed.  217,  arguendo. 

Distinguished  in  Bottle  Seal  Co.  v.  De  Ija  Vergne  Bottle  etc.  Co.,  47 
Fed.  61,  overruling  demurrer  where  patent  was  not  anticipated;  In- 
durated Fibre  etc.  Co.  v.  Grace,  52  Fed.  128,  refusing  to  judicially 
notice  state  of  the  act  on  demurrer;  Gk>ebel  v.  American  Ry.  etc.  Co., 
55  Fed.  826,  refusing  to  hold  patent  void  on  demurrer  to  bill  for  in- 
fringement; Hanlon  v.  Primrose,  56  Fed.  601,  holding  rule  applies  only 
where  case  is  free  from  doubt;  Henderson  v.  Tompkins,  60  Fed.  761, 
refusing  to  determine  originality  on  demurrer  to  bill  for  infringement 
of  copyright;  Patent  Button  Co.  v.  Consolidated  Fastener  Co.,  84  Fed. 
190,  refusing  to  declare  patent  void  on  demurrer  where  it  is  not 
clearly  so. 
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91  U.  S.  44,  23  L.  Bd.  202»  PIPE&  ¥.  MOON. 
Not  cited. 

91  n.  S.  46-^  23  I..  Bd.  203,  UPTON  ▼.  TBIBILOOOK. 

Shareholder  1b  liable  to   creditors  and  to  assignee  In  bankruptcy,  for 
amount  unpaid  on  his  stock,  wlthont  any  express  promise  to  pay. 

Approved  in  Nashua  Sav.  Bank  ▼.  Anglo-American  Co.,  189  U.  S. 
232,  47  L.  Ed.  787,  23  Sup.  Ct.  619,  applying  rule  to  stockholder  in 
English  corporation;  Coleman  v.  Tepel,  230'  Fed.  67,  holding  insolvent 
corporation  purchasing  its  own  stock  acts  in  fraud  of  creditors  and  same 
may  be  set  aside;  Ellsworth  v.  Lyons,  181  Fed.  61,  104  C.  C.  A.  1,  hold- 
ing owner  of  preferred  stock  is  stockholder  and  not  creditor;  Camphell 
V.  American  Alkili  Co.,  126  Fed.  210,  61  C.  C.  A.  317,  holding  where 
resolution  was  passed  that  installment  call  be  made  on  holders  of 
pa!rtly  paid  stock  on  September  16th  following,  that  date  was  date  of 
call  for  purpose  of  fixing  liability;  Jones  v.  Dodge,  97  Ark.  2S4,  L.  R.  A. 
1915A,  472,  133  S.  W.  831,  holding  one  aiding  in  organizing  corporation 
cannot  claim  its  invalidity  in  suit  against  him  for  subscription;  Perkins 
V.  Cowles,  167  Cal.  632,  137  Am.  St.  Rep.  168,  SO  L.  R.  A.  (N.  S.)  283, 
108  Pac.  714,  holding  transferee  of  stock  is  liable  for  unpaid  sub- 
scription; Merchants'  Mutual  Adjusting  Agency  v.  Davidson,  23  Cal. 
App.  279,  137  t'ac.  1093,  holding  return  of  execution  unsatisfied  not 
necessary  prerequisite  to  suit  against  stockholder;  Ghraves  v.  Denny,  16 
Ga.  App.  730,  84  S.  £.  193,  refusing  to  allow  plea  that  directors  had 
extended  time  of  payment  of  subscription;  Carnahan  v.  Campbell,  168 
Ind.  232,  63  N.  E.  386,  holding  in  action  by  corporate  receiver  to  re- 
cover stock  subscriptions  to  satisfy  indebtedness  for  purchase  price 
of  realty,  answer  not  alleging  that  stock  subscription  contract  was  part 
of  articles  of  incorporation  does  not  state  valid  defense;  Auld  v.  Caunt, 
216  Mass.  383,  103  N.  E.  934,  holding  failure  of  corporation  to  issue  cer- 
tificate does  not  relieve  stockholder;  Security  Trust  Co.  v.  Ford,  75 
Ohio  St.  338,  8  L.  R.  A.  (N.  S.)  263,  79  N.  E.  478,  refusing  to  uphold 
provision  in  articles  of  incorporation  making  stock  nonassessable ;  Web- 
ster V.  Upton,  91  U.  S.  69,  23  L.  Ed,  387,  Chubb  v.  Upton,  96  U.  S. 
669,  24  L.  Ed-  525,  Pullman  v.  Upton,  96  U.  S.  330,  24  L.  Ed.  819,  Potts 
V.  Wallace,  146  U.  S.  704,  36  L.  Ed.  1140,  13  Sup.  Ct.  200,  Herhold  v. 
Upton,  164  U.  S.  624,  23  L.  Ed.  892,  14  Sup.  Ct.  1203,  Forfeman  v.  Bige- 
low,  4  Cliff.  647,  649,  Fed.  Cas.  4934,  Flinn  v.  Bagley,  7  Fed.  790,  Morri- 
son V.  Price,  23  Fed.  219,  Tillinghast  v.  Bailey,  86  Fed.  49,  Stockton  etc. 
Agricultural  Works  v.  Houser,  109  Cal.  7,  41  Pac.  810,  Glenn  v.  How- 
ard, 81  Ga.  387,  8  S.  E.  638,  Nichols  v.  Stevens,  123  Mo.  119,  46  Am. 
St.  R^.  525,  25  S.  W.  584,  and  Lane's  Appeal,  105  Pa.  St.  63,  51  Am. 
Rep.  169,  all  enforcing  stockholder's  liability  under  similar  circum- 
stances; Grant  v.  East  etc.  R.  R.,  64  Fed.  575,  4  C.  C.  A.  611,  arguendo. 
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Distinguished  in  ScoviU  v.  Thayer,  105  U.  6.  149,  26  L.  Ed.  971,  hold- 
ing no  liability  on  stock  issued  in  excess  of  charter  limit;  Pauly  v. 
State  Loan  etc.  Co.,  165  U.  S.  611,  41  L.  Ed.  846,  17  Sup.  Ct.  467,  Hen- 
kle  v.  Salem  Mfg.  Co.,  39  Ohio  St.  552,  and  Union  Savings  Assn.  v. 
Seligman,  92  Mo.  639,  1  Am.  St.  Bop.  779,  15  S.  W.  631,  all  holding 
pledgee  of  stocks  not  liable  thereon ;  Steacy  v.  Little  Rock  etc.  R.  R. 
Co.,  5  Dill.  374,  Fed.  Cas.  13,329,  and  Van  Cott  v.  Brunt,  82  N.  Y.  541, 
both  holding  bona  fide  purchaser  of  stock  marked  fully  paid  up,  issued 
in  payment  of  construction,  not  liable  thereon;  In  re  South  Mt.  Con. 
Min.  Co.,  7  Sawy.  31,  5  Fed.  404,  holding  stockholder  in  California 
mining  corporation  not  liable  for  unpaid  balance;  Laredo  Imp.  Co.  v. 
Stevenson,  66  Fed.  636,  13  C.  C.  A.  661,  holding  no  liability  on  un- 
authorized increase  of  stock;  Rood  v.  Whorton,  67  Fed.  436  (affirmed 
in  74  Fed.  123,  20  C.  C.  A.  332),  and  Brant  v.  Ehlen,  59  Md.  28,  both 
holding  no  liability  on  stock  marked  full-paid,  purchased  in  open  mar- 
ket; HiU  V.  Silvey,  81  Ga.  510,  3  L.  R>  A.  154,  8  S.  £.  812,  holding 
shareholders  not  liable  above  charter  minimum  of  stock ;  Libby  v.  Tobey, 
82  Me.  406,  407,  19  Atl.  906,  907,  holding  transferee  not  liable  on  ''full- 
paid"  stock  issued  to  pay  for  land;  Erskine  v.  Peck,  13  Mo.  App.  283, 
holding  no  liability  after  surrender  of  stock  and  reissue  to  bona  fide 
subscriber. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  S  Asl  St.  Sep.  821,  824,  825,  829,  880. 

Nature  of  liability  of  stockholders.    Note,  9  Am.  Dec  97,  98. 

Subscriptions  to  corporate  stock — Corporation's  right  of  action 
against  delinquent  subscriber.    Note,  81  Am.  Dec  894. 

Liability  to  corporations  of  subscribers  to  their  capital  stock. 
Note,  93  Am.  St  Bep.  859. 

Power  of  courts  to  compel  payment  of  subscriptions  and  levy  and 
payment  of  assessments,  at  instance  of  creditors  of  insolvent  cor- 
porations.   Note,  100  Am.  Dec.  668,  566. 

Nature  and  ^  validity  of  the  subscription  agreement  to  corporate 
stock.    Note,  136  Am.  St.  Rep.  789. 

Effect  of  transfer  of  stock  on  liability  for  unpaid  subscription. 
Note,  47  L.  R.  A.  250,  263. 

Acceptance  and  holding  of  a  eertiflcate  of  shares  makes  holder  liable 
as  m  shareholder. 

Approved  in  Matteson  v.  Dent,  176  U.  S.  530,  44  L.  Ed.  575,  20  Sup. 
Ct.  423,  holding  widow  and  heirs  of  shareholders  in  national  bank  to 
whom  court  allots  shares  in  proportion  to  interests  in  estate  but  who 
let  stock  stand  in  name  of  deceased  are  liable  to  assessments  on  in- 
solvency of  bank ;  Hogg  v.  Hoag,  107  Fed.  818,  holding  where  syndicate 
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formed  to  parcKase  real  estate  owned  by  one  of  members,  interest  in 
syndicate  to  be  evidenced  by  certificates,  and  part  only  contributed 
share  and  certificates  for  interest  of  nonpaying  subscribers  being  ac- 
cepted by  seller,  he  was  liable  to  accounting  to  other  members  on  wind- 
ing up  of  syndicate;  Walter  v.  Merced  Academy  Assn.,  126  Cal.  585, 
59  Pac.  137,  holding  subscriber  to  corporate  stock  who  receives  and 
retains  certificates  of  stock  cannot  escape  liability  as  stockholder  on 
ground  that  purposes  of  corporation  as  named  in  its  articles  differed 
from  those  stated  in  subscription  agreement;  Williams'  Exr.  v.  Cham- 
berlain, 123  Ky.  159,  94  S.  W.  31,  holding  evidence  that  person  held 
certificate  sufficient  without  other  proof;  Sanger  v.  Upton,  91  U.  S.  64, 
23  L.  Ed.  223,  Hawkins  v.  Glenn,  131  U.  S.  335,  83  L.  £d.  193,  9  Sup. 
Ct.  744,  Herhold  v.  Upton,  154  U.  S.  624,  23  L.  Ed.  892, 14  Sup.  Ct.  203, 
and  Buffalo  etc.  R.  R.  Co.  v.  Gifford,  87  N.  Y.  299,  all  enforcing  share- 
holder's liability  for  unpaid  stock  balance;  Davis  v.  Stevens,  17  Blatchf. 
260,  Fed.  Cas.  3653,  enforcing  liability  of  real  owner  of  stock  standing 
in  name  of  irresponsible  party;  Belknap  v.  Adams,  49  La.  Ann.  1352,  22 
South.  383,  enforcing  liability  on  reissued  stock;  Griswold  v.  Seligman, 
72  Mo.  116,  enforcing  liability  of  pledgees  who  voted  stock;  Semple  v. 
Bank  of  British  Columbia,  5  Sawy.  92,  Fed.  Cas.  12,659,  arguendo. 

Distinguished  in  Pauly  v.  State  Loan  etc.  Co.,  165  U.  S.  611,  41  L.  Ed. 
846,  17  Sup.  Ct.  467,  and  Union  Savings  Assn.  v.  Seligman,  92  Mo,  639, 
1  Am.  St.  Rop.  779,  15  S.  W.  631,  both  holding  pledgee  of  stock  not 
liable  thereon ;  In  re  South  Mountain  etc.  Min.  Co.,  7  Sawy.  32, 5  Fed.  405, 
holding  stockholder  in  California  mining  corporation  not  liable  for  un- 
paid stock  balance;  Van  Cott  v.  Van  Brunt,  82  N.  Y.  541,  holding  no 
liability  on  full-paid  stock  received  for  construction. 

Corporations — ^When    subscriber    becomes    stockholder.    Note,    S7 
Am.  Bep.  216. 

When  snbscriber  to  stock  becomes  stockholder.    Note,  Ann.  Oas. 
19180,  420. 

Capital  stock  of  moneyed  corporation  is  tnuit  fond  for  payment  of  its 
debts,  and  directors  are  trustees  to  manage  it  for  benefit  of  sliaxeholders 
during  corporation's  life,  and  of  creditors  at  its  dissolution. 

Approved  in  People's  Home  Sav.  Bank  v.  Rickard,  139  Cal.  294,  73 
Pac.  861,  holding  stockholder  liable  for  stockholder's  liability  where  he 
transferred  stock  to  insolvent  to  avoid  such  liability  and  such  insolvent 
transferred  to  another  insolvent;  Colorado  Fuel  etc.  Co.  v.  Sedalia.etc. 
Co.,  13  Colo.  App.  479,  59  Pac.  224,  holding  claims  for  money  advanced 
corporation  cannot  be  set  off  against  action  by  creditor  to  recover  un- 
paid stock  subscriptions;  Gilbert  v.  Washington  Beneficial  Endowment 
Assn.,  10  App.  D.  C.  339,  holding  sale  of  forty  thousand  dollars  insur- 
ance property  for  fourteen  thousand  dollars,  prima  facie  fraudulent  and 
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void;  Marion  Trust  Co.  v.  Bennett,  169  Ind.  363,  124  Am.  St.  Rep.  228, 
82  N.  E.  784,  refnsing  to  uphold  act  of  legislature  permitting  insurance 
company  to  increase  stock  from  time  to  time;  Luedecke  v.  Des  Moines 
Cabinet  Co,,  140  Iowa,  227,  32  L.  R.  A.  (N.  S.)  616.  118  N.  W.  457, 
holding  selling  corporation  taking  stock  in  buying  company  and  then 
pledging  same  to  secure  debts  is  acting  in  fraud  of  creditors;  Singer 
Piano  Co.  v..  Barnard,  Walker  ft  Co.,  113  Iowa,  667,  83  N.  W.  726, 
holdii^  where  stock  subscription  notes  were  made  corporation's  notes 
and  used  to  pay  for  goods  bought  by  corporation,  chattel  mortgage 
made  to  holder  of  notes  after  accrual  of  plaintiffs '  debt  is  void ;  State 
Trust  Co.  V.  Turner,  111  Iowa,  673,  82  N.  W.  1032,  holding  where  payee 
takes  note  *from  corporation  with  knowledge  that  its  stock  was  ex- 
changed for  property  at  excessive  valuation,  assignee  after  maturity, 
who  has  recovered  judgment  on  note  against  corporation,  cannot,  recover 
against  stockholder  because  he  has  not  paid  full  value ;  State  v.  Chance, 
82  Kan.  396,  20  Ann.  Oas.  134,  108  Pac.  792,  holding  any  corporation 
engaged  for  profit  is  a  ' '  moneyed  corporation ' ' ;  Jackson  Fire  etc.  Ins. 
Co.  V.  Walle,  106  La.  96,  29  South.  506,  holding  recovery  in  suit  by 
liquidating  commissioners  of  insolvent  commissioners  against  share- 
holders for  amounts  due  on  stock  is  limited  by  debts  and  costs  of  liqui- 
dation; Clark  V.  £.  C.  Qark  Mach.  Co.,  161  Mich.  424,  115  N.  W.  419, 
holding  funds  of  corporation  cannot  be  used  in  purchasing  outstanding 
stock  where  creditors  are  concerned;  Rogers  v.  Stag  Mining  Co.,  185 
Mo.  App.  672,  171  S.  W.  680,  holding  stockholders  liable  for  debts  aris- 
ing out  of  torts;  Bernard  v.  Carr,  167  N.  C.  482,  83  S.  E.  817,  refusing 
to  consider  note  sufficient  payment  for  stock;  Gilmore  v.  Smathers,  167 
N.  C.  446,  83  S.  E.  825,  holding  agents  subscribing  for  their  principals 
are  not  personally  liable;  Rogers  v.  Gladiator  Gk)ld  Min.  etc.  Co.,  21 
S.  W.  416,  113  N.  W.  88,  refusing  to^  uphold  contract  for  transfer  of 
stock  in  payment  of  services  on  account  of  illegality;  Billmyer  Lumber 
Co.  v.  Merchants'  Coal  Co.,  66  W.  Va.  706,  26  L.  R.  A.  (N.  S.)  1101, 
66  S.  E.  1077,  holding  lapse  of  right  of  foreign  corporation  to  do  busi- 
ness in  State  does  not  affect  suit  then  pending;  Pullman  v.  Upton,  96 
U.  S.  33a,  24  L.  Ed.  819,  County  of  Morgan  v.  Allen,  103  U.  S.  500,  26 
h.  Ed.  502,  Fogg  V.  Blair,  139  U.  S.  126,  35  L.  Ed.  106,  11  Sup.  Ct. 
477,  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  Ed  284,  11  Sup.  Ct.  634, 
Wilbur  V.  Stockholders,  18  N.  B.  R.  178,  29  Fed.  Cas.  1190,  Famswortli 
v.  Robbins,  36  Minn.  372,  31  N.  W.  360,  State  v.  Commercial  State 
Bank,  28  Neb.  683,  44  N.  W.  1000,  Lane's  Appeal,  105  Pa.  St.  60,  State 
V.  Bank  of  Tennessee,  6  Baxt.  Ill,  Mathis  v.  Pridham,  1  Tex.  Civ.  App. 
86,  20  S.  W.  1023,  Ogden  Clay  Co.  v.  Harvey,  9  Utah,  610,  35  Pac.  612, 
Lamb  v.  Laughlin,  26  W.  Va.  310,  314,  and  Gogebic  Investment  Co.  v. 
Iron  Chief  Min.  Co.,  78  Wis.  431,  23  Am.  St.  Rep.  419.  47  N.  W.  727, 
all  enforcing  stockholders '  liability  for  unpaid  stock ;  Bowden  v.  Santos, 
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1  Hughes,  161,  Fed.  Cas.  1716,  setting  aside  transfer  of  stock  and  hold- 
ing transferrer  liable  thereon;  The  Short  Cut,  6  Fed.  632,  refusing 
master's  claim  for  wages  before  payment  for  his  stock  in  corporation 
owning  vessel;  Wechselberg  v.  Flour  City  Nat.  Bank,  64  Fed.  92,  26 
L.  R.  A.  474,  12  C.  C.  A.  56,  enforcing  liability  on  note  made  by  cor- 
porators before  stock  issue;  National  Park  Bank  v.  Peavey,  64  Fed.  917, 
New  York  Life  Ins.  Co.  v.  Beard,  80  Fed.  67,  Shickle  v.  Watts,  94  Mo. 
417,  7  S.  W.  277,  Van  Cleve  v.  Berkey,  143  Mo.  123,  42  L.  R.  A.  599, 
44  S.  W.  746,  and  Wetherbee  v.  Baker,  35  N.  J.  Eq.  512,  all  holding 
shareholder  liable  on  unsatisfied  judgment  against  corporation,  under 
statute;  Hamor  v.  Taylor-Rice  Engineering  Co.,  84  Fed.  ^95,  holding 
corporation's  note  given  for  purchase  of  its  oWn  stock  void  in  absence 
of  surplus  profits;  Columbia  Nat.  Bank  v.  Mathews,  85  Fed.  943,  29 
C.  C.  A.  491,  refusing  recovery  of  amount  paid  for  increased  stock; 
Crandall  v.  Lincoln,  52  Conn.  96,  62  Am.  Rep.  568,  enforcing  liability  on 
stock  sold  to  the  corporation;  Bouton  v.  Dement,  123  111.  148,  14  N.  E. 
65,  enforcing  shareholders'  liability  notwithstanding  release  by  com- 
pany; Coleman  v.  Howe,  154  111.  468,  45  Am.  St.  Rev.  135,  39  N.  E. 
727,  enforcing  liability  of  holders  of  stock  received  for  overvalued  land ; 
Farmers'  Loan  A  T.  Co.  v.  Canada  etc.  R.  R.  Co.,  127  Ind.  271,  11 
L.  R.  A.  748,  26  N.  E.  790,  holding  creditor's  equitable  lien  subservient 
to  specific  liens  on  corporation  property ;  Bruner  v.  Brown,  139  Ind.  603, 
38  N.  E.  319,  holding  no  liability  on  paid-up  stock  issued  in  payment 
of  construction ;  Cedar  Rapids  Ins.  Co.  v.  Butler,  83  Iowa,  129,  48  N.  W. 
1027,  enforcing  liability  on  note  given  for  stock  subscription;  Belknap 
V.  Adams,  49  La.  Ann.  1353,  22  South.  383,  enforcing  liability  on  re- 
issued stock;  Morrison  v.  Savage,  56  Md.  144,  holding  balance  due  on 
stock  subscription  is  a  debt  discharged  by  bankruptcy ;  Hospes  v.  North- 
western etc.  Mfg.  Co.,  48  Minn.  ^94,  81  Am.  St.  Reip.  644,  15  L.  R.  A. 
478,  50  N.  W.  1120,  enforcing  liability  on  ^ 'bonus"  stock;  Gill  v.  Balis, 
72  Mo.  434,  enforcing  liability  on  stock  fraudulently  canceled  by  com- 
pany ;  Alexander  v.  Relf e,  74  Mo.  519,  enforcing  liability  for  fraudulent 
withdrawal  of  stock;  Ramsey  v.  Thompson  Mfg.  Co.,  116  Mo.  323,  22 
S.  W.  721,  allowing  recovery  of  fraudulently  procured  stock  subscrip- 
tion; Kelly  V.  Clark,  21  Mont.  321,  69  Am.  St.  Rep.  678,  42  L.  R.  A.  628, 
53  Pac.  964,  enforcing  liability  on  stock  issued  for  overvalued  mine; 
Rouse  V.  Merchants'  Nat.  Bank,  46  Oliio  St.  504,  15  Am.  St.  Rep.  649, 
5  L.  R.  A.  882,  22  N.  E.  296,  setting  aside  preferences  of  creditors  after 
insolvency  of  corporation ;  Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  416,  hold- 
ing lien  of  creditors  of  corporation  has  precedence  over  lien  of  stock- 
holder or  his  assignee;  Grant  v.  East  &  West  R.  R.  Co.,  54  Fed.  575, 
4  C.  C.  A.  511,  Jones  v.  Arkansas  Mechanical  etc.  Co.,  38  Ark.  25,  and 
CoUett  V.  Springfield  Savings  Society,  13  Ohio  C.  C.  135,  arguendo. 
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Distinguished  in  Clark  v.  Bever,  139  U.  S.  110,  35  L.  Ed.  94,  11  Sup. 
Ct.  473,  holding  holder  of  stock  taken  in  payment  of  debt  owed  by  cor- 
poration not  liable  for  face  valne;  Florida  Land  etc.  Co.  v.  MeiTill, 
52  Fed.  80,  2  G.  C.  A.  629,  holding  no  liability  on  stock  fraudulently 
sold  by  bank;  Hill  v.  Silvey,  81  Ga.  510,  3  L.  B.  A.  154,  8  S.  E.  812, 
holding  shareholders  not  liable  above  charter  miniranm  of  stock;  £r- 
skine  v.  Peck,  13  Mo.  App.  283,  holding  no  liability  on  stock  surren- 
dered and  reissued  to  bona  fide  subscriber;  Medler  v.  Albnqnerque  Hotel 
etc.  Co.,  6  N.  M«  345,  28  Pac.  555,  holding  no  liability  on  stock  issued 
for  land  without  fraud. 

What  is  "moneyed  corporation."    Note,  20  Ann.  Oas.  186. 

Obligation  of  subscriber  to  pay  bis  stock  subscription  cannot  h%  released 
by  directors. 

Approved  in  Edwards  v.  SchiUinger,  245  111.  245,  137  Am.  St.  Rep. 
808,  88  L.  B.  A.  (N.  S.)  895,  91  N.  E.  1053,  refusing  to  uphold  contract 
of  corporation  with  stockholder  and  holding  latter  liable  for  only  part 
of  par  value  of  stock;  Anglo-American  Land  etc.  Co.  v.  Dyer,  181  Mass. 
598,  92  Am.  St.  Bep.  411,  64  N.  E.  4l8,  holding  where  stockholder  agreed 
with  attorney  employed  to  collect  assessment  to  pay  pro  rata  and  be 
relieved  from,  further  assessment  and  paid  money  which  was  returned 
when  directors  were  informed  that  agreement  was  ultra  vires,  such 
transaction  was  not  bar  to  action  for  further  assessment;  The  Short 
Cut,  6  Fed.  632,  refusing  master's  claim  for  wages  before  payment  for 
his  stock  in  corporation  owning  vessel;  Glenn  v.  Abell,  39  Fed.  12, 
allowing  proof  of  unpaid  stock  subscription  against  bankrqpt's  estate; 
Crandall  v.  Lincoln,  52  Conn.  96,  52  Am.  Bep.  563,  enforcing  liability 
on  stock  sold  to  the  corporation;  Union  Mut.  Life  Ins.  Co.  v.  Frear 
Stone  Mfg.  Co.,  97  HI.  549,  37  Am.  Bep.  136,  and  Great  Western  Tel. 
Co.  V.  Gray,  122  lU.  636,  14  N.  E.  216,  enforcing  liability  on  stock  sold 
as  nonassessable ;  Bouton  v.  Dement,  123  111.  148,  14  N.  E.  65,  enforcing 
shareholder's  liability  after  cancellation  of  note  given  for  stock  sub- 
scription ;  Coleman  v.  Howe,  154  111.  468,  46  Am.  St.  Bep.  135,  39  N.  E. 
727,  enforcing  liability  of  holder  of  stock  received  for  overvalued  land ; 
Jackson  v.  Traer,  64  Iowa,  479,  62  Am.  Bep.  456,  20  N.  W.  768,  enfor- 
cing liability  on  stocks  issued  to  pay  for  construction;  Gill  v.  Balis,  72 
Mo.  434,  enforcing  liability  on  stock  fraudulently  canceled  by  company ; 
Alexander  v.  Relfe,  74  Mo.  519,  enforcing  liability  for  fraudulent  with- 
drawal of  stock;  Ramsey  v.  Thompson  Mfg.  Co.,  116  Mo.  323,  22  S.  W. 
721,  allowing  recovery  of  fraudulently  procured  stock  subscription; 
Chouteau  v.  Dean,  7  Mo.  App.  216,  enforcing  liability  on  stock  issued 
for  services  notwithstanding  cancellation;  Kelly  v.  Clark,  21  Mont.  321, 
69  Am.  St.  Bep.  678,  42  L.  B.  A.  628,  53  Pac.  964,  enforcing  liability 
on  stock  issued  for  overvalued  mine;  York  Park  Bldg.  Assn.  v.  Barnesy 
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39  Neb.  840,  58  N.  W.  442,  enforcing  i)ayment  of  stock  subscription 
notwithstanding  agreement  releasing  it;  Ghiff  v.  Flesher,  33  Ohio  St. 
113,  holding  subscribers  cannot  release  their  liability  by  notice  to  the 
compapy;  Gogebic  Investment  Co.  v.  Iron  Chief  Min.  Co.,  78  Wis.  431, 
28  Am.  St.  Bep.  419,  47  N.  W.  727,  enforcing  liability  on  stock  received 
for  mining  rights;  Grant  v.  East  &  West  R.  R.  Co.,  54  Fed.  675,  4 
C.  C.  A.  611,  arguendo. 

Distinguished  in  Rood  v.  Whortor,  74  Fed.  123,  20  C.  C.  A.  332,  hold- 
ing no  liability  on  stock  marked  full-paid,  purchased  in  open  market; 
Erskine  v.  Peck,  13  Mo.  App.  283,  holding  no  liability  on  stock  after 
surrender  and  reissue  to  bona  fide  subscriber. 

Agreements  exempting  stockholders  from  liability.    Note,  '9  Am. 

I/6C.  99. 

Subscriptions  to  corporate  stock — Withdrawal  or  release  of  sub- 
scriber.   Note,  81  Am.  Dec.  899,  400,  401. 

Validity  as  regards  corporate  creditors  of  release  by  corporation  of 
unpaid  stock  subscription.    Note,  Ann.  Oas.  1912B,  491. 

Capital  paid  in,  and  promised,  is  a  fund  wliich  the  tmatees  cannot 
squander  or  give  away,  but  they  most  call  in  what  is  impaid  and  caref  uUy 
husband  it. 

Approved  in  City  Item  etc.  Printing  Co.  v.  Phoenix  Furniture  etc.  Co., 
108  La.  266,  32  South.  472,  holding  receiver  must  collect  unpaid  stock 
subscriptions  and  apply  them  to  payment  of  debts;  Fogg  v.  Blair,  139 
U.  S.  125,  86  L.  Ed.  106,  11  Sup.  Ct.  477,  Wilbur  v.  Stockholders,  18 
Bank.  Reg.  178,  29  Fed.  Cas.  1190,  Chouteau  Ins.  Co.  v.  Floyd,  74  Mo. 
291,  Van  Cleve  v.  Berkey,  143  Mo.  123,  134,  42  L.  B.  A.  599,  605,  44 
S.  W.  746,  749,  State  v.  Commercial  State  Bank,  28  Neb.  683,  44  N.  W. 
1000,  Lamb  v.  Laughlin,  26  W.  Va.  310,  314,  and  Gogebic  Investment 
Co.  V.  Iron  Chief  Min.  Co.,  78  Wis.  431,  28  Am.  St  Rn>.  419,  47  N.  W. 
727,  all  holding  shareholders  liable  for  unpaid  stock  balance;  Bowden 
V.  Santos,  1  Hughes,  161,  Fed.  Cas.  1716,  setting  aside  transfer  of 
stock  and  holding  transferrer  liable  thereon;  Glenn  v.  Abell,  39  Fed. 
12,  allowing  proof  of  unpaid  stock  subscription  against  bankrupt's 
estate;  Hamor  v.  Taylor-Rice  Engineering  Co.,  84  Fed.  395,  396,  hold- 
ing corporation's  note  given  in  purchase  of  its  own  stock  void,  in  ab- 
sence of  surplus  profits;  Crandall  v.  Lincoln,  62  Conn.  96,  52*  Am.  Rep. 
568,  enforcing  liability  on  stock  sold  to  the  corporation;  Union  Mut. 
Life  Ins.  Co.  v.  Frear  Stone  Mfg.  Co.,  97  111.  649,  87  Am.  Rep.  136, 
enforcing  liability  on  stock  sold  as  nonassessable;  Bouton  v.  Dement, 
123  111.  148,  14  N.  E.  65,  enforcing  shareholder's  liability  after  can- 
cellation of  note  given  for  stock  subscription;  Coleman  v.  Howe,  164 
111.  468,  45  Am.  St.  Sep.  185,  39  N.  £.  727,  enforcing  liability  of  holders 
of  stock  received  for  overvalued  land;  Hospes  v.  Northwestern  Mfg.- 
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etc.  Co.,  48  Minn.  194,  31  Am.  St  Rep.  644,  15  L.  B.  A.  478,  50  N.  W. 
1120,  enforcing  liability  on  ''bonus''  stock;  Gill  v.  Balis,  72  Mo.  434, 
enforcing  liability  on  stock  fraudulently  canceled  by  company;  Alex- 
ander V.  Relfe,  74  Mo.  519,  enforcing  liability  for  fraudulent  withdrawal 
of  stock;  Kelly  v.  Clark,  21  Mont.  321,  69  Am.  St.  Rep.  678,  42  L.  R.  A. 
628,  53  Pac.  964,  enforcing  liability  on  stock  issued  for  overvalued  mine. 

What  is  a  withdrawing  of  assets  of  corporations.    Note,  67  Am;  St. 
Rep.  66,  70. 

Representation  and  marking  of  stock  as  nonassessable   cannot  affect 
sbardiolder^  liability  for  unpaid  portion  of  face  value. 

Approved  in  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776,  under 
N.  J.  Laws  1896,  c.  185,  §  49,  stookholdeirs  receiving  stock  in  payment 
for  property  at  agreed  price  less  than  par  are  assessabfe  for  benefit 
of  creditors  by  bankruptcy  court  though  stock  purported  to  be  fully 
paid  up  and  nonassessable  and  property  paid  was  of  greater  actual 
value  than  stock;  Vermont  etc.  Co.  v.  Declez  etc.  Co.,  135  Cal.  583,  87 
Am.  St.  Rep.  146,  67  Pac.  1058,  holding  where  incorporators  took  stock 
at  less  than  par  under  oral  agreement  that  it  was  fully  paid  up,  they 
axe  liable  for  ixnpaid  balance  to  corporate  creditors;  Fouche  v.  Mer- 
chants' Nat.  Bank,  110  Ga.  843,  36  S.  E.  262,  holding  mere  recital  in 
stock  certificate  that  shares  therein  specified  are  "full  paid  and  non- 
assessable" does  not  protect  person  named  in  certificate  as  holder  from 
liability  for  unpaid  subscription  if  he  purchased  with  knowledge  that 
subscription  was  due;  Christian  etc.  Banking  Co.  v.  Independence  Mfg. 
Co.,  168  Mo.  643,  644,  645,  68  S.  W.  1029,  holding:  where  corporation 
took  up  from  subscriber  to  its  stock, '  portion  thereof  which  was  not 
paid  up  making  same  treasury  stock,  subscriber  is  nevertheless  liable, 
to  amount  unpaid,  to  corporate  creditors;  Hawkins  v.  Investment  Co., 
38  Or.  552,  64  Pac.  323,  holding  where  stock  exceeding  amount  of  divi- 
dend was  issued,  and  on  cancellation  of  such  stock  unpaid  portion  was 
credited  to  holders,  stockholders  liable  to  corporate  creditors  for  differ- 
ence between  dividends  and  par  value  of  stock;  Handley  v.  Stutz,  139 
U.  S.  427,  35  L.  Ed.  234,  11  Sup.  Ct.  534,  Potts  v.  Wallace,  146  U.  S. 
704,  36  Ij.  Ed.  1140,  13  Sup.  Ct.  200,  Foreman  v.  Bigelow,  4  Cliff.  547, 
Fed.  Cas.  4934,  Flinn  v.  Bf^ley,  7  Fed.  790,  Stutz  v.  Handley,  41  Fed. 
540,  541,  645,  Union  Mut.  Life  Ins.  Co.  v.  Freer  Stone  Mfg.  Co.,  97  111. 
549,  37  Am.  Rep.  186,  Great  Western  Tel.  Co.  v.  Gray,  122  111.  636,  14 
N.  £.  216,  and  Coleman  v.  Howe,  154  111.  468,  45  Am.  St.  Rep.  135,  89 
N.  E.  727,  all  enforcing  shareholders'  liability;  Jackson  v.  Traer,  64 
Iowa,  4.79,  52  Am.  Rep.  455,  20  N.  W.  768,  enforcing  liability  on  stock 
issued  to  pay  for  construction ;  Omo  v.  Bernart,  108  Mich.  46,  65  N.  W. 
623,  enforcing  liability  of  guarantor  on  stock  sold  and  guaranteed  non- 
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assessable;  Windram  v.  French,  151  Mass.  551,  8  L.  B.  A.  751,  24  N.  E. 
915,  and  Coe  v.  Nash  (Tex.  Civ.  App.),  40  S.  W.  240,  both  arguendo. 

Distingaished  in  Cook  v.  Chittenden,  25  Fed.  545,  holding  no  liability 
on  party  who  withdrew  his  sabscription  before  stock  issue;  Erskine  v. 
Peck,  13  Mo.  App.  283,  holding  no  liability  on  stock  after  surrender  and 
reissue  to  bona  fide  subscriber. 

Bonus  stock.    Note,  38  L.  B.  A.  490. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  B.  A. 
(N.  S.)  262,  267. 

E^ect  of  fraud  inducing  execution  of  contract.    Note,  6  E.  B.  C. 
280. 

Nondisclosure  of  material  facts  as  ground  for  rescission  of  con- 
tract.   Note,  6  E.  B.  0.  816. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  E.  B.  0.  402,  403,  406. 

Right  of  company  to  issue  shares  as  fully  paid  up  for  consideration 
less  than  their  nominal  value.    Note,  7  E.  B.  0.  667. 

Promise  to  take  shares  of  stock  or  an  acceptance  and  holding  of  a  c«r- 
tliicate  imports  a  promise  to  pay  for  them. 

Approved  in  In  re  Grand  Rapids  Furniture  Agency,  209  Fed.  486, 
holding  failure  to  detach  certificates  from  stubs  in  book  will  not  relieve 
from  liability;  Ratcliff  v.  Slendenin,  232  Fed.  84,  and  In  re  Sharood 
Shoe  Corporation,  192  Fed.  955,  both  holding  stockholder  cannot  wait 
until  bankruptcy  of  company  to  avoid  his  subscription  on  account  of 
lack  of  agreed  amount  of  subscriptions ;  Hart  v.  Globe  Ins.  Co.,  113  Fed. 
336,  holding  where  corporate  officers  sell  stock  as  individuals  fraud  on 
their  part  not  available  against  corporation  to  rescind  contract;  Tulare 
Sav.  Bank  v.  Talbot,  131  CaL  50,  63  Pac.  174,  holding  agreement  of 
one  taking  stock  from  corporation  to  pay  one  dollar  per  month  for 
thirty-four  months  merely  an  arrangement  to  avoid  necessity  for  calls 
and  assessments  and  not  sale  for  less  than  par;  Hawley  v^  Upton,  102 
U.  S.  316,  26  L.  Ed.  180.  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  Ed.  234. 
11  Sup.  Ct.  534,  Stutz  V.  Handley,  41 /Fed.  545,  Glenn  v.  Porter,  73  Fed. 
277,  19  C.  C.  A.  603,  Buffalo  etc.  R.  R.  Co.  v.  Gifford,  87  N.  Y.  299,  and 
Ogden  Clay  Co.  v.  Harvey,  9  Utah,  510,  35  Pac.  512,  all  enforcing  share- 
holders' liability  for  unpaid  stock  balance;  Belknap  v.  Adams,  49  La. 
Ann.  1352,  22  South.  383,  enforcing  liability  on  reissued  stock ;  Griswold 
V.  Seligman,  72  Mo.  116,  enforcing  liability  of  pledprees  who  voted  stock; 
Simmons  v.  Dent,  16  Mo.  App.  298,  enforcing  liability  against  married 
woman  on  stock  transferred  by  her  husband;  Grant  v.  East  &  West 
R.  R.  Co.,  54  Fed.  575,  4  C.  C.  A.  511,  arguendo. 
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Mukfxiff  of  stock  as  "nonasseBsable^  is  only  a  stlpolatioH  against  liik 
biUty  to  fnrflier'  tazatlon  or  assessment  alter  it  is  fully  paid  up. 

Approved  in  Howard  v.  National  Telephone  Co*,  182  Fed.  222,  hold- 
ing sale  of  stock  below  par  can  be  restrained  by  stockholder;  Vogeler  v. 
Punch,  205  Mo.  572,  103  S.  W.  1004,  upholding  transfer  of  stock  to 
attorney  in  payment  of  services;  Union  City  Lumber  Co.  v.  Traverse 
City  etc.  Ry.  Co.,  170  Mich.  228,  136  N.  W.  472,  and  Gordon  v.  Cum- 
mings,  78  Wash.  525,  528,  139  Pac.  494,  both  holding  belief  that  stock 
was  nonassessable  is  no  defense  to  action  for  unpaid  subscription; 
Flinn  v.  Bagley,  7  Fed.  790,  and  Stutz  v.  Handley,  41  Fed.  547,  both 
enforcing  shareholders'  liability  for  unpaid  stock  balance. 

Contractor  must  stand  by  the  words  of  his  contract,  and  he  alone  is  re- 
sponsible for  his  omission  to  read  what  he  signs. 

Approved  in  Bumes  v.  Burnes,  132  Fed.  493,  family  settlement  with 
respect  to  division  of  estate  not  set  aside  because  one  of  parties  thereto 
signed  without  reading  it ;  New  York  Cent.  etc.  R.  R.  Co.  v.  Dif endaffer, 
125  Fed.  896,  62  C.  C.  A.  1,  holding  failure  of  Pullman  porter  to  read 
contract  providing  for  assumption  of  all  risk  from  railroad  travel  docs 
not  furnish  ground  for  avoidance  of  such  provision;  Greil  v.  Tillis,  170 
Ala.  394,  54  South.  525,  and  Rose  v.  Lewis,  157  Ala.  523,  48  South.  106, 
both  holding  failure  to  read  certain  clause  will  not  excuse  perform- 
ance of  contract ;  Smith  v.  McLaughlin,  120  Ark.  368,  179  S.^  W.  496, 
refusing  to  allow  parol  testimony  to  vary  terms  of  note  given  as  secur- 
ity for  mortgage;  Pittsburgh  Steel  Co.  v.  Wood,  109  Ark.  542,  160 
S.  W.  521,  sustaining  contract  against  buyer,  who  sought  to  avoid  it  on 
account  of  variance;  Stewart  v.  Fleming,  105  Ark.  40,  150  S.  W.  129, 
holding  failure  to  read  lease  cannot  be  excused  on  account  of  state- 
ments made  by  other  party;  Mitchell  Mfg.  Co.  v.  The  Kempner  &  Bro., 
84  Ark.  353,  105  S.  W.  ^1,  refusing  to  set  aside  contract  on  account 
of  failure  to  read  same;  Colonial  etc.  Mtg.  Co.  v.  Jeter,  71  Ark.  188, 
71  S.  W.  947,  applying  rule  in  action  against  lessee  on  rent  notes ;  Totcdo 
Computing  Scale  Co.  v.  Garrison,  28  App.  D.  C.  249,  refusing  to  set  aside 
contract  of  sale  on  account  of  failure  to  read  same ;  Blake  v.  Black  Bear 
Coal  Co.,  145  Ky.  793,  141  S.  W.  405,  Jiolding  party  signing  contract 
without  reading  may  submit  to  obligation  of  other  contracts  therein 
contained;  J.  I.  Case  Threshing  Mach.  Co.  v.  Mattingly,  142  Ky.  585, 
134  S.  W.  1133,  upholding  contract  for  sale  of  threshing-machine; 
Dzuris  V.  Pierce^  216  Mass.  135,  103  N.  £.  297,  holding  where  there  is 
mistaken  idea  as  to  thing  sold,  equity  will  set  aside  contract;  Fivey  v. 
Penn.  R.  R.  Co.,  67  N.  J.  L.  632,  91  Ajn.  St.  Rep.  449,  52  Atl.  473,  apply- 
ing rule  to  action  on  insurance  policy  where  insured  signed  applica- 
tion without  reading  it;  Clements  v.  Life  Ins.  Co.,  155  N.  C.  62,  70  S.  E. 
1078,  holding  payment  of  premium  for  number  of  years  barred  suit  to 
vrii— 63 
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reseind  policy  of  insurance  on  account  of  misrepresentation;  Floars  v. 
Aetna  Life  Ins.  Co.,  144  N.  C.  241,  11  L.  R.  A.  (N.  S.)  357,  56  S.  E.  918, 
holding  insurance  policy  will  not  be  set  aside  on  account  of  misrepre- 
sentations of  agent,  where  insured  let  three  months  go  by  without  read- 
ing same;  Weddington  v.  Piedmont  Fire  Ins.  Co.,  141  N.  C.  244,  8  Ann. 
Oas.  497,  54  S.  E.  274,  holding  insured  bound  by  his  signature  to  non- 
waiver agreement;  McAdams  v.  McAdams,  80  Ohio  St.  241,  88  N.  E. 
544,  refusing  to  reform  deed  on  account  of  gprantor  failing  to  road  same ; 
dissenting  opinion  in  Ghwaltney  v.  Provident  Sav.  lif  e  Assur.  Soc.,  134 
N.  C.  560,  47  S.  E.  125,  majority  holding  one  suing  for  recovery  of 
premiums  paid  on  life  policy,  on  ground  that  he  was,  by  misrepresenta- 
tions of  agent,  induced,  to  accept  policy  different  from  that  agreed  on, 
may  testify  as  to  i^reement  with  agent ;  Stutz  v.  Handley,  41  Fed.  534, 
enforcing  shareholders'  liability  for  unpaid  stock  balance;  Shields  v. 
Netherland,  5  Lea,  200,  married  woman  failing  to  read  instrument 
signed  by  her,  not  entitled  to  relief  in  equity;  Lumley  v,  Wabash  Ry. 
Co.,  71  Fed.  27,  Albrecht  v.  Milwaukee  etc.  R.  R.,  87  Wis.  109,  41  Am. 
St.  Rep.  32,  58  N.  W.  74,  and  Chicago  etc.  R.  R.  Co.  v.  Belliwith,  83 
Fed.  440,  28  C.  C.  A.  358,  refusing  to  rescind  release  from  liability  for 
injuries ;  Wagner  v.  National  Life  Ins.  Co.,  90  Fed.  407,  33  C.  C.  A.  121, 
holding  release  from  liability  on  policy  binding;  Georgia  Ins.  Co.  v. 
Warten,  113  Ala.  485,  59  Am.  St.  Rep.  131,  22  South.  290,  holding  set- 
tlement for  loss  under  policy  binding;  Congower  v.  Equitable  Life  etc. 
Assn.,  94  Iowa,  503,  63  N.  W.  193,  refusing  to  admit  parol  to  vary 
policy;  Kingsbury  v.  Sargent,  83  Me.  233,  22  Atl.  106,  holding  receipt 
given  to  officer  for  release  of  goods,  binding;  Rosenberg  v.  Doe,  146 
Mass.  193,  15  N.  E.  512,  holding  mutual  release  of  wages  by  master  and 
seamen  binding ;  Sanger  v.  Dun,  47  Wis.  620,  32  Ajn.  Rep.  791,  3  N.  W. 
389,  holding  party  bound  by  terms  of  receipt  given  by  collection  agency ; 
dissenting  opinion  in  Sawyer  v.  Menominee  Loan  etc.  Co.,  103  Mich.  238, 
61  N.  W.  524,  majority  allowing  payment  of  mortgage  in  accordance 
with  representations  at  time  of  loan. 

Distinguished  in  New  Omaha  etc.  Light  Co.  v.  Rombold,  68  Neb.  69, 
93  N.  W.  972,  one  to  whom  receipt  in  full  settleipent  of  all  damages 
has  been,  in  order  to  procure  his  signature,  misread  so  as  to  cause  him 
to  believe  it  is  settlement  of  certain  expenses  only,  may  dispute  its  valid- 
ity though  he  signed  without  reading  it. 

IfiBrepresentation  or  misunderstanding  of  tbe  law  will  not  vitiate  a 
contract,  either  in  equity  or  law,  where  there  Is  no  misunderstanding  of  the 
facts. 

Approved  in  The  Kennebec,  231  Fed.  425,  holding  tug  hired  by  day  to 
assist  stranded  steamer  cannot  claim  salvage  instead  for  its  services; 
Burk  V.  Johnson,  146  Fed.  214,  76  C.  C.  A.  567,  where  defendant  as- 
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signed  right  to  OTgaaize  burial  societies  according  to  copyrighted  plan 
in  several  States,  misrepresentations  by  defendant  as  to  his  rights  nnder 
copjnright  are  not  ground  for  cancellation  of  contract;  Cassimus  Bros, 
v.  Scottish  etc.  Ins.  Co.,  135  Ala.  270,  33  South.  167,  holding  replica- 
tion in  insurance  policy  by  company's  agent  that  right  to  keep  gasoline 
was  authorized  by  clause  "usually  kept  in  similar  stocks"  does  not  create 
estoppel  where  policy  distinctly  prohibited  keeping  gasoline;  Allen  v. 
Gkilloway,  30  Fed.  467,  refusing  to  set  aside  compromise  made  nnder 
mistake  as  to  validity  of  payment  by  partner;  Abbott  v.  Treat,  78  Me. 
126,  3  Atl.  47,  refusing  to  cancel  indemnity  bond ;  Kingsbury  v.  Sargent, 
83  Me.  233,  22  Atl.  106,  holding  receipt  given  to  officer  for  release  of 
goods  binding;  Aetna  Ins.  Co.  v.  Reed,  33  Ohio  St.  293,  holding  release 
of  claim  against  insurance  company  binding;  Cartwright  v.  Dickinson, 
88  Tenn.  489,  17  Ant  St  Bep.  917,  7  L.  B.  A.  711,  12  S.  W.  1033,  hold* 
ing  shareholder  liable  for  stock  subscription ;  In  re  South  Mountain  etc. 
Min.  Co.,  7  Sawy.  32,  5  Fed.  405,  Winters  v.  Armstrong,  37  Fed.  517, 
518,  519,  Bums  v.  Lane,  138  Mass.  354,  and  Baker  v.  Baker,  94  Md.  635, 
51  Atl.  569,  all  arguendo. 

Distinguished  in  Wood  v.  Boeder,  50  Neb.  479,  70  N.  W.  22,  allowing 
recovery  for  fraudulent  misrepresentation  of  statute  of  limitations  of 
another  State. 

Action  to  recover  for  false  representations.    Note,  18  Am.  St.  Bep. 
559. 

When  equity  will  relieve  on  ground    of   mistake    in    instrument. 
Note,  51  Axn.  Dec.  845. 

Ignorance  of  one's  rights  as  a  ground  of  relief.    Note,  55  Am.  St. 

Bn»*  499,  502. 
Signing  contracts  in  ignorance  of  their  contents.    Note,  188  Am. 

St.  Bep.  810,  812. 

Fraud  as  a  question  of  law  or  fact.    Note,  1  Ann.  Oas.  446. 

Equitable  relief  agitinst  contract  on  account  of  mistake  due  to 
negligence.    Note,  5  Ann.  Oas.  215. 

Rescission  or  cancellation  of  instrument  for  negligent  mistake  of 
one  party.    Note,  Ann.  Gas.  1918A,  432,  433. 

Rescission  for  fraud  or  misrepresentation  in  procuring  subscrip- 
tion to  stock.    Note,  88  L.  B.  A.  725. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  B.  A.  (N.  S.)  852,  854. 

Law  is  presomed  to  be  equally  wltUn  the  knowledge  of  all  partiee. 
Approved  in  Peterson  v.  Woollen,  48  Kan.  772,  30  Am.  St.  Bep.  329, 
30  Pac.  129,  holding  surety  on  redelivery  bond  in  attachment  estopped 
from  claiming  property  against  officer  and  creditor. 
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Distinguished  in  Wood  v.  Roeder,  50  Nefo.  479,  70  N.  W.  22,  allowing 
recovery  for  misrepresent&tion  of  statute  of  limitations  of  another  State. 

Fraud  as  a  defense  to  stockholder's  liability.    Note,  9  Am.  Dec.  102. 

Right  to  rely  on  representations  made  to  effect  contract  as  basis  for 
charge  of  fraud.    Note,  37  L.  B.  A.  605. 

Stockholder  cannot  reliere  htmaelf  from  liability  W  vroof  tiiat  he  waa 
misinf ormed  as  to  effect  of  his  contract  by  the  corporattanfs  agent. 

Approved  in  Chubb  v.  Upton,  95  U.  S.  667,  24  L.  Ed.  584,  Foreman  v. 
Bigelow,  4  Qiff.  547,  Fed.  Gas.  4934,  Morrison  v.  Price,  23  Fed.  221, 
Stutz  y.  Handley,  41  Fed.  550,  Stockton  etc.  Agricultural  Works  .v. 
Houser,  109  Cal.  7,  41  Pac.  810,  Wetherbee  v.  Baker,  35  N.  J.  Eq.  512, 
and  Cartwright  v.  Dickinson,  88  Tenn.  489,  17  Asl  St  Rep.  917,  7 
L.  R.  A.  711,  12  S.  W.  1033,  all  enforcing  shareholders '  liability  for  un- 
paid stock  balance;  dissenting  opinion  in  Scott  v.  Latimer,  89  Fed.  857, 
33  C.  C.  A.  1)  majority  holding  shareholder  liable  notwithstanding  false 
representations  of  of&cers;  Sawyer  v.  Menominee  Loan  etc.  Co.,  103 
Mich.  238,  61  N.  W.  524,  majority  allowing  payment  of  mortgage  in 
accordance  with-  representations  at  time  of  loan. 

Distinguished  in  Cook  v.  Chittenden,  25  Fed.  545,  holding  no  liability 
on  party  who  properly  withdrew  his  subscription  before  stokek  issue; 
Florida  Land  etc.  Co.  v.  Merrill,  52  Fed.  80,  2  C.  C.  A.  629  (affirmed  in 
60  Fed.  21,  8  C.  C.  A.  444),  holding  no  liability  on  stock  fraudulently 
sold  by  bank. 

Where  there  is  no  contradictory  oTldenoe  on  a  point,  it  dionld  be  ruled 
A8  a  qneetlon  of  law. 

Approved  in  Burk  v.  Johnson,  146  Fed.  216,  76  C.  C.  A.  567,  where  de- 
fendant, under  misrepresentations  as  to  rights  under  copyright,  sold 
right  to  use  copyrighted  plan  for  establishment  of  burial  societies,  fail- 
ure of  complaint  to  ascertain  rights  during  two  months  in  which  con- 
tract remained  in  escrow  barred  right  to  rescind  for  misrepresentations ; 
Kimber  v.  Young,  137  Fed.  749,  70  C.  C.  A.  178,  construing  allegations 
in  complaint  for  deceit  in  sale  of  bonds,  that  defendant  represented 
that  he  knew  bonds  were  good  and  would  be  paid;  Greer  Co.  v.  Texas, 
197  U.  S.  241,  49  L.  Ed.  -738,  25  Sup.  Ct.  437,  arguendo. 

party  must  exercise  care  and  vigilance  to  discover  fraud,  and  must  be 
prompt  in  repudiating  his  contract  on  that  ground. 

-  Approved  in  Hickman  v.  Sawyer,  216  Fed.  283,  132  C.  C.  A.  425,  hold- 
ing suit  on  notes  obtained  by  fraud  cannot  be  maintained;  People  v. 
California  Safe  Deposit  etc.  Co.,  19  Cal.  App.  417,  126  Pac.  518,  refusing 
to  cancel  subscription  on  account  of  fraud  where  rights  of  third  parties 
intervened;  Gress  v.  Knight,  135  Ga.  63,  31  L.  R.  A.  (N.  S.)  900,  68 
S.  E.  836;  holding  demurrer  will  not  lie  to  petition  to  set  aside  subscrip- 
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tion  on  acoomit  of  fraud  where  same  alleges  petitioner  took  no  part  in 
affairs  of  company;  Homer  y.  Lowe,  159  Ind.  411,  64  N.  E.  220,  holding 
promise  to  correct  defect  in  deed  cannot  be  availed  of  after  fifteen  years 
in  suit  on  notes  given  as  part  consideration ,  Hinkley  v.  Sac  etc.  Pipe  line 
Co.,  132  Iowa,  406,  119  Am.  St.  Rep.  564,  107  N.  W.  633,  setting  aside 
subscription  on  account  of  fraud  as  to  directors  subscribing;  Robinson 
A  Co.  V.  Roberts,  20  Okl.  801,  95  Pac.  251,  holding  question  whether  one 
acted  with  due  promptness  after  discovering  fraud  is  one  for  jury; 
Johns  V.  Coffee,  74  Wash.  197,  133  Pac.  7,  setting  aside  subscription  to 
stock  in  existing  corporation  on  account  of  fraudulent  representation 
that  corporation  was  yet  to  be  formed;  Gray  v.  Reeves,  69  Wash.  377, 
125  Pac.  163,  holding  stock  in  mining  company  not  ''mining  property" 
BO  as  to  make  doctrine  of  laches  apply ;  Mudsill  Min.  Co.  v.  Watrous,  61 
Fed.  186,  9  C.  C.  A.  415,  rescinding  sale  of  "salted"  silver  mine;  Lati- 
mer V.  Bard,  76  Fed.  541,  enforcing  shareholders'  liability  on  alleged 
fraudulent  stock  increase  after  delay;  Cedar  Rapids  Ins.  Co.  v.  Butler, 
83  Iowa,  129,  48  N.  W.  1027,  enforcing  liability  on  fraudulently  procured 
stock  subscription  after  delay;  Baker  v.  Lever,  67  N.  Y.  309,  23  Am.  St. 
Bep.  122,  rescinding  fraudulent  sale ;  dissenting  opinion  in  Scott  v.  Lati- 
mer, 89  J'ed.  860,  862,  33  C.  C.  A.  1,  majority  holding  shareholder  liable 
notwithstanding  false  representations  of  officers;  Wright  v.  Phipps,  90 
Fed.  572,  arguendo. 

Subscriptions  to  corporate  stock — Statute  of  limitations  to  action 
on  subscriptions.    Note,  81  Am.  Dec.  402.      / 

SabBcxiber  for  stock  cannot,  after  three  years,  avoid  his  liability  as 
ihareholder  on  groond  of  fraud. 

Approved  in  Latimer  v.  Bard,  76  Fed.  541,  and  Cedar  Rapids  Ins.  Co. 
V.  Butler,  83  Iowa,  129,  48  N.  W.  1027,  both  enforcing  shareholders' 
liability  after  delay. 

Mere  lapse  of  time,  where  a  party  has  not  asserted  his  claim  with  rea- 
sonable diligence,  is  a  bar  to  relief  in  cases  of  fraud. 

Approved  in  Twin  lick  Oil  Co.  v.  Marbury,  91  U.  S.  692,  28  L.  Ed. 
331,  refusing  to  annul  purchase  of  corporation  property  by  director; 
Ware  v.  Galveston  City  Co.,  146  U.  S.  115,  86  It.  Ed.  910,  13  Sup.  Ct. 
38,  refusing  relief  to  shareholders  after  thirty-five  years'  delay;  Living- 
ston V.  Propr.  of  Ore  Bed,  16  Blatchf .  560,  561,  Fed.  Cas.  8418,  refusing 
recovery  of  stock  after  fifty  years'  delay;  Mudsill  Min.  Co.  v.  Watrous, 
61  Fed.  186,  9  C.  C.  A.  415,  rescinding  sale  of  ''salted"  silver  mine; 
Latimer  v.  Bard,  76  Fed.  541,  enforcing  shareholders  *  liability  on  alleged 
fraudulent  stock  increase;  Boley  v.  Griswold,  2  Monl.  453,  refusing  to 
enjoin  execution  after  delay;  Baker  v.  Lever,  67  N.  T.  309,  28  Am.  Bep. 
122,  rescinding  fraudulent  sale. 
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Repudiation  of  stoek  subseription  for  fraud.    Note,  44  Am.  Bt,  Rep. 
944. 

Right  to  rescind  or  repudiate  stock  subscription  on  ground  of  fraud 
after  insolvency  of  corporation.    Note,  16  Ann.  Gaa.  181. 

Fraud  as  ground  of  relief  from  subscription  to  stock  after  insol- 
vency of  corporation.    Note,  81  L.  R.  A.  (N.  8^  902. 

Bluureholders  who  claim  relief  on  the  ground  of  ftaud  must  act  with 
utmost  diligence  and  promptitude. 

Approved  in  Cunningham  v.  Pettigrew,  169  Fed.  340,  94  C.  C.  A.  457, 
holding  person  seeking  to  set  up  fraud  need  not  file  bill  of  discovery  to 
detect  it;  Manufacturers'  Paper  Co.  v.  AUen-Higgins  Co.,  154  Fed.  910, 
holding  stockholders  could  not  avoid  liability  on  account  of  failure  of 
corporation  to  file  certificate  of  increase  of  stock;  Chubb  v.  Upton,  95 
U.  S.  667,  24  L.  Ed.  524,  Morrison  v.  Price,  23  Fed.  221,  Glenn  v.  Springs, 
26  Fed.  494,  Latimer  v.  Bard,  76  Fed.  541,  Clarke  v.  Thomas,  34  Ohio 
St.  63,  and  Martin  v.  South  Salem  Land  Co.,  94  Va.  51,  53,  26  S.  E.  598, 
all  enforcing  shareholders'  liability  on  unpaid  stock  after  insolvency  of 
corporation;  Ware  v.  Galveston  City  Co.,  146  U.  S.  115,  86  L.  Ed.  910, 
13  Sup.  Ct.  38,  refusing  relief  after  thirty-five  years'  delay;  Livingston 
V.  Propr.  of  Ore  Bed,  16  Blatchf .  560,  561,  Fed.  Cas.  8418,  refusing  re- 
covery of  stock  after  fifty  years '  delay ;  Cook  v.  Chittenden,  25  Fed.  545. 
holding  party  not  liable  as  shareholder  who  properly  withdrew  his  sub- 
scription; Newton  Nat.  Bank  v.  Newbegin,  74  Fed.  139, 141,  88  L.  R.  A. 
786,  788,  20  C.  G.  A.  339,  allowing  recovery  of  money  paid  for  stock 
under  fraudulent  misrepresentations;  Cedar  Rapids  Ins.  Co.  v.  Butler, 
83  Iowa,  129,  48  N.  W.  1027,  enforcing  liability  on  stock  subscription 
fraudulently  procured;  Savage  v.  Bartlett,  78  Md.  570,  28  Atl.  416, 
holding  shareholder  not  liable  when  he  repudiated  his  stock  subscription 
without  delay;  Duflfteld  v.  Bamum  Wire  etc.  Works,  64  Mich.  301,  31 
N.  W.  313,  refusing  recovery  of  stock  subscription  after  delay;  Ramsey 
V.  Thompson  Mfg.  Co.,  116  Mo.  331,  22  S.  W.  723,  allowing  recovery  of 
fraudulently  procured  stock  subscription;  Weisiger  v.  Richmond  Ice 
Mach.  Co.,  90  Va.  798,  20  S.  E.  362,  refusing  to  cancel  stock  subscrip- 
tion after  delay. 

Distinguished  in  In  re  South,  etc.  Min.  Co.,  7  Sawy.  32,  5  Fed.  405, 
holding  stockholder  in  CaUfomia  mining  corporation  not  liable  for  un- 
paid balance. 

Fraud  in  procuring  stock  subscription  will  bi(r  recovery  of  unpaid  in- 
stallments at  suit  of  corporation. 

Approved  in  Savage  v.  Bartlett,  78  Md.  570,  28  Atl.  416,  holding  share- 
holder not  liable  where  he  repudiated  stock  subscription  without  delay. 


»83  SANGER  V.  UPTON.  91 U.  S.  56-64 

If  8tockliold«r  liM,  in  x6MHm»ble  time,  repudiated  a  ftandnlenty  pro- 
cored  etoek  rabflcilption  and  offered  to  xeednd  it  before  InsolTeiicy  of  cor- 
poratlon,  aaslgiiee  caoaot  recover  unpaid  installmentB. 

Approved  in  Savage  v.  Bartlett,  78  Md.  570,  28  AtL  416,  following 
rule. 

91  U.  a  66-64»  28  L.  Ed.  220,  SANOEB  v.  UPTOK. 

Court's  order  caUlng  in  unpaid  balance  on  stock  and  antborising 
assignee  to  sue,  is  conclusive  as  to  bis  rlgbt  to  bring  suit. 

Approved  in  Webster  v.  Upton,  91  U.  S.  71,  28  L.  Ed.  888,  Pullman  v. 
Upton,  96  U.  S.  329,  24  L.  Ed.  819,  Stanton  v.  Wilkeson,  9  Ben.  362, 
364,  Fed.  Cas.  13,299,  Glenn  v.  Springs,  26  Fed.  495,  Vanderwerken  v. 
Glenn,  85  Va.  11,  14,  6  S.  E.  807,  808,  and  McKay  v.  Elwood,  12  Wash. 
586,  41  Pac.  921,  all  enforcing  shareholders'  liability  for  unpaid  stock 
balance;  Glenn  v.  Williams,  60  Md.  115,  117,  enforcing  shareholders' 
liability  under  decree  of  court  of  sister  State ;  dissenting  opinion  in  Mu- 
tual Fire  Ins.  Co.  v.  Phoenix  Furniture  Co.,  108  Mich.  181,  34  L.  B.  A. 
699,  66  N.  W.  1098,  majority  enforcing  shareholders'  liability  under 
decree  of  sister  State ;  Barbour  v.  National  Exchange  Bank,  45  Ohio  St. 
141,  12  N.  E.  8,  arguendo. 

Assessment  on  stockholders  under  order  of  court  in  another  State 
as  res  judicata.    Note,  84  L.  E.  A.  696. 

Right  to  enforce  stockholder's  liability  outside  of  State  of  incor- 
poration.   Note,  84  L.  R.  A.  761. 

It  is  not  necessary  tbat  stockbolders  abonld  be  before  the  court  when 
an  order  is  made  calling  in  unpaid  balance  on  stock,  or  when  bankruptcy 
of  corporation  la  decreed. 

Approved  in  Hamilton  v.  Simon,  178  Fed.  134,  holding  notice  of  assess- 
ment mailed  to  New  York  City,  N.  T.,  sufficient;  Csiloway  v.  Glenn, 
105  Ey.  652,  49  S.  W.  441,  holding  decree  of  sister  State  in  action 
against  insolvent  corporation  making  call  on  stockholders  for  unpaid 
subscriptions  is  binding  in  this  State  on  stockholders  though  they  were 
not  parties  to  action;  Howarth  v.  Lombard,  175  Mass.  577,  56  N.  E. 
891,  holding  nonresident  stockholders  in  Washington  bank  are  pre- 
sumed under  construction  of  Hill's  Code,  §  1511,  to  have  agreed  that  on 
insolvency  of  corporation,  receiver  might  be  appointed  and  liability  de- 
termined; Nichol  V.  Murphy,  145  Mich.  429,  108  N.  W.  705,  holding 
notice  need  not  be  given  to  stockholders  of  appointment  of  new  receiver; 
Johnson  v.  Stebbins  etc.  Realty  Co.,  177  Mo.  601,  76  S.  W.  1026,  hold- 
ing in  suit  by  judgment  creditor  of  corporation  to  set  aside  deed  to 
president  as  being  in  fraud  of  creditors,  president  cannot  defend  on 
ground  that  judgment  against  company  in  suit  by  creditor  was  founded 
on  void  note  where  he  made  no.  such  defense  in  such  action ;  Howarth  v. 
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Angle,  162  N.  Y.  186,  56  N.  E.  492,  holding  receiver  of  insolvent  corpora- 
tion appointed  in  another  State  may  sue  New  York  stockholders  in  New 
York  to  recover  liability  according  to  laws  of  foreign  State ;  Hawkins  v. 
Glenn,  131  U.  S.  329,  330,  83  It.  Ed.  191,  9  Sup.  Ct.  742,  Glenn  v.  Soule, 
22  Fed.  418,  Great  Western  Tel.  Co.  v.  Gray,  122  111.  638,  14  N.  E.  216, 
Bates  V.  Great  Western  Tel.  Co.,  134  111.  549,  25  N.  E.  525,  and  Lewis 
v.  Glenn,  84  Va.  972,  6  S.  E.  879,  all  enforcing  shareholders'  liability 
for  unpaid  stock  balance;  Glenn  v.  Williams,  60  Md.  117,  enforcing 
shareholders'  liability  under  decree  of  sister  State;  dissenting  opinion 
in  Mutual  Tire  Ins.  Co.  v.  Phoenix  Furniture  Co.,  108  Mich.  179,  34 
L.  R.  A.  698,  66  N.  W.  1097,  majority  enforcing  shareholders'  liability 
under  decree  of  sister  State. 

Distinguished  in  Lamar  Ins.  Co.  v.  Hildreth,  55  Iowa,  252,  7  N.  W. 
575,  holding  court  cannot  assess  stockholders  not  made  parties. 

Necessity  of  notice  to  stockholder  to  bind  him  by  order  for  unpaid 
stock  subscription  in  insolvency  proceedings.  Note,  86  L.  R.  A. 
OX.  S.)  179,  181. 

Bankruptcy  decree  against  oocporatlon  gives  cosrt  anUiority  to  order 
payment  of  unpaid  balance  on  stock. 

Approved  in  In  re  Newfoundland  Syndicate,  196  Fed.  446,  447,  hold- 
ing proceeding  by  trustee  to  have  assessment  decreed  does  not  require 
notice  to  stockholders;  Kroegher  v.  Calivada  Colonization  Co.,  119  Fed. 
649,  56  C.  C.  A.  257,  holding  Colorado  statute  providing  for  payment  of 
deferred  stock  subscriptions  on  call  of  directors  does  not  affect  power  of 
court  in  insolvency  proceeding  to  decree  payment,  of  unpaid  subscrip- 
tions for  creditors  though  no  call  n^ade;  Harris  v.  Gateway  Land  Co., 
128  Ala.  659,  29  South.  613,  holding  where  stock  subscription  does  not 
fix  time  for  payment,  nor  provide  for  pa3rment  when  called  for,  limita- 
tions run  from  date  of  subscription;  Rutenbeck  v.  Hohn,  143  Iowa,  17, 
136  Am.  St.  Rep.  781,  121  N.  W.  699,  holding  equity  has  jurisdiction 
over  suit  by  receiver  to  determine  liability  of  stockholders;  Straw  & 
Ellsworth  Mfg.  Co.  v.  L.  D.  Kilboume  Boot  etc.  Co.,  80  Minn.  134,  83 
N.  W.  38,  holding  under  Laws  1899,  c.  272,  nonresident  stockholders 
bound  by  determination  of  liability  and  amount  of  assessment  levied  by 
court;  Smathers  v.  Bank,  135  N.  C.  417,  47  S.  E.  896,  where  creditor's 
bill  has  been  brought  and  receiver  apx)ointed,  it  is  better  practice  to 
enforce  stockholder's  liability  in  such  suit  instead  of  by  subsequent 
action  by  receiver;  Swing  v.  Taylor,  68  W.  Va.  624,  70  S.  E.  374,  hold- 
ing all  members  of  mutual  benefit  association  need  not  be  before  court 
in  order  to  validate  decree  making  assessments;  Webster  v.  Upton,  91 
U.  S.  71,  23  L.  Ed.  388,  Hawkins  v.  Glenn,  131  U.  S.  329,  33  L.  Ed.  191, 
9  Sup.  Ct  742,  Stanton  v.  Wiikeson,  8  Ben.  362,  Fed.  Cas.  13,299,  and 
Marson  v.  Deither,  49  Minn.  426,  52  N.  W.  38,  all  enforeing  sharehold- 
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era'  liability  finr  unpaid  stock  balance;  Calloway  y.  Olenn,  105  Ky.  662, 
49  S.  W.  441,  and  Olenn  v.  Williams,  60  Md.  117,  enforcing  shareholder ' 
liability  under  decree  of  sister  State;  Falk  ▼.  Whitman  Cigar  Co.,  55 
N.  J.  Eq.  397,  36  Atl.  1094,  holding  assessments  properly  made  by  re- 
ceiver under  court's  order,  by  statute;  dissenting  opinion  in  Converse  v. 
Aetna  Nat  Bank,  79  Conn.  186,  7  Ann.  Gas.  75,  64  Atl.  349,  majority 
holding  proceeding  by  receiver  determining  liability  of  stockholders  not 
binding  on  one  never  served  with  process. 

Distinguished  in  Winterhaler  v.  Hoffman,  119  La.  128,  43  South.  981, 
refusing  to  allow  unpaid  subscription  suit  against  forty  stockholders 
jointly;  In  re  South  Mountain  etc.  Min.  Co.,  7  Sawy.  31,  32,  5  Fed.  405, 
holding  stockholder  in  California  mining  corporation  not  liable  for  un- 
paid stock  balance. 

The  right  of  corporations  to  assess  their  stockholders.    Note,  76 
Am.  St  Bep.  186. 

Stockholder  cannot  qnestion  bankruptcy  decree  agatnst  a  oorporatlon 
or  an  order  calling  in  unpaid  balance  on  stock,  exo^i^  bjr  a  separate  pro- 
ceeding for  that  purpose. 

Approved  in  Bennett  v.  Thome,  36  Wash.  270,  68  L.  R.  A.  118,  78 
Pac.  .942,  under  Const.,  art.  XII,  §  11,  imposing  personal  liability  on 
stockholders  of  banking  corporation  for  its.  debts,  action  against  stock- 
holders accrues  on  insolvency  of  bank;  Webster  v.  Upton,  91  U.  S.  71, 
28  L.  Ed.  388,  Hawkins  v.  Glenn,  131  U.  S.  329,  88  L.  Ed.  191,  9  Sup.  Ct. 
742,  and  Stanton  v.  Wilkeson,  8  Ben.  362,  Fed.  Cas.  13,299,  all  enforcing 
shareholders'  liability  for  unpaid  stock  balance;  Graham  v.  Boston  etc. 
R.  R.  Co.,  14  Fed.  761,  refusing  relief  for  fraud  after  great  delay;  Cal- 
loway V.  Glenn,  105  Ky.  652,  49  S.  W.  441,  and  Glenn  v.  Williams,  60 
Md.  117,  enforcing  shareholder's  liability  under  decree  of  sister  State; 
dissenting  opinion  in  Mutual  Fire  Ins.  Co.  v.  Phoenix  Furniture  Co.,  108 
Mich.  179,  84  L.  R.  A.  608,  66  N.  W.  1097,  majority  enforcing  share- 
holder's liability  under  decree  of  sister  State;  Barbour  v.  National  Exch. 
Bank,  45  Ohio  St.  141,  12  N.  E.  8,  ai^uendo. 

Stockholder  is  an  integral  part  of  corporation,  and  is  before  court  in  all 
proceedings  touching  it. 

Approved  in  James  v.  Central  Trust  Co.,  98  Fed.  493,  39  C.  C.  A. 
126,  applying  rule  in  suit  to  foreclose  railroad  mortgage;  Hawkins  v. 
Glenn,  131  U.  S.  329,  88  L.  Ed.  191,  9  Sup.  Ct.  742,  Glenn  v.  Liggett,  135 
U.  S.  544,  84  L.  Ed.  267,  10  Sup.  Ct.  871,  Sheafe  v.  Larimer,  79  Fed. 
923,  Hale  v.  Harden,  95  Fed.  762,  759,  37  C.  C.  A.  240,  Lehman  v.  Glenn, 
87  Ala.  626,  6  South.  45,  Semple  v.  Glenn,  91  Ala.  253,  6  South.  47,  Great 
Western  Tel.  Co.  v.  Gray,  122  HI.  638, 14  N.  E.  216,  Bates  v.  Great  West- 
em  Tel.  Co.,  134  HI.  549,  25  N.  E.  525,  and  Vanderwerken  v.  Glenn,  85 
Va.  12,  6  S.  E.  808,  enforcing  shareholders'  liability  on  order  of  bank- 
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ruptcy  eourt ;  Wilson  v.  Seymour,  76  Fed.  681,  22  C,  C,  A.  477,  holding 
shareholders  bound  by  decree  establishing  vendor's  lien;  Hendrickson  v. 
Bradley,  85  Fed.  616,  29  C.  C.  A.  303,  refusing  to  set  aside  judgment 
against  corporation  at  suit  of  stockholder;  Glenn  v.  Williams,  60  Md. 
117,  and  Mutual  Fire  Ins.  Co.  v.  Phoenix  Furniture  Co.,  108  Mich.  176, 
62  Ahl  St.  Rep.  695,  84  L.  R.  A.  697,  66  N.  W.  1096,  enforcing  share- 
holder's liability  under  decree  of  sister  State. 

Distinguished  in  Andrews  v.  National  Foundry  etc.  Works,  76  Fed. 
172,  36  L.  R.  A.  151,  22  C.  C.  A.  110,  reversing  s.  c,  68  Fed.  1007,  hold- 
ing pledgee  of  stock  not  liable  on  judgment  against  corporation ;  Lamar 
Ins.  Co.  V.  Hildreth,  55  Iowa,  252,  7  N.  W.  575,  holding  court  cannot 
assess  stockholders  not  made  parties. 

Resolution  or  agreement  thftt  no  further  call  shall  be  made  for  pay- 
ment on  stock,  l8  void  as  to  creditors. 

Approved  in  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  Ed.  234,  11  Sup. 
Ct.  534,  Stutz  V.  Handley,  41  Fed.  550,  Famsworth  v.  Robbins,  36  Minn. 
372,  31  N.  W.  350,  York  Park  Bldg.  Assn.  v.  Barnes,  39  Neb.  840,  58 
N.  W.  442,  and  Lane's  Appeal,  105  Pa.  St.  63,  61  Am.  Ren.  169,  all  en- 
forcing shareholder's  liability  for  unpaid  stock  balance;  Martin  v. 
South  Salem  Land  Co.,  94  Vt.  51,  26  S.  E.  598,  corporation's  guaranty 
against  further  assessments. is  unenforceable  in  suit  by  creditors;  The 
Short  Cut,  6  Fed.  632,  rejecting  master's  claim  for  wages  before  pay- 
ment for  his  stock  in  corporation  owning  vessel;  Glenn  v.  Abell,  39 
Fed.  11,  allowing  proof  of  unpaid  stock  subscription  against  bankrupt 's 
estate;  First  Nat.  Bank  v.  Peavey,  69  Fed.  459,  holding  creditor's 
remedy  is  in  equity  in  suoh  case;  Union  Mut.  life  Ins.  Co.  v.  Frear 
Stone  Mfg.  Co.,  97  HI.  550,  87  Am.  Rep.  136,  enforcing  liability  on  stock 
sold  as  nonassessable;  Coleman  v.  Howe,  154  111.  468,  45  Am.  St.  Rep. 
135,  39  N.  E.  727,  enforcing  liability  on  ''nonassessable"  stock  received 
for  overvalued  land;  In  re  South  Mountain  etc.  Min.  Co.,  7  Sawy.  32, 
34,  5  Fed.  405,  408,  and  Grant  v.  East  &  West  R.  R.'Co.,  54  Fed.  575,  4 
C.  C.  A.  511,  arguendo. 

Right  of  insolvent  corporation  to  prefer  creditors.    Note,  15  Ann. 
Gaa.  1224. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  R.  A. 
(K.  S.)  267. 

Power  of  corporation  to  issue  fully  paid  up  stock  and  debentures  at 
a  discount.    Note,  7  E.  R.  G.  403,  406. 

Agreement  that  stockholder  may  pay  in  any  other  medium  than  money 
la  void  as  a  fraud  on  other  stockholders  and  on  creditors. 

Approved  in  In  re  South  Mountain  etc.  Min.  Co.,  7  Sawy.  32,  5  Fed. 
405,  arguendo. 
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Stodcholder  cannot  escape  liability  iMcftUM  ha  holdg  stock  u  agent'  of 
corporation,  to  sell  for  its  benefit. 

Approved  in  Matteson  v.  bent,  176  U.  S.  530,  44  L.  Ed.  575,  20  Sup. 
Ct.  423,  holding  widow  and  heirs  of  shareholder  national  bank,  to  whom 
probate  court  has  allotted  shares  of  stock,  but  who  let  stock  stand  in 
name  of  deceasedi  are  liable  to  assessments  on  stock  in  case  bank  sub- 
sequently fails. 

Capital  stock  of  corporation  is  fUnd  for  payment  of  its  debts,  and  Is 
snbstltate  for  personal  liability  in  copartaerdiips. 

Approved  in  In  re  Eureka  Furniture  Co.,  170  Fed.  488,  holding  one 
acting  as  secretary  for  corporation  cannot  set  up  fraud  as  defense  to 
stock  subscription;  In  re  Remington  Automobile  A  Motor  Co.,  119  Fed. 
444,  permitting  creditors  of  New  Jersey  corporation  to  prosecute  claims 
to  judgment  pending  bankruptcy,  but  proceedings  on  judgment  enjoined 
and  only  one  proceeding  allowed  for  benefit  of  all  with  bankruptcy 
trustee  as  party;  London  etc.  Ins.  Co.  v.  Ludwig,  86  Ark.  586, 112  S.  W. 
199,  holding  license  fee  of  corporations  includes  unpaid  stoc)c  in  its 
calculation;  Colorado  Fuel  etc.  Co.  v.  Sedalia  Smelting  Co.,  13  Colo. 
App.  479,  69  Pae.  224,  holding  money  advanced  to  corporation  cannot 
be  set  off  against  unpaid  stock  subscriptions  in  action  by  creditor;  Gil- 
bert V.  Washing^n  Beneficial  Endowment  Assn.,  10  App.  D.  C.  339, 
refusing  to  uphold  transfer  of  assets  worth  forty  thousand  dollars  for 
stock  worth  fourteen  thousand  dollars;  Swearingen  v.  Sewickley  Dairy 
Co.,  198  Pa.  St.  75,  47  Atl.  943,  holding  right  of  action  of  corporate 
creditor  against  stockholders  for  unpaid  subscriptions  begins  to  run 
upon 'fact  of  insolvency  of  corporation  shown  by  assignment  for  cred- 
itors; Tait  V.  Pigott,  32  Wash.  348,  73  Pac.  366,  complaint  by  corpora- 
tion's receiver  idleging  that  defendant  sold  his  stock  to  corporation 
and  received  certain  sum  out  of  company's  assets  therefor,  and  that 
corporation  thereby  attempted  to  reduce  capital  stock  and  that  it  was 
insolvent,  is  sufficient  to  recover  amount  paid ;  Tait  v.  Pigott,  32  Wash. 
348,  73  Pac.  365,  holding  complaint  by  receiver  of  corporation  alle^ng 
that  defendant,  stockholder,  sold  his  stock  to  corporation  and  received 
eight  hundred  and  thirty-four  dollars  therefor  out  of  its  assets,  that 
corporation  thereby  attempted  to  reduce  its  capital  stock  contrary  to  law 
and  that  corporation  is  insolvent  and  has  no  assets  states  good  cause  of 
action  against  stockholder  under  Bal.  Code,  §  4265 ;  County  of  Morgan 
V.  Allen,  103  U.  S.  508,  26  L.  Ed.  502,  Scovill  v.  Thayer,  105  U.  S.  152, 
26  L.  Ed.  972,  Fogg  v.  Blair,  139  U.  S.  125,  35  L.  Ed.  106,  11  Sup.  Ct. 
477,  Handley  v.  Stutz,  139  U.  S.  427,  35  L.  Ed.  2S4, 11  Sup.  Ct.  534,  Wil- 
bur V.  Stockholders,  18  Bank.  Reg.  178,  29  Fed.  Cas.  1191,  Wallace  v. 
Hood,  89  Fed.  19,  21,  Lehman  v.  Glenn,  87  Ala.  626,  6  South.  45,  Apple- 
ton  V.  Tumbull,  84  Me.  76,  24  Atl.  593,  Famsworth  v.  Bobbins,  36  Minn. 
372,  31  N.  W.  350,  State  v.  Commercial  State  Bank,  28  Neb.  683,  44 
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N.  W.  1000,  Lane's  Appeal,  106  Pa.  St.  60,  Shields  v.  Clifton  Hill  Land 
Co.,  94  Tenn.  154,  156,  45  /Am.  St  Rep.  7^9,  720,  26  L.  R.  A.  519,  520, 
28  S.  W.  675,  676,  McKay  ▼.  Elwood,  12  Wash.  584,  41  Pac.  920,  and 
Lamb  v.  Laughlin,  25  W.  Va.  310,  all  enforcing  shareholder's  liability 
for  unpaid  stock  balance;  Bowden  v.  Santos,  1  Hughes,  161,  Fed.  Cas. 
1716,  setting  aside  transfer  of  stock  and  holding  transferrer  liable  there- 
on; The  Short  Cut,  6  Fed.  632,  rejecting  master's  claim  for  wages  before 
payment  for  his  stock  in  corporation  owning  vessel;  New  York  Life  Ins. 
Co.  V.  Beard,  80  Fed.  67,  Baines  v.  Babcock,  95  Cal.  598,  29  Am.  St.  Rep. 
160,  27  Pac.  675,  and  Wetherbee  v.  Baker,  35  N.  J.  Eq.  506,  all  holding 
shareholder  liable  on  unsatisfied  judgment  against  corporation,  under 
statute;  Hamor  v.  Taylor-Rice  Engineering  Co.,  84  Fed.  395,  396,  hold- 
ing corporation's  note,  given  in  payment  for  its  own  stock,  void  in  ab- 
sence of  surplus  profits;  Cockrill  v.  Abeles,  86  Fed.  509,  30  C.  C.  A. 
223,  holding  national  bi^k  directors  liable  for  fraudulent  increase  of 
stock;  Carter  v.  Union  Printing  Co.,  54  Ark.  581,  16  S.  W.  581,  holding 
release  of  stock  subscription  invalid,  and  enforcing  liability;  Crandall 
V.  Lincoln,  52  Conn.  97,  52  Am.  Rep.  564,  enforcing  liability  on  stock 
sold  to  the  corporation;  Union  etc.  Ins.  Co.  v.  Frear  Stone  Mfg.  Co.,  97 
111.  550,  37  Am.  Rep.  136,  enforcing  liability  on  stock  sold  as  nonassess- 
able ;  Clapp  V.  Petersen,  104  111.  31,  holding  shareholder  liable  for  prop- 
erty received  from  corporation  in  exchange  for  stock ;  Coleman  v.  Howe, 
154  m.  468,  45  Am.  St.  Rep.  185,  39  N.  E.  727,  enforcing  liabUity  on 
Stock  received  for  overvalued  land;  Bruner  v.  Brown,  139  Ind.  603,  38 
N.  E.  319,  holding  no  liability  on  paid-up  stotJL  issued  in  payment  for 
construction;  In  re  Brockway  Mfg.  Co.,  89  Me.  126,  56  Am.  St.  Rep.  404, 
35  Atl.  1013,  holding  treasurer  liable  for  money  used  to  pay  for  stock ; 
Morrison  v.  Savage,  56  Md.  144,  holding  balance  due  on  stock  subscrip- 
tion is  a  debt  dischai^d  by  bankruptcy;  Stoddard  v.  Lum,  159  N.  Y. 
273,  70  Am.  St.  Rep.  546,  45  L.  R.  A.  554,  53  N.  E.  1110,  enforcing  share- 
holder's liability  at  suit  of  assignee  of  foreign  corporation;  Rouse  v. 
Merchants'  Nat.  Bank,  46  Ohio  St.  503,  15  Am.  St.  Rep.  649,  5  L.  R.  A. 
881,  22  N.  E.  296,  and  Lyons  etc.  Co.  v.  Perry  Mfg.  Co.,  86  Tex.  160.  161, 
163,  22  L.  R.  A.  816,  24  S.  W.  22,  23,  setting  aside  preferences  of  corpo- 
ration creditors;  National  Bank  of  Jefferson  v.  Texas  Investment  Co., 
74  Tex.  437, 12  S.  W.  104,  enforcing  payment  of  corporation  note ;  Noble 
Mercantile  Co.  v.  Mt.  Pleasant  Co.-op.  Inst.,  12  Utah,  232,  42  Pac.  872, 
holding  assignment,  preferring  creditors,  void;  Hardy  v.  Norfolk  Mfg. 
Co.,  80  Va.  416,  holding  lien  of  creditors  of  corporation  has  precedence 
over  lien  of  stockholder  or  his  assignee ;  Conover  v.  Hull,  10  Wash.  680, 
45  Am.  St.  Rep.  817,  39  Pac.  169,  setting  aside  preferences  of  corpora- 
tion creditors;  Gogebic  Investment  Co.  v.  Iron  Chief  Min.  Co.,  78  Wis. 
431,  23  Am.  St.  Rep.  419,  47  N.  W.  727,  enforcing  liability  on  stock  re- 
ceived for  mining  rights;  Durlacher  v.  Frazer,  8  Wyo.  58,  55  Pac.  309, 
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liolding  eonTfijyance  by  corporation  to  seoore  debts  of  principal  stock- 
holder Toid ;  Grant  v.  East  A  West  R.  R.  Co.,  54  Fed.  575,  4  C.  C.  A.  511, 
and  Jones  v.  Arkansas  Mechanical  etc.  Co.,  38  Ark.  25,  both  arguendo. 

Distinguished  in  Rood  v.  Whorton,  74  Fed.  123,  20  C.  C.  A.  332,  Kelley 
V.  Fletcher,  94  Tenn.  6,  28  S.  W.  1100,  and  Brant  v.  Ehlen,  59  Md.  25, 
all  holding  no  liability  on  stock  mazked  full-paid,  purchased  in  open 
market;  Hill  v.  Siliwy,  81  Ga.  510,  3  L.  B.  A.  154,  8  S.  £.  812,  holding 
shareholders  not  liable  above  charter  minimnm  of  stock. 

Limited  in  Albright  v.  Texas  etc.  R.  R.  Co.,  8  N.  M.  433,  435,  46  Pac. 
452y  to  cases  of  insolvent  corporations  in  process  of  liquidation. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
stock.    Note,  8  Am.  St.  Rep.  808,  809,  830,  833. 

Actions  and  suits  against  stockholders  for  debts  of  corporation. 
Note,  43  Am.  Dec.  695. 

When  debts  are  incmred  by  corporation,  contract  arises  with  creditors 
that  capital  stock  diall  not  be  withdrawn  or  applied,  otherwise  than  upon 
their  demands,  imtil  satisfled. 

Approved  in  County  of  Morgan  v.*  Allen,  103  U.  S.  508,  26  L.  Ed.  502, 
Wilbur  V.  Stockholders,  18  Bank.  Reg.  176,  29  Fed.  Cas.  1190,  Wallace 
V.  Hood,  89  Fed.  19,  and  Gogebic  Investment  Co.  v.  Iron  Chief  Min.  Co., 
78  Wis.  431,  2S  Am.  St.  Rep.  419,  47  N.  W.  727,  all  enforcing  sharehold- 
er's liability  for  unpaid  stock  balance;  Bowden  v.  Santos,  1  Hughes, 
161,  Fed.  Cas.  1716,  setting  aside  transfer  of  stock  and  holding  trans- 
ferrer liable  thereon;  Hamor  v.  Taylor-Rice  Engineering  Co.,  84  Fed. 
395,  holding  corporation's  note  given  in  payment  for  its  own  stock,  void 
in  absence  of  surplus  profits ;  Carter  v.  Union  Printing  Co.,  54  Ark.  581, 
16  S.  W.  581,  holding  release  of  stock  subscription  invalid,  and  enforcing 
liability;  Crandall  v.  Lincoln^  52  Conn.  97,  52  Am.  Rep.  564,  enforcing 
liability  on  stock  sold  to  corporation;  Union  etc.  Ins.  Co.  v.  Frear  Stone 
Mfg.  Co.,  97  lU.  550,  37  Am.  Rep.  136,  enforcing  liability  on  stock  sold 
as  nonassessable;  Clapp  v.  Peterson,  104  HI.  31,  holding  shareholder 
liable  for  amount  of  property  received  from  corporation,  in  exchange 
for  stock;  In  re  Brockway  Mfg.  Co.,  89  Me.  126,  56  Am.  St.  Rep.  404, 
35  Atl.  1013,  holding  treasurer  liable  for  money  used  to  pay  for  stock; 
Morrison  v.  Savage,  56  Md.  144,  holding  balance  due  on  stock  subscrip- 
tion is  a  debt  discharged  by  bankruptcy;  Duffield  v.  Bamum  Wire  etc. 
Works,  64  Mich.  304,  31  N.  W.  315,  refusing  recovery  of  fraudulently 
procured  stock  subscription,  after  delay;  Hospes  v.  Northwestern  etc. 
Car  Co.,  48  Minn.  194,  31  Am.  St.  Rep.  644,  15  L.  R.  A.  473,  50  N.  W. 
1120,  enforcing  liability  on  ''bonus  stock";  Rouse  v.  Merchants'  Nat. 
Bank,  46  Ohio  St.  503,  15  Am.  St.  Rep.  649,  5  L.  R.  A.  381,  22  N.  E.  296, 
Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86  Tex.  160,  22 
L.  R.  A.  814,  24  S.  W.  22,  and  Conover  v.  Hull,  10  Wash.  680,  45  Am. 
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St.  Rep.  817,  39  Pac.  169,  setting  aside  preferences  of  corporation  cred- 
itors ;  National  Bank  of  Jefferson  v.  Texas'  Investment  Co.,  74  Tex.  437, 
12  S.  W.  104,  enforcing  payment  of  corporation  note;  Noble  Mercantile 
Co.  V.  Mt.  Pleasant  Co.-op.  Inst.  12  Utah,  232,  42  Pac.  872,  holding 
'  assignment  preferring  creditors  void.     > 

Limited  in  Albright  v.  Texas  etc.  R.  R.  Co.,  8  N.  M.  433,  435,  46  Pac. 
452,  to  cases  of  insolvent  corporations  in  process  of  liquidation. 

What  is  withdrawing  of  assets  of  corporations.    Note,  67  Am.  St. 
Rep.  66. 

Creditors  liave  lien  on  capital  stock  in  egnltr,  and  may  follow  it,  except 
as  against  bona  fide  holders  for  vilne,  and  without  notice. 

Approved  in  Jahn  v.  Champagne  Lumber  Co.,  147  Fed.  633,  creditors ' 
bill  against  stockholders  of  dissolved  corporation  seeking  to  hold  them 
as  trustees  of  property  which  they  have  divided  among  themselves  to 
defraud  creditors  and  seeking  accounting  as  to  unpaid  subscriptions,  is 
not  multifarious;  Easton  Nat.  Bank  v.  American  Brick  etc.  Co.,  69  N.  J. 
Eq.  334,  335,  60  Atl.  58,  bona  fide  purchasers  of  stock  reciting  it  is  fully 
paid  up  not  bound  to  creditors  on  contract  of  original  subscriber  to  pay 
par;  Galvin  v.  McConnell,  53  Tex.  Civ.  489,  117  S.  W.  213,  holding 
negligence  of  director  in  managing  affairs  does  not  affect  his  lien  as 
security  for  notes  held  against  corporation;  County  of  Morgan  v.  Allen, 
103  U.  S.  508,  26  L.  Ed.  602,  New  York  life  Ins.  Co.  v.  Beard,  80  Fed. 
67,  Wallace  v.  Hood,  89  Fed.  19,  State  v.  Commercial  State  Bank,  28 
Neb.  683,  44  N.  W.  1000,  and  Lane 's  Appeal,  105  Pa.  St.  60,  all  enforc- 
ing shareholder's  liability  for  unpaid  stock  balance;  Steacy  v.  Little 
Rock  etc.  R.  R.  Co.,  5  Dill.  373,  Fed.  Cas.  13,329,  holding  purchaser  not 
liable  on  stock  marked  fully  paid  up,  issued  in  payment  for  construction ; 
Rood  V.  Whorton,  67  Fed.  437,  holding  no  liability  on  stock  marked  full- 
paid  purchased  in  open  market;  Hamor  v.  Taylor-Rice  Engineering  Co., 
84  Fed.  395,  holding  corporation's  note^  given  in  payment  for  its  own 
stock,  void,  in  absence  of  surplus  profits;  garter  v.  Union  Printing  Co., 
54  Ark.  581,  16  S.  W.  581,  holding  release  of  stock  subscription  void, 
and  enforcing  liability;  Crandall  v.  Lincoln,  52  Conn.  97,  52  Am.  Rep. 
564,  enforcing  liability  on  stock  sold  to  the  corporation;  Clapp  v.  Peter- 
son, 104  m.  31,  holding  party  liable  for  property  received  from  corpora- 
tion in  exchange  for  stock;  Farmers'  Loan  &  T.  Co.  v.  Canada  etc.  R.  R. 
Co.,  127  Ind.  271,  11  L.  R.  A.  748,  26  N.  E.  790,  holding  creditor's  equi- 
table lien  subservient  to  specific  liens  on  corporation  property;  Bruuer 
v.  Brown,  139  Ind.  603,  38  N.  E.  319,  holding  no  liability  on  paid-up 
stock  issued  in  payment  for  construction;  Brant  v.  Ehlen,  59  Md.  25, 
and  Young  v.  Erie  Iron  Co.,  65  Mich.  127,  31  N.  W.  822,  both  holding 
purchaser  of  stock  marked  full-paid,  not  liable  thereon;  Dufiield  v.  Bar- 
num  Wire  etc.  Works,  64  Mich.  304,  31  N.  W.  315,  refusing  recovery  of 
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fraudulently  procured  stock  subscription  after  delay;  Stoddard  v.  Lum, 
159  N.  Y.  273,  70  Am.  St.  Bop.  546,  45  L.  R.  A.  554,  53  N.  E.  1110,  en- 
forcing shareholder's  liability  at  suit  of  assignee  of  foreign  corporation; 
Rouse  V.  Merchants'  Nat.  Bank,  46  Ohio  St.  503,  15  Am.  St.  Rep.  649, 
5  L.  R.  A.  381,  22  N.  E.  296,  and  Conover  v.  Hull,  10  Wash.  680,  683, 
45  Am.  St.  Rep.  817,  819r setting  aside  preferences  of  corporation  cred- 
itors; National  Bank  of  Jefferson  v.  Texas  Investment  Co.,  74  Tex.  437, 
12  S.  W.  104,  enforcing  payment  of  corporation  note;  Noble  Mercantile 
Co.  V.  Mt.  Pleasant  Co.-op.  Inst.,  12  Utah,  232,  42  Pac.  872,  holding 
assignment,  preferring  creditors,  void;  Gogebic  Investment  Co.  v.  Iron 
Chief  Min.  Co.,  78  Wis.  431,  23  Am.  St.  Rep.  419,  47  N.  W.  727,  enforc- 
ing liability  on  stock  received  for  mining  rights. 

Limited  in  Albright  v.  Texas  etc.  R.  R.  Co.,  8  N.  M.  ^3,  435,  46  Pac. 
452,  to  cases  of  insolvent  corporations  in  process  of  liquidation. 

Equity  jurisdiction  to  enforce  unpaid  stoek  subscription.    Note,  46 
L.  R.  A.  (N.  S.)  440,  445,  458. 

Capital  stock,  both  paid  and  unpaid,  is  publicly  pledged  to*  those  who 
deal  with  corporation,  for  their  security. 

Approved  in  Ratdiff  v.  Clendenin,  232  Fed.  64,  holding  stockholder 
receiving  dividends  for  years  is  estopped  from  setting  up  fraud  as  to  his 
subscription;  Coleman  v.  Tepel,  230  Fed.  67,  setting  aside  purchase  of 
own  stock  l)y  corporation  as  firaud  on  creditors;  In  re  Sharood  Shoe 
.Corporation,  192  Fed.  955,  holding  subscriber  cannot  wait  until  bank- 
ruptcy before  asserting  his  subscription  void  on  account  of  deficiency 
in  amount  of  subscriptions;  Scott  v.  Abbott,  160  Fed.  581,  87  C.  C.  A. 
475,  holding  fraudulent  statements  as  to  increase  made  by  secretary 
does  not  render  issue  fictitious  and  void;  Goss  v.  Carter,  156  Fed.  752, 
84  C.  C.  A.  402,  holding  decree  in  equity  against  corporation  determining 
liability  binds  stockholders ;  Tiger  Bros.  v.  Rogers  Cotton  Cleaner  &  Gin 
Co.,  96  Ark.  5,  Ann.  Gaa.  1912B,  488,  30  L.  R.  A.  (N.  S.)  694,  130  S.  W. 
586,  holding  sale  of  stock  by  insolvent  corporation  to  cover  assessment 
cannot  affect  garnishment  of  creditor;  Da^^rgett  v.  Southwest  Packini? 
Co.,  155  Cal.  765,  103  Pac.  205,  holding  call  for  assessments  not  neces- 
sary prerequisite  to  suit  by  creditor  against  stockholders;  Cantor  v. 
Baltimore  Overall  Mfg.  Co.,  121  Md.  70,  87  Atl.  1117,  holding  one  payini; 
money  into  corporation  and  claiming  to  be  in  business  with  it  will  be 
deemed  a  stockholder;  Gilniore  v.  Smathers,  167  N.  C.  445,  83  S.  E.  825, 
holding  agents  subscribing  for  principal  are  not  personally  liable;  Ber- 
nard V.  Carr,  167  N.  C.  482,  483,  83  S.  E.  817,  818,  holding  indorsing  note 
for  corporation-  not  sufficient  consideration  for  issuance  of  stock;  Se- 
curity Trust  Co.  V.  Ford,  75  Ohio  St.  338,  8  L.  R.  A.  (N.  S.)  263,  79 
N.  E.  478,  refusing  to  uphold  provision  in  articles  making  stock  non- 
assessable; Williams  v.  Commercial  Nat.  Bank,  49  Or.  499,  11  L.  R.  A. 
(N.  S.)  857,  90  Pac.  1015,  holdinsr  transfer  of  all  as-sets  of  corporation 
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makes  transferee  liable  for  debts;  Williams  v.  Commercial  Nat.  Bank, 
49  Or.  609,  11  L.  R.  A.  (N.  8.)  857,  91  Pac.  444,  holding  return  of  exe- 
cution nulla  bona  is  prerequisite- to  suit  against  transferee  of  corpora- 
tion; Furber  ▼.  Williams-Flower  Co.,  21  S.  D.  232,  233,  15  Ann.  Gas. 
1216,  8  L.  R.  A.  (N.  8.)  1259,  111  N.  W.  549,  550,  holding  assets  of  in- 
solvent corporation  transferred  to  one  creditor  is  in  fraud  of  other 
creditors  and  void ;  County  of  Morgan  v.  Allen,  103  U.  S.  508,  26  L.  Ed. 
502,  Fogg  V.  Blair,  139  U.  S.  125,  85  L.  Bd.  106,  11  Sup.  Ct.  477,  Wilbur 
V.  Stockholders,  18  Bank.  Reg.  178,  29  Fed.  Cas.  1191,  Wallace  v.  Hood, 
89  Fed.  19,  Van  Cleve  v.  Berkey,  143  Mo.  123,  42  L.  B.  A.  599,  44  S.  W. 
746,  LAne's  Appeal,  105  Pa.  St.  60,  McKay  v.  Elwood,  12  Wash.  584, 
41  Pac.  920,  and  Gogebic  Investment  Co.  v.  Iron  Chief  Min.  Co.,  78 
Wis.  431,  88  Am.  St.  Rep.  419,  47  N.  W.  727,  all  enforcing  shareholder's 
liability  for  unpaid  stock  balance;  Hamor  v.  Taylor-Rice  Engineering 
Co.,  84  Fed.  395,  396,  holding  corporation's  note,  given  on  purchase  of 
its  own  stock,  void,  in  absence  of  surplus  profits ;  Carter  v.  Union  Print- 
ing Co.,  5^  Ark.  581,  16  S.  W.  581,  holding  release  of  stock  subscrip- 
tion void,  and  enforcing  liability ;  Clapp  v.  Peterson,  104  111.  31,  holding 
party  liable  for  property  received  from  corporation  in  exchange  for 
stock;  Duffield  v.  Bamum  Wire  etc.  Works,  64  Mich.  304,  31  N.  W.  315, 
refusing  recovery  of  fraudulently  procured  stock  subscription,  after 
delay  |k  Hospes  v.  Northwestern  etc.  Car  Co.,  48  Minn.  194,  31  Am.  8t. 
Rep.  644,  15  L.  R.  A.  473,  50  N.  W.  1120,  enforcing  liability  on  "bonus*' 
stock ;  Stoddard  v.  Lum,  159  N.  Y.  273,  70  Am.  St  Rep.  546,  45  L.  R.  A.* 
554,  53  N.  E.  1110,  enforcing  shareholder's  liability  at  suit  of  assignee 
of  foreign  corporation;  Rouse  v.  Merchants'  Nat.  Bank,  46  Ohio  St. 
503, 15  Am.  St.  Rep.  649,  5  L.  R.  A.  381,  22  N.  E.  296,  setting  aside  pref- 
erences of  corporation  creditors;  National  Bank  of  Jefferson  v.  Texas 
Investment  Co.,  74  Tex.  437,  12  S.  W.  104,  enforcing  payment  of  cor- 
poration note;  Noble  Mercantile  Co.  v.  Mt.  Pleasant  Co.-op.  Inst.,  12 
Utah,  232,  42  Pac.  872,  holding  assignment,  preferring  creditors,  void. 

Distinguished  in  Clark  v.  Bever,  139  U.  S.  110,  35  L.  Ed.  94,  11  Sup. 
Ct.  473,  holding  holder  of  stock,  taken  in  payment  of  debt  owed  by  cor- 
poration, not  liable  for  face  value;  Hollins  v.  Brierfield  Coal  etc.  Co., 
150  U.  S.  381,  37  L.  Ed.  1116,  14  Sup.  Ct.  129,  holding  nonjudgment 
creditor  has  no  lien  on  debtor  company's  property;  Steacy  v.  Little 
Rock  etc.  R.  R.  Co.,  5  Dill.  373,  Fed.  Cas.  13,329,  holding  purchaser  not 
liable  on  stock  marked  fully  paid-up  issued  in  payment  for  construction ; 
Florida  Land  etc.  Co.  v.  Merrill,  52  Fed.  80,  2  C.  C.  A.  629  (affirmed  in 
60  Fed.  20,  8  C.  C.  A.  44),  holding  no  liability  on  stock  fraudulently  sold 
hy  bank ;  Rood  v.  Whorton,  74  Fed.  123,  20  C.  C.  A.  332,  holding  share- 
holder not  liable  on  stock  marked  full-paid,  purchased  in  open  market; 
Hill  V.  Silvcy,  81  Ga.  510,  8  L.  R.  A.  164,  8  S.  E.  812,  holdin«r  share- 
liolders  not  liable  above  charter  minimum  of  stock. 
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^tTnpaid  stock  is  part  of  assetB  of  corporation,  and  crodltore  can  inaiat 
on  ita  payment. 

Approved  in  Coe  v.  Armour  Fertilizer  Wks.,  237  U.  S.  423,  69  L.  Ed. 
1081,  35  Sup.  Ct.  625,  holding  retuxn  of  execution  against  corporation 
nulla  bona  lay  proper  foundation  for  execution  against  stockholder; 
In  re  Miller  Electrical  etc.  Co.,  Ill  Fed.  515,  holding  under  Bankruptcy 
Act  1898,  §  2,  bankruptcy  court  may  order  assessment  on  stockholders 
of  bankrupt  corporation  for  unpaid  subscriptions;  Vermont  Marble  Co. 
V.  Declez  Granite  Co.,  135  Cal.  583,  87  Am.  St.  Rep.  146,  67  Pac.  1058, 
holding  where  incorporators  took  stock  at  less  than  par  with  oral  agree- 
ment that  it  was  fully  paid  up,  they  are  liable  to  creditors  for  unpaid 
balance  on  corporation's  insolvency;  Walter  v.  Merced  Academy  Assn., 
126  Cal.  585,  59  Pac.  137,  holding  owner  of  stock  cannot  defeat  liability 
to  creditors  of  corporation  by  showing  variance  between  subscription 
agreement  and  articles  of  incorporation  as  to  purposes  of  incorporation; 
Falco  V.  Kaupisch  etc.  Co.,  42  Or.  424,  70  Pac.  287,  holding  trustee  in 
bankruptcy  alone  can  sue  to  recover  stock  subscriptions;  Pullman  v. 
Upton,  96  U.  S.  330,  24  L.  Ed.  819,  County  of  Morgan  v.  Allen,  103  U.  S. 
508,  26  L.  Ed.  502,  Wallace  v.  Hood,  89  Fed.  19,  Lehman  v.  Glenn,  87 
Ala.  626,  6  South.  45,  Glenn  v.  Howard,  81  Ga.  387,  8  S.  E.  638,  McAvity 
V.  Lincoln  etc.  Paper  Co.,  82  Me.  511,  20  Atl.  83,  Appleton  v.  Turn- 
bull,  84  Me.  75,  24  Atl.  593,  Hauser  v.  Thompson,  56  Mo.  App.  89,  Lane's 
Appeal,  105  Pa.  St.  60,  63,  51  Am.  Rep.  169,  Shields  v.  Clifton  Hill  Land 
Co.,  94  Tenn.  154,  45  Am.  St.  Rep.  719,  26  L.  R.  A.  519,  28  S.  W.  675, 
McKay  v.  Elwood,  12  Wash.  584,  41  Pac.  920,  and  Gogebic  Investment 
Co.  v.  Iron  Chief  Min.  Co.,  78  Wis.  431,  23  Am.  St.  Rep.  419,  47  N.  W. 
727,  all  enforcing  pa3rment  by  shareholders;  Glenn  v.  Abell,  39  Fed.  12, 
allowing  proof  of  unpaid  stock  subscription  against  bankrupt's  estate; 
Carter  v.  Union  Printing  Co.,  54  Ark.  581,  16  S.  W.  581,  holding  release 
of  stock  subscription  invalid,  and  enforcing  liability ;  Baines  v.  Babcock, 
95  Cal.  589,  29  Am.  St.  Rep.  160,  27  Pac.  675,  and  Van  Cleve  v.  Berkey, 
143  Mo.  123,  42  L.  R.  A.  599,  44  R.  W.  746,  both  holding  shareholders 
liable  on  unsatisfied  judgment  against  corporation;  Lane  v.  Nickerson, 
99  111.  288,  holding  assignee  in  bankruptcy,  and  not  creditors  directly, 
must  sue  shareholders;  Coleman  v.  Howe,  154  111.  468,  45  Am.  St.  Rep. 
136,  39  N.  E.  727,  enforcing  liability  on  stock  received  for  overvalued 
land;  Hospes  v.  Northwestern  etc.  Car  Co.,  48  Minn.  194,  31  Am.  St. 
Rep.  644,  15  L.  R.  A.  473,  50  N.  W.  1120,  enforcing  liability  on  ** bonus" 
stock ;  Kelly  v.  Clark,  21  Mont.  323,  69  Am.  St.  Rep.  678,  42  L.  R.  A.  628» 
53  Pac.  965,  enforcing  liability  on  stock  issued  for  overvalued  mine; 
Stoddard  v.  Lnm,  159  N.  T.  273,  70  Am.  St.  Rep.  546,  45  L.  R.  A.  554, 
53  N.  £.  1110,  enforcing  shareholder's  liability  at  suit  of  assignee  of 
foreign  corporation;  National  Bank  of  Jefferson  ▼.  Texas  Investment 
▼in— es 
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Co.,  74  Tex.  437,  12  S.  W.  104,  enforcing  liability  on  corporation  note; 
Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  416,  holding  lien  of  creditors  has  pre- 
cedence over  lien  of  stockholder  or  his  assignee. 

Liability  of  unpaid  stock  to  creditors.    Note,  18  Am.  Dec.  463. 

Power  of  courts  to  compel  payment  of  subscriptions,  and  levy  and 
payment  of  assessments,  at  instance  of  creditors  of  insolvent  cor- 
porations.   Note,  100  Am.  Dec.  553»  556. 

All  property  belonging  to  corporation  when  bankruptcy  petition  was 
filed  passes,  by  deed  of  assignment*  to  assignee. 

Approved  in  Lane  v.  Nickerson,  99  111.  288,  holding  assignee  and  not 
creditors  must  sue  for  unpaid  stock  balance. 

ft 

Assignee  of  bankrupt  corporation  can  sue  delinanent  cOiareholders 
Jointly  in  equity  or  separately  at  law. 

Approved  in  Glenn  v.  Semple,  80  Ala.  161,  60  Am.  Rep.  94,  and  Glenn 
V.  Howard,  81  Ga.  387,  8  S.  E.  638,  both  holding  statute  of  limitations 
begins  to  run  from  date  of  decree  ordering  assessment;  Lehman  v. 
Glenn,  87  Ga.  627,  6  South.  45,  enforcing  shareholders'  liability  for  un- 
paid stock  balance. 

Distinguished  in  Lawrence  v.  Greenup,  97  Fed.  907,  38  C.  C.  A.  546, 
holding  national  bank  receiver  cannot  recover  of  stockholder,  in  action 
at  law,  sum  received  by  him  on  partial  distribution  of  capital  of  bank, 
made  and  received  in  good  faith  during  voluntary  liquidation,  when 
bank  was  at  time  solvent.  ' 

Wben  party  receives  stock  certificates,  law  Implies  an  agreement  to  re- 
spond to  unpaid  balance  whenever  lawfully  called  upon  to  do  so,  and  no 
express  agreement  is  necessary. 

Approved  in  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776,  under 
N.  J.  Laws  1896,  c.  185,  §  49,  stockholders  receiving  stock  in  payment 
for  property  at  agreed  price  less  than  par,  are  assessable  for  benefit  of 
creditors  by  bankruptcy  court  though  stock  purported  to  be  fully  paid 
up  and  nonassessable,  and  property '  paid  was  of  greater  actual  value 
than  stock;  Stanley  v.  Verity,  9.8  Mo.  App.  636,  73  S.  W.  728,  holding; 
where  plaintiff  made  loan  of  building  association,  took  certificate  of 
stock,  and  pledged  it  to  association  as  security,  and  gave  note  as  addi- 
tional security,  he  cannot  claim  he  was  not  stockholder  and  have  pay- 
ments on  stock  credited  on  loan;  dissenting  opinion  in  Smith  v.  Ferris 
etc.  Ry.  Co.,  5  Cal.  Unrep.  924,  51  Pac.  724,  majority  holding  stockholder 
cannot  attack  fictitious  issue  of  stock  to  pay  for  bonds  without  attacking 
whole  transaction;  Chubb  v.  Upton,  95  U.  S.  669,  24  L.  Ed.  621,  Pullman 
v.  Upton,  96  U.  S.  330,  24  L.  Ed.  819,  Scovill  v.  Thayer,  105  U.  S.  152, 
26  L.  Ed.  972,  Handley  v.  Stutz,  139  U.  S.  427,  36  L.  Ed.  234,  11  Sup. 
Ct.  534,  Herhold  v.  Upton,  154  U.  S.  624,  28  L.  Ed.  892,  14  Sup.  Ct 
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1203,  Morriaon  ▼.  Price,  23  Fed.  219,  221,  and  Stutz  v.  Handley,  41  Fed. 
540,  545,  547,  all  enforcing  shareholders'  liability;  dissenting  opinion  in 
Scott  V.  Latimer,  89  Fed.  857,  33  C.  C.  A.  1,  majority  holding  share- 
holder liable,  notwithstanding  false  representations 'of  officers;  in  Grant 
V.  East  &  West  R.  R.  Co.,  64  Fed.  575,  4  C.  C.  A.  511,  ai^uendo. 

Distinguished  in  Pauly  v.  State  Loan  etc.  Co.,  165  U.  S.  611,  41  L.  Ed. 
846,  17  Sup.  Ct.  467,  Union  Savings  Assn.  v.  Seligman,  92  Mo.  639, 
1  Am.  St  Rep.  779,  15  S.  W.  631,  and  Henkle  v.  Salem  Mfg.  Co.,  39 
Ohio  St.  553,  all  holding  pledgee  of  stock  not  liable  thereon ;  In  re  South 
Mountain  etc.  Min.  Co.,  7  Sawy.  32,  5  Fed.  406,  holding  stockholder  in 
California  mining  corporation  not  liable  for  unpaid  balance;  Rood  v. 
Whorton,  67  Fed.  437,  and  Kelley  v.  Fletcher,  94  Tenn.  6,  28  S.  W.  1100, 
both  holding  no  liability  on  stock  marked  full-paid,  purchased  in  open 
market;  Butler  University  v.  Scoonover,  114  Ind.  386,  5  Am.  St.  Rep. 
630,  16  N.  E.  644,  holding  one  who  has  not  subscribed  or  acted  as  a 
stockholder  not  liable  as  such;  Van  Cott  v.  Van  Brunt,  82  N.  T.  541, 
holding  no  liability  on  *' paid-up"  stock  received  for  construction. 

Stockholder  who  has   paid   part  and   appears  on   stock  list,  and  has 
recelTed  dividends,  cannot  deny  ownership  of  stock. 

Approved  in  In  re  Ghrand  Rapids  Furniture  Ageney,  209  Fed.  486,  hold- 
ing stockholders  liable  even  though  certificates  nevei'  detached  from  stub- 
book  ;  Steele  v.  Hughes,  104  Ark.  527, 149  S.  W.  340,  holding  mere  defect 
in  increase  of  capital  stock  cannot  be  raised  by  one  holding  such  increase; 
Gordon  v.  Cummings,  78  Wash.  524,  139  Pac.  494,  holding  fraudulent 
subscription  to  comply  with  statute  made  by  promoter  financially  un- 
able to  pay  will  be  a  bar  to  incorporation  of  company ;  Latimer  v.  Bard, 
76  Fed.  541,  Tillii^hast  v.  Bailey,  86  Fed.  49,  and  Clarke  v.  Thomas, 
34  Ohio  St.  63,  all  enforcing  shareholders'  liability  for  unpaid  stock 
balance;  Columbia  Nat.  Bank  v.  Mathews,  85  Fed.  943,  29  C.  C.  A.  491, 
refusing  recovery  of  amount  paid  for  increased  stock ;  Griswold  v.  Selig- 
man, 72  Mo.  116,  125,  enforcing  liability  of  pledges  who  voted  stock. 

* 

Stockholder  who  has  participated  in  acts  of  corporation  as  corporation 
de  facto,  cannot  deny  its  rightful  existence. 

Approved  in  Marsh  v.  Mathias,  19  Utah,  358,  66  Pac.  1076,  following 
rule ;  Jones  v.  Dodge,  97  Ark.  253,  L.  R.  A.  1915A,  472,  133  S.  W.  830, 
holding  stockholder  aiding  in  organization  of  corporation  cannot  urge 
its  invalidity  in  suit  for  subscription;  Chubb  v.  Upton,  95  U.  S.  667, 
24  L.  Ed.  624,  Morrison  v.  Price,  23  Fed.  220,  Winters  v.  Armstrong,  37 
Fed.  617,  619,  Stutz  v.  Handley,  41  Fed.  540,  541,  Wallace  v.  Hood,  89 
Fed.  21,  and  Ogden  Clay  Co.  v.  Harvey,  9  Utah,  509,  35  Pac.  612,  all 
enforcing  shareholders'  liability  for  unpaid  stock  balance;  Foster  v. 
Moulton,  35  Minn.  460,  29  N.  W.  166,  refusing  recovery  against  individ- 
ual corporators  of  de  facto  "mutual  benefit  association." 
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Disting^shed  in  Semple  v.  Bank  of  British  Columbia,  5  Sawy.  92, 
Fed.  Gas.  12,659,  holding  mortgagee  can  deny  right  of  foreign  corpora- 
tion to  enforce  mortgage;  Butler  University  v.  Scoonover,  114  Ind.  385, 
5  Am.  St.  Rep.  630, 16  N.  E.  644,  holding  one  who  has  neither  subscribed 
Hor  acted  as  stockholder,  not  liable  as  such. 

Illegality  in  corporate  organization  as  defeating  stock  subscription 
or  stockholders'  liability.    Note,  L.  R.  A.  1915A,  479. 

Effect  of  deed  not  signed  by  grantee.    Note,  53  Am.  Dec.  264. 

91  U.  8.  64,  23  L.  Ed.  224,  OABVEB  ▼.  X7PT0N. 

Adjudged  in  conformity  with  Sanger  ▼.  Upton,  91 TJ.  a  56,  2S  L.  Ed.  220. 
Cited  in  Semple  v.  Bank  of  British  Columbia,  5  Sawy.  92,  Fed.  Cas. 
12,659,  and  Griswold  v.  Seligman,  72  Mo.  117. 

Stockholder's  liability  on  stock  issued  at  discount*    Note,  8  L.  R.  A. 
(N.  S.)  267. 

*91  U.  8.  65-72,  23  L.  Ed.  884,  WEBSTER  ▼.  UPTON. 

Transferee  on  company's  books,  or  original  snbscriber  of  partly  paid-up 
stock,  is  liable  for  calls  for  unpaid  portion  made  during  Ui  ownership,  with- 
out any  express  promise  to  pay. 

Approved  in  American  Alkali  Co.  v.  Campbell,  113  Fed.  400,  and 
Sigua  Iron  Co.  v.  Brown,  171  N.  Y.  498,  500,  64  N.  E.  197,  198,  botli  fol- 
lowing rule;  Nashua  Sav.  Bank  v.  Anglo-American  Land  etc.  Co.,  189 
U.  S.  232,  47  L.  Ed.  787,  23  Sup.  Ct.  519,  affirming  108  Fed.  767,  48 
C.  C.  A.  15,  holding  English  corporation  may,  in  Federal  court,  enforce 
stockholder's  personal  liability  for  assessments;  Mattison  v.  Dent,  176 
U.  S.  530,  44  L.  Ed.  575,  20  Sup.  Ct.  423,  holding  widow  and  heirs  of 
shareholder  in  national  bank  to  whom  court  has  allotted  shares,  but  who 
let  stock  stand  in  name  of  deceased,  are  liable  to  assessment  on  stock 
on  insolvency  of  bank;  Morris  v.  Dunbar,  177  Fed.  163,  100  C.  C.  A. 
621,  holding  transferee  of  railroad  stock  liable  for  calls;  Campbell  v. 
American  Alkili  Co.,  125  Fed.  209,  210,  61  C.  C.  A.  3l7,  holding  under 
N.  J.  Sess.  Laws,  p.  283,  §  18,  provision  of  certificate  of  incorporation, 
also  embodied  in  certificate  of  shares  of  partially  paid  preferred  stock, 
that  holder  of  shares  on  books  of  corporation  at  time  of  call  shall  be 
liable  for  such  call,  binds  holder;  Hogg  v.  Hoag,  107  Fed.  818,  holding 
where  each  member  of  syndicate  formed  to  purchase  realty  of  one  of 
members  and  part  only  contributed  their  share,  and  certificates  for 
shares  of  nonpa3dng  members  were  issued  to  owner,  renders  owner  liable 
to  accounting  for  amounts  due  on  such  subscriptions  on  winding  up  of 
syndicate;  Hall  &  Farley  v.  Alabama  Terminal  etc.  Co.,  173  Ala.  424, 
56  South.  245,  holding  statute  requiring  register  of  transfer  was  for 
benefit  of  creditors  of  stockholder  and  not  creditors  of  corporation; 
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Perkins  v.  Cowles,  157  Cal.  632, 187  Am.  St.  Rep.  158,  30  L.  R.  A.  (N.  8.) 
288,  108  Pa.  711,  holding  belief  of  transferees  that  subscriptions  were 
fully  paid  does  not  afford  relief;  Fouche  v.  Merchaats'  Bank,  110  Ga. 
837,  36  S.  E.  260,  holding  where  in  suit  by  corporation  creditors  to  en- 
force unpaid  stock  subscription,  defendant  answers  that  he  was  not 
owner  at  time  debt  contracted,  contract  indicating  that  he  was  such 
owner  at  certain  time  is  admissible  to  contradict  answer  as  to  time 
when  he  claims  he  sold  stock ;  Mountain  Lake  Land  Co.  v.  Blair,  109  Va. 
152,  63  S.  E.  753,  holding  domestic  corporation  holding  stock  in  foreign 
corporation  by  means  of  placing  same  in  name  of  nonresident,  renders 
itself  liable  to  attachment  for  unjmid  subscription;  Chubb  v.  Upton,  95 
U.  S.  669,  24  L.  Ed.  525,  Pullman  v.  Upton,  96  U.  S.  330,  24  L.  Ed.  819, 
Uawley  v.  Upton,  102  U.  S.  316,  23  L.  Ed.  180,  County  of  Morgan  v. 
Allen,  103  U.  S.  509,  26  L.  Ed.  602,  Herbold  v.  Upton,  154  U.  S.  624,  23 
L.  Ed.  892,  14  Sup.  Ct.  1203,  Winters  v.  Armstrong,  37  Fed.  517,  519, 
Stutz  V.  Handley,  41  Fed.  540,  541,  Glenn  v.  Porter,  73  Fed.  276,  10 
C.  C.  A.  503,  Stockton  etc.  Agricultural  Works  v.  Houser,  109  Cal.  7, 
41  Pac.  810,  Shickle  v.  Watts,  94  Mo.  419,  7  S.  W.  277,  Buffalo  etc.  R. 
R.  Co.  V.  Gifford,  87  N.  Y.  299,  Bell 's  Appeal,  115  Pa.  St.  93,  2  Am.  St. 
Rep.  637,  8  Atl.  180,  Ogden  Clay  Co.  v.  Harvey,  9  Utah,  510,  35  Pac.  512, 
and  Martin  v.  South  Salem  Land  Co.,  94  Va.  51,  26  S.  E.  598,  all  en- 
forcing shareholders'  liability;  Kelly  v.  Clark,  21  Mont.  341,  69  Am. 
St.  Rep.  694,  42  L.  R.  A.  634,  53  Pac.  971,  enforcing  liability  on  stock 
issued  for  overvalued  mine;  Stewart  v.  Walla  Walla  Printing  etc.  Co., 
1  Wash.  524,  20  Pac.  607,  holding  stockholder  not  liable  after  bona  fide 
transfer;  Grant  v.  East  &  West  R.  R.  Co.,  54  Fed.  575,  4  C.  C.  A.  511, 
and  Columbia  Nat.  Bank  v.  Mathews,  85  Fed.  943,  29  C.  C.  A.  491, 
arguendo. 

Distinguished  in  Pauly  v.  State  Loan  etc.  Co.,  165  U.  S.  611,  41  L.  Ed. 
846,  17  Sup.  Ct.  467,  and  Union  Savings  Assn.  v.  Seligman,  92  Mo.  639, 
1  Am.  St.  Rep.  779,  15  S.  W.  631,  both  holding  pledgee  of  stock  not 
liable  thereon ;  Foreman  ▼.  Bigelow,  4  Cliff.  549,  Fed.  Cas.  4934,  Steacy 
v.  little  Rock  etc.  R.  R.  Co.,  5  Dill.  374,  Fed.  Cas.  13,329,  Rood  v. 
Whorton,  67  Fed.  437,  74  Fed.  123,  20  C.  C.  A.  332,  West  Nashville  Plan- 
ing Mill  Co.  V.  Nashville  Sav.  Bank,  86  Tenn.  255,  6  Am.  St  Rep.  836, 
6  S.  W.  341,  all  holding  bona  fide  purchasers  of  stock  marked  full-paid 
not  liable  thereon;  Hill  v.  Silvey,  81  Ga.  510,  8  L.  R.  A.  164,  8  S.  E.  812, 
holding  shareholders  not  liable  above  charter  minimum  of  stock; 
Brinkley  v.  Hambleton,  67  Md.  176,  8  Atl.  906,  holding  assignee  of  stock 
not  liable  for  assessment  subsequent  to  resale;  dissenting  opinion  in 
Nashua  Sav.  Bank  v.  Anglo-American  Land  etc.  Co.,  108  Fed.  778,  48 
C.  C.  A.  15,  majority  holding  English  corporation  may,  in  Federal  courts, 
enforce  stockholder's  personal  liability  for  assessment. 
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Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St  Bep.  808,  821,  829,  830,  831,  833,  867. 

Liability  of  transferee  of  stock  for  unpaid  calls.    Note,  6  Am.  St. 
Bep.  838. 

Effect  of  transfer  of  stock  subscription.    Note,  14  Am.  Bee.  264. 

Subscriptions  to   corporate   stock — Corporation's   right   of   action 
against  delinquent  subscriber.    Note,  81  Am.  Bee.  394. 

Liability  to  corporatioi\8  of  subscribers  to  their  capital  stock.    Note, 
98  Am.  St.  Bep.  359. 

Liability  of  transferee  of  stock  for  corporate  debt.    Note,  3  Ann. 
Oas.  1120. 

Effect  of  transfer  of  stock  on  liability  for  unpaid  subscription. 
Note,  47  L.  B.  A.  247. 

Stockholder's  liability  on  stock  issued  at  discount.    Note,  8  L.  B.  A. 
(N.  S.)  267. 

Liability  of  transferee   on  unpaid  stock  subscription.    Note,   30 
L.  B.  A.  (N.  S.)  283. 

Wbole  capital  stock,  paid  and  unpaid,  is  a  tnut  fond  for  pxoteefeton  of 
creditors  or  those  dealing  witli  corporation,  and  no  portion  of  it  can  be 
wittaheld  from  them. 

Approved  in  Ratcliff  v.  Clendenin,  232  Fed.  64,  refusing  to  allow  one 
who  had  received  dividends  for  years  to  set  up-fraud  as  defense  to  un- 
paid subscription;  Vaughn  v.  Alabama  Nat.  Bank,  143  Ala.  578,  42 
South.  65,  stockholder  purchasing  stock  at  less  than  par  is  liable  to 
corporate  creditors  for  difference  between  purchase  price  and  par  value ; 
Steele  v.  Hughes,  104  Ark.  527,  149  S.  W.  340,  holding  mere  defect  in 
issuance  of  increase  will  not  relieve  stockholder  from  liability;  People's 
Home  Sav.  Bank  v.  Rickard,  139  Cal.  294,  73  Pac.  861,  holding  where 
defendant  transferred  shares  to  insolvent  to  avoid  stock  liability  he  is 
liable  for  stock  liability  though  transferee  transferred  to  another  in< 
solvent  of  whose  financial  condition  defendant  had  no  knowledge;  Ver- 
mont etc.  Co.  V.  Declez  etc.  'Co.,  135  Cal.  586,  87  Am.  St.  Bep.  149,  67 
Pac.  1060,  holding  where  incorporators  took  stock  below  par  fully  paid, 
on  oral  agreement  they  are  liable  for  unpaid  balance  to  corporate  cred- 
itors; Security  Trust  Co.  v.  Ford,  75  Ohio  St.  338,  8  L.  B.  A.  (N.  S.) 
263,  79  N.  E.  478,  refusing  to  uphold  provision  in  articles  declaring  stock 
nonassessable;  Pullman  v.  Upton,  96  U.  S.  330,  24  L.  £d.  819,  County  of 
Morgan  v.  Allen,  103  U.  S.  509,  26  L.  Ed.  502,  Fogg  v.  Blair,  139  U.  S. 
125,  35  L.  Ed.  106,  11  Sup.  Ct.  477,  Handley  v.  Stutz,  139  U.  S.  427, 
35  L.  Ed.  234,  11  Sup.  Ct.  534,  Wilbur  v.  Stockholders,  18  Bank.  Reg. 
178,  29  Fed.  Cas.  1191,  Shockley  v.  Fisher,  75  Mo.  501,  Lane's  Appeal, 
105  Pa.  St.  60,  Bell's  Appeal,  115  Pa.  St.  93,  2  Am.  St.  Rep.  537,  8  Atl. 
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180,  and  Ogden  Clay  Co.  v.  Harvey,  9  Utah,  510,  35  Pac.  512,  all  enforc- 
ing shareholders'  liability  for  unpaid  stock  balance;  Bowden  v.  Santos, 

I  Hughes,  161,  162,  Fed.  Cas.  1716,  setting  aside  transfer  of  stock  and 
holding  transferrer  liable  thereon;  New  York  Life  Ins.  Co.  v.  Beard,  80 
Fed.  67,  and  Shickle  v.  Watts,  94  Mo.  419,  7  S.  W.  277,  both  holding 
shareholders  liable  on  unsatisfied  judgment  against  corporation  under 
statute;  Crandall  ▼.  lineoln,  52  Conn.  97,  52  Am.  Rep.  564,  enforcing 
liability  on  stock  sold  to  the  corporation ;  Bruner  v.  Brown,  139  Ind.  604, 
38  N.  E.  319,  holding  no  liability  on  paid-up  stock  issued  in  payment  for 
construction;  Morrison  y.  Savage,  56  Md.  144,  holding  balance  due  on 
stock  subscription  is  a  debt  discharged  by  bankruptcy;  Eppright  v. 
Nickerson,  78  Mo.  490,  holding  assignment  for  benefit  of  creditors  in- 
cludes shareholders'  liability;  Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  416, 
holding  lien  of  creditors  of  corporation  has  precedence  over  lien  of 
shareholder  or  his  assignee;  Grant  v.  East  &  West  R.  R.  Co,,  54  Fed. 
575,  4  C.  C.  A.  511,  arguendo. 

Distinguished  in  Clark  v.  Bever,  139  U.  S.  110,  112,  85  L.  Ed.  94,  95, 

II  Sup.  Ct.  473,  holding  holder  of  stock  taken  in  pa3rment  of  debt  owed 
by  corporation,  not  liable  for  face  value;  Hill  v.  Silvey,  81  Ga.  510, 
3  L.  R.  A.  154,  8  S.  E.  812,  holding  shareholders  not  liable  above  char- 
ter minimum  of  stock. 

Limited  in  Albright  ▼.  Texas  etc.  R.  R.,  8  N.  M.  435,  46  Pac.  452,  to 
cases  of  insolvent  corporations  in  process  of  liquidation. 

Nature  of  liability  of  stockholders.    Note,  9  Am.  Dec.  97,  98. 

Stockholders  become  such  either  by  original  subscription,  or  by  assign- 
ment of  prior  holders,  or  by  direct  purchase  from  the  company. 

Approved  in  Kelly  v.  Clark,  21  Mont.  341,  69  Am.  St.  Rep.  694,  42 
L.  R.  A.  634,  53  Pac.  971,  enforcing  liability  on  stock  issued  for  over- 
valued mine. 

Corporations,  when  subscriber  becomes  stockholder.    Note,  37  Am. 
Rep.  216. 

Implied  promise  is  proved  by  dremnstantlal  evidence— by  proof  of  dr- 
cnmstances  that  show  the  party  intended  to  assmue  an  obligation. 

Approved  in  Griswold  v.  Seligman,  72  Mo.  116,  enforcing  liability  of 
pledgees  of  stock  who  voted  it. 

Party  may  assume  aa  obligation  by  putting  himself  into  a  position, 
which  requires  performance  of  duties. 

Approved  in  Griswold  v.  Seligman,  72  Mo.  116,  enforcing  sharehold- 
ers' liability  against  pledgees  of  stock  who  voted  it. 

Whenever  name  of  vendee  of  shares  is  transferred  to  register  of  flhare- 
holders,  vendor  is  exonerated  and  vendee  becomes  liable  for  calls. 
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Approved  in  Fiim  v.  Brown,  142  U.  S.  67,  35  L.  Ed.  939,  12  Sap.  Ct. 
139,  and  Johnson  v.  Laflin,  5  Dill.  76,  Fed.  Gas.  7393,  both  enforcing 
liability  of  shareholders  as  shown  by  books ;  Cole  v.  Adams,  19  Tex.  Civ. 
App.  511,  49  S.  W.  1054,  enforcing  liability  on  stock  received  for  over- 
valued land. 

Distinguished  in  Pauly  v.  State  Loan  etc.  Co.,  165  U.  S.  611,  41  L.  Ed. 
846,  17  Sup.  Ct.  467,  holding  pledgee  of  stock  not  liable  thereon. 

Oredltors  may  compel  payment  of  stock  subscribed  so  far  as  necessary 
to  satisfy  company's  de1)t8. 

Approved  in  County  of  Morgan  v.  Allen,  103  U.  S.  509,  26  L.  Ed.  502, 
Glenn  v.  Howard,  81  Ga.  387,  8  S.  E.  638,  and  Lane's  Appeal,  105  Pa. 
St.  63,  66,  51  Am.  Rep.  169,  173,  all  enforcing  shareholders'  liability  for 
unpaid  stock  balance. 

Sharefaolden'  liabilities  cannot  be  released  by  company  as  against  credi- 
tors or  assignee  in  bankruptcy. 

Approved  in  Chubb  v.  Upton,  95  U.  S.  667,  24  L.  Ed.  524,  County  of 
Morgan  v.  Allen,  103  U.  S.  509,  26  L.  Ed.  502,  Handley  v.  Stutz,  139 
U.  S.  427,  35  L.  Ed.  234,  11  Sup.  Ct.  534 ,  Stutz  v.  Handley,  41  Fed.  547, 
550,  Johnston  v.  Allis,  71  Conn.  218,  41  Atl.  819,  Glenn  v.  Howard,  81 
Ga.  387,  8  S.  £.  638,  and  Lane's  Appeal,  105  Pa.  St.  63,  51  Am.  Rep.  169, 
all  enforcing  shareholders'  liability,  for  unpaid  stock  balance;  Bowden 
V.  Santos,  1  Hughes,  161,  162,  Fed.  Cas.  1716,  setting  aside  transfer  of 
stock  and  holding  transferrer  liable  thereon;  Crandall  v.  Lincoln,  52 
Conn.  97,  52  Am.  Rep.  564,  and  Buck  v.  Ross,  68  Conn.  32,  57  Am.  St. 
Rep.  62,  35  Atl.  764,  both  enforcing  liability  on  stock  sold  to  the  cor- 
poration; Bruner  v.  Brown,  139  Ind.  604,  38  N.  E.  319,  holding  no  lia- 
bility on  paid-up  stock  issued  in  pa3rment  for  construction;  Gaff  v. 
Flesher,  33  Ohio  St.  113,  holding  subscribers  cannot  release  their  liabil- 
ity by  notice  to  the  company;  Grant  v.  East  &  West  R.  R.  Co.,  54  Fed.' 
575,  4  C.  C.  A.  511,  arguendo. 

What  is  a  withdrawing  of  assets  of  corporations.    Note,  57  Am.  St. 
Rep.  66. 

Bonus  stock.    Note,  38  L.  R.  A.  495. 

Power  of  corporation  to  issue  fully  paid-up  stook  and  debentures 
at  a  discount.    Note,  7  E.  R.  0.  406. 

Call  for  unpaid  stock  balance,  made  under  order  of  1l>ankmptcy  court,  is 
effective  to  make  shareholder's  liability  complete. 

Approved  in  Glenn  v.  Howard,  81  Ga.  387,  8  S.  E.  638,  holding  statute 
of  limitations  runs  from  rendition  of  decree  ordering  assessment. 

Vendor  of  stock  has  authority  to  make  transfer  on  books  of  compaojrt 
and  vendee  becomes  responsible  for  sobeeqaent  calls. 
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Approved  in  Johnston  v.  Laflin,  103  U.  S.  804,  26  L.  Ed.  535  (affirming 
5  Dill.  79,  Fed.  Cas.  7393),  refusing  to  hold  vendor  of  stock  liable  as  a 
shareholder;  Davis  v.  Stevens,  17  Blatchf.  262,  Fed.  Cas.  3653,  enforc- 
ing liability  of  real  owner  of  stock  standing  in  name  of  irresponsible 
party ;  Greene  v.  Sigua  Iron  Co.,  76  Fed.  948,  949,  22  C.  C.  A.  636,  and 
Greene  v.  Sigua  Iron  Co.,  88  Fed.  205,  31  C.  C.  A.  458,  holding  vendee 
not  liable  on  stock  ordered  but  countermanded  before  issue;  Basting  v. 
Northern  Trust  Co.,  61  Minn.  313,  63  N.  W.  722,  Rochester  etc.  Land 
Co.  v.  Raymond,  158  N.  Y.  583,  53  N.  E.  509,  and  Stewart  v.  Walla 
Walla  Printing  etc.  Co.,  1  Wash.  523,  20  Pac.  606,  all  holding  transferee 
liable  for  stock  calls ;  Brinkerhoff  etc.  Savings  Co.  v.  Home  Lumber  Co., 
118  Mo.  459,  24  S.  W.  132,  holding  company  liable  for  unwarranted 
refusal  to  transfer  stock;  Cutting  v.  Damerel,  88  N.  T.  417,  holding 
assignee  liable  on  stock  without  transfer  on  books. 

Distinguished  in  Brinkley  v.  Hambleton,  67  Md.  176,  8  Atl.  906,  hold- 
ing assignee  of  stock  not  liable  for  assessment  subsequent  to  resale; 
Glenn  v.  Garth,  133  N.  Y.  39,  31  N.  £.  344,  holding  rule  not  applicable 
in  sale  between  brokers. 

Equity  will  compel  transferee  of  stock  to  record  transfer,  and  pay  snbse- 
qnent  calls. 

Approved  in  O'Neil  v.  Wolcott  Min.  Co.,  174  Fed.  530,  37  L.  B.  A. 
(N.  S.)  200,  98  C.  C.  A.  309,  holding  corporation  cannot  refuse  to  transfer 
stock  on  books  on-  account  of  previous  notice  given  by  owner  that  he  had 
lost  his  stock;  Johnston  v.  Laflin,  103  U.  S.  804,  26  L.  Ed.  536  (affirming 
5  Dill.  80,  Fed.  Cas.  7393),  refusing  to  hold  vendor  of  stock  liable  as  a 
shareholder;  Skinner  v.  Ft.  Wayne  etc.  R.  R.  Co.,  58  Fed.  58,  compelling 
railroad  to  transfer  assigned  stock  on  its  books ;  Greene  v.  Sigua  Iron  Co., 
76  Fed.  948,  22  C.  C.  A.  636,  and  Greene  v.  Sigua  Iron  Co.,  88  Fed.  205, 
31  C.  C.  A.  458,  holding  vendee  not  liable  on  stock  ordered  but  counter- 
manded before  issue;  Basting  v.  Northern  Trust  Co.,  61  Minn.  313,  63 
N.  W.  722,  holding  transferee  liable  for  stock  calls ;  Thompson  v.  Hud- 
gins,  116  Ala.  114,  22  South.  639,  5  Dill.  88,  arguendo. 

One  who  appears  as  stockholder  on  company's  books  may  show  that  his 
name  appears  without  right  and  without  his  authority. 

Approved  in  Alsop  v.  Conway,  188  Fed.  578,  110  C.  C.  A.  366,  hold- 
ing in  suit  for  subscription,  holder  of  stock  has  burden  of  proving  he 
is  not  rightful  owner;  Williams'  Exr.  v.  Chamberlain,  123  Ky.  159,  94 
S.  W.  31,  holding  possession  of  certificate  of  shares  raises  presumption 
of  being  stockholder;  Finn  v.  Brown,  142  U.  S.  67,  35  L.  Ed.  939,  12 
Sup.  Ct.  139,  enforcing  liability  of  shareholder  as  shown  by  books; 
Davis  V.  Stevens,  17  Blatchf.  260,  Fed.  Cas.  3653,  enforcing  liability  of 
real  owner  of  stock  standing  in  name  of  irresponsible  party;  Greene  v. 
Sigua  Iron  Co.,  76  Fed.  948,  22  C.  C.  A.  636,  Greene  v.  Sigua  Iron  Co. 
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88  Fed.  205,  31  C.  C.  A.  458,  holding  no  liability  on  stock  ordered  but 
aountermanded  before  issue. 

Assignee  of  i»artly  paid-up  stock,  marked  nonassessable,  is  liable  for 
calls  for  unpaid  portion,  made  after  insolvency  of  company. 

Approved  in  In  re  Remington  etc.  Motor  Co.,  139,  Fed.  776,  under 
N.  J.  Laws  1896,  c.  185,  §  49,  stockholders  receiving  stock  in  payment 
for  property  at  agreed  price  less  than  par,  are  assessable  for  benefit  of 
creditors  by  bankruptcy  court  though  stock  purported  to  be  fully  paid 
up  and  nonassessable,  and  property  was  of  greater  actual  value  than 
stock;  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  195,  81  Pac.  1031, 
where  certificates  transferred  to  defendant  recited  that  they  were  only 
one-third  paid,  and  also  contained  by-law  that  balance  subject  to  call 
of  directors,  defendant,  assumed  liability  of  assignors  to  corporation; 
Higgins  V.  Illinois  etc.  Sav.  Bank,  193  HI.  400,  61  N.  E.  1026,  hold- 
ing where  corporation  organized  to  acquire  property  of  cable  company 
of  which  defendant  was  member  and  whose  stock  was  below  par,  and 
defendant  exchanged  his  stock  for  like  amount  of  stock  in  new  company 
which  was  issued  as  fully  paid  up  and  later  bought  stock  of  other  mem- 
bers, he  is  liable  to  corporate  creditors  for  unpaid  balance;  Handley  v. 
Stutz,  139  U.  S.  427,  85  L.  Ed.  284,  11  Sup.  Ct.  534,  Stutz  v.  Handley, 
41  Fed.  545,  and  Stockton  etc.  Agricultural  Works  v.  Houser,  109  Cal. 
7,  41  Pao.  810,  all  enforcing  shareholders'  liability  for  unpaid  stock 
balance. 

91  TJ.  S.  72-91,  28  L.  Ed.  224,  UNITED  STATES  ▼.  XTNION  PACIFia 
E.B.  Co. 

In  construing  act  of  Oongress,  court  cannot  recur  to  views  of  members 
in  debate,  nor  consider  their  motives  in  voting. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  254,  45  L.  Ed.  1094,  21  Sup. 
Ct.  774,  upholding  Foraker  act  of  1900,  imposing  duties  on  imports  from 
Porto  Rico;  United  States  v.  Thompson,  189  Fed.  841,  upholding  indict- 
ment stating  offense  as  "removing  distilled  spirits  to  a  place  other  than 
provided  by  law";  Nelson  v.  Southern  Ry.  Co.,  172  Fed.  485,  holding  suit 
under  Employers'  Liability  Act  is  not  one  arising  under  laws  of  United 
States  so  as  to  warrant  removal;  United  States  v.  Nakashima,  160  Fed. 
845,  87  C.  C.  A.  646,  holding  act  of  1903  regarding  immigration  of  af- 
flicted aliens  did  not  apply  to  resident  aliens  returning  to  United  States 
after  short  visit  abroad;  Cortelyou  v.  United  States,  32  App.  D.  C.  29, 
holding  Secretary  of  Treasury  bound  to  pay  author  for  work  when 
shown  certificate  from  printer;  E.  D.  Clough  &  Co.  v.  Boston  etc.  R.  R. 
Co.,  77  N.  H.  242,  Ann.  Gaa.  1915B,  1195,  90  Atl.  872,  holding  rates  as 
published  with  Interstate  Commerce  Commission  are  paramount  to  those 
of  State ;  State  v.  Texas  etc.  Ry.  Co.,  100  Tex.  281,  98  S.  W.  834,  hold- 
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ing  Texas  and  Pacific  railroad  company  not  subject  to  taxation;  Ameri- 
can Net  etc.  Co.  v.  Worthington,  141  U.  S.  474,  36  L.  Ed.  824,  12  Sup. 
Ct.  57,  determining  classification  of  twine  under  tariff  act;  United  States 
V.  Trans-Missouri  Freight  Assn.,  166  U.  S.  318,  41  L.  Ed.  1020,  17  Sup. 
Ct.  550,  construing  act  against  trade  monopolies ;  United  States  v.  Rector 
of  Church  of  the  Holy  Trinity,  36  Fed.  304  (reversed  in  Rector  etc.  of 
Church  of  the  Holy  Trinity  v.  United  States,  143  U.  S.  463,  36  L.  Ed. 
229,  12  Sup.  Ct.  513),  holding  statute  prohibiting  immigration  of  con- 
tract laborers  applicable  to  clergymen;  United  States  v.  The  Sadie,  41 
Fed.  399,  enforcing  penalty  under  act  prohibiting  dumping  in  New  York 
harbor;  United  States  v.  Patterson,  55  Fed.  641,  determining  sufficiency 
of  indictment  under  anti-monopoly  act;  United  States  v.  Oregon  etc. 
R.  R.  Co.,  57  Fed.  429,  construing  Oregon  Central  railroad  grant ;  United 
States  V.  Wilson,  58  Fed.  771,  holding  mailing  of  obscene  letter  not 
within  prohibition  of  statute;  Grace  v.  Collector  of  Customs,  etc.,  79 
Fed.  320,  24  C.  C.  A.  606,  classifying  bottles  under  tariff  act  of  1894; 
Canal  Cos.  Case,  83  Md.  641,  35  Atl.  583,  construing  statute  bonding 
and  mortgaging  canal ;  dissenting  opinion  in  James  v.  State,  63  Md.  263, 
majority  holding  poolselling  not  within  anti-prambling  statute. 

In  constming  a  statute,  will  of  CongreBs  must  be  ascertained  from  lan- 
guage used  in  act,  but  tlie  court  may  recur  to  history  of  times  wlien  it  was 
passed. 

Approved  in  Tucker  v.  Williamson,  229  Fed.  205,  holding  Harrison 
narcotic  act  did  not  prevent  licensed  physicians  from  administering  drug 
to  one  of  their  patients;  Northern  Commercial  Co.  v.  United  States,  217 
Fed.  36,  133  C.  C.  A.  143,  holding  act  July  13,  1902,  c.  1082,  37  Stat. 
385,  providing  tax  on  Alaskan  transportation  companies  "not  payini< 
license  or  tax  elsewhere''  referred  to  paying  of  tax  in  other  districts  of 
Alaska;  United  States  v.  Lewis,  192  Fed.  639,  holding  order  to  mar- 
shal to  summon  twenty-three  out  of  thirty-six  jurors  drawn  was  void 
as  leaving  too  much  to  discretion  of  marshal ;  Union,  Pac.  Ry.  Co.  v. 
Karges,  169  Fed.  463,  holding  State  of  Nebraska  acquired  no  vested 
right  in  school  lands  until  admitted  to  Union;  Illinois  Cent.  R.  Co.  v. 
A.  Waller  &  Co.,  164  Fed.  360,  holding  plaintiff  does  not  become  defend- 
ant by  filing  of  counterclaim ;  United  States  v.  Chicago  etc.  Ry.  Co.,  151 
Fed.  97,  construing  Hepburn  act  reg^ulatinjr  interstate  carriers;  Mutual 
Reserve  Life  Ins.  Co.  v.  Roth,  122  Fed.  858,  59  C.  C.  A.  63,  holding 
Rev.  Stats.  Mo.  1879,  §  5983,  prohibiting  forfeiture  of  policies  for  non- 
payment of  premium,  where  two  full  annual  premiums  have  been  paid, 
does  not  apply  to  benefit  certificates  issued  on  assessment  or  natural 
premium  plan;  Hartford  Fire  Ins.  Co.  v.  State,  76  Ark.  309,  89  S.  W. 
44,  under  act  January  23,  J.905,  foreign  insurance  company  which  hv 
longed  to  pool  to  fix  insurance  rates  for  places  other  than  in  Arkansas, 
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• 
is  prohibited  from  doing  business  here;  Barbree  v.  Kingsbuiy,  17  Cal. 
App.  183,  119  Pac.  109,  holding  small  excess  of  acreage  in  homestead 
will  not  render  patent  void;  Washington  Terminal  Co.  v.  District  of 
Columbia,  36  App.  D.  C.  190,  holding  statute  requiring  railroad  to  light 
streets  where  tracks  situated  does  not  apply  where  grade  has  been 
raised;  Hartley  v.  Creswell,  2  McAr.  (D.  C.)  500,  discussing  power  of 
actuary  of  Freedman's  Savings  &  Trust  Company  to  give  certificate  for 
receipt  for  money  loaned  on  trust  deed,  which  would  g^ve  preference  to 
another  party  over  company  itself;  Drake  v.  Drewry,  109  Ga.  407,  35 
S.  E.  47,  holding  under  local  option  law,  Pol.  Code,  §  1541ff,  Superior 
Court  cannot  prohibit  ordinary  from  passing  on  election  contest  on 
petition  by  any  voter  of  county;  Lears  v.  Seaboard  Air  line  Ry.,  3  Ga. 
App.  616,  60  S.  E.  344,  holding  Act  of  1906,  p.  120,  providing  that  at- 
tachment shall  not  be  used  to  subject  in  State  wages  of  nonresidents 
earned  wholly  without  State,  applied  to  actions  then  pending;  McDon- 
ald V.  Doust,  11  Idaho,  40,  81  Pac.  69,  holding  void  act  of  February 
28,  1905,  as  attempting  to  abolish  an  organized  county;  State  v.  Kelly, 
71  Kan.  821,  81  Pac.  453,  Laws  1905,  p.  783,  is  void,  as  appropriating 
money  for  works  of  internal  improvement;  State  v.  O'Connor,  81  Minn. 
83,  83  N.  W.  499,  holding  section  36,  article  IV  of  Constitution,  as 
amended  in  1897,  applies  to  incorporated  cities  in  existence  at  time  of 
its  adoption  and  not  to  cities  thereafter  incorporated;  Southwest  etc. 
Light  Co.  V.  Scheurich,  174  Mo.  242,  73  S.  W.  497,  holding  under  mill- 
dam  act,  property  can  be  condemned  by  eminent  domain  only  for  grist- 
mill; Lerch  v.  Missoula  Brick  &  Tile  Co.,  45  Mont.  320,  Ann.  Gas.  1914A, 
846,  123  Pac.  26,  holding  lease  of  land  not  intended  for  agricultural  pur- 
poses does  not  come  within  provision  of  statute  prescribing  ten-year 
limitation;  Redell  v.  Moores,  63 Neb.  226,  93  Am.  St.  B^.  437,  88N.W. 
243,  246,  holding  void  Comp.  Stats.  1897,  §  169,  c.  12a,  relating  to  fire  and 
police  commissioners  in  cities  of  metropolitan  class;  Emerson  v.  Boston 
etc.  R.  R.  Co.,  75  N.  H.  428,  27  L.  R.  A.  (N.  S.)  831,  75  Atl.  530,  refusing 
to  give  retroactive  operation  to  statute  prohibiting  issuance  of  passes; 
Mayor  etc.  of  City  of  Newark  v.  Board  of  Equalization,  80  N.  J.  L.  260, 
77  Atl.  796,  refusing  to  give  retrospective  operation  to  statute  taxing 
insurance  policies ;  Standard  Oil  Co.  v.  State,  117  Tenn.  640,  10  L.  B.  A. 
(N.  S.)  1016,  100  S.  W.  710,  aflRrming  conviction  for  violation  of  anti- 
trust law ;  Ex  parte  Flake,  67  Tex.  Cr.  226,  149  S.  W.  151,  upholding  tax 
on  cold-storage  warehouse  containing  intoxicating  liquors;  Funkhouser 
V.  Spahr,  102  Va.  312,  46  S.  E.  380,  under  Code  1887,  §  3485,  appellate 
court  may  decide  cause  where  court  is  divided;  State  v.  Clausen,  85 
Wash.  266,  Ann.  Oas.  1916B,  810,  148  Pac.  30,  holding  statute  making 
appropriation  for  State  highway  is  not  law  so  as  to  come  within  refer- 
endum; State  V.  Harden,  62  W.  Va.  353,  58.  S.  E.  731,  holding  acts  of 
1891,  c.  40,  p.  88,  gave  town  of  Point  Pleasant  right  to  grant  or  refuse 
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State  or  municipal  licenses;  dissenting  opinion  in  Moreland  v.  Millen, 
126  Mich.  406,  85  N.  W.  891,  construing  act  of  1901,  establishing  depart- 
ment of  public  works  for  Detroit,  with  reference  to  term  of  superin- 
tendent of  public  works;  American  Net  etc.  Co.  v.  Worthington,  141 
U.  S.  474,  35  L.  Ed.  824,  12  Sup.  Ct.  57,  determining  classification  of 
twine  under  tariff  act;  Church  of  the  Holy  Trinity  v.  United  States,  143. 
U.  S.  463,  36  L.  Ed.  229,  12  Sup.  Ct.  513,  reversing  United  States  v. 
Rector  etc.  of  Church  of  the  Holy  Trinity,  36  Fed.  304,.  and  lioldinc: 
law  prohibiting  immigration  of  contract  laborers  not  applicable  to  min- 
ister; Smith  V.  Townsend,  148  U.  S.  494,  37  L.  Ed.  534,  13  Sup.  Ct.  635, 
construing  laws  opening  Oklahoma,  in  determining  homestead  rights; 
Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  502,  38  L.  Ed.  799,  14  Sup. 
Ct.  974,  construing  action  incorporating  railroad ;  United  States  v.  Laws, 
163  U.  S.  262,  41  L.  Ed.  153,  16  Sup.  Ct.  1000,  holding  contract  of  for- 
eign chemist  to  work  on  sugar  plantation  not  prohibited  by  United 
States  statute;  The  Saratoga,  9  Fed.  330,  construing  tariff  act  in  regard 
to  seizures;  Tompkins  v.  Little  Rock  etc.  R.  R.  Co.,  21  Fed.  376,  con- 
struing statute  loaning  State  bonds  to  railroads;  United  States  v.  The 
Sadie,  41  Fed.  399,  enforcing  penalty  under  act  prohibiting  dumping' 
in  New  York  harbor;  United  States  v.  Oregon  etc.  R.  R.  Co.,  57  Fed. 
429,  construing  Oregon  Central  railroad  grant ;  United  States  v.  Wilson, 
58  Fed.  771,  holding  mailing  of  obscene  letter  not  within  prohibition  of 
statute;  United  States  v.  Stanford,  69  Fed.  36,  holding  railroad  stock- 
holder not  liable  for  payment  of  United  States  subsidy  bonds  under 
statute;  Johnston  v.  Morris,  72  Fed.  896,  19  C.  C.  A.  229,  construing 
statute  restoring  public  lands  previously  granted  to  railroads;  Grace  v. 
Collector  of  Customs,  79  Fed.  320,  24  C.  C.  A.  606,  classifying  bottles 
under  tariff  act  of  1894;  State  v.  Haworth,  122  Ind.  479,  7  L.  R.  A.  246, 
23  N.  £.  952,  construing  school  act;  Canal  Co.'s  Case,  83  Md.  641,  35 
Atl.  583,  construing  statute  bonding  and  mortgaging  canal;  Simpson 
V.  Story,  145  Mass.  498,  1  Am.  St.  Rep.  480,  14  N.  E.  642,  holding  stat- 
ute limiting  ship  owner's  liability  for  debts  not  applicable  to  fishing 
vessels ;  Funk  v.  St.  Paul  City  R.  R.,  61  Minn.  439,  52  Am.  St.  Rep.  611, 
29  L.  B.  A.  210,  63  N.  W.  1101,  holding  statute  making  railroads  liable 
for  injuries  by  fellow-servants  not  applicable  to  street  railway;  Frank- 
lin St.  Society  v.  Manchester,  60  N.  H.  349,  holding  State  Constitution 
does  not  exempt  church  property  from  taxation;  Opinion  of  Justices, 
66  N.  H.  660,  33  Atl.  1093,  holding  State  can  purchase  railroad  on  pay- 
ment of  full  value  under  Constitution;  Cortesy  v.  Territory,  7  N.  M. 
97,  19  L.  B.  A.  356,  32  Pac.  507,  construing  Sunday  law;  State  v. 
Sinks,  42  Ohio  St.  352,  construing  statute  prohibiting  liquor  ^  traffic ; 
dissenting  opinion  in  United  States  v.  Trans-Missouri  Freight  Assn., 
166  U.  S.  353,  41  L.  Ed.  1032,  17  Sup.  Ct.  563,  majority  holding  defend- 
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ant  may  be  enjoined  from  acting  under  contract  illegal  under  anti- 
monopoly  act;  dissenting  opinion  in  James  v.  State,  63  Md.  263^  major- 
ity holding  poolselling  not  within  anti-gambling  statute. 

Opinions  or  motives  of  legislators  or  draughtsman  of  bill  as  aid  to 
construction  of  statute.    Note,  19  Ann.  Oas.  1031. 

Oonstmction  of  railroad  between  MiBsouri  Blver  and  Pacific  Ocean  was 
a  national  undertaking  and  arose  out  of  national  necessities. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  238  U.  S.  416, 
59  L.  Ed.  1389,  35  Sup.  Ct.  908,  holding  United  States  not  deemed  to 
have  waived  rights  as  to  breach  of  covenants  in  railroad  grants  simply 
by  reason  of  its  silence;  United  States  v..  Stanford,  70  Fed.  356,  17 
C.  C.  A.  143,  holding  railroad  stockholder  not  lial)le  for  payment  of 
United  States  subsidy  bonds,  under  statute;  Grinter  v.  Kansas  etc.  R.  R. 
Co.,  23  Kan.  658,  holding  railroad  not  liable  for  occupation  of  Indian 
land;  dissenting  opinion  in  Central  Pacific  R.  R.  Co,  v.  California,  162 
U.  S.  161,  40  L.  Ed.  927,  16  Sup.  Ct.  792,  majority  holding  State  taxa- 
tion of  railroad  franchise  valid ;  Hazard  v.  Dillon,  34  Fed.  492,  ai^iendo. 

Obligations  of  a  company  incorporated  by  act  of  Ckmgress  to  bnild  a 
railroad  needed  by  the  government  depend  on  the  meaning  of  the  enactment 
itself,  viewed  in  the  light  of  contemporaneous  history. 

Approved  in  United  States  v.  Union  Pac.  R.  R.  Co.,  98  U.  S.  620, 
25  L.  Ed.  156,  refusing  recovery  against  railroad,  under  statute;  Plait 
V.  Union  Pac.  R.  R.  Co.,  99  U.  S.  60,  25  L.  Ed.  428,  construing  land  grant 
to  railroad;  United  States  v.  Central  Pac.  R.  R.  Co.,  118  U.  S.  238, 
80  L.  Ed.  174,  6  Sup.  Ct.  1039,  construing  railroad  acts;  United  States 
V.  Stanford,  161  U.  S.  427,  40  L.  Ed.  758,  16  Sup.  Ct.  582  (affirmins: 
70  Fed.  356,  17  C.  C.  A.  143),  and  holding:  railroad  stockholders  not 
liable  for  United  States  subsidy  bonds,  under  statute;  United  States  v. 
Kansas  etc.  R.  R.  Co.,  4  Dill.  369,  Fed.  Cas.  15,505,  holdine:  i United 
States  entitled  to  five  per  cent  of  railroad  income  under  statute;  Tn  re 
Pacific  Ry.  Comm.,  12  Sawy.  589,  32  Fed.  260,  determining  powers  of 
railroad  commission. 

Title  of  an  act,  especially  in  congressional  legislation,  furnishes  little 
aid  in  construing  it.  ' 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  65,  44  L.  Ed.  979,  20  Sup. 
Ct.  756,  upholding  War  Revenue  Act  1898,  §  §  29,  30,  imposing  pro- 
gressive tax  on  inheritances;  Lederer  &  Strauss  v.  Colonial  Inv.  Co., 
130  Iowa,  158,  106  N.  W.  358,  under  code  sections  relating  to  party- 
walls  owner  of  party-wall  cannot  extend  beams  of  his  building  beyond 
center  of  wall;  Hines  v.  Wilmington  etc.  R.  R.  Co.,  95  N.  C.  447,  59 
Am.  Rep.  258,  construing  statute  regulating  freight  rates. 

"Maturity,"  as  applied  to  bonds  and  other  similar  instruments,  refers 
to  time  fixed  for  their  payment,  which  is  termination  of  the  period  they 
bave  to  nm. 
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Approved  in  Rogers  v.  Ogden  Bldg.  etc.  Assn.,  30  Utah,  200,  83  Pao. 
757,  holding  building  association  failing  in  buying  stock  on  installment 
plan  is  liable  to  seller  for  interest. 

Courts  cannot  Judge  wisdom  or  policy  of  act,  but  can  only  interpret  it, 
if  Congress  liad  power  to  enact  it. 

Approved  in  Meyer  v.  Herrera,  41  Fed.  67,  construing  act  conferring 
jurisdiction  on  Federal  courts ;  United  States  v.  The  Sadie,  41  Fed.  399, 
enforcing  penalty  under  act  prohibiting  dumping  in  New  York  harbor; 
United  States  v.  Western  Union  Tel.  Co.,  50  Fed.  42,  holding  alienation 
of  telegraph  franchise  invalid  under  statute. 

Under  United  States  statutes  of  1862  and  1864,  in  aid  of  Pacific  railroad, 
the  company  was  not  req.ulred  to  pay  the  interest  before  maturity  of  the 
principal  of  bonds  issued  to  aid  it. 

Approved  in  United  States  v.  Union  Pac.  R.  R.  Co.,  98  U.  S.  614,  25 
L.  Ed.  154,  refusing  recovery  against  railroad,  under  statute;  Union 
Pac.  R.  R.  Co.  V.  United  States,  99  U.  S.  407,  25  L.  Ed.  277,  granting 
compensation  for  services  rendered  the  government;  Sinking  Fund 
Cases,  99  U.  S.  719,  25  L.  Ed.  501,  holding  railroad  sinking  fund  act 
valid;  Southern  Pao.  Co.  v.  Board  of  Ry.  Commrs.,  71  Fed.  441, 
arguendo. 

91  U.  8.  92-106,  23  L.   Ed.  208,  NATIONAI.  BANK  OF  OOMMERGE  ▼. 
MEB0HANT8'  NAT.  BANE  OF  MEMPHIS. 

Bills  of  lading  are  negotiable,  and  their  Indorsement  and  delivery  pass 
title  of  shippers  to  property  specified  in  them. 

Approved  in  St.  Paul  Roller  Mill  Co.  v.  Great  Western  Despatch  Co., 
27  Fed.  435,  436,  holding  consignor  cannot  stop  goods  against  indorsee 
of  bill. 

Drawer's  agent  to  collect  a  time  bill,  without  further  instructions,  must 
surrender  tbe  property  against  which  the  bill  is  drawn,  after  its  acceptance. 

Approved  in  Ware  v.  City  Bank  of  Macon,  59  Ga.  848,  enforcing  pay- 
ment of  bill  against  indorsers;  Commercial  Bank  v.  Chicago  etc.  R.  R. 
Co.,  160  111.  407,  holding  railroad  discharged  by  delivery  of  goods  to 
consignee. 

It  is  a  necessary  implication  from  time  draft  accompanied  by  bill  of  lad- 
ing indorsed  in  blank  that  mercbandise  was  sold  on  credit  to  be  paid  for  by 
accepted  draft  or  that  draft  is  demand  for  advance  on  shipment,  or  that 
transaction  is  consignment  to  be  sold  by  drawee  on  account  of  shipper. 

Approved  in  Commercial  Bank  v.  Chicago  etc.  R.  R.  Co.,  160  III.  407, 
43  N.  E.  758,  holding  railroad  discharged  by  delivery  to  consignee  after 
acceptance  of  draft;  Second  Nat.  Bank  v.  Cummings,  89  Tenn.  614, 
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24  Am.  St.  Rep.  621,  18  S.  W.  117,  holding  bank  not  liable  for  delivery 
of  bill  of  lading  to  accepter;  Security  Bank  y.  Lnttgen,  29  Minn.  365, 13 
N.  W.  152,  arguendo. 

Sales  on  credit  entitle  parchaeer  to  immediate  poeeeflsion  of  propei'ly 
sold,  unless  tbere  be  a  special  agreement  that  it  may  be  retained  by  tbe 
vendor. 

Approved  in  Moore  y.  Louisiana  Nat.  Bank,  44  La.  Ann.  102,  10 
South.  408,  holding  bank  not  liable  for  delivery  of  bill  of  lading  to 
accepter  of  draft. 

In  a  credit  sale,  agreement  for  retention  of  property  by  vendor  will  not 
be  presumed. 

Approved  in  Moore  v.  Louisiana  Nat.  Bank,  44  La.  Ann.  102,  10 
South.  408,  holding  bank  not  liable  for  delivery  of  bill  of  lading  to 
accepter  of  draft. 

If  drawee  of  time  bill  is  not  bound  to  accept,  without  suirender  of 
property  or  bill  of  lading,  an  agent  for  collection  must  make  that  surrender, 
otherwise  drawer  and  indorsers  are  discharged. 

Approved  in  Moore  v.  Louisiana  Nat.  Bank,  44  La.  Ann.  102,  10 
South.  408,  holding  bank  not  liable  for  such  surrender. 

Holder  of  bill  of  lading,  who  has  become  such  by  Indorsement  and  by 
discounting  the  draft  al^ainst  consigned  property,  succeeds  to  the  situation 
of  the  shipper. 

Approved  in  Searles  Bros.  v.  Grain  Co.,  80  Miss.  696,  32  South.  289, 
holding  consignee  after  paying  draft  and  receiving  bill  of  lading  and 
goods  may  subject  proceeds  of  draft  in  hands  of  collecting  bank  to  his 
demand  for  damages  for  failure  of  consignor  to  deliver  all  grain  in- 
cluded in  contract ;  Finch  v.  Gregg,  126  N.  C.  178,  35  S.  E.  252,  holding 
where  shipper  assigns  bill  of  lading  with  draft  attached  upon  pur- 
chaser, purcliaser  could  attach  property  as  property  of  assignee,  who 
assumed  shipper's  liability  for  safe  delivery;  Lewis  Leonhardt  &  Co.  v. 
W.  H.  Small  &  Co.,  117  Tenn.  166,  119  Am.  St.  Rep.  994,  6  L.  R.  A. 
(N.  S.)  887,  96  S.  W.  1054,  holding  bank  holding  bill  of  lading  for 
quantity  of  hay  cannot  be  held  for  breach  of  warranty  as  to  qualify 
of  hay;  dissenting  opinion  in  Mason  v.  Nelson,  148  N.  C.  514,  128 
Am.  St.  Rep.  635,  18  L.  R.  A.  (N.  S.)  1221,  62  S.  E.  633,  majority 
holding  consignee  is  subject  to  rights  of  bank  holding  draft  attached 
to  bill  of  lading  and  cannot  set  off  purchase  price  against  debt  due 
from  consignor;  Dodge  v.  Meyer,  61  Cal.  418,  holding  pledgee  of  bill 
liable  for  conversion  of  goods;  Commercial  Bank  v.  Chicago  etc.  Ry. 
Co.,  160  111.  408,  43  N.  E.  758,  holding  railroarl  discharged  by  delivery 
of  goods  to  consignee;  Landa  v.  Lattin,  19  Tex.  Civ.  App.  252,  46  S.  W. 
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61,  holding  bank  liable  for  shipper's  failure  to  furnish  sound  wheat 
us  per  contract. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Am. 
St.  Rep.  388,  366,  374. 

Effect  on  passing  of  title  to  goods  of  attaching  draft  to  bill  of  lad- 
ing to  seller's  order.    Note,  5  Ann.  Oas.  263. 

Bills  of  lading,  though  transferable  by  Indorsement,  are  only  quasi  nego- 
tiable. Indorser  cannot  change  agreement  between  the  shipper  and  his 
vendee. 

Approved  in  Hannay  v.  Guaranty  Trust  Co.,  187  Fed.  687,  holding 
bank  paying  money  on  strength  of  forged  bill  of  lading,  believed  to  be 
genuine,  may  recover  back  money  paid  under  mistake  of  fact;  Third 
Nat.  Bank  v.  Hays,  119  Tenn.  742,  14  Ann.  Gaa.  1049,  108  S.  W.  1063, 
holding  bank  discounting  draft  attached  to  bill  of  lading  is  preferred 
to  attaching  creditors  of  consignee;  Landa  v.  Lattin,  19  Tex.  Civ.  App. 
262,  46  S.  W.  61,  holding  indorsee  liable  for  failure  of  shipper  to  fur- 
nish sound  wheat  as  per  contract. 

Payee  of  time  draft  against  consignments  can  instmct  his  agent  for 
collection  not  to  deliver  goods  until  payment. 

Approved  in  Hanmiond,  Snyder  &  Co.  v.  Amerioan  Express  Co.,  107 
Md.  311,  68  Atl.  499,  holding  words  "to  be  surrendered  upon  payment 
of  this- bill  before  maturity"  will  not  change  time  of  maturity;  Second 
Nat.  Bank  v.  Cummings,  89  Tenn.  614,  84  Am.  St.  Rep.  621,  18  S.  W. 
117,  holding  bank  not  liable  for  delivery  to  accepter,  in  absence  of 
instructions  contra. 

Agent,  to  collect  bill  of  exchange,  is  bound  only  to  reasonable  care  and 
diligence.  The  principal  can  only  require  exercise  of  his  best  Judgment  in 
case  of  doubt. 

Approved  in  Bank  of  Bay  Biscayne  v.  Monongahela  Nat.  Bank,  126 
Fed.  437,  holding  where  drafts  are  sent  from  one  bank  to  another  for 
collection  and  remittance  measure  of  duty  of  collecting  bank  is  exercise 
of  ordinaiy  care  and  reasonable  diligence;  Coquard  v.  Weinstein,  16 
Mont.  317,  40  Pac.  698,  holding  principal  liable  for  stock  purchased  by 
agent  under  ambiguous  instructions;  Anderson  v.  First  Nat.  Bank,  4 
N.  Dak.  196,  69  N.  W.  1036,  liolding  bank  not  liable  for  action  taken 
under  ambiguous  instructions;  Diamond  Mill  Co.  v.  Groesbeeck  Nat. 
Bank,  9  Tex.  Civ.  App.  33,  29  S.  W.  170,  holding  bank  liable  for  negli- 
gent failure  to  collect  bill;  Carpenter  v.  National  Shawmut  Bank,  187 
Fed.  2,  109  C.  C.  A.  56,  arguendo. 

Duties  of  banks  acting  as  collecting  agents.    Note,  77  Am.  St.  Rep. ' 
617. 

Vin— 64 


91 U.  S.  105-114        NOTES  ON  U.  S.  REPORTS.  1010 

In  Maasachnsetts,  sight  drafts  are  entitled  to  grace,  and  are  therefore 
time  drafts. 

Cited  in  Moore  ▼•  Louisiana  Nat.  Bank,  44  La.  Ann.  102^  10  South. 
408,  arguendo. 

Bill  of  lading  of  merchandise,  deliverable  to  order,  attached  to  a  time 
draft,  sent  without  special  Instructions  to  agent  for  collection,  may  be  sur- 
rendered to  the  drawee  on  his  acceptance  of  the  draft. 

Approved  in  The  Prussia,  100  Fed.  489,  holding  where  by  contract 
for  sale  of  lumber  deliverable  at  certain  port,  part  of  price  was  payable 
on  delivery^  and  on  shipment,  draft  for  price  was  attached  to  bill  of 
lading,  and  draft  on  port  and  lumber  not  delivered,  purchaser  was  not 
owner  so  as  to  sue  vessel  for  breach  of  contract  of  affreightment;  Mc- 
Arthur  Co.  v.  National  Bank  of  Bay  City,  122  Mich.  228  (see  81  N.  W. 
93),  holding  where  consignor  forwards  for  collection  sight  draft  at- 
tached to  bill  of  lading,  showing  consignment  to  himself,  indorsed  in 
blank,'  presumption  is  that  it  is  cash  transaction  requiring  payment  by 
drawee  before  delivery  of  bill  of  lading;  St.  Paul  Roller  Mill  Co.  v. 
Great  Western  Despatch  Co.,  27  Fed.  436,  436,  holding  consignor  cannot 
stop  goods  in  transit,  against  indorsee  of  bill;  Walters  v.  Western  etc. 
R.  R.  Co.,  63  Fed.  392,  holding  railroad  liable  for  delivery  of  goods 
without  bill  of  lading;  Commercial  Bank  v.  Chicago  etc.  Ry.  Co.,  160  III. 
407,  43  N.  E.  758,  holding  railroad  discharged  by  delivery  of  goods  to 
consignee ;  Oxford  Lake  Line  v.  First  Nat.  Bank,  40  Fla.  349,  24  Soutb. 
482,  holding  agent  liable  for  surrender  before  acceptance;  Moore  v. 
Louisiana  Nat.  Bank,  44  La.  Ann.  102,  10  South.  408,  and  Second  Nat. 
Bank  v.  Cummings,  89  Tenn.  614,  24  Am.  St.  Rep.  621,  18  S.  W.  117, 
both  following  rule;  Hathaway  v.  Haynes,  124  Mass.  312,  and  Adoue  v. 
Seeligson,  54  Tex.  607,  both  arguendo. 

Distinguished  in  Farmers'  etc.  Bank  v.  Atkinson,  74  N.  Y.  591,  hold- 
ing drawee  liable  for  sale  of  goods  pledged  with  bank  discounting  draft. 

Miscellaneous.    Cited  in  Glenn  v.  Howard,  81  Ga.  387,  not  in  point. 

91  U.  8.  106-114,  23  L.  Ed.  233,  LONG  ▼.  CONVEBSE. 

Supreme  Court  has  no  Jurisdiction  to  review  a  State  decision  against 
a  party  setting  up  a  right,  title  or  privilege,  under  a  United  States  statute, 
in  a  third  person  under  whom  he  does  not  claini. 

Approved  in  Hart  v.  State  of  Utah,  179  U.  S.  681,  45  L.  Ed.  384,  21 
Sup.  Ct.  918,  following  rule ;  Tyler  v.  Judges  of  the  Court  of  Registra- 
tion, 179  U.  S.  408,  46  L.  Ed.  254,  21  Sup.  Ct.  207,  holding  objection 
that  persons  may  be  deprived  of  property  without  due  process  under 
^  Massachusetts  Torrens  act,  because  it  provides  for  adjudicating  rights 
of  certain  classes  of  persons  by  posting  and  publication  of  notice,  can- 
not be  raised  by  one  having  requisite  notice;  Hammer  v.  State,  173 
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Ind.  202,  140  Ant  St.  Eep.  848,  21  Ann.  Gas.  1084,  24  L^K  A.  (N.  S.) 
795,  89  N.  E).  851,  affirming  conviction  of  one  found  guilty  of  wearing 
badge  of  secret  society,  of  which  he  was  not  a  member;  Miller  v.  Lan- 
caster Bank,  106  U.  S.  544,  27  L.  Ed.  290,  1  Sup.  Ct.  538,  Carson  v. 
Ober,  131  U.  S.  clxi  (Appx.),  25  L.  Ed.  157,  Giles  v.  Little,  134  U.  S. 
650,  33  L.  Ed.  1064,  10  Sup.  Ct.  625,  and  Brown  v.  Smart,  145  U.  S. 
459,  36  L.  Ed.  776,  12  Sup.  Ct.  960,  all  applying  rule,  and  dismissing 
writ  of  eiTor. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  K  A.  621,  636. 

91  V.  a  114,  23  L.  Ed.  235»  FABWELL  ▼.  00NVES8B. 

Not  cited. 

91  U.  8. 114-121,  23  L.  Ed.  236,  aAWYEB  ▼.  TUBPIK. 

Absolute  bill  of  sale,  understood  by  parties  to  be  security  for  a  debt, 
Is  In  substantial  legal  effect,  thongli  not  In  form,  a  mortgage,  and  binding 
between  parties,  although  not  recorded  and  no  possession  taken  by  vendee. 

Approved  in  In  re  Marriner,  220  Fed.  544,  upholding  rights  of  mort- 
gagee where  evidence  shows  withholding  of  recordation  was  not  due  to 
any  collusion;  In  re  National  Boat  &  Engine  Co.,  216  Fed.  214,  holding; 
unrecorded  trust  deed  s^ven  as  security  for  indorsements  was  fraudulent 
and  void ;  In  re  East  End  Mantel  etc.  Co.,  202  Fed.  277, 279,  holding  chat- 
tel mortgage  unaccompanied  by  change  of  possession  cannot  be  attacked 
by  creditor  whose  rights  intervened,  after  delayed  transfer  actually  oc- 
curred; Coggan  V.  Ward,  215  Mass.  15,  102  N.  E.  337,  holding  delayed 
taking  of  possession  under  bill  of  sale  may  refer  back  to  time  of  exe- 
cution of  instrument;  Wooten  v.  Taylor,  159  N.  C.  611,  76  S.  E.  14, 
holding  mortgage  given  within  four-month  period  will  not  be  set  aside 
where  mortgagee  was  unaware  of  insolvency;  Sharp  v.  Philadelphia 
Warehouse  Co.,  19  Bank.  Reg.  378,  21  Fed.  Cas.  1170,  applying  rule  to 
pledge  of  warehouse  receipt;  Matthews  v.  Westphal,  1  McCrary,  448,  48 
Fed.  666,  holding  unrecorded  chattel  mortgage,  made  more  than  four 
months  before  bankruptcy,  valid. 

Distinguished  in  Piatt  v.  Preston,  19  Bank.  Reg.  246,  19  Fed.  Cas. 
849,  holding  unrecorded  chattel  mortgage  void,  under  State  law. 

Chattel  mortgage  given  In  lieu  of  security,  bill  of  sale  on  same  prop- 
erty Is  a  mere  exchange  In  the  form  of  the  security;  hence.  If  made  within 
four  months  of  bankruptcy,  It  does  not  create  a  ftaudulent  preference. 

Approved  in  In  re  Reese-Hammond  Fire  Brick  Co.,  181  Fed.  643,  104 
C.  C.  A.  371,  holding  assignment  of  accounts  made  within  four-month 
period  to  secure  prior  debt  not  fraudulent;  Anniston  Iron  &  Supply 
Co.  V.  Anniston  Rolling-Mill  Co.,  125  Fed.  976,  holding  where  corpora- 
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tion  pledges  mateiials  under  agreement  that  it  may  sell  or  nse  them  as 
it  may  need,  and  that  in  case  of  such  use  or  sale  it  will  pay  cash  or 
transfer  equivalents  in  good  accounts,  and  corporation  disposes  of  mate* 
-  rials,  and  transfers  accounts  within  four  months  of  bankruptcy,  voidable 
"  preference  is  created ;  Voss  v.  Chamberlain,  139  Iowa,  574,  180  Am-  St. 
Rep.  331,  19  L.  R.  A.  (N.  S.)  106, 117  N.  W.  271,  holding  pledgee  of  duly 
indorsed  notes  was  holder  in  due  course;  Clarke  v.  Second  Nat.  Bank, 
177  Mass.  265,  59  N.  E.  124,  holding  where  assignee  sues  to  recover 
sum  paid  creditor  as  preference,  court  cannot  instruct  that  if  creditor 
held  assignor's  notes  indorsed  by  solvent  persons  and  received  from 
assignor  such  sum  in  part  payment  thereof  such  pavment  was  not 
preference ;  Matthews  v.  Westphal,  1  McCrary,  448,  48  Fed.  666,  hold- 
ing unrecorded  chattel  mortgage  made,  more  than  four  months  before 
bankruptcy  valid;  Stewart  v.  Piatt,  101  U.  S.  743,  25  L.  Ed.  819,  and 
:M.atthews  v.  Westphal,  1  McCrary,  448,  48  Fed.  666,  both  holding  un- 
recorded chattel  mortgage  valid  between  parties;  Player  v.  Lippincott, 
4  Dill.  125,  Fed.  Cas.  11,223  (affirming  4  Dill.  127,  Fed.  Cas.  11,224), 
applying  rule  to  substitution  and  registry  of  chattel  mortgage,  connect- 
ing mistake  in  prior  unrecorded  mortgage;  Sharp  v.  Philadelphia  Ware- 
house Co.,  19  Bank.  Reg.  378,  21  Fed.  Cas.  1170,  applying  rule  to  ex- 
change of  goods  covered  by  warehouse  receipt;  Douglass  v.  Vogeler,  6 
Fed.  57,  holding  mortgage  substituted  for  prior  unrecorded  chattel 
mortgage  valid;  Hutchinson  v.  Murchie,  74  Me.  191,  holding  exchange 
of  bill  of  sale  for  mortgage  valid. 

Distinguished  in  Marsh  v.  Wilson  Bros.,  124  Minn.  256,  144  N.  W.  959,' 
holding  inchoate  lien  of  garnishment  cannot  be  tacked  on  to  lien  of  exe- 
cution ;  In  re  Jackson  Iron  Mfg.  Co.,  15  Bank.  Reg.  438,  13  Fed.  Cas.  261, 
holding  chattel  mortgage,  given  within  four  months  of  bankruptcy,  void ; 
Piatt  V.  Preston,  19  Bank.  Reg.  245, 19  Fed.  Cas.  849,  holding  unrecorded 
chattel  mortgage  void,  under  State  law;  Waring  v.  Buchanan,  19  Bank. 
Reg.  502,  29  Fed.  Cas.  213,  holding  exchange  of  notes  and  chattel  mort- 
gage for  new  demand  note,  void;  Morey  v.  Milliken,  86  Me.  481,  30  Atl. 
108,  holding  replacing  of  lost  securities  by  others  invalid. 

Bill  of  sale,  given  as  security  for  debt,  is  valid,  and  vendee  is  entitled 
to  possession,  notwitbstanding  agreemmt  not  to  record  it. 

Approved  in  In  re  Josephson,  116  Fed.  406,  holding  under  Georgia 
law  chattel  mortgage  given  to  bank  to  secure  present  loans  made  by 
bank  in  good  faith,  though  unrecorded,  creates  valid  lien  and  entitles 
bank  to  preferential  payment  from  proceeds  of  mortgaged  property  sub- 
sequently sold  by  debtor's  bankruptcy  trustee;  In  re  Shirley,  112  Fed. 
303,  50  C.  C.  A.  252,  holding  under  Rev.  Stats.  Ohio,  §  4150,  mere  fact 
that  chattel  mortgage  was  withheld  from  record  does  not  constitute 
fraud  as  against  other  creditors,  as  to  whom  it  would  have  created  valid 
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lien  if  executed  at  time  it  was  filed;  Tatman  v.  Humphrey,  184  Mass. 
362,  100  Am.  St.  Eep.  562,  63  L.  R.  A.  788,  68  N.  E.  845,  in  case  of  pref- 
erence by  way  of  unrecorded  chattel  mortgage,  transfer  dates  from  ac- 
quisition of  property  under  mortgage ;  In  re  Barman,  14  Bank.  Reg.  125, 
2  Fed.  Cas.  831,  and  Matthews  v.  Westphal,  1  McCrary,  448,  48  Fed. 
666,  both  holding  unrecorded  chattel  mortgage,  made  more  than  four 
months  before  bankruptcy,  valid. 

Distinguished  in  Piatt  v.  Preston,  19  Bank.  Reg.  246, 19  Fed.  Cas.  849, 
holding  unrecorded  chattel  mortgage  void  under  State  law. 

Bankrupt  act  was  not  intended  to  prevent  false  credits;  its  purpose  is 
ratable  distribution. 

Approved  in  Brett  v.  Carter,  2  Low.  460,  Fed.  Cas.  1844,  holding  mort- 
gage of  stock  of  goods  and  future  additions  valid ;  Matthews  v.  West- 
phal, 1  McCrary,  448,  48  Fed.  666,  holding  unrecorded  chattel  mortgasre 
made  more  than  four  months  before  bankruptcy  valid. 

Distinguished  in  In  re  Oliver,  19  Bank.  Reg.  291,  18  Fed.  Cas.  654, 
holding  chattel  mortgage  void  where  debts  were  contracted  between  its 
making  and  recording;  Piatt  v.  Preston,  19  Bank.  Reg.  248,  19  Fed.  Cas. 
850,  holding  unrecorded  chattel  mortgage  void  under  State  law. 

Where  bill  of  sale  was  given  as  security,  more  tban  four  months  before 
bankruptcy,  but  not  recorded,  and  was  exchanged  for  a  chattel  mortgage  of 
same  property,  within  that  time,  which  was  recorded,  the  latter  is  not  a 
ftandnlent  preference. 

Approved  in  Humphrey  v.  Tatman,  198  U.  S.  94,  49  L.  Ed.  958,  25 
Sup.  Ct.  567,  taking  possession  of  mortgaged  property  under  unrecorded 
chattel  mortgage,  is  not  voidable  preference  though  possession  taken 
within  four  months  of  bankruptcy,  if  possession  so  acquired  is  good  as 
against  trustee  under  State  law;  Ludvigh  v.  Umstadter,  148  Fed.  321, 
where  bankrupt  and  another  bought  two  lots  in  common  and  later 
formed  partnership  as  contractors  but  were  unsuccessful,  and  parties 
built  two  houses  on  lots,  and  deeded  one  lot  each  to  respective  wives, 
houses  being  built  partly  with  firm  funds  and  partly  with  individual 
funds,  bankrupt's  trustee  had  no  claim  on  lot  conveyed  to  other  part- 
ner's wife;  In  re  Cutting,  145  Fed.  389,  chattel  mortgage  to  secure  ante- 
cedent debt  in  renewal  of  prior  mortgage,  is  not  preference  constituting 
act  of  bankruptcy,  though  additional  property  included,  where  mort- 
gagor receives  further  present  security;  In  re  Klingaman,  101  Fed.  693, 
holding  vendor  received  preference  where  he  sold  goods  on  credit  with 
agreement  that  they  were  pledged  to  vendors  as  security  for  price  and 
with  authority  to  take  possession  and  dispose  of  them,  and  took'  posses- 
sion of  part  of  goods  within  four  months  of  bankruptcy;  Perkins  v. 
Maier  etc.  Brewery,  133  Cal.  499,  65  Pac.  1031,  holding  under  Insolvency 
Act,  §  56,  assignee  cannot  recover  property  mortgaged  in  good  faith 
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three  months  prior  to  commencement  of  insolvency  proceedings,  thougli 
mortgagee  took  possession  less  than  one  month  prior  to  proceedings; 
Deland  v.  Miller  etc.  Bank,  119  Iowa,  371,  93  N.  W.  304,  holding  merely 
giving  renewal  chattel  mortgage  does  not  constitute  preference  within 
bankruptcy  act;  Stewart  v.  Hoffman,  31  Mont.  191,  193,  81  Pac.  3,  4, 
where  principal  gave  surety  right  to  take  possession  of  certain  person- 
alty to  be  sold  and  proceeds  applied  to  debt,  but  instrument  not  formally 
executed,  and  within  four  months  of  bankruptcy  chattel  mortgage  on 
same  property  given  surety,  mortgage  not  preference;  Christ  v.  Zehner, 
212  Pa.  St,  192,  61  Atl.  823,  where  bill  of  sale  to  secure  money  loaned 
and  to  be  advanced,  given,  but  possession  not  taken,  but  later  within 
four  monthls  of  vendee's  bankruptcy,  bill  of  sale  indorsed  to  show  that 
loan  still  due  and  possession  given  vendor,  there  was  no  preference; 
Button  V.  Cloar,  26  Tex.  Civ.  650,  66  S.  W.  72,  following  rule ;  In  re 
Antigo  Screen  Door  Co.,  123  Fed.  266,  59  C.  C.  A.  248,  holding  under 
Wisconsin  law  taking  possession  by  holder  of  unrecorded  chattel  mort- 
gage prior  to  bankruptcy  validates  mortgage  as  against  general  credi- 
tors; National  Bank  v.  Conway,  1  Hughes,  43,  Fed.  Cas.  10,037  (rever- 
sing, 1  Hughes,  41,  Fed.  Cas.  10,037),  and  holding  trust  deed  valid, 
although  not  recorded  until  after  grantor's  failure;  Player  v.  Lippin- 
cott,  4  Dill.  127,  Fed.^Cas.  11,224,  holding  new  chattel  mortgage  correct- 
ing mistake  in  former  one  valid;  In  re  Barman,  14  Bank.  Reg.  125,  2 
Fed.  Cas.  831,  holding  chattel  moxigage  recorded  within  sixty  days  of 
bankruptcy  valid;  In  re  Doran,  7  Fed.  Cas.  916,  following  rule;  Miller  v. 
Jones,  16  Bank.  Reg.  150,  17  Fed.  Cas.  326,  holding  assignee  cannot  re- 
cover value  of  property  from  mortgagee  taking  possession  before  bank- 
ruptcy; Sharp  V.  Philadelphia  Warehouse  Co.,  19  Bank.  Reg.  378,  21 
Fed.  Cas.  1170,  holding  exchange  of  goods  covered  by  warehouse  receipt, 
valid ;  National  Shoe  etc.  Bank  v.  Small,  2  Hask.  509,  7  Fed.  842,  hold- 
ing mortgage  of  present  and  after-acquired  goods  valid;  Curry  v.  Mc- 
Cauley,  11  Fed.  368,  and  Matthews  v.  Westphal,  1  McCrary,  447,  48  Fed, 
665,  both  holding  unrecorded  chattel  mortgage  valid ;  Haas  v.  Stembach, 
]56  111.  58,  41  N.  E.  55,  holding  unrecorded  mortgage  valid,  against 
creditors  with  notice;  Stewart  v.  Hopkins,  30  Ohio  St.  527,  532,  hold- 
ing mortgage,  recorded  before  bankruptcy  valid;  Scott  v.  Alford,  53  Tex. 
93,  holding  deed  of  trust  valid  under  Stale  bankruptcy  law;  Reber  v. 
Gundy,  13  Fed.  57,  arguendo. 

Distinguished  in  In  re  Noel,  137  Fed.  700,  702,  under  Md.  Gen.  Laws, 
art.  XXI,  §§  13-16,  requiring  mortgages  to  be  recorded  within  six  months 
where  renewal  mortgage  and  original  were  not  so  recorded,  last  one, 
though  recorded  later,  is  void  as  to  creditor's  and  mortgagor's  bank- 
ruptcy trustee;  Landis  v.  McDonald,  88  Mo.  App.  347,  holding  where 
chattel  mortgage  was  made  in  January,  1899,  and  withheld  from  record 
and  possession  under  mortgage  taken  in  March,  1900,  and  later  in  same 
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month  mortgagor  was  declared  bankrupt,  preference  was  act  of  bank- 
ruptcy as  possession  taken  within  four  months;  Harris  v.  Exchange  Nat. 
Bank,  4  Dill.  135,  Fed.  Cas.  6119,  holding  trust  deed  recorded  within 
four  months  bf  bankruptcy  void;  In  re  Werner,  5  Dill.  121,  Fed.  Cas. 
17,416,  holding  chattel  mortgage  recorded  after  bankruptcy  void ;  In  re 
Oliver,  19  Bank.  Reg.  291,  18  Fed.  Cas.  654,  holding  chattel  mortgage 
void  where  debts  were  contracted  between  its  making  and  recording; 
Piatt  V.  Preston,  19  Bank.  Reg.  251,  19  Fed.  Cas.  851,  holding  chattel 
mortgage  void  under  State  law;  Cass  v.  Rothman,  42  Ohio  St.  382,  hold- 
ing chattel  mortgage  void  against  judgment  creditors  levying  on  prop- 
erty between  making  and  recording  of  mortgage. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  187  Am.  St.  Rep.  489. 

Miscellaneous.  Cited  in  Parker  v.  Sherman,  212  Fed.  919, 129  C.  C.  A. 
437,  holding  purchaser  of  goods  from  defaulting  postmaster  acted  in 
fraud  of  creditors  even  though  knowing  proceeds  were  to  be  paid  to  gov- 
ernment in  satisfaction  of  deficit;  Harmanson  v.  Bain,  1  Hughes,  201, 
Fed.  Cas.  6072,  and  2  Low.  35,  note.  Fed.  Cas.  12,410,  incidentally. 

91  U.  8.  122-127,  23  L.  Ed.  258,  JA0K80K  ▼.  JACKSON. 

Husband  can  allow  wife  to  invest  her  money  and  earnings  so  as  to  be 
beyond  his  reach  and  control,  or  he  can  invest  It  for  her  benefit. 

Approved  in  In  re  Hill,  190  Fed.  394,  holding  wife  lending  money  to 
husband  and  taking  note  therefor  can  enforce  same  against  husband's 
trustee  in  bankruptcy. 

Husband  can  Improve  property  settled  on  his  wife,  if  not  done  fraud- 
ulently, and  if  creditors'  rights  are  not  interfered  with. 

Approved  in  Eggleston  v.  Sheldon,  85  Wash.  431,  148  Pac.  578,  hold- 
ing judgment  of  debt  obtained  against  grantor  is  only  secondary  evi- 
dence as  against  bona  fide  grantee,  in  action  to  set  aside  conveyance; 
Arnett  v.  Coffey,  1  Colo.  App.  37,  27  Pac.  615,  refusing  to  set  aside  con- 
veyance by  husband  to  wife. 

Besulting  trust  arises  where  a  conveyance  Is  taken  In  name  of  one  per* 
son,  and  the  consideration  is  advanced  by  another. 

Approved  in  Boggs  v.  Bright,  222  Fed.  720,  holding  in  suit  to  declare 
resulting  trust,  devisee  of  trustee  cannot  defend  on  grounds  that  convey- 
ance was  in  fraud  of  creditors  where  no  creditors  existed  at  time  of 
conveyance. 

Distinguished  in  Deck  v.  Tabler,  41  W.  Va.  335,  56  Am.  St.  Rep.  839, 
23  S.  £.  722,  holding  no  trust  where  husband  purchases  in  wife's  name. 
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Where  a  hasband  imrchasee  property  in  bis  wif e*B  name  or  a  father  in 
bis  child's,  there  is  no  resulting  tmst,  bnt  a  presumption  that  advancement 
of  funds  was  for  grantee's  benefit. 

Approved  in  In  re  Fobs,  147  Fed.  792,  where  husband  when  free  from 
debt  paid  consideration  for  land  which  was  conveyed  to  wife,  presump- 
tion is  that  voluntary  settlement  upon  her  was  intended;  Savage  v. 
Savage,  141  Fed.  350,  8  L.  R.  A.  (N.  S.)  928,  72  C.  C.  A.  494,  deed  of 
gift  by  husband  to  wife  at  time  when  he  was  not  indebted,  and  which 
was  duly  recorded,  is  valid  as  against  his  subsequent  creditors  in  bank- 
ruptcy; McCartney  v.  Fletcher,  11  App.  D.  C.  14,  refusing  to  declare 
trust  on  property  of  husband  conveyed  to  wife;  Deck  v.  Tahler,  41 
W.  Va.  335,  56  Ahl  St  Rep.  839,  23  S.  £.  722,  applying  rule  to  purchase 
hy  husband  in  wife's  name. 

When  a  resulting  trust  arises  in  favor  of  a  husband  or  wife  who 
pays  the  purchase  price  and  takes  title  in  name  of  the  other 
spouse.    Note,  127  Am.  St.  Rep.  253. 

Resulting  trust  as  arising  from  purchase  by  husband  in  name  of 
wife.    Note,  Ann.  Oaa.  19150,  1088. 

DiTorce  for  cmelty  of  hnsband  is  not  a  soillcient  reason  for  restoring 
to  hnsband  any  rights  to  property  settled  by  him  upon  his  wife. 

Approved  in  Hinds  v.  Hinds,  7  Mackey  (D.  C),  88,  refusing  to  set 
aside  property  settlement  made  before  cause  of  action  for  divorce  arose. 

Right  of  husband  to  recover  property  given  to  wife  before  divorce. 
Note,  Ann.  Gas.  19120,  728,  724. 

Right  of  wife  to  restoration  of  property  in  aetion  for  divorce. 
Note,  21  Ann.  Gas.  1104. 

Allowance  to  husband  from  property  held  by  wife  in  divorce  cases. 
Note,  84  L.  R.  A.  112. 

91  U.  8.  127-134,  23  L.  Ed.  260,  BALTIMOBE  AND  POTOMAC  B.  B.  00. 
y.  TRUSTEES  OF  SIXTH  PRESBYTERIAN  CHUBOH. 

Depositions  and  affidavits  appearing  in  transcript  are  no  part  of  record, 
unless  embodied  in  agreed  statement  of  facts,  or  made  so  by  demurrer  to 
evidence,  or  exhibited  in  a  bill  of  exceptions. 

Approved  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  466,  41 
Pac.  750,  following  rule;  Metropolitan  R.  R.  Co.  v.  Macfarland,  195 
U.  S.  330,  49  L.  Ed.  223,  25  Sup.  Ct.  28,  errors  in  refusing  requested 
instructions  or  refusing  to  set  aside  assessment  in  condemnation  proceed* 
ings,  not  considered  on  writ  of  error,  in  absence  of  properly  authenti- 
cated bill  of  exceptions,  though  transcript  contains  purported  instruc- 
tions refused  and  other  papers;  England  v.  Gebhardt,  112  U.  S.  505,  28 
L.  Ed.  812,  5  Sup.  Ct.  288,  applying  rule  to  court's  finding  as  to  diverse 
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citiTenship;  St.  Croix  etc.  Lnmber  Co.  y.  Pennington,  2  Dak.  475,  11 
N.  W.  50(^y  affirming  judgment  where  alleged  errors  were  not  made  part 
of  record. 

Parol  evidence  can  be  made  part  of  record  only  by  agreed  statement 
of  facts,  bfll  of  exceptions,  special  verdict  or  demurrer  to  evidence. 

Approved  in  Dnncan  v.  Atchison  etc.  R.  R.  Co.,  72  Fed.  812,  19 
C.  C.  A.  202,  and  Dumay  v.  Sanchez,  71  Md.  613,  18  Atl.  891,  both 
refusing  to  review  matters  not  of  record. 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note, 
18  If.  K  A.  (N.  S.)  965,  1019. 

■ 

Errors  apparent  In  record  are  open  to  revision,  whether  appearing  by 
bill  of  exceptions,  or  In  any  other  legal  manner. 

Approyed  in  Nalle  v.  Oyster,  230  U.  S.  177,  57  L.  Ed.  1444,  33  Sup. 
Ct.  1043,  holding  ruling  sustaining  demurrer  may  be  reviewed  though 
no  exception  taken ;  Moline  Plow  Co.  v.  Webb,  141  U.  S.  623,  85  L.  Ed. 
881, 12  Sup.  Ct.  102,  reversing  judgment  for  reduced  amount ;  Wilmington 
V.  Ricaud,  90  Fed.  214,  32  C.  C.  A.  580,  holding  no  bill  necessary  where 
question  is  one  of  law. 

Distinguished  in  People  v.  Tielke,  259  111.  98,  102  N.  E.  233,  and 
Cochran  v.  State,  119  Md.  548,  87  Atl.  404,  both  holding  petition,  affi- 
davits and  exhibits  for  removal  not  part  of  record  so  as  to  warrant 
review  without  being  contained  in  bill  of  exceptions. 

Dissatisfied  party  seeking  revision  most  raise  the  qnestlon  of  law  to 
be  revised,  and  put  facts  on  record;  his  omission,  to  do  so  In  some  legal 
method,  wlU  preclude  relief. ' 

Approved  in  Winslow  v.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C.  140, 
holding  Supreme  Court  of  District  of  Columbia  may  review  decision  of 
lower  court  confirming  xeport  of  appraisers  in  condemnation  proceed- 
ings; Duncan  v.  Atchison  etc.  R.  R.  Co.,  72  Fed.  812,  19  C.  C.  A.  202, 
and  Bassham  v.  Kansas  City  etc.  Ry.  Co.,  58  Ark.  401,  24  S.  W.  1071, 
both  applying  rule  and  refusing  to  review  judgment. 

Evidence  does  not  become  part  of  the  record  unless  made  so  by  some 
regular  proceeding  at  time  of  trial,  and  before  Judgment. 

Approved  in  Continental  Oin  Co.  v.  Murray  Co.,  162  Fed.  875,  89 
C.  C.  A.  563,  holding  evidence  before  Circuit  Court  in  contempt  pro- 
ceeding not  part  of  record  so  as  to  be  reviewed  by  writ  of  error;  Dun- 
can V.  Atchison  etc.  R.  R.  Co.,  72  Fed.  812,  19  C.  C.  A.  202,  refusing 
to  review  matters  not  of  record. 

AH  errors  must  appear  In  record,  else  they  cannot  be  revised  in  court 
of  error  exercising  jurisdiction,  according  to  course  of  the  common  law. 
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Approved  in  Fellman  v.  Royal  Ins.  Co.,  185  Fed.  690,  107  C.  C.  A.  637, 
holding  agreed  statement  of  facts,  pleading  and  judgment  in  suit  on 
insurance  policy  suflBcient  to  bring  matter  up  for  review  j  Duncan  v. 
Atchison  etc.  R.  R.  Co.,  72  Fed.  812,  19  C.  C.  A.  202,  and  Bassham  v. 
Kansas  City  etc.  Ry.  Co.,  58  Ark.  401,  24  S.  W.  1071,  both  applying 
rule  and  refusing  revision. 

If  transcript  does  not  show  any  error  In  record.  Judgment  must  be 
affirmed,  except  where  it  appears  that  there  has  been  a  mistrial. 

Approved  in  Bassham  v.  Kansas  City  etc.  Ry.  Co.,  58  Ark.  401,  24 
S.  W.  1071,  applying  rule  and  affirming  judgment. 

Miscellaneous.  Cited  in  Dixon  v.  Baltimore  etc.  R.  Co.,  1  Mackey 
(D.  C),  82,  holding  act  of  1872.  giving  right  of  inquisition  to  determine 
damages  sustained  on  account  of  construction  of  railroad,  conferred  upon 
owner  right  to  commence  proceedings. 

91  U.  S.  134-143,  23  L.  Ed.  263,  BEAUBEOABD  ▼.  CASB. 

Agreement  that  one  should  lease  and  manage  a  railroad  with  funds  ad- 
vanced by  others,  and  providing  for  division  of  profits  and  losses,  creates  a 
partnership. 

Approved  in  Fleming  v.  Lay,  109  Fed.  956,  48  C.  C.  A.  748,  holding 
where  several  tug  owners  formed  association  with  one  manager  who 
managed  all  vessels,  paid  all  expenses,  and  distributed  profits  according 
to  value  of  vessels,  partnership  was  created. 

Distinguished  in  Hughes  v.  Ewing,  162  Mo.  301,  62  S.  W.  476,  hold- 
ing where  three  parties  agreed  that  one  should  convey  to  another  cer- 
tain tract  for  factory  and  buy  land  and  sell  it  in  lots  and  divide  profits 
with  other  two,  no  partnership  was  created;  Meehan  v.  Valentine,  145 
U.  S.  624,  86  L.  Ed.  842,  12  Sup.  Ct.  975,  holding  one  lending  money 
under  agreement  for  payment  of  interest  and  profits  not  a  partner. 

Agreement  for  a  union  of  services  and  money,  and  division  of  profits 
and  losses,  creates  a  partnership;  although  division  of  profits  is  postponed 
until  capital  advanced  is  refunded. 

Approved  in  Bybee  v.  Hawkett,  8  Sawy.  184,  12  Fed.  656,  enforcing 
partner's  liability  for  debts;  Burke  v.  Concord  R.  R.  Co.,  61  N.  H.  243, 
holding  railroad  combination  a  partnership  and  not  authorized  by  char- 
ter ;  dissenting  opinion  in  Chalfraix  v.  Lafitte,  30  La.  Ann.  654,  majority 
holding  combination  of  firms  to  buy  and  sell  goods  and  share  profits  and 
losses,  not  a  partnership. 

Personal  debts  are  only  set  off  or  compensated,  by  operation  of  law, 
when  they  are  of  same  personal  character. 
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Approved  in  Newbeny  y.  Robinson,  41  Fed.  459,  bolding  liability  of 
deceased  joint  creditor  as  stockholder  of  corporation,  no  defense  to  suit 
by  survivor  against  another  stockholder. 

91  V.  8.  143-149,  23  L.  Ed.  265,  ATHEBTON  v.  FOWI£B. 

Wtere  decision  of  State  court  was  against  title  which  plaintllf  claimed 
to  certain  hay  under  United  States  statute.  Supreme  Court  has  Jurisdiction. 
Approved  in  Atherton  v.  Fowler,  154  U.  S.  620,  28  L.  Ed.  267,  14 
Sup.  Ct.  1195,  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  517,  582. 

Judgment  of  highest  State  court,  reversing  and  ordering  new  trial,  un- 
less party  consents  to  reduction  of  damages,  is  final  Judgment. 

Approved  in  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  131,  46  L.  Ed. 
118,  22  Sup.  Ct.  50,  holding  judgment  reversing  judgment  of  trial  court 
granting  recovery  of  usurious  interest,  and  remanding  cause  for  fur- 
ther proceedii^  in  conformity  with  opinion,  is  not  final  judgment  to 
which  error  lies ;  Bankhead  v.  Good,  56  S.  C.  396,  34  S.  E.  691,  holding: 
probate  decree  finding  certain  amount  due  plaintiff  "subject  to  legal 
discounts,"  and  giving  leave  to  issue  execution  thereon,  upon  filing  in 
record  by  defendant  that  there  are  no  legal  discounts,  becomes  final 
judgment  from  that  date. 

Distinguished  in  Ex  parte  Farrars,  13  S.  C.  261,  holding  decree  m- 
ferring  to  court  commissioner  to  ascertain  amount  of  money  due  not 
final. 

Writ  of  error  operates  on  court  having  record,  and  not  upon  parties. 
Citation  goes  to  parties. 

Approved  in  Kitchen  v.  Randolph,  93  U.  S.  87,  28  L.  Ed.  810,  vacat- 
ing supersedeas,  where  no  appeal  i>erfected  or  writ  sued  out  within 
sixty  days. 

Writ  of  error  is  properly  directed  to  court  which  holds  proceedings  as 
part  of  its  own  records  and  exercises  Judicial  power  over  them. 

Approved  in  Shanks  v.  Delaware  etc.  R.  R.  Co.,  239  U.  S.  557,  L.  B.  A. 
19160,  797,  60  L.  Ed.  486,  36  Sup.  Ct.  189,  holding  writ  of  error  to 
review  judgment  of  Court  of  Appeals  affirming  decision  of  Supreme 
Court,  must  be  directed  to  latter  court  having  possession  of  records; 
Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  200,  69  L.  Ed.  196,  35  Sup.  Ct.  57, 
and  Deans  v.  Wilcoxon,  18  Fla.  549,  both  arguendo. 

If  hii^est  8t4te  court  has  sent  its  record  and  Judgment  to  inferior 
court,  writ  of  error  may  be  directed  to  either. 
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Approved  in  Kentncky  v.  Powers,  139  Fed.  490,  criminal  prosecution 
is  removable  where  conviction  reversed  three  times  by  State  court  and 
accused  discriminated  in  selection  of  jury  and  under  State  law  rulings 
with  respect  to  juries  are  not  reviewable ;  Wurts  v.  Hoagland,  105  U.  S. 
702,  26  L.  Ed.  1110,  Polleys  v.  Black  River  Imp.  Co.,  113  U.  S.  82,  28 
L.  Ed.  988,  5  Sup.  Ct.  370,  Lee  v.  Johnson,  116  U.  S.  49,  29  L.  Ed.  670, 
6  Sup.  Ct.  249,  and  Clarke's  Appeal,  70  Conn.  484,  40  Atl.  112,  all 
directing  writ  to  lower  court. 

Writ  of  error  may  be  amended  under  BeTised  Statutes,  section  1005,  by 
inserting  proper  return  day. 

Approved  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  346,  89  L.  Ed. 
727,  15  Sup.  Ct.  628,  permitting  substitution  of  plaintifP;  Board  of 
Commrs.  of  Valencia  County  v.  Atlantic  etc.  R.  R.  Co.,  .3  N.  M.  440, 
9  Pac.  524,  following  rule. 

Pr^actice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  K  A.  836,  840. 

91  U.  8.  149-150,  23  L.  Ed.  267,  BOEMEB  v.  SIMON. 

After  appeal  In  equity  decree  below  cannot,  on  motion,  be  set  aside  and 
rehearing  granted. 

Approved  in  Strand  v.  Griffith,  135  Fed.  741,  68  C.  C.  A.  377,  Circuit 
Court  of  Appeals  cannot  dismiss  appeal  on  motion  of  appellant  and  re- 
mand cause  with  directions  to  permit  amendment  of  pleading  on  show- 
ing that  facts  inadvertently  omitted  therefrom  which  was  not  known 
till  after  appeal  taken;  Marden  v.  Campbell  etc.  Mfg.  Co.,  67  Fed.  811, 
15  C.  C.  A.  26,  refusing  to  remand  for  rehearing. 

Supreme  Court  can  only  affirm,  reverse  or  modify  an  equity  decree 
appealed  from,  and  tliat  upon  the  hearing  of  the  cause;  it  can  receive  no  new 
evidence. 

Approved  in  Marden  v.  Campbell  etc.  Mfg.  Co.,  67  Fed.  811,  15 
C.  C.  A.  26,  refusing  to  remand  for  rehearing,  on  motion;  Beard's 
Appeal,  64  Conn.  536,  30  Atl.  776,  and  Sanderson  v.  Sanderson,  20  Fla. 
299,  applying  rule  in  State  courts. 

Distinguished  in  Murphy  v.  Milford  etc.  Ry.  Co.,  210  Fed.  136.  126 
C.  C.  A.  649,  refusing  to  dismiss  writ  of  error  on  account  of  defects  in 
bill  of  exceptions  but  returning  it  for  new  trial. 

Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note,  9  Ann.  Gas.  962. 

Circuit  Court  cadbot  grant  rehearing  after  term  at  which  final  equity 
decree  was  rendered. 

Approved  in  Halsted  v.  Forest  Hill  Co.,  109  Fed.  823,  holding  peti- 
tion for  rehearing  cannot  be  entertained  after  term  where  decree  en- 
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tered  on  report  of  master  ordered  distribution  of  funds ;  Lewisburg  Bank 
V.  Sheffey,  140  U.  S.  451,  35  L.  Ed.  496,  11  Sup.  Ct.  758,  Morgan's 
Louisiana  etc.  S.  S.  Co.  v.  Texas  etc.  Ry.  Co.,  32  Fed.  530,  Glenn  v. 
Noonan,  43  Fed.  404,  and  Glenn  v.  Dimmock,  43  Fed.  551,  all  applyinj^ 
rule;  Easton  v.  Houston  etc.  Ry.  Co.,  44  Fed.  10,  applying  rule  to  decree 
dismissing  intervention;  First  Nat.  Bank  v.  Woodrum,  86  Fed.  1005, 
holding  petition  filed  before  adjournment  of  term  sine  die  not  too  late; 
dissenting  opinion  in  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  143,  24  L.  Ed.  408, 
majority  approving  filing  of  special  findings  at  term  after  judgment; 
Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  76  Fed.  771,  22  C.  C.  A. 
549,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  864. 

After  appeal  from  final  equity  decree,  application  for  rehearing  should 
be  made  to  lower  courts  which  alone  can  request  a  return  of  the  record. 

Approved  in  Cimiotti  Unhairing  Co.  v.  American  etc.  Mach.  Co.,  99 
Fed.  1003,  39  C.  C.  A.  677,  following  rule;  Mossberg  v.  Nutter,  124  Fed. 
967,  60  C.  C.  A.  98,  holding  request  from  trial  judge  who  entered  inter- 
locutory decree  for  injunction  and  accounting  in  patent  suit  from  whicli 
decree  appeal  is  pending,  asking  return  of  record  that  supplemental  bill 
in  nature  of  bill  of  review  may  be  filed,  warrants  dismissal  of  appeal 
without  prejudice,  affirming  Nutter  v.  Mossberg,  118  Fed.  169,  where 
request  was  made  on  ground  of  newly  discovered  evidence. 

91  U.  8.  150-159,  23  L.  Ed.  267,  B0BEBT8  v.  BTBB. 

It  is  no  new  invention  to  use  old  machine  for  new  purpose.  Inventor 
is  entitled  to  benefit  of  all  uses  ;ko  which  his  machine  can  be  put,  whether 
he  conceived  of  them  or  not. 

Approved  in  Adrian  Wire  Fence  Co.  v.  United  Fence  Co.,  223  Fed. 
345,  138  C.  C.  A.  -604,  refusing  to  uphold  Williams  patent  No.  533,403, 
for  improvement  in  ties  for  wire  construction;  Hyde  v.  Mineral  Separa- 
tion, 214  Fed.  105,  130  C.  C.  A.  676,  refusing  patent  for  ore  concentra- 
tion by  oil  process ;  Archer  v.  Imperial  Mach.  Co.,  202  Fed.  964,  refusing 
patent  on  potato-peeling  machine ;  William  B.  Scaife  &  Sons  Co.  v.  Falls 
City  Woolen  Mills,  194  Fed.  144,  refusing  to  uphold  Greth  patent  No. 
775,901,  for  water  purifying  apparatus;  Model  Bottling  Mach.  Co.  v. 
Anheuser-Busch  Brewing  Assn.,  190  Fed.  575,  111  C.  C.  A.  389,  holding 
Wagner  patent  No.  607,304,  for  pasteurizing  beer,  is  not  novel ;  Warren 
Webster  &  Co.  v.  C.  A.  Dunham  Co.,  181  Fed.  838,  104  C.  C.  A.  346, 
refusing  patent  for  thermostatic  valves  in  steam  heating  on  account  of 
previous  invention;  Tost  Electric  Mfg.  Co.  v.  Perkins  Electric  Switch 
Mfg.  Co.,  179  Fed.  514, 103  C.  C.  A.  116,  upholding  in  part  infringement 
of  Perkins  patent  on  incandescent  lamp;  Whitehead  &  Hoag  Co.  v. 
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Bastian  Bros.,  167  Fed.  566,  upholding  patent  on  Stndebaker  patent  No. 
616,921,  for  novel  bill  hook;  Sloan  Filter  Co.  v.  Portland  Gold  Min.  Co., 
139  Fed.  26,  71  C.  C.  A.  460,  holding  void  Sloan  patent  No.  587,874,  for 
barrel  filter  for  use  in  filtering  precious  meW  solutions;  Mallon  v. 
William  C.  Gregg  &  Co.,  137  Fed.  77,  69  C.  C.  A.  48,  upholding  Mallon 
patent  No.  583,408,  for  automatic  mechanism  for  unloading  and  feeding 
sugar  cane;  De  Lamar  v.  De  Lamar  Min.  Co.,  110  Fed.  643,  holding 
De  Lamar  patent  No.  607,719,  for  process  for  recovering  precious  metals 
from  their  solution,  void  for  anticipation;  National  Hollow  Brake-Beam 
Co.  V.  Interchangeable  B.  B.  Co.,  106  Fed.  709,  45  C.  C.  A.  544,  holding 
Hein  patent  No.  480,194,  claims  1,  5,  7,  for  brake-beam,  anticipated  by 
Hein  patent  No.  361,009,  claim  2 ;  In  re  McNeil,  28  App.  D.  C.  464,  re- 
fusing patent  for  sewing-machine  on  account  of  its  being  almost  similar 
to  previous  patent;  Rosell  v.  Allen,  16  App.  D.  C.  566,  holding  patent 
for  "a  tanning  bath"  will  apply  either  to  one  bath  or  two  bath  process: 
Ruete  V.  Elwell,  15  App.  D.  C.  28,  holding  claim  calling  for  insulating 
tube  of  flexible  character  will  not  be  limited  to  soft  rubber  variety; 
Hill  V.  Hodge,  12  App.  D.  C.  531,  holding  inventor  of  car-door  guides 
not  deemed  to  have  waived  extension  of  invention;  Durham  v.  Seymour, 
6  App.  D.  C.  104,  refusing  patent  for  improved  drainage  apparatus  on 
account  of  previous  patent  covering  same  idea;  dissenting  opinion  in 
Dunlap  V.  Willbrandt  Surgical  Mfg.  Co.,  151  Fed.  235,  80  C.  C.  A.  575, 
majority  holding  atomizer  tube  made  in  three  parts  not  infringed  by  one 
made  in  two;  Ansonia  Brass  etc.  Co.  v.  Electrical  Supply  Co.,  144  U.  S. 
18,  86  L.  Ed.  829, 12  Sup.  Ct.  604,  holding  patent  for  insulated  conductor 
void ;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  634,  87  L.  Ed.  811,  13  Sup.  Ct. 
476,  holding  patent  for  improved  method  of  tempering  springs  void; 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  201,  88  L.  Ed.  129,  14  Sup.  Ct.  316, 
holding  patent  for  improved  cultivators  void;  Warth  v.  Browning,  29 
Fed.  Cas.  303,  holding  new  use  no  infringement  of  patent  for  improve- 
ments; Tinker  v.  Wilber  Mower  etc.  Co.,  1  Fed.  139,  holding  patent  for 
mower  not  infringed  herein;  Gottfried  v.  Crescent  Brewing  Co.,  9  Fed. 
766,  holding  patent  for  improved  mode  of  pitching  barrels  void ;  Cottier 
v.  Stimson,  10  Sawy.  216,  20  Fed.  909,  holding  patent  on  ventilatin*jr 
improvements  valid;  New  Process  Fermentation  Co.  v.  Koch,  21  Fed. 
582,  holding  patent  on  improved  process  for  making  beer  void ;  Odell  v. 
Stout,  22  Fed.  162,  holding  patent  for  improved  roller-mills  void;  Mc- 
Clain  V.  Ortmayer,  33  Fed.  286,  holding  patent  for  improved  horse-collar 
pads  void;  Thompson  v.  Gildersleeve,  34  Fed.  45,  and  Thompson  v. 
American  Bank-Note  Co.,  35  Fed.  204,  holding  leather  sewing-machine 
infringed  by  paper  machine;  Steiner  Fire  Extinguisher  v.  Adrian,  52 
Fed.  733,  holding  patent  on  fire-extinguisher  void ;  Aerated  Fuel  Co.  v. 
AVoodbury  Glass  Co.,  64  Fed.  388,  enjoining  infringement  of  patent  on 
oil-burners;  McCormick  Harvesting  Mach.  Co.  v.  Aultman,  58  Fed.  777, 
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holding  patent  for  improved  grain  binder  void;  Appleton  Mfg.  Co.  v. 
Star  Mfg.  Co.,  60  Fed.  416,  9  C.  C.  A.  42,  holding  patent  on  improved 
com  huskers  void ;  Gait  v.  Parlin  &  Orendorf  Co.,  60  Fed.  422,  9  C.  C.  A. 
42,  holding  patent  for  improved  wheel-barrows  void;  Jones  Mfg.  Co.  v. 
Robertson,  60  Fed.  904  (aflarmed,  77  Fed.  987,  23  C.  C.  A.  601),  holding 
patent  for  improved  steam-pipe  packing  not  infringed;  Browning  v. 
Colorado  Telephone  Co.,  61  Fed.  847,  10  C.  C.  A.  112,  holding  patent 
for  terra-cotta  wire  conduit  pipe  void;  Reece  Button-Hole  etc.  Co.  v. 
Globe  Button-Hole  etc.  Co.,  61  Fed.  966,  10  C.  C.  A.  244,  enjoining  in- 
fringement of  improved  button-hole  machine;  Thomson-Houston  Elec. 
Co.  V.  Elmira  etc.  Ry.  Co.,  71  Fed.  406,  18  C.  C.  A.  146,  construing  pat- 
ent for  electric  railway  trolley  switches;  Goshen  Sweeper  Co.  v.  Bissell 
Carpet  Sweeper  Co.,  72  Fed.  74,  19  C.  C.  A.  13,  enjoining  infringement 
of  carpet-sweeper;  Steams  v.  Russell,  85  Fed.  226,  29  C.  C.  A.  121,  hold- 
ing patent  for  pill-dipping  device  void;  Burke  v.  Partridge,  58  N.  H. 
353,  holding  ''driving  gearing,"  included  in  patent  for  threshing- 
machine,  protected  when  applied  to  sawing-machine. 

Distinguished  in  0 'Brien-Worthen  Co.  v.  Stempel,  209  Fed.  862,  128 
C.  C.  A.  53,  holding  one  who  has  waived  right  to  patent  on  medicated 
suction  cup  is  estopped  to  sue  on  infringement  of  idea;  Acme  Truck 
&  Tool  Co.  V.  Meredith,  183  Fed,  126,  105  C.  C.  A.  414,  refusing  to  de- 
cree infringement  of  Meredith  patent  for  vehicle  springs;  Gottfried  v. 
Best  Brewing  Co.,  10  Fed.  Cas.  863,  holding  experimental  abandoned 
machine  cannot  defeat  subsequent  patent. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  0. 167. 

Mtore  extended  application  of  original  fhonght  of  a  patented  machine, 
doing  snbstantiallsr  same  thing  In  same  way  with  better  results,,  is  not  snch 
an  Invention  as  will  sustain  a  patent. 

Approved  in  H.  J.  Heinz  Co.  v.  Cohn,  207  Fed.  569,  126  C.  C.  A.  197, 
upholding  patent  for  envelope  with  transparent  face  for  address; 
Stevens  v.  Rodgers  Boiler  &  Burner  Co.,  186  Fed.  635,  108  C.  C.  A.  496, 
holding  Stevens  patent  for  refuse  burner  was  but  a  modification  of  old 
idea;  Fellows  v.  Borden's  Condensed  Milk  Co.,  180  Fed.  434,  refusing 
patent  on  machine  intended  to  save  solder  by  means  of  centrifugal  force ; 
Voisrtmann  v.  Weis  etc.  Cornice  Co.,  148  Fed.  853,  78  C.  C.  A.  638,  hold- 
ing void  Voigtmann  patent  No.  600,186,  for  automatically  closing  Rrc- 
proof  windows;  Antisdel  v.  Bent,  122  Fed.  814,  holding  Ladd  patent 
No.  441,669,  and  Segar  patent  No.  464,524,  for  folding-beds,  void  for 
lack  of  invention;  Farrell  v.  Boston  etc.  Copper  etc.  Min.  Co.,  121  Fed. 
847,  holding  Manhes  patent  No.  470,644,  for  process  for  reducing  copper, 
void  for  lack  of  invention;  Johnson  Co.  v.  Toledo  Traction  Co.,  119  Fed. 
893,  56  C.  C.  A.  416,  holdins:  Morham  patent  No.  540,796,  for  improve- 
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ment  on  railway  switch  structure  of  patent  No.  536,734,  to  same  pat- 
entee, void  for  lack  of  invention;  Thomson-Houston  Electric  Co.  y. 
Nassau  EL  R.  Co.,  98  Fed.  Ill,  holding  void  Thomson  patent  No.  283,167, 
for  improvement  in  electric  commutators;  Plastic  Fireproof  Construc- 
tion Co.  V.  San  Francisco,  97  Fed.  625,  holding  void  Brown  patent  No. 
399,374,  claim'  1,  for  artificial  slate;  Pennsylvania  R.  R.  Co.  v.  Locomo- 
tive Engine  Safety  Truck  Co.,  110  U.  S.  494,  28  L.  Ed.  223,  4  Sup.  Ct. 
222,  }iolding  patent  for  locomotive  trucks  void;  Eachus  v.  Broomal,  115 
U.  S.  436,  29  L.  £d.  422,  6  Sup.  Ct.  232,  holding  reissue  with  enlarged 
claim  void;  Belding  Mfg.  Co.  v.  Challenge  Corn  Planter  Co.,  152  U.  S. 
103,  107,  88  L.  Ed.  371,  872,  14  Sup.  Ct.  493,  494,  holding  patent  for  re- 
frigerator void ;  Market  St.  Cable  Ry.  Co.  v.  Rowley,  155  U.  S.  629,  89 
L.  Ed.  289,  15  Sup.  Ct.  228,  holding  patent  for  improved  axle  lubricators 
void;  Sawyer  v.  Miller,  4  Woods,  474,  12  Fed.  727,  holding  patent  for 
cotton-gin  improvement  void;  New  York  Bung  etc.  Co.  v.  Doe^r,  23 
Blatchf .  171,  23  Fed.  194,  holding  patent  for  improvement  in  bungs  void ; 
Steiner  Fire-Extinguish er  Co.  v.  City  of  Adrian,  52  Fed.  733,  holding 
patent  on  fire-extinguisher  void;  Browning  v.  Colorado  Telephone  Co., 
61  Fed.  847,  10  C.  C.  A.  112,  holding  patent  for  terra-cotta  wire  conduit 
pipe  void;  Wright  etc.  Wire-Cloth  Co.  v.  Clinton  Wire-Cloth  Co.,  67 
Fed.  793,  14  C.  C.  A.  646,  holding  patent  for  wire-weaving  shuttle  not 
infringed ;  Goshen  Sweeper  Co.  v.  Bissell  Carpet-sweeper  Co.,  72  Fed.  72, 
19  C.  C.  A.  13,  enjoining  infringement  of  carpet-sweeper;  Schwarz- 
waelder  v.  Detroit,  77  Fed.  891,  holding  patent  for  improved  folding- 
chairs void ;  Steams  v.  Russell,  85  Fed.  228,  29  C.  C.  A.  121,  holding  pat- 
ent for  pill-dipping  device  void ;  Union  Gas  Engine  Co.  v.  Doak,  88  Fed. 
90,  holding  patent  for  improved  gas-engine  voidj-  Falk  Mfg.  Co.  v. 
Missouri  R.  R.  Co.,  91  Fed.  158,  holding  patent  for  improvement  in  rail 
joints  void. 

Distinguished  in  Weir  Frog  Co.  v.  Porter,  206  Fed.  674,  124  C.  C.  A. 
470,  refusing  to  uphold  Porter  patent  No.  556,317,  for  derailing  switch. 


Patent  for  refrigerator  using  descending  current  of  air  instead  of 
cending  current,  as  used  in  prior  machine,  is  void. 

Approved  in  Belding  Mfg.  Co.  v.  Challenge  Com  Planter  Co.,  152 
U.  S.  103,  38  L.  Ed.  871, 14  Sup.  Ct.  493,  following  rule ;  Goshen  Sweeper 
Co.  V.  Bissell  Carpet-sweeper  Co.,  72  Fed.  75,  19  C.  C.  A.  13,  enjoining 
infringement  of  carpet-sweeper ;  Smith  v.  Merriam,  6  Fed.  718,  aiguendo. 

Distinguished  in  Potts  v.  Creager,  155  U.  S.  607,  89  L.  Ed.  279,  15 
Sup.  Ct.  198,  holding  patent  on  improved  clay  disintegrator,  producing 
new  results,  valid;  Cottier  v.  Stimson,  10  Sawy.  216,  20  Fed.  909,  hold- 
ing patent  on  ventilating  improvements  valid. 

91  U.  S.  169,  23  I..  Ed.  271,  B0BEBT8  ▼.  BTJOK. 
Not  cited. 
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01  n.  &  160*171,  28  L.  Ed.  271,  HALL  y.  LANNIKO. 

JnriBdlction  of  foreign  court  over  pezson  or  subject  matter  embraced  in 
ite  Jadgment  is  always  open  to  inqniry,  and  tbis  applies  to  courts  of  another 
State. 

Approved  in  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203 
Mass.  208,  212,  40  L.  K  A.  (N.  S.)  814,  89  N.  E.  214,  216,  and  Bigelow 
V.  Old  Dominion  Copper  Mining  etc.  Co.,  226  U.  S.  134,  138,  140,  Ann. 
Oa8.  1918E,  875,  56  L.  Ed.  1024,  1025,  1026,  32  Sup.  Ct.  641,  both  hold- 
ing no  privity  exists  between  joint  tort-feasors  so  as  to  make  dismissal 
against  one  in  New  York  a  bar  to  action  against  other  in  Massacliusctts ; 
National  Exchange  Bank  v.  Wiley,  195  U.  S.  270,  49  L.  Ed.  190,  25 
Sup.  Ct.  70,  judgment  taken  under  warrant  of  attorney  annexed  to  note, 
authorizing  confession  of  judgment  in  favor  of  holder  is  collaterally 
attackable  where  party  in  whose  favor  it  was  rendered  is  not  owner 
of  note;  Davis  v.  Davis,  164  Fed.  283,  holding  judgment  of  revival, 
rendered  on  returned  nihil  habet,  rendered  nine  years  after  original 
judgment,  is  void  on  account  of  five-year  life  of  judgments,  and  not 
entitled  to  recognition  in  sister  States;  King  v.  Davis,  137  Fed.  227, 
Federal  court  cannot  vacate  its  judgment  of  former  terms  founded  on 
false  but  apparently  valid  return  of  service  of  process;  Harper  v.  Cun- 
ningham, 8  App.  D.  C.  438,  holding  scire  facias  will  not  reach  one  not 
served  with  process  in  original  suit;  Cuykendall  v.  Doe,  129  Iowa,  457, 
105  N.  W.  700,  applying  rule  to  judgment  confessed  under  power  of 
attorney;  Bryant  v.  Shute's  Exr.,  147  Ky.  277,  144  S.  W.  33,  holding 
defendant  leaving  Kentucky  and  residing  in  Massachusetts  for  eight 
years  has  established  residence  in  latter  State  so  as  to  support  sub- 
stituted service;  Rice  v.  Bennett,  29  S.  D.  354,  137  N.  W.  364,  holding 
in  action  on  judgment  of  sister  State,  evidence  shows  attorney  waiving 
service  of  process  acted  without  authority;  Grover  &  Baker  Sewing 
Mach.  Co.  V.  Raddiffe,  137  U.  S.  295,  84  L.  Ed.  672,  11  Sup.  Ct.  94, 
refusing  to  enforce  judgment  confessed  by  notary  under  warrant  of 
attorney;  Graham  v.  Spencer,  14  Fed.  605,  holding  appearance  of  non- 
residence  by  attorney  to  plead  to  jurisdiction  only  insufficient ;  Downs  v. 
Allen,  23  Blatchf.  60,  22  Fed.  808,  holding  judgment  invalid  against 
party  not  served;  Citizens*  Bank  v.  Brooks,  23  Blatehf.  138,  23  Fed. 
22,  refusing  to  enforce  foreign  juds:ment  where  appearance  was  entered 
by  attorney  without  authority;  Fisher  v.  Fielding,  67  Conn.  105,  52 
Am.  St  Rep.  273,  82  L.  R.  A.  289,  34  Atl.  715,  enforcing  English  judg- 
ment; Wilbur  V.  Abbott,  60  N.  H.  51,  refusing  to  enforce  joint  judg- 
ment where  only  one  party  had  notice;  Davis  v.  Megroz,  56  N.  J.  L. 
432,  26  Atl.  1011,  expunging  unauthorized  appearance  of  nonresident 
partner. 

Judgments  of  the  courts  of  other  States.    Note,  108  Am.  St.  Rep. 

812. 
Tin— as 
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Becord  of  foreign  Judgment  doee  not  estop  partieB  ftom  inquiring  into 
court's  Jurisdiction. 

Approved  in  Citizens'  Bank  v.  Brooks,  23  Blatchf.  138,  23  Fed.  22, 
refusing  to  enforce  judgment  after  unauthorized  appearance  by  attorney. 

If  suit  be  brought  against  all  partners  and  only  one  served  with  process, 
he  may  defend  by  showing  that  firm  is  not  liable. 

Approved  in  Davis  v.  Megroz,  55  X.  J.  L.  432,  26  Atl.  1011,  expung- 
ing unauthorized  appearance  of  nonresident  partners  after  another's 
defense  of  suit. 

Proceedings  on  domestic  Judgment,  rendered  without  service'of  process 
and  after  unauthorized  appearance,  will  usually  be  suspended  and  defend- 
ants allowed  to  plead  to  the  merits. 

Approved  in  'Atchison  Savings  Bank  v.  Templar,  26  Fed.  582,  follow- 
ing rule. 

State  statutes  providing  that  if  process  be  issued  against  Joint  debtors 
and  served  on  one  or  more,  Judgment  is  binding  on  those  served,  are  valid. 
■Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  411,  hold- 
ing to  sustain  suit  brought  by  stockholder  on  behalf  of  corporation,  he 
must  have  been  stockholder  at  time  of  injury  complained  of;  Hanley 
V.  Donoghue,  116  U.  S.  3,  29  L.  Ed.  636,  6  Sup.  Ct.  243,  and  Renfaud  v. 
Abbott,  116  U.  S.  287,  29  L.  Ed.  682,  6  Sup.  Ct.  1198,  both  enforcing 
judgment  against  party  served,  in  another  State;  Larison  v.  Hager,  44 
Fed.  50,  holding  judgment  in  favor  of  those  served  no  bar  to  action 
against  others;  Davis  v.  Megroz,  56  N.  J.  L.  433,  26  Atl.  1011,  expung- 
ing unauthorized  appearance  of  nonresident  partner;  Nathanson  v. 
Spitz,  19  R.  1.  72,  31  Atl.  691,  holding  judgment  valid  under  similar 
statute. 

Validity  of  statute  providing  for  service  on  agent  of  nonresident 
partnership.    Note,  Aim.  Gas.  1916D,  813. 

Service   of   process    constituting   due    process    of   law.    Note,    50 
L.  R.  A«  594.  595. 

Judgment  of  one  State  against  citizen  of  another  is  void  within  foreign 
State  if  defendant  was  not  served  with  process,  and  did  not  voluntarily 
make  defense. 

Approved  in  Cady  v.  Associated  Colonies,  119  Fed.  424,  holding  con- 
structive service  on  foreign  corporation  under  State  law  applicable  to 
corporations  doing  business  in  State  does  not  confer  jurisdiction  where 
at  time  of  service  corporation  is  not  doing  business  in  State;  Moredock 
V.  Kirby,  118  Fed.  183,  holding  service  of  summons  issued  agaiust  non- 
resident defendant  made  on  resident  airent  in  charge  of  place  of 
business  in  accordance  with  Kentucky  Code  Civ.  Proc.,  §  57,  subd.  6, 
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does  not  confer  jnrisdiction  to  render  personal  judgment  against  defend- 
ant; Brown-Ketcham  Iron  Works  v.  Geoi^e  B.  Swift  Co.,  53  Ind.  App. 
639,  100  N.  E.  587,  holding  service  made  on  authorized  agent  of  foreign 
corporation  is  good  even  though  agent's  authority  withdrawn,  where  no 
other  appointed  in  his  place;  Old  Dominion  Copper  Mining  etc.  Co.  v. 
Bigelow,  203  Mass.  212,  40  L.  R.  A,  (N.  S.)  814,  89  N.  E.  216,  discussing 
question  of  bar  of  judgment  of  sister  State  court  against  action  against 
joint  tort-feasor;  Blessing  v.  McLinden,  81  N.  J.  L.  385,  35  L.  R.  A. 
(N.  S.)  812,  79  Atl.  349,  under  2  Gen.  Stats.  1895,  p.  2336,  where  one 
of  two  joint  debtors  resides  within  jurisdiction  and  other  is  nonresident 
and  not  served  in  State,  plaintiff  may  have  judgment  against  resident 
who  was  served  alone ;  Grover  &  Baker  Sewing  Mach.  Co.  v.  Radcliffe, 
137  U.  S.  295,  34  K  Ed.  672,  11  Sup.  Ct.  94,  refusing  to  enforce  judg- 
ment confessed  by  notary  under  warrant  of  attorney;  (joldey  v.  Morn- 
ing News,  156  U.  S.  521,  39  L.  Ed.  518,  15  Sup.  Ct.  560,  holding  service 
on  president  of  foreign  corporation,  temporarily  within  the  State  in- 
sufficient; Brooks  V.  Dun,  51  Fed.  147,  holding  service  of  process  on 
agent  insufficient;  Hatch  v.  Ferguson,  57  Fed.  971,  holding  minors  not 
bound  by  appearance  entered  by  unauthorized  guardian;  Caldwell  v. 
Armour,  1  Penne.  (Del.)  551,  43  Atl.  519,  holding  statute  providing 
for  service  of  nonresident  by  leaving  copy  with  agent  void. 

Distinguished  in  Harper  v.  Cunningham,  5  App.  D.  C.  205,  holding 
where  record  shows  appearance  made,  judgment  valid  until  it  is  shown 
appearance  was  made  without  authority. 

Partner  residing  in  one  State  cannot  be  rendoied  vmmnuJUj  liable  in  a 
suit  brought  in  another  State  against  bim  and  his  copartnen»  although  latter 
were  dnly  served  with  process. 

Approved  in  United  States  v.  American  Bell.  Tel.  Co.,  29  Fed.  32, 
and  Bowler  v.  Huston,  30  Gratt.  279,  82  Am.  Rep.  681,  both  applying 
rule;  Davis  v.  Megroz,  55  N.  J.  L.  432,  26  Atl.  1011,  expunging  un- 
authorized appearance  of  nonresident  partners. 

Effect  of  judgment  against  partnership  or  joint  debtors,  on  serviee 
on  one.    Note,  44  Am.  Dec.  570,  578. 

Sufficiency  of  service  on  single  partner  in  action  against  partner- 
ship.   Note,  20  Ann.  Gas.  1242. 

After  dissolntion,  copartners  cannot,  without  authority  of  another  part* 
ner,  involve  him  in  suits  against  firm  by  voluntarily  entering  an  appearance 
for  him. 

Approved  in  Ralya  Market  Co.  v.  Armour  A  Co.,  102  Fed.  532,  hold- 
ing appearance  entered  for  defendant  in  action  against  partnership  as 
such  is  not  appearance  by  individual  partners;  Taylor  v.  Felder,  3  Ga. 
App.  110,  59  S.  E.  329,  holding  judgment  rendered  against  partnership 
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on  dissolving  bond  is  good  only  against  partnership  assets,  and  cannot 
affect  nonresident  partner;  Downs  v.  Allen,  23  Blatchf .  60,  22  Fed.  808, 
Atchison  Sav.  Bank  v.  Templar,  26  Fed.  581,  Newton  v.  Heaton,  42  Iowa, 
698,  and  Bowler  v.  Huston,  30  Gratt.  279,  32  Am.  Rep.  681,  all  holding 
judgment  void  against  party  not  personally  served;  Davis  v.  Mergroz, 
55  N.  J.  L.  432,  26  Atl.  1011,  expunging  appearance  so  entered. 
Partner's  power  after  dissolution.     Note,  6  Am.  Dec.  574. 

Partner's  power  to  authorize  appearance  for  firm.    Note,  IS  Am. 
Dec  726,  7»7. 

One  partner  cannot  confesg  Judgment  or  submit  to  arbitration  so  as  to 
bind  his  copartners. 

Limited  in  McAlpin  Co.  ▼.  Finsterwald,  57  Ohio  St.  545,  49  N.  E. 
788,  holding  firm  creditor  cannot  impeach  judgment  confessed  by  one 
partner. 

After  dissolution,  one  partner  cannot  bind  his  copartners  by  new  con- 
tracts or  securities  or  impose  upon  them  a  ftesh  liability. 

Approved  in  People's  National  Bank  v.  Wilcox^  136  Mich.  578,  100 
N.  W.  28,  where  mortgage  is  executed  by  survivor  on  firtn  property, 
to  raise  funds  to  pay  firm  debts,  mortgagees  have  first  lien  on  firm  prop- 
erty as  against  personal  creditors  of  surviving  partner;  Abbott  v.  North 
Andover,  145  Mass.  486,  14  N.  £.  758,  holding  town  treasurer  cannot 
give  new  note  of  the  town  in  renewal  of  old  note. 

Distinguished  in  Durant  v.  Pierson,  124  N.  Y.  449,  21  Am.  St.  Bep* 
688,  12  L.  E.  A.  148,  26  N.  £.  1096,  holding  note  given  by  surviving 
partner,  for  money  used  in  winding  up  business,  valid. 

Proceedings  to  enforce  partnership  liability  where  one  of  partners 
has  died.    Note,  77  Am.  Dec.  115. 

91 V.  8.  171-199,  23  L.  Ed.  276,  SEWALL  ▼.  JONES. 

Although  plaintiff  did  not  know  that  his  discovery  had  been  made 
before,  he  cannot  recover  for  infringement  if  it  has  been  in  use  or  described 
in  public  prints  in  any  part  of  the  world. 

Approved  in  Sanders  v.  Hancock,  128  Fed.  433,  63  C.  C.  A.  166,  up- 
holding Hardy  patent  No.  556,972,  for  improvements  in  rotary  disk 
plows ;  Ansonia  Brass  etc.  Co.  v.  Electrical  Supply  Co.,  144  U.  S.  18,  86 
L.   Ed.   829,   12   Sup.   Ct.   604,   applying  rule  to  patent  for  electric 
conductor. 

To  constitute  infringement,  thing  used  by  defendant  most  sabetaatially 
embody  patentee's  operation  and  attain  same  kind  of  result. 

Approved  in  Benthall  Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed. 
929,  sustaining  suit  for  infringement  of  Feiguson  &  Benthall  patent 
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for  peannt  picker  and  stemmer;  Commercial  Acetylene  Co.  ▼.  Avery 
Portable  Lighting  Co.,  IM  Fed.  916,  upholding  Claude  A  Hess  patent 
for  storage  of  acetylene  gas ;  Western  Elec.  Co.  v.  La  Rue,  139  U.  S.  606, 
86  L.  Ed.  297,  11  Sup.  Ct.  672,  enjoining  infringement  of  tel^raph 
keys;  Reece  Button-Hole  etc.  Co.  v.  Globe  Button-Hole  Mach.  Co.,  61 
Fed.  964,  10  C.  C.  A.  194,  enjoining  infringement  of  button-hole 
machine. 

To  constitute  ixiftingement,  it  is  not  necesisary  that  defendant  should 
Employ  plaintiff's  invtiitlon  to  as  good  advantage  as  he  employed  lt»  or  that 
result  should  be  the  same  In  degree,  but  it  must  be  the  same  in  kind. 

Approved  in  Regina  Co.  v.  New  Century  Music  Box  Co.,  138  Fed.  909, 
holding  void  Brachhausen  ft  Reissner  patent  No.  500,371,  for  music-box ; 
Lourie  Implement  Co.  v.  Lenhart,  130  Fed.  129,  64  C.  C.  A.  456,  holding 
Lenhart  patent  No.  415,542,  for  attachment  to  breaking  plows  infringed 
by  adjustable  sliding  plate  attached  by  bolt  and  slot  in  plate  to  inner 
side  of  clip  on  side  of  plow;  Peerless  Rubber  Mfg.  Co.  v.  White,  118 
Fed.  836,  838,  55  C.  C.  A.  502,  holding  White  patent  No.  337,100,  for 
packing  consisting  of  tubular,  practically  nonelastic  core,  capable  of 
being  bent  or  flattened,  not  infringed;  Electric  Smelting  etc.  Co.  v. 
Pittsburgh  Reduction  Co.,  Ill  Fed.  756,  holding  Bradley  patents  Nos. 
464,933  and  468,148,  for  process  for  reduction  of  aluminum  ores,  not 
infringed  by  Hall  patent  No.  400,766;  White  v.  Peerless  Rubber  Mfg. 
Co.,  Ill  Fed.  192,  holding  White  patent  No.  337,000,  for  packing  con- 
sisting of  tubular,  nonelastic  core,  capable  of  being  bent  or  flattened, 
incased  in  elastic  tube,  valid  and  infringed;  King  Ax  Co.  v.  Hubbard, 
97  Fed.  803,  38  C.  C.  A.  423,  holding  Taylor  patent  No.  500,084,  for 
improvement  in  manufacture  of  axes,  valid  and  infringed. 

Becommendatlon  of  a  method  is  not  of  sabstaooa  of  a  patents 
Approved  in  Caverly  v.  Deere,  52  Fed.  762,  holding  patent  for  handle 

cutters  void. 
Qualified  in'Westinghouse  Electric  etc.  Co.  v.  Union  Carbide  Co.,  112 

Fed.  423,  holding  Westinghouse  patent  No.  366,362,  and  Thomson  patent 

No.  508,654,  for  improvements  in  electrical  transformers,  valid  and  not 

anticipated. 

Omission  from  speciflcation  of  something  which  contributes  only  to 
degree  or  benefit  is  not  fatal,  while  omission  of  something  necessary  to  en- 
joyment of  invention  is  fatal. 

Approved  in  General  Sub-Const.  Co.  v.  Netcher,  167  Fed.  558,  refusing 
to  sustain  Ewen  patent  No.  718,441,  regarding  process  of  substructures 
for  buildings;  Underwood  Typewriter  Co.  v.  Elliott-Fisher  Co.,  165 
Fed.  930,  upholding  Oathright  patent  for  tabulating  attachment  for 
typewriters;  Smeeth  v.  Perkins  &  Co.,  ITTy  Fed.  288,  60  C.  C.  A.  199, 
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holding  Scott  patent  No.  452,618,  for  bosh  plates  for  furnaces,  valid; 
Brace  well  v.  Passaic  Print  Works,  107  Fed.  473,  holding  Whitehead  pat- 
ent No.  499,689,  for  improvement  in  aniline  black  resists,  void  as  specifi- 
cation fails  to  clearly  describe  and  distinctly  to  claim  the  process;  Cav- 
erly  v.  Deere,  52  Fed.  762,  holding  patent  for  handle-cutters  void. 

Sufficiency  of  specification  for  patent.    Note,  20  £.  IL  C.  269. 

Szcess  of  descriptloii  does  not  injure  a  patent  unless  the  addition  be 
fraudulent. 

Approved  in  P.  C.  Austin  Mfg.  Co.  v.  American  Well  Works,  121 
Fed.  80,  57  C.  C.  A.  330,  holding  Chapman  patent  No.  382,689,  for 
apparatus  for  sinking  wells,  infringed;  Krajewski  v.  Pharr,  105  Fed. 
518,  44  C.  C.  A.  572,  holding  Krajewski  patent  No.  349,503,  for  machine 
for  breaking  and  cutting  cane  preparatory  to  its  being  fed  into  the 
mill,  shows  patentable  novelty  and  was  infringed. 

Two  patents,  intended  to  effect  same  purpoees,  one  for  «a  article,  other 
for  process  of  its  production,  may  be  considered  together. 

Approved  in  Parke-Davis  Co.  v.  H.  K.  Mulford  Co.,  189  Fed.  105, 
holding  Taxamine  patent  No.  730,176,  for  substance  called  Adrenalin, 
taken  from  glands  of  animals,  applied  to  dry  powder  and  also  its  solu- 
tion ;  MiUer  v.  Eagle  Mfg.  Co.,  151  U.  S.  199,  88  L.  Ed.  128. 14  Sup.  Ct. 
315,  holding  no  infringement  of  patent  cultivators. 

Patent^  for  process  of  preserving  Indian  com  in  cans,  held  void,  because 
anticipated  by  prior  patent  for  similarly  preserving  other  substances. 

Approved  in  Fireball  Gas  etc.  Co.  v.  Commercial  Acetylene  Co.,  239 
U.  S.  166,  60  L.  Ed.  202,  36  Sup.  Ct.  90,  holding  Claude  &  Hess  patent 
for  storage  of  acetylene  gas  not  identical  with  foreign  patent  so  as 
to  lapse  with  expiration  of  former;  Gray  Telephone  Pay  Station  Co.  v. 
Baird  Mfg.  Co.,  174  Fed.  422,  98  C.  C.  A.  353,  upholding  in  part  Gray 
patent  for  coin-collecting  telephone-box;  Jones  v.  McMurray,  2  Hughes, 
529,  Fed.  Cas.  7479,  holding  reissue  of  the  same  patent,  void;  Walker 
V.  Rawson,  29  Fed.  Cas.  45,  holding  patent  for  improved  mode  of  cut- 
ing  shoe  soles,  void;  Jones  v.  Bumham,  67  Me.  97,  24  Am.  Bep.  11, 
enforcing  payment  of  royalty,  accruing  before  patent,  was  adjudged 
invalid. 

Use  of  different  mechanical  method  for  producing  result  as  infringe- 
ment.   Note,  20  E.  B.  C.  689. 

91  V.  8.  200-206,  23  L.  Ed.  299,  THE  FREE  STATE. 

Sailing  vessel  must  hold  its  course  and  rely  on  steamship  to  avoid  colli- 
sion, and  latter  may  be  managed  on  supposition  that  former  will  so  act. 

Approved  in  The  Servia,  149  U.  S.  153,  87  L. .  Ed.  686,  13  Sup.  Ct. 
820,  holding  steamer  not  liable  for  collision  with  one  backing  out  from 
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her  slip ;  The  Britannia,  153  U.  S.  144,  88  L.  Ed.  665,  14  Sup.  Ct.  800 
(affirming  34  Fed.  551,  552),  holding  steamer  liable  for  collision  with 
another;  The  Golden  Grove,  13  Fed.  688,  691,  holding  steamer  liable 
for  collision  with  sailer;  The  Rescue,  24  Fed.  46,  enforcing  liability 
for  collision  in  river  channel ;  The  Plymouth,  26  Fed.  880,  The  Allianca, 
39  Fed.  479,  and  The  Alene,  74  Fed.  271,  all  holding  steamer  not  liable 
where  sailer  changed  its  course;  Philadelphia  etc.  R.  R.  Co.  v.  Adams, 
89  Pa.  St.  35,  38  Am.  Bep.  724,  holding  steamer  not  bound  to  change 
her  course  for  a  rowboat. 

Distinguished  in  The  Santee,  48  Fed.  127,  holding  steamer  liable 
for  running  too  close,  although  sailer  changed  course  under  excitement. 

Duty  of  sailing  yessel  to  hold  her  course.  Note,  75  Am.  Dec.  603, 
609. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to.  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St.  Rep. 
43. 

Steamer,  approaching  another  vessel,  where  eolUilon  might  occur  by 
departure  of  latter  from  rules  of  navigation,  Is  not  bomid  to  slacken  speed, 
or  stop  and  reverse. 

Approved  in  Lake  Erie  Transp.  Co.  v.  GKlchrist  Transp.  Co.,  142  Fed. 
95,  73  C.  C.  A.  313,  appl3ring  principle  where  one  of  two  vessels  violated 
passing  agreement  as  to  crossing  courses;  The  State  of  Texas,  20  Fed. 
256,  and  The  New  York,  53  Fed.  557,  apportioning  damages  for  colli- 
sion ;  The  Wm.  J.  Lipsett,  92  Fed.  524,  34  C.  C.  A.  513,  holding  vessel 
not  liable  for  collision  with  another,  negligently  managed;  Philadelphia 
etc.  R.  R.  Co.  V.  Adams,  89  Pa.  St.  35,  33  Am.  Bep.  724,  holding  steamer 
not  bound  to  change  her  course  for  rowboat. 

Steamers  meeting  end-on,  where  there  is  plenty  of  sea  room,  need  not 
slacken  or  stop  and  reverse,  but  must  pass  on  port  side. 

Approved  in  The  Manitoba,  2  Flipp.  253,  Fed.  Cas.  9029,  apportioning 
damages  for  collision;  The  Britannia,  34  Fed.  551,  552,  holding  steamer 
liable  for  collision  with  another. 

Steamer  is  not  required  to  take  precautions  when  there  is  no  apparent 
danger  of  collision. 

Approved  in  The  City  of  Erie,  211  Fed.  1012,  holding  colliding  steamer 
mistaken  by  fact  that  sunken  steamer  failed  to  burn  green  light  cannot 
be  held  liable;  The  Servia,  149  U.  S.  154,  37  L.  Ed.  685,  13  Sup.  Ct. 
821,  holding  steamer  not  liable  for  collision  with  one  backing  out  from 
her  slip;  The  Galileo,  24  Fed.  391,  holding  tug  not  liable  where  steamer 
backed  into  her  tow;  The  Britannia,  34  Fed.  553,  holding  steamer  at 
fault  for  stopping  when  there  was  no  danger;  Philadelphia  etc.  R.  R. 
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Co.  V.  Adams,  89  Pa.  St.  35,  33  Am.  R^.  724,  holding  steamer  not  bound 
to  change  her  course  for  rowboat. 

Distinguished  in  The  Greystoke  Castle,  199  Fed.  524,  holding  steamer 
liable  for  failing  to  keep  lookout  on  bridge. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  colli- 
sion.   Note,  45  Am.  Dec.  55. 

91  tJ.  8.  206-208,  23  L.  Ed.  302,  MITOHEU.  V.  BOARD  OF  OOMBflRS.  OF 
UBAVENWORTH  00X7KTY. 

TTnlted  States  notes  are  exempt  ftom  taxation,  by  or  under  State  or 
muoleipal  authority. 

Approved  in  Ogden  y.  Walker,  59  Ind.  464,  holding  law  requiring  list- 
ing of  greenbacks  void. 

Where  party  converted  his  bank  deposit  into  United  States  notes,  to 
evade  payment  of  State  tax,  equity  will  not  lend  its  aid  to  restrain  collec- 
tion of  tax. 

Approved  in  Hibemia  etc.  Soc.  v.  San  Francisco,  139  Cal.  208,  72 
Pac.  921,  holding  orders  in  Federal  treasury  payable  on  demand^  for 
interest  due  on  government  bonds,  are  taxable;  Crowder  v.  Riggs,  153 
lud.  160,  53  N.  E.  1020,  holding  under  Act  1891,  p.  213,  §  52,  requiring 
assessor  to  assess  property  temporarily  converted  into  nontaxable  prop- 
erty to  evade  payment  of  taxes,  he  was,  prior  to  28  Stat.  278,  required 
to  assess  property  converted  into  greenbacks  for  such  purpose;  Ransom 
v.  City  of  Burlington,  111  Iowa,  78,  82  N.  W.  428,  holding  where  plain- 
tiff conveyed  small  strip  to  party  to  avoid  payment  of  street  assessment, 
but  party  never  asked  for  deed,  but  plaintiff  recorded  one  and  volun- 
tarily paid  taxes,  his  property  adjoining  such  strip  is  liable  for  assess- 
ment ;  Sisler  v.  Foster,  72  Ohio  St.^  447,  74  N.  E.  642,  applying  rule  where 
legal  title  to  property  put  in  name  of  another  by  deed  of  trust;  dissent- 
ing opinion  in  Monahan  v.  Monahan,  77  Vt.  154,  70  L.  R.  A.  935, 
59  Atl.  175,  majority  holding  complainant  seeking  to  impress  securities 
with  trust,  and  alleging  they  were  taken  in  defendant's  name  without 
his  knowledge,  not  denied  relief  because  of  fraudulent  purpose  to  avoid 
taxation  by  placing  securities  in  defendant's  name;  Shotwell  v.  Moore, 
129  U.  S.  596,  597,  32  L.  Ed.  829,  9  Sup.  Ct.  363,  364  (aflfirming  45  Ohio 
St.  647,  16  N.  E.  475),  Ogden  v.  Walker,  59  Ind.  464,  Crowder  v.  Riggs, 
153  Ind.  160,  53  N.  E.  1020,  Holly  Springs  Sav.  &  Ins.  Co.  v.  Board  of 
Supervisors  of  Marshall  County,  52  Miss.  287,  24  Am.  Riq^.  671,  and 
Jones  V.  Board  of  Commrs.  of  Seward  County,  10  Neb.  159,  4  N.  W. 
949,  all  following  rule ;  Durham  v.  State,  6  Ind.  App.  28,  32  N.  E.  105, 
enforcing  statutory  penalty  for  such  conversion;  Albany  Nat.  Bank 
v.  Maher,  19  Blatchf.  182,  6  Fed.  424,  arguendo. 
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91  IT.  a  208-224,  23  L.  Bd.  802,  THE  SUNKTSIDR 

Steamers,  approacblng  sail  vessels,  where  there  is  risk  of  collision,  must 
keep  out  of  way,  going  either  to  right  or  left,  but  latter  must  keep  her 
course. 

Approved  in  The  Colorado,  91  U.  S.  697,  23  L  Ed.  381,  holding  steamer 
liable  for  collision. 

Bules  of  navigation  have  exceptions,  and  a  party  cannot  ezcose  a  plain 
error  hy  invoking*  a  general  rule  when  case  falls  within  an  admitted 
exception. 

Approved  in  The  Laekenbaeh,  67  Fed.  623,  holding  steamer  not  liable 
for  collision  with  tog  coming  around  bend,  under  speed. 

Where  one  of  two  vessels  is  required  to  keep  out  of  way,  other  is  ze- 
qutred  to  keep  her  course. 

Approved  in  dissenting  opinion  in  The  Britannia,  153  U.  S.  151,  38 
L.  Ed.  668,  14  Sup.  Ct.  802,  majority  refusing  recovery  to  steamer  stop- 
ping and  remaining  motionless. 

Errors,  committed  by  one  of  two  approaching  vessels,  do  not  excuse 
other  from  adopting  every  proper  precaution  required  by  circumstances  to 
prevent  collision. 

Approved  in  The  Albert  Dumois,  177  U.  S.  254,  44  L.  Ed.  759,  20  Sup. 
Ct.  600,  holding  vessel  cannot  be  excused  from  stopping  and  reversing 
when  required  by  rules  of  navigation,  merely  because  her  own  construc- 
tion is  so  faulty  that  she  cannot  stop  in  time  to  prevent  collision;  Argo 
S.  S.  Co.  V.  Buffalo  S.  S.  Co.,  223  Fed.  585,  139  C.  C.  A,  113,  holding 
vessel  failing  to  have  lookout  and  vessel  failing  to  alter  course  after 
danger  seemed  imminent  both  at  fault  and  mutually  liable;  The  Sylfid, 
169  Fed.  996,  refusing  to  uphold  libel  for  collision  when  shown  accident 
caused  by  unknown  obstruction .  near  pier ;  The  City  of  Portsmouth, 
143  Fed.  859,  74  C.  C.  A.  608,  where  ferry-boat  collides  with  barge 
which  had  previously  gone  adrift  and  been  picked  up  by  tug  and  was 
in  tow  at  time  of  collision,  question  of  fault  in  allowing  barge  to  drift 
is  immaterial;  Hampton  v.  Occidental  etc.  Steamship  Co.,  139  Cai. 
710,  73  Pac.  580,  holding  instruction  in  action  for  death  caused  by 
wrongful  collision  of  steamers,  reciting  that  if  jury  believe  certain 
enumerated  facts,  then  steamer  was  fully  complying  with  navigation 
rules,  charges  on  facts;  The  Servia,  149  U.  S.  155,  37  K  Ed.  686,  13 
Sup.  Ct.  821,  refusing  recovery  to  steamer  backing  out  of  slip  and  col- 
liding with  one  coming  downstream;  The  Columbia,  23  Blatchf.  271, 
25  Fed.  846,  dividing  damages  for  collision  between  ferry-boat  and  tug; 
The  Nessmore,  41  Fed.  443,  holding  steamer  liable  for  collision  with 
sailer;  The  Oregon,  14  Sawy.  450,  45  Fed.  68,  dividing  damages  for 
collision  between  steamer  and  sailer;  The  Howard  B.  Peck,  48  Fed. 
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336,  holding  vessel  liable  for  collision  with  one  at  anchor;  The  Bowden, 
78  Fed.  651,  24  C.  C.  A.  267,  dividing  damages  where  signals  were  un- 
answered; New  York  Harbor  Towboat  Co.  v.  New  York  etc.  R.  R.  Co., 
148  N.  Y.  580,  42  N.  E.  1088,  refusing  recovery  to  steamer  not  complying 
with  rules. 

In  obeying  rules  of  navigation,  due  regard  must  be  had  to  special  cir- 
cumstances, rendering  a  departure  from  tbem  necessary  to  avoid  Immediate 
danger. 

Approved  in  Belden  v.  Chase,  150  U.  S.  698,  87  K  Ed.  1227,  14  Sup. 
Ct.  271,  holding  vessel  must  show  necessity  for  departure  before  it  can 
recover;  The  Non  Pareille,  33  Fed.  526,  dividing  damages  for  collision 
between  sailers;  The  Britannia,  34  Fed.  551,  holding  steamer  at  fault 
for  stopping  without  apparent  necessity;  The  City  of  Chester,  78  Fed. 
180,  24  C.  C.  A.  51,  dividing  damages  where  signals  were  unheeded,  but 
steamer  continued  under  way. 

Damages  should  be  divided  between  vessels  mutually  In  fault. 
Approved  in  United  States  v.  Erie  R.  Co.,  172  Fed.  57,  96  C.  C.  A. 
538,  holding  two  vessels  colliding  in  broad  daylight  must  share  loss 
between  them ;  The  Atlas,  93  U.  S.  319,  23  L.  Ed.  868,  allowing  recovery 
for  loss  of  innocent  third  vessel  against  one  of  the  negligent  vessels; 
The  Max  Morris,  137  U.  S.  9,  84  L.  Ed.  587,  11  Sup.  Ct.  31,  allowing 
recovery  for  injury  to  workman  on  vessel,  where  there  was  negligence 
on  both  sides;  The  Nereus,  23  Fed.  458,  applying  rule,  where  whistle 
signals  were  simultaneous  and  confused;  The  Columbia,  23  Blatchf.  271, 
25  Fed.  846,  applying  rule,  for  collision  between  ferry-boat  and  tug. 

OoUision,  occurring  exclusively  from  natural  causes,  without  any  fault 
on  either  side,  loss  must  rest  where  It  falls. 

Approved  in  The  Jumna,  149  Fted.  173,  79  C.  C.  A.  119,  exonerating 
all  vessels  for  series  of  collisions  following  parting  of  tug's  hawser. 

Where  one  vessel  alone  is  at  fault,  it  must  bear  lev. 
Approved  in  The  Golden  Grove,  13  Fed.  699,  holding  steamer  liable  for 
collision  with  sailer. 

Vigilance,  aa  well  as  experience^  is  required  of  a  lookout,  and  if  he  Is 
inattentive  to  his  duty,  it  is  no  excuse  to  say  that  he  was  competent  to  per- 
form the  required  service. 

Approved  in  The  Vedaniore,  137  Fed.  847,  70  C.  C.  A.  342,  lai^ 
steamer  navigating  Chesapeake  Bay  on  fc^gy  night  with  lookout  one 
hundred  feet  from  stern  in  fault  for  collision  with  schooner  whose  fog 
signal  though  regularly  sounded  not  heard  by  lookout  till  too  late;  The 
New  York,  175  U.  S.  304,  44  L.  Ed.  134,  20  Sup.  Ct.  67,  failure  to  see 
conspicuous  object  is  conclusive  of  defective  lookout. 
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Bnles  of  navigation  are  ordained,  not  to  promote  coUislonB,  bnt  to  save 
life  and  property,  by  preventing  snch  dl8a«t«ni. 

Approved  in  The  Columbia,  109  Fed.  668,  48  C.  C.  A.  696,  holding 
tug  not  in  fault  where  tow  failed  to  follow  tug's  course  where  latter 
gave  proper  signals  to  indicate  changes  of  course;  The  John  L.  Has- 
brouck,  93  U.  S.  406,  23  L.  Ed.  962,  refusing  recovery  to  sailing  vessel 
changing  course  and  colliding  with  steamer;  The  Luckenbach,  67  Fed. 
623,  holding  steamer  not  liable  for  collision  with  tug,  rounding  bend, 
under  speed ;  The  City  of  Chester,  78  Fed.  189,  24  C.  C.  A.  61,  dividing 
damages  where  signals  were  unheeded,  but  steamer  continued  under 
way ;  The  New  York,  175  U.  S.  206,  44  L.  Ed.  134,  20  Sup.  Ct.  67,  holding 
vessel  in  fault  for  inattention  to  signals  of  other  vessel,  although  latter 
was  violating  navigation  rules. 

No  vessel  is  Justified,  by  pertinacious  adherence  to  a  rule,  for  getting 
Into  collision  with  a  ship  which  she  might  have  avoided. 

Approved  in  The  Aurania  etc.,  29  Fed.  124,  dividing  damages  for  col- 
lision between  steamers;  The  General,  82  Fed.  832,  refusing  recovery 
to  sailer  failing  to  watch  approaching  steamer;  The  Patria,  92  Fed.  415, 
dividing  damages  where  sailer  neglected  to  take  precautions;  dissenting 
opinion  in  The  Britannia,  153  U.  S.  151,  38  L  Ed.  668,  14  Sup.  Ct.  802, 
majority  refusing  recovery  to  steamer  stopping  and  remaining  motion- 
less. 

Bole  requiring  steamers  to  keep  out  of  way  of  sailing  ships,  and  latter 
to  keep  their  course,  applies  to  vessels  In  motion,  and  not  to  vessel  at  anchor, 
or  fastened  at  wharf,  or  going  about  in  stays. 

Approved  in  The  Nessmore,  41  Fed.  444,  holding  steamer  liable  for 
collision  with  sailer. 

Due  care  should  be  nsed  by  steam  tugs,  lying  with  lashed  helms,  wait- 
ing for  employment,  but  approaching  vessels  cannot  run  them  down  with 
impunity. 

Approved  in  The  James  T.  Easton,  27  Fed.  466,  holding  tug  liable  for 
collision  with  another,  lying  helpless  between  boats. 

91  U.  8.  225-238,  23  I^  Ed.  306,  TOLLASJ>  V.  LYON. 

Oral  slander  consists  In  words  falsely  spoken  which  Impute  (1)  criminal 
ofTense,  for  which  indictment  lies,  (2)  infection  with  contagious  disease 
excluding  him  ftom  society,  (3)  unfitness  to  perform  the  duties  of  a  busi- 
ness or  want  of  integrity  in  discharge  thereof,  (4)  ^^lich  prejudice  him  in 
his  profession  or  trade,  (6)  which,  not  in  themselves  actionable,  occasion 
special  damage. 

Approved  in  Kennenberg  v.  Neff,  74  Conn.  63,  49  Atl.  854,  holding 
charprin^  unmarried  woman  with  beinp:  certain  man's  slut  is  actionable 
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per  se;  Douglas  ▼.  Dauglas,  4  Idaho,  295,  38  Pac.  934,  holding  charge 
that  woman  is  public  prostitute  not  actionable  per  se,  as  neither  adul- 
tery, prostitution  nor  fornication  are  crimes  in  Idaho;  McDonald  v. 
Nugent,  122  Iowa,  653,  98  N.  W.  507,  words  charging  another  with  being 
afflicted  with  venereal  disease  are  slanderous  per  se  and  proof  of  their 
utterance  establishes  malice  without  other  evidence ;  Williams  v.  Riddle, 
145  Ky.  461,  462,  AniL  Gas.  1913B,  1151,  36  L  R.  A.  (K.  S.)  974,  140 
S.  W.  661,-662,  saying  that  one  is  a  "damn  negro  and  his  mother  was 
a  mulatto"  is  not  actionable  per  se;  J.  M.  James  Co.  v.  Continental 
Nat.  Bank,  105  Tenn.  8,  58  S.  W.  263,  holding  statute  prescribing  six 
months*  limitation,  for  "actions  for  slanderous  words  spoken,"  has  no 
application  to  action  for  injury  to  credit  by  wrongful  act  of  banker 
refusing  to  pay  check  to  customer  who  had  deposit  to  meet  it;  Denney 
V.  Northwestern  Credit  Assn.,  55  Wash.  333,  25  L.  R.  A.  (N.  S.)  1021, 
104  Pac.  770,  publishing  plaintiff's  name  in  credit-book  with  notation 
that  any  information  would  be  furnished  on  application  did  not  con- 
stitute libel;  Mains  v.  Whiting,  87  Mich.  180,  49  N.  W.  562,  charging 
attorney  with  complication  in  embezzlement  is  actionable  without  special 
damage;  Chaplin  v.  Lee,  18  Neb.  441,  25  N.  W.  609,  charge  of  embezzle- 
ment is  slanderous  per  se;  Kansas  City  etc.  R.  R.  Co.  v.  Delaney,  102 
Tenn.  295,  45  L.  R.  A«  602,  52  ff.  W.  153,  "he  left  our  service  during 
strike"  not  libelous  per  se;  Wormack  v.  Circle,  29  Gratt.  198,  "that  A 
.attempted  to  bribe  B  to  bum  wheat"  is  slanderous  per  se. 

Distinguished  in  Moore  v.  Rolin,  89  Va.  Ill,  16  L  R.  A,  627,  15  S.  E. 
521,  disallowing  recovery  for  wrongful  filling  of  subcontractor's  lien 
without  special  damage. 

Words  Imputing  Immoral  conduct  not  criminal  are  not  actionable  per 
se;  hence  accusation  of  fornication  but  not  adultery  is  not  actionable  per  se. 
Approved  in  Richey  v.  State,  172  Ind.  136,  189  Am.  St.  Rep.  362,  19 
Ann.  Caa.  654,  87  N.  E.  1033,  refusing  to  sustain  conviction  for  fornica- 
tion with  servant  girl;  Warner  v.  Baker,  36  App.  D.  C.  502,  holding 
words  imputing  that  candidate  for  public  office  obtained  campaign 
money  from  race-track  not  actionable  per  se;  Ledlie  v.  Wallen,  17 
Mont.  153,  42  Pac.  289,  following  rule;  Ex  parte  Mason,  29  Or.  21, 
54  Am.  St.  Rep.  773,  43  Pac.  652,  arguendo. 

Distinguished  in  Gates  v.  New  York  Recorder,  155  N.  Y.  234,  49  N.  E. 
771,  charging  woman  with  being  concert-hall  singer  at  Coney  Island  is 
libelous  per  se. 

Words  actionable  per  se.    Notes,  8  Am.  Dec.  650;  12  Am.  Dec.  40. 
Actionable  words  not  imputing  crime.    Note,  12  Am.  Dec.  45. 

Charging  woman  with  unchastity  as  actionable  per  se.    Note,  15 
Ann.  GajB.  1244. 
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Slander  and  libel  in  charging  woman  with  nnchastity.    Note,  24 
L.  R.  A«  (K.  S.)  680,  687,  608. 

Whether  married  woman  can  be  guilty  of  offense  of  prostitution  or 
fornication.    Note,  Ann.  Cba.  1916A,  322. 

There  Is  a  marked  distinction  between  slander  aad  Ub^  and  many 
things  actionable  when  written  are  not  so  if  spoken,  without  special  dam- 
age. 

Approved  in  Friedlander  ▼.  Rapley,  38  App.  D.  C.  212,  holding  ac- 
cusing applicant  for  admission  to  theater  of  having  obtained  tickets 
fraudulently  is  not  actionable  per  se;  Orchard  v.  Globe  Printing  Co., 
240  Mo.  591, 144  S.  W.  816,  holding  publication  of  article  claiming  candi- 
dates for  public  office  had  entered  into  agreement  to  obtain  parol  of  negro 
convict  in  exchange  for  votes  was  libelous. 

An  Innnendo  cannot  introduce  a  meaning  to  words  broader  than  they 
naturally  bear  unless  connected  with  proper  introductory  avexments. 

Approved  in  Grand  v.  Dreyfus,  122  Cal.  61,  54  Pae.  300,  charging 
with  "selling"  hogs  meaning  to  "steal"  not  actionable  without  induce- 
ment ;  Legg  V.  Dunleavy,  80  Mo.  564,  60  Am.  "Ebeip,  516,  charging  public 
architect  with  giving  work  for  commission,  extrinsic  facts  making  libel- 
ous must  be  shown ;  Baldwin  v.  Walser,  41  Mo.  App.  252,  applied  where 
one  not  partner  gives  notice  he  has  withdrawn. 

Words  are  only  actionable  as  slander  when  containing  plain  imputa- 
tion not  merely  of  some  indictable  offense,  but  one  of  an  infamous  character, 
or  subject  to  infamous  punishment. 

Approved  in  Quigley  v.  McKee,  12  Or.  24,  58  Am.  Bep.  821,  5  Pac.  348, 
calling  party  a  thief  is  slanderous  per  se. 

Words  falsely  spoken,  imputing  criminal  offense  involving  moral  turpi- 
tude and  injuring  social  standing,  are  actionable  per  se,  though  it  is  not 
technically  infamous. 

Approved  in  Sipp  v.  Coleman,  179  Fed.  998,  holding  accusing  one  of 
having  been  convicted  of  beating  his  mother  was  slanderous  per  se; 
Weitcrshausen  v.  Croatian  Printing  etc.  Co.,  151  Fed.  947,  holding 
article  alleging  dishonesty  in  partnership  dealings  was  libelous  per  se; 
Marino  v.  Di  Marco,  41  App.  D.  C.  77,  Ann.  Ca«.  1914D,  1149,  48  L.  R.  A. 
(N.  8.)  1214,  claiming  that  fruit  dealer  sells  rotten  fruit,  a  pjmishable 
offense,  is  actionable  per  se;  Spears  v.  McCoy,  156  Ky.  3,  49  L.  R.  A. 
(K.  S.)  1038,  159  S.  W.  611,  holding  accusing  male  school-teacher  of 
courting  girl  students  was  actionable  per  se ;  Page  v.  Merwin,  54  Conn. 
434,  8  Atl.  675,  charging  man  with  fornication  is  libelous  per  se. 

Where  words  are  not  slander  per  se  special  damage  must  be  alleged, 
and  plaintiff  must  show  in  what  way  it  results,  and  that  it  is  proximate. 
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Approved  in  Victor  Safe  etc.  Co.  v.  Deright,  147  Fed.  213,  8  Ann.  Cas. 
809,  77  C.  C.  A.  437,  language  in  letter  by  competitor  in  disparagement 
of  plaintiff's  goods  not  actionable  in  absence  of  special  damages;  Jar- 
men  V.  Rea,  137  Cal.  344,  70  Pac.  217,  holding  where  words  spoken  in 
connection  with  the  inducement  impute  to  one  the  acceptance  of  bribe 
while  in  office,  though  spoken  after  expiration  of  term,  special  damages 
need  not  be  alleged  or  proved;  Cain  v.  Chesapeake  etc.  Telephone  Co., 
3  App.  D.  C.  556,  holding  claim  of  telephone  company  that  plaintiff  did 
not  answer  his  bell  was  not  actionable  per  se;  Hopkins  Chemical  Co.  v. 
Read  Drug  etc.  Co.,  124  Md.  215,  92  Atl.  480,  holding  declaration  that 
article  manufactured  contained  grit  not  actionable  per  se;  Henry  v. 
Cheny  &  Webb,  30  R.  I.  26,  32,  41,  136  Am.  St.  Rep.  928,  18  Ann.  Oas. 
1006,  24  L  R.  A.  (K.  8.)  991,  73  Atl.  102,  105, 108,  holding  publishing  of 
plafntifTs  picture  in  advertisement  does  not  give  cause  of  action  for 
libel,  even  though  it  subjects  him  to  ridicule;  dissenting  opinion  in 
Wisner  v.  Nichols,  165  Iowa,  34,  143  N.  W.  1027,  majority  holding 
claim  that  plaintiff  was  responsible  for  immorality  in  town  libelous  per 
se ;  Walker  v.  Tribune  Co.,  29  Fed.  829,  that  by  calling  man  a  "crank" 
"he  lost  great  earnings"  is  too  indefinite;  Bush  v.  McMann,  12  Colo. 
App.  507,  55  Pac.  957,  applied  to  letter  to  mortgagee  causing  him  to 
foreclose;  Wilson  v.  Dubois,  35  Minn.  473,  69  Am.  Rep.  337,  29  N.  W. 
69,  in  slander  of  title  loss  of  sale  to  particular  person  must  be  shown; 
Ledlie  v.  Wallen,  17  Mont.  155,  42  Pac.  290,  all^ation  of  attempt 
"to  destroy  her  business  as  school-teacher"  is  insufficient;  Kansas  City 
etc.  R.  R.  Co.  V.  Delaney,  102  Tenn.  296,  45  L.  R.  A.  602,  52  S.  W.  153, 
that  "he  was  greatly  injured,  unable  to  obtain  employment,''  is  insuffi- 
cient ;  May  v.  Wood,  172  Mass.  13,  51  N.  E.  192,  arguendo. 

Special  damage  in  action  for  slander  means  pecuniary  loss,  including 
substantial  hospitality  of  friends. 

Approved  in  Ebersole  v.  Fields,  181  Ala.  425,  62  South.  75,  holding 
mental  perturbation  not  part  of  damage  in  action  for  slander  of  title; 
Weller  v.  Western  State  Bank,  18  Okl.  502,  90  Pac.  884,  holding  in 
action  against  bank  for  dishonoring  check,  damages  may  be  recovered 
as  for  slander;  State  v.  Darwin,  63  Wash.  311,  33  L  R.  A.  (N.  S.)  1026, 
115  Pac.  311,  accusing  person  of  selling  goods  on  conditional  sale  is 
not  actionable  per  se ;  Walker  v.  Tribune  Co.,  29  Fed.  829,  arguendo. 

91  U.  a  238-246,  23  L.  Ed.  314,  MUTUAL  ETC.  INS.  00.  ▼.  TIBDAUS. 

Judgments  in  rem  are  conclusive  of  point  adjudicated,  unless  impeached 
for  fraud. 

Approved  in  Tilt  v.  Kelsey,  207  U.  S.  52,  52  L  Ed.  99,  28  Sup.  Ct. 
1,  refusing  to  allow  New  York  succession  tax  on  New  Jersey  estate 
levied  after  all  claims  had  been  barred;  Richmond  etc.  R.  R.  Co.  v. 
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Gorman,  7  App.  D.  C.  110,  holding  defense  of  railroad  in  injury  pro- 
ceeding that  settlement  had  been  made  to  administrator  of  decedent  can- 
not be  collaterally  attacked  on  account  of  fraud  of  administrator. 

Judgment  of  inobate  court  Is  not  tliat  deceased  is  dead,  but  that  execu- 
tor Is  entitled  to  letters. 

Approved  in  Scott  v.  McNeal,  164  U.  S.  40,  47,  88  L.  Ed.  900,  902, 
14  Sup.  Ct.  1110,  1113,  court  cannot  administer  estate  of  living  person ; 
Beam  ▼.  Copeland,  64  Ark.  73,  14  S.  W.  1094,  and  Day  v.  Floyd,  130 
Mass.  480,  both  arguendo. 

Letters  of  an  executor  or  administrator  are  only  concluslYe  evidence 
of  their  right  to  act  and  cff  the  probate  of  the  will. 

Approved  in  Singo  v.  Fritz,  166  Ala.  662,  51  Soiith^  868,  refusing  to 
set  aside  decree  devising  lands  to  widow  of  decedent  on  account  of  want 
of  notice  to  minor  heir;  Philip  v.  Heraty,  135  Mich.  456,  100  N.  W. 
187,  grant  of  administration  to  alleged  widow,  is  not  conclusive  as  to 
widowhood  which  may  be  collaterally  attacked  by  one  who  took  no  part 
in  administration  proceedings;  In  re  Hanson,  105  Minn.  37,  127  Am.  St. 
Rep.  523,  117  N.  W.  238,  holding  want  of  proper  notice  of  time  for  ap- 
pointment of  administrator  will  not  avoid  proceedings,  all  other  things 
being  regular;  Boehme  v.  Sovereign  Camp,  W.  O.  W.,  98  Tex.  379,  380, 
84  S.  W.  424,  where  action  on  life  policy  depended  on  ground  of  suicide, 
finding  at  inquest,  is  not  admissible;  Steinberg  v.  Saltzman,  130  Wis. 
427,  110  N.  W.  201,  holding  issuance  of  letters  testamentary  to  person 
not  entitled  thereto  is  not  void  but  voidable;  Dennis  v.  Burt,  122  Cal. 
42,  68  Am.  St  Bep.  20,  54  Pac.  379,  letters  without  seal  cannot  be  collat- 
erally attacked ;  Chicago  etc.  Ry.  Co.  v.  Gouldin,  64  Iowa,  348,  20  N.  W, 
467,  payment  to  de  facto  administrator  discharges  debtor;  Day  v.  Floyd. 
130  Mass.  489,  are  conclusive  that  in  action  against  estate  he  is  bound 
to  pay;  Moreland  v.  Lawrence,  23  Minn.  86,  Pick  v.  Strong,  26  Minn. 
305,  3  N.  W.  698,  and  Missouri  etc.  R.  R.  Co.  v.  Bradley,  51  Neb.  606, 
71  N.  W.  286  (dissenting  opinion,  p.  610,  71  N.  W.  287),  court  having 
jurisdiction,  letters  cannot  be  collaterally  attacked. 

Conclusiveness  of  probate  as  res  judicata.    Note,  21  L.  B.  A.  685. 

Judgment  on  precise  point  is  not  admissible  in  another  suit,  civil  or 
criminal,  against  one  not  privy  to  record. 

Approved  in  Humes  v.  Scruggs,  94  U.  S.  25,  24  L.  Ed.  52,  decree  of 
confirmation  of  conveyance  to  wife  not  binding  on  assignee  in  bank- 
ruptcy; Engel  V.  State,  65  Md.  547,  5  Atl.  253,  one  not  party  or  privy 
is  not  affected  by  judgment;  McCamant  v.  Roberts,  66  Tex.  263,  1  S.  W. 
261,  judgment  against  heirs  not  admissible  to  show  death. 

Certiflcate  of  naturalization  is  condnsiYe  as  to  cttisenship,  but  is  not 
evidence  of  age,  residence  or  character. 
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Approved  in  In  re  XJrdang,  212  Fed.  559^  and  In  re  Joseph,  214  Fed. 
816,  both  holding  applicant  for  citisKenship  papers,  having  reached  his 
majority  seven  months  after  act  of  1910,  could  not  be  naturalized,  not 
having  made  his  declaration  of  intention;  In  re  Colbert's  Estate,  51 
Mont.  469, 153  Pac.  1026,  holding  record  of  naturalization  is  not  conclu- 
sive as  to  nativity  of  person;  dissenting  opinion  in  United  States  v. 
Mulvey,  232  Fed.  521,  majority  holding  order  of  naturalization  is  not  a 
judgment  against  all  the  world,  and  can  be  impeached;  Pintsch  Com- 
pressing Co.  V.  Bergin,  84  Fed.  141,  point  that  certificate  is  conclusive 
as  any  other  judgment. 

In  suit  by  widow  for  Insurance  payable  to  her,  letters  testamentary 
issued  to  her  are  not  admissible  to  show  death  of  husband. 

Approved  in  Hegler  v.  Faulkner,  153  U.  S.  118,  38  L.  Ed.  656,  14  Sup. 
Ct.  782,  age  of  Indian  in  allotment  report  not  admissible  to  show  age 
in  another  action;  Emert  v.  Stouffer,  64  Md.  552,  3  Atl.  294,  letters  of 
administration  do  not  prove  intestacy  where  will  is  offered  for  probate ; 
Brigham  v.  Fayerweather,  140  Mass.  415,  5  N.  E.  268,  decree  admittins? 
will  not  admissible  on  mental  capacity  to  make  deed ;  Morin  v.  St.  Paul 
etc.  Ry.  Co.,  33  Minn.  178,  22  N.  W.  262,  judgment  of  heirship  in  foreign 
State,  not  evidence  of  death ;  McComant  v.  Roberts,  66  Tex.  264, 1  S.  W. 
262,  judgment  against  heirs  is  not  evidence  of  death  against  one  claim- 
ing from  ancestor ;  dissenting  opinion  in  Brown  v.  Smart,  69  Md.  336,  17 
Atl.  1102,  majority  holding  assignment  void  on  adjudication  of  insol- 
vency; Day  V.  Floyd,  130  Mass.  489,  arguendo. 

Distinguished  in  Hemdon  v.  Vick,  18  Tex.  Civ.  App.  586,  45  S.  W. 
854,  appointment  of  guardian  for  lunatic  is  evidence  of  his  lunacy. 

Grant  of  administration  as  evidence  of  death.    Note,  19  Am.  Bep. 
148. 

Facts  sufficient  td  raise  presumption  of  death  from  absence  for  less 
than  seven  years.    Note,  Ann.  Gas.  1916B,  72. 

Abridgment  of  time  necessary  to  raise  presumption  of  death.    Note, 
L.  B.  A.  1915B,  748. 

Miscellaneous.  Cited  in  Dorrance  v.  Raynsford,  67  Conn.  6,  52  Am. 
St.  Bep.  267,  34  Atl.  707,  and  Continental  Ins.  Co.  v.  Wilson,  45  Kan. 
253,  23  Am.  St.  Bep.  722,  without  application. 

91  U.  S.  246-249,  23  L.  Ed.  318,  BUTTEBnELD  ▼.  USHEB. 
Decree  conflrming  Judicial  sale  la  final. 
Approved  in  Stokes  v.  Williams,  226  Fed.  152,  holding  decree  authcHr- 
izing  receivers  of  corporation  to  sell  assets  to  creditors  is  a  final  decree, 
and  appealable;  Investment  Registry  v.  Chicago  etc.  R.  Co.,  212  Fed. 
603,  129  C.  C.  A.  130,  holdii^:  decree  denying  confirmation  of  sale  of 
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property  sold  at  foreclosure  sale  is  final  as  to  purchaser;  Thompson  ▼. 
Rospigliosi,  162  N.  C.  163,  77  S.  E.  119,  hotding  appeal  to  Superior  Court 
from  order  of  clerk  overruling  demurrer  brings  whole  case  within  juris- 
diction of  Superior  Court;  Wilson  v.  Meyer,  23  Utah,  534,  65  Pac.  489, 
holding  order  refusing  to  confirm  sale  of  decedent's  personalty  is  ap- 
pealable; Sage  V.  Central  R.  R.  Co.,  96  U.  S.  714,  24  L.  Ed.  648,  and 
Chase  v.  Driver,  92  Fed.  784,  34  C.  C.  A.  668,  following  rule ;  Hovey  v. 
McDonald,  109  U.  S.  155,  27  L.  Ed.  890,  3  Sup.  Ct.  139,  decree  confirm- 
ing auditors'  report  is  final. 

91  U.  S.  249-261,  23  L.  Ed.  319,  MUU.EB  y.  EHLEBS. 

Bill  of  exceptions  signed  after  term  of  Judgment,  without  ezpresa  order 
during  term  or  consent  of  parties.  In  absence  of  extraordinary  circum- 
stances is  not  considered  on  error. 

Approved  in  Western  Inv.  Co.  v.  Mayberry,  23  Okl.  78,  99  Pac.  652, 
following  rule;  Jennings  v.  Philadelphia  etc.  Ry.  Co.,  218  U.  S.  257,  64 
L.  Ed.  1031,  31  Sup.  Ct.  1,  refusing  to  consider  bill  signed  after  term 
at  which  judgment  was  rendered;  Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co., 
233  Fed.  918,  refusing  to  consider  errors  in  rulings  when  not  based  on 
bill  of  exceptions ;  Freeman  v.  United  States,  227  Fed.  740,  holding  negli- 
gence of  attorney  in  furnishing  exhibits  will  be  deemed  an  acquiescence 
in  delay;  City  of  Harper  v.  Daniels,  211  Fed.  60,  129  C.  C.  A.  242,  hold- 
ing where  pending  motion  for  new  trial  did  not  continue  court's  juris- 
diction, bill  of  exceptions  will  be  ignored  when  not  signed  within  proper 
time;  Robertson  v.  Cockrell,  209  Fed.  843,  126  C.  C.  A.  567,  affirming 
judgment  when  bill  of  exceptions  not  seasonably  allowed;  Mahoning 
Valley  Ry.  Co.  v.  OUara,  196  Fed.  947,  116  C.  C.  A.  495,  holding  judg- 
ment not  final  until  motion  for  new  trial  denied;  Wyss-Thalman  v. 
Maryland  Casualty  Co.,  193  Fed.  54,  113  C.  C.  A.  383,  refusing  to  con- 
sider bill  after  lapse  of  time  where  no  order  granted ;  Dalton  v.  Gunni- 
son, 165  Fed.  874,  91  C.  C.  A.  457,  holding  inability  of  court  stenog- 
rapher to  transcribe  notes  was  extraordinary  circumstance  excusing 
delay ;  Pittsburgh  Gas  etc.  Co.  v.  Goff-Kirby  Coal  Co.,  151  Fed.  468,  81 
C.  C.  A.  76,  holding  where  exhibits  were  lost  without  fault  and  could 
not  be  found  until  after  term  delay  will  be  excused ;  Koewing  v.  Wilder, 
126  Fed.  474,  61  C.  C.  A.  312,  holding  where  during  term  at  which  judg- 
ment was  entered,  court  entered  order  directing  verdict  for  defendant 
and  allowing  "such  time  as  counsel  should  want  to  prepare  bill  of  ex- 
ceptions," such  order  operates  to  extend  time  for  preparing  bill  to  date 
beyond  term;  Western  Dredging  etc.  Co.  v.  Heldmaier,  116  Fed.  181, 
183,  53  C.  C.  A.  625,  holding  where  causes  tried  by  judge  of  another 
district  and  bill  of  exceptions  was  presented  to  judge  of  district  who 
signed  it,  trial  judge  being  absent,  and  it  was  afterward  suppressed  by 
vin— «6 
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Circuit  Court  of  Appeals^  trial  judge  could,  at  subsequent  term,  allow  it 
nunc  pro  tunc;  West  v.  East  Coast  Cedar  Co.,  113  Fed.  741,  51  C.  C.  A. 
411,  holding  though  Circuit  Court  cannot  determine  what  shall  be  in- 
corporated in  transcript  on  error  to  Circuit  Court  of  Appeals,  action  in 
incorporating  therein  testimony  which  it  excluded  as  incompetent  and 
which  is  not  in  bill  of  exceptions  is  harmless  error;  City  of  Manning  v. 
German  Ins.  Co.,  107  Fed.  56,  46  C.  C.  A.  144,  holding  judgment  at  law 
cannot  be  vacated  or  modified  by  court  rendering  it  after  term  in  ab- 
sence of  motion  or  proceeding  for  that  purpose  during  such  term;  Re- 
liable Incubator  etc.  Co.  v.  Stahl,  102  Fed.  593,  42  C.  C.  A.  522,  holding 
bill  of  exceptions  presented  after  term  must  show  extension  of  time  or 
waiver  by  adverse  party;  Post  v.  Wise  Tp.,  101  Fed.  205,  holding  where 
no  exception  was  taken  to  verdict  at  time  of  its  return,  it  may  be  cor- 
rected for  error  of  law  by  motion  to  set  it  aside  or  for  new  trial  made 
within  two  days  after  rendition;  Merchants*  Ins.  Co.  v.  Buckner,  98 
Fed.  224,  39  C.  C.  A.  19,  holding  where  motion  for  new  trial  is  duly 
filed,  but  not  acted  upon,  at  trial  term,  but  stay  of  execution  is  granted, 
bill  of  exceptions  may  be  settled  and  filed  at  succeeding  term;  Johnson 
V.  Gebhauer,  159  Ind.  276,  277,  64  N.  E.  857,  holding  Acts  1901,  p.  511, 
providing  that  where  attempt  had  been  made  to  make  evidence  part  of 
record  on  appeal  by  filing  bill  of  exceptions  under  Acts  1899,  p.  384, 
court  might  extend  time  for  filing  bill,  is  void  as  impairing  contracts; 
Kelly  V.  Moore,  22  App.  D.  C.  7,  8,  refusing  to  consider  bill  filed  after 
expiration  of  time;  Talty  v.  District  of  Columbia,  20  App.  D.  C.  491, 
holding  affidavits  that  bill  of  exceptions  was  inadvertently  dated  beyond 
time  will  not  be  cx)nsidered  in  contradicting  face  of  record;  Brown  v. 
Bradley,  6  App.  D.  C.  223,  holding  bill  may  be  settled  before  motion  for 
new  trial  is  disposed  of;  Thornton  v.  Commonwealth,  113  Va.  743,  73 
S.  E.  484,  holding  where  evidence  sought  to  be  reviewed  was  not  con- 
tained in  bill  it  was  not  considered  on  appeal;  United  States  v.  Sena, 
15  N.  M.  201,  106  Pac.  387,  holding  where  appeal  is  made  from  one  t^rm 
and  dismissed,  and  a  second  appeal  is  made  from  next  term,  first  term 
is  one  from  which  time  for  filing  bill  of  exceptions  is  to  run;  Jones  v. 
Grover  &  Baker  Sewing  Machine  Co.,  131  U.  S.  el.  (Appx.),  24  L.  Ed. 
926,  United  States  v.  Jones,  149  U.  S.  263,  37  L.  Ed.  726,  13  Sup.  Ct. 
840,  Morse  v.  Anderson,  150  U.  S.  158,  37  L.  Ed.  1037,  14  Sup.  Ct.  44, 
Richmond  etc.  R.  R.  Co.  v.  M'Gee,  50  Fed.  907,  2  C.  C.  A.  81,  United 
States  V.  Kelly,  89  Fed.  950,  32  C.  C.  A.  441,  Irvine  v.  Angus,  93  Fed. 
629,  35  C.  C.  A.  501,  and  Michigan  Ins.  Bank  v.  Eldred,  143  U.  S.  298, 
36  L.  Ed.  163,  12  Sup.  Ct.  452,  court  cannot  allow  or  alter  bill  after 
term ;  Hume  v.  Bowie,  148  U.  S.  253,  87  L.'  Ed.  440,  13  Sup.  Ct.  584,  ex- 
ception, seasonably  taken,  may  be  signed  within  time,  depending  on 
rules  and  discretion  of  judge;  Ward  v.  Cochran,  150  U.  S.  602,  603,  87 
L.  Ed.  nod,  14  Sup.  Ct.  231,  and  Yellow  Poplar  Lumber  Co.  v.  Chap- 
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man,  74  Fed.  451,  20  C.  C.  A.  503,  time  extended  by  espress  order; 
Eagle  Mfg.  Co.  v.  Draper,  14  Blatchf.  336,  Fed.  Cas.  4234,  discussing 
when  judgment  is  vacated  to  allow  exceptions  to  appear  seasonably 
filed;  Herbert  v.  Butler,  14  Blatchf.  358,  359,  Fed.  Cas.  6397,  disallowing 
signing  after  two  and  one-half  years;  Whalen  v.  Sheridan,  18  Blatchf. 
309,  5  Fed.  437,  disallowing  filing  after  term  for  sickness  and  poverty; 
Whalen  v.  Sheridan,  18  Blatchf.  324,  325,  10  Fed.  661,  662,  disallowing 
for  poverty;  Linden  v.  Lewis,  1  Fed.  380,  no  power  to  reopen  final  judg- 
ment after  term ;  United  States  v.  Train,  12  Fed.  854,  writ  of  error  not 
dismissed  where  parties  agree  to  bill  filed  as  of  last  day  of  term ;  Sweet 
V.  Perkins,  24  Fed.  779,  780,  Marine  etc.  Co.  v.  Herreshoff  Min.  Co.,  32 
Fed.  824,  and  Scaif e  v.  Western  etc.  Land  Co.,  87  Fed.  310,  30  C.  C.  A. 
661,  all  holding  bill  must  be  settled  before  end  of  term  of  thai;  Libby 
v.  Crossley,  40  Fed.  565,  delay  not  excused  by  attempted  compromise; 
Preble  v.  Bates,  40  Fed.  746,  allowing  bill  at  term  when  judgment  is  en- 
tered, not  when  trial  was  had ;  Woods  v.  Lindvall,  48  Fed.  74,  1  C.  C.  A. 
34,  where  judgment  is  entered  at  once  on  verdict,  bill  of  exceptions 
allowed  at  term  where  motion  for  new  trial  is  determined;  Sutherland 
V.  Round,  57  Fed.  471,  6  C.  C.  A.  428,  bill  not  amended  after  term  for 
neg:ligent  omissions  of  counsel;  Missouri  etc.  Ry.  Co.  v.  Russell,  60  Fed. 
502,  9  C.  C.  A.  108,  time  cannot  be  extended  by  order  during  vacation; 
Southern  Pac.  Co.  v.  Johnson,  69  Fed.  562,  16  C.  C.  A.  317,  allowing 
bill  after  expiration  of  time,  though  at  same  time  as  judgment;  Gold 
Street  v.  Newton,  2  Dak.  154,  3  N.  W.  331,  Saint  Croix  Lumber  Co.  v. 
Pennington,  2  Dak.  473,  11  N.  W.  499,  and  Evans  v.  Baggs,  3  N.  M.  518, 
4  N.  M.  148,  13  Pac.  208,  not  settled  within  statutory  period  is  stricken 
out ;  Hale  v.  Rice,  124  Mass.  296,  case  continued  nisi,  bill  may  be  allowed 
at  succeeding  term;  dissenting  opinion  in  Aetna  Ins.  Co.  v.  Boon,  95 
U.  S.  142,  24  L.  Ed.  408,  majority  considering  special  finding  at  next 
term;  Lilienthal  v.  Wallach,  36  Fed.  256,  United  States  v.  Claasen,  46 
Fed.  69,  Bound  v.  South  Carolina  Ry.  Co.,  55  Fed.  188,  Celina  v.  East- 
port  Sav.  Bank,  68  Fed.  403,  15  C.  C.  A.  495,  and  Ex  parte  Buskirk.  72 
Fed.  21,  18  C.  C.  A.  410,  all  arguendo. 

Distinguished  in  Davies  v.  Patrick,  122  U.  S.  143,  30  L.  Ed.  1092,  7 
Sup.  Ct.  1103,  where  bill  seasonably  submitted  and  delay  in  signing 
caused  by  judge;  Chateaugay  Iron  Co.,  Petitioner,  128  U.  S.  555,  32 
L.  Ed.  512,  9  Sup.  Ct.  153,  where  rules  of  court  fix  certain  time  irre- 
spective of  term;  Coe  v.  Morgan,  13  Fed.  845,  bill  not  signed  in  time, 
court  may  allow  it  in  its  discretion  before  judgment  is  entered;  New 
York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  190,  191,  5  C.  C.  A.  461,  bill  filed 
at  term  of  verdict,  though  not  then  presented  to  judge,  considered; 
Talbot  V.  Press  Pub.  Co.,  80  Fed.  568,  order  may  be  made  after  term 
enlarging  time,  nunc  pro  tunc;  Johnson  v.  Northern  Pac.  R.  R.  Co., 
1  N.  D.  357,  358,  48  N.  W.  228,  bill  inay  be  allowed  after  expiration 
of  statutorv  time. 
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91  U.  8.  262-254,  23  L.  Bd.  320,  WBIOHT  y.  TEBBITT8. 

Contingent  contract  for  presentation  of  claim  l>ef ore  treaty  commission 
is  not  illegal  or  against  public  policy. 

Approved  in  Muller  v.  Kelly,  116  Fed.  545,  following  rule;  Nutt  v. 
Knut,  200  U.  S.  21,  50  L.  Ed.  363,  26  Sup.  Ct.  216,  illegality  of  clause 
in  contract  for  prosecution  of  claim  against  government  making  pay- 
ment of  compensation  lien  on  claim  does  not  avoid  part  of  contract 
providing  for  compensation ;  Northwestern  S.  S.  Co.  v.  Cochran,  191  Fed. 
151,  111  C.  C.  A.  626,  holding  assignment  of  number  of  claims  against 
one  party  to  attorney  is  not>  champertous  when  latter  is  not  to  advance 
costs;  Thurston  v.  Bullowa,  42  App.  D.  C.  22,  holding  agreement  that 
attorney's  reward  is  to  be  one-third  of  recovery  does  not  constitute  a 
lien  against  amount  recovered;  Dale  v.  Richards,  21  D.  C.  323,  holding 
attorney  holding  money  for  client  is  not  liable  for  interest  until  after 
demand  and  refusal;  Gordan  v.  Gordan's  Admr.,  168  Ky.  417,  182  S.  W. 
223,  holding  agreement  of  father  to  reimburse  a^on  for  efforts  in  obtain- 
ing pardon  of  brother  was  not  unlawful;  Stroemer  v.  Van  Arsdel,  74 
Neb.  140,  121  Am.  St.  Bep.  718,  4  L.  R.  A.  (N.  S.)  212,  103  N.  W.  1055, 
holding  contract  of  attorney  for  procurement  of  legislative  action  is 
not  against  public  policy;  Field  v.  Sammis,  12  N.  M.  48,  73  Pac.  621, 
garnishee's  liability  to  principal  debtor  is  measure  of  liability  to  creditor ; 
dissenting  opinion  in  Muller  v.  Kelly,  125  Fed.  216,  60  C.  C.  A.  170, 
majority  holding  where  alien  who  could  not  understand  English  while 
confined  in  hospital  from  injuries  received  in  street-car  signed  writing 
through  agency  of  physician  employing  defendant  as  attorney  on  con- 
tingent fee  and  matter  was  settled  without  suit,  and  alien  received  and 
receipted  for  half  of  sum  paid,  in  action  against  attorney  for  balance, 
fairness  of  contract  is  for  jury;  Stanton  v.  Embrey,  93  U.  S.  556,  23 
L.  Ed.  985,  claim  in  executive  department;  Hickox  v.  Elliott,  10  Sawy. 
429,  22  Fed.  22,  allowing  champertous  contract;  Wassell  v.  Armstrong, 
35  Ark.  266,  contingent  fee  for  cotton  claimed,  not  contrary  to  act  of 
Congress,  February  26,  1853;  Kirtcher  v.  Love,  19  Colo.  545,  36  Pac. 
153;  Aultman  v.  Waddle,  40  Kan.  202,  19  Pac.  736,  and  Omaha  etc. 
R.  R.  Co.  V.  Brady,  39  Neb.  50,  57  N.  W.  773,  agreement  not  void 
unless  attorney  pays  costs;  Manning  v.  Sprague,  148  Mass.  22,  12  Am. 
St.  Rep.  511,  1  L.  R.  A.  518,  18  N.  E.  674,  allowing  contingent  contract 
before  Alabama  claims  commissioners;  County  of  Chester  v.  Barber, 
97  Pa.  St.  463,  allowing  such  contract;  Manning  v.  Leighton,  65  Vt.  93, 
24  L.  R.  A.  690,  26  Atl.  260,  arguendo. 

Distinguished  in  Ball  v.  Halsell,  161  U.  S.  80,  40  L.  Ed.  624,  16  Sup. 
Ct.  556,  disallowing  contingent  contract  in  claim  for  Indian  depredation 
by  statute;  Owens  v.  Wilkinson,  20  App.  D.  C.  65,  holding  assignment 
of  interest  in  claim  against  government  as  reward  for  services  in 
prosecuting  claim  is  void  as   against  public  policy;   Johnson   v.  Van 
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Wyek,  4  App.  D.  C.  319,  41  L.  R.  A.  520,  holding  deed  convej'ing  prop- 
erty to  person  for  purpose  of  maintaining  ejectment,  remuneration  to 
come  out  of  recovery,  was  champertous  and  void. 

Contingent  fees  as  champertous.    Note,  16  Am.  Dec.  320. 

What  contracts  of  attorneys  are  void  as  against  public  policy. 
Note,  13  Am.  St  Rap.  299,  300. 

Contracts  between  attorneys  and  clients.    Note,  83  Am.  St.  Rep.  184. 

91  V.  8.  254-257,  23  K  Ed.  345,  HAINES  ▼.  OARPENTEB. 

Federal  courts  may  not  enjoin  proceedings  In  State  courts,  except  as 
provided  by  bankrupt  law. 

Approved  in  Hull  v.  Burr,  234  U.  S.  723,  58  L.  Ed.  1563,  34  Sup.  Ct. 
892,  holding  injunction  will  not  lie  to  restrain  trustee  in  bankruptcy 
from  suing  in  ejectment  in  State  court;  United  States  v.  Parkhurst- 
Davis  Co.,  176  U.  S.  320,  44  L.  Ed.  486,  20  Sup:  Ct.  424,  holding  injunc- 
tion against  enforcing  claims  against  Indians  in  State  court  cannot  be 
granted  by  Federal  court;  Goodman  Mfg.  Co.  v.  Pittsburg-Buffalo  Co., 
222  Fed.  148,  holding  where  one  of  three  receivers  appealed  from  order 
of  State  court  declaring  mortgage  valid  lien,  Federal  court  could  not 
restrain  appeal;  Western  Union  Telegraph  Co.  v.  Louisville  etc.  R.  Co., 
218  Fed.  629,  holding  railroad  could  not  seek  Federal  injunction  to 
enjoin  action  in  State  court  brought  by  telegraph  company  condemning 
right  of  way;  People's  Gaslight  &  Coke  Co.  v.  Chicago,  192  Fed.  403, 
holding  Federal  court  could  not  restrain  enforcement  of  city  ordinance 
fixing  gas  rates;  Rochester  German  Ins.  Co.  v.  Schmidt,  175  Fed.  729, 
99  C.  C.  A.  296,  holding  where  Federal  court  had  jurisdiction  over  two 
of  four  suits  brought  on  insurance  policies,  it  could  not  enjoin  other 
two  actions  in  State  court ;  Patton  v.  Marshall,  173  Fed.  357,  26  L.  R.  A. 
(N.  S.)  127,  97  C.  C.  A.  610,  holding  Federal  court  has  no  power  to 
enjoin  the  further  prosecution  of  an  action  at  law  in  a  State  court 
between  citizens  of  the  same  State  to  permit  one  of  parties  to  litigate 
same  question  before  it  by  making  other  party  defendant  in  suit  in 
equity  pending  therein;  Stewart  v.  Wisconsin  Cent.  Ry.  Co.,  117  Fed. 
784,  holding  Federal  court  which  has  sold  railroad  property  on  fore- 
closure, requiring  purchaser  to  assume  and  pay  certain  claims  against 
receivers,  may  enjoin  actions  in  State  court  on  claims  against  receivers; 
Evans  v.  Gorman,  115  Fed.  402,  holding  Federal  court  cannot  enjoin 
sale  of  estate  lands  ordered  by  Arkansas  probate  court  to  pay  judg- 
ments against  estate,  though  injunction  suit  is  ancillary  to  suit  to 
set  aside  such  judgment  for  fraud;  Home  Ins.  Co.  v.  Virginia-Carolina 
Chemical  Co.,  109  Fed.  690,  enjoining  several  State  actions  on  insurance 
policies  by  same  plaintiff  where  some  of  defendants  filed  bill  in  Federal 
court  alleging  policies  interdependent,  and  setting  up  certain  equities 


91 U.  S.  254-257         NOTES  ON  U.  S.  REPORTS.  1046 

necessary  to  be  adjudicated  before  liability  of  any  one  of  the  insurers 
under  its  policy  could  be  determined;  Aultman  &  Taylor  Co.  t.  Brum- 
field,  102  Fed.  11,  holding  Federal  court  cannot  enjoin  treasurer  from 
proceeding  in  action  to  recover  back  assessment;  Mills  v.  Provident 
Life  etc.  Co.,  100  Fed.  348,  40  C.  C.  A.  394,  holding  Federal  court  cannot 
enjoin  execution  under  State  judgment,  though  writ  asked  by  one  not 
party  to  action  in  State  court  rendering  judgment,  and  who  claims  to 
be  sole  owner  of  land  sought  to  be  sold;  James  v.  Central  Trust  Co., 
98  Fed.  494,  39  C.  C.  A.  126,  holding  judgment  creditor  of  railroad  whose 
cause  of  action  arose  after  sale  of  road  by  Federal  court  in  foreclosure 
proceedings,  and  who  is  seeking  in  State  court  to  enforce  his  judg- 
ment against  road,  cannot  be  enjoined  by  Federal  court;  Leathe  v. 
Thomas,  97  Fed.  138,  139,  38  C.  C.  A.  75,  holding  Federal  court  cannot 
enjoin  sheriff  from  proceeding  with  collection  of  execution  issued  under 
State  judgment;  Eeane  v.  Chamberlain,  14  App.  D.  C.  102,  discussing 
but  not  deciding  whether  courts  of  District  of  Columbia  could  restrain 
action  in  State  of  Maryland;  Beekman  Lumber  Co.  v.  Acme  Harvester 
Co.,  215  Mo.  240,  114  S.  W.  1093,  holding  injunction  issued  by  District 
Court  restraining  garnishment  against  bankrupt  will  not  bar 'action  in 
State  court  after  bankruptcy  proceedings  abandoned;  Bowen  v.  Led- 
better,  32  Okl.  519,  122  Pac.  133,  holding  District  Court  without  power 
to  restrain  land  contest  being  heard  before  commissioner  of  Five  Civil- 
ized Tribes;  Zanhizer  v.  Hefner,  47  W.  Va.  420,  35  S.  E.  4,  holding 
fact  that  attachments  by  four  distinct  creditors  are  levied  on  goods  of 
common  debtor,  they  having  no  connection,  will  not  give  third  party 
claiming  g^ods  injunction  to  prevent  multiplicity  of  suits;  Sargent  v. 
Helton,  115  U.  S.  350,  29  L.  Ed.  418,  6  Sup.  Ct.  80,  bankrupt's  lands 
sold  and  confirmed,  sale  of  same  land  by  State  court  ^ot  enjoined ;  In  re 
Sawyer,  124  U.  S.  220,  81  L.  Ed.  409,  8  Sup.  Ct.  492,  removal  of  mayor 
not  enjoined ;  Tick  Wo  v.  Crowley,  11  Sawy.  424,  425,  26  Fed.  208,  209, 
police  not  enjoined  from  serving  warrants  for  violation  of  unconstitu- 
tional ordinance;  Hutchinson  v.  Green,  2  McCrary,  476,  6  Fed.  838, 
and  Reinach  v.  Atlantic  etc.  R.  R.  Co.,  58  Fed.  45,  receiver  of  State 
court  in  possession  not  enjoined;  First  Nat.  Bank  v.  Hughes,  6  Fed. 
743,  proceeding  by  State  court  against  national  bank  for  taxation  not 
enjoined;  Rensselaer  etc.  R.  v.  Bennington  etc.  R.  R.  Co.,  18  Fed.  618, 
proceeding  under  unconstitutional  statute  not  enjoined;  Wagner  v. 
Drake,  31  Fed.  851,  injunction  of  saloon  by  State  court  not  enjoined 
by  Federal  court  on  removal ;  Dillon  v.  Kansas  etc.  Ry.  Co.,  43  Fed.  Ill, 
112,  pending  condemnation  in  State,  petitioner  not  enjoined  from  en- 
tering; Molony  v.  Massachusetts  Ben.  Assn.,  53  Fed.  210,  injunction 
to  State  court  main  object  of  suit,  bill  dismissed;  Coeur  d'Alene  Ry. 
etc.  V.  Spalding,  93  Fed.  282,  35  C.  C.  A.  295,  rule  also  applies  to  liti- 
gants in  State  courts;  Southern  Loan  &  Trust  Co.  v.  Benbow,  96  Fed. 
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523y  decree  in  State  in  favor  of  creditors  after  adjudication  in  bank- 
raptcy,  sale  enjoined;  Goodrich  v.  Hanton,  29  La.  Ann.  377,  Watson 
y.  Bondoranty  30  ha,  Ann.  8,  Calhoun  v.  Levy,  33  La.  Ann.  1299,  and 
Edward  Mfg.  Co.  v.  Sprague,  76  Me.  58,  all  holding  suit  to  enjoin 
execution  not  removable  to  Federal  court;  Hill  Mfg.  Co.  v.  Providence 
etc.  Steamship  Co.,  125  Mass.  304,  proceedings  in  Federal  court  to 
limit  owner's  liability  does  not  bar  action  in  State  court;  Dorr  v.  Rohr, 
82  Va.  370,  3  Am.  St.  Bap.  116,  State  court  cannot  enjoin  decree  of 
Federal  court;  dissenting  opinion  in  Providence  etc.  Steamship  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  607,  27  L.  Ed.  1048,  3  Sup.  Ct.  620,  majority 
holding  proceedings  in  District  Court  to  limit  liability  of  ship  owner 
supersede  all  actions  in  State  court;  Hone  v.  Sargent,  129  Mass.  507, 
arguendo.  n 

Distinguished  in  Missouri  etc.  R.  R.  Co.  v.  Scott,  4  Woods,  388,  13 
Fed.  795,  Federal  court  acquiring  jurisdiction  may  stop  subsequent  pro- 
ceedings in  State  court;  Woodfin  v.  Phoebus,  30  Fed.  292,  whe]:e  in- 
junction asked  merely  incidental,  bill  not  dismissed ;  Tuchman  v.  Welch, 
42  Fed.  553,  enjoining  county  attorney  from  proceeding  for  violation 
of  ordinance;  Texas  etc.  Ry.  Co.  v.  Kuteman,  54  Fed.  551,  4  C.  C.  A. 
503,  enjoining  prosecution  of  multiplicity  of  suits  not  begun. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Rep.  63. 

91  V.  8.  257-267,  23  K  Ed.  S21,  McMtTBEAY  y.  BROWK. 

Mechanics'  liens  given  for  "any  contract"  include  special  contracts, 
unless  some  security  repugnant  thereto  is  given. 

Approved  in  Texas  Cotton  Products  Co.  v.  Stames,'  128  Fed.  184, 
holding  Federal  court  cannot  enjoin  State  jiroceeding  because  plaintiff, 
who  after  removal  dismissed  suit  without  prejudice, .  instituted  new 
suit  on  same  cause  of  action  in  State  court,  or  because  he  has  reduced 
demand  below  jurisdictional  amount;  People  v.  Van  Cleave,  187  111. 
134,  58  N.  E.  425,  construing  Laws  1899,  p.  237,  to  incorporate  and 
govern  casualty  insurance  companies;  dissenting  opinion  in  Scown  v. 
Czamecki,  264  111.  378,  Ann.  Oas.  1915A,  772,  L.  R.  A.  1915B,  247,  106 
N.  E.  301,  majority  holding  act  giving  women  right  to  vote  in  muni- 
cipalities and  "other  political  divisions  of  State''  gives  them  right  to 
vote  in  counties.    . 

Legal  meaning  of  "any."    Note,  Ann.  Oas.  1916E,  27. 

Mere  unfulfilled  mromise  to  give  other  security  does  not  defeat  Uen, 
if  requisite  notice  given  before  vesting  of  rights  of  third  parties. 

Approved  in  Central  Trust  Co.  v.  Richmond  etc.  R.  R.  Co.,  68  Fed. 
94,  41  L.  R.  A.  461,  15  C.  C.  A.  273,  allowing  lien  on  failure  to  comply; 
Reynolds  v.  Manhattan  Trust  Co.,  83  Fed.  601,  27  C.  C.  A.  620,  prom- 
ise to  pay  stock  becoming  worthless  by  insolvency,  lien  attaches. 
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Waiver  of  mechanics'  liens  by  taking  notes,  or  other  seourities. 
Note,  41  Am.  St.  Sep.  763. 

Loss  of  mechanic's  lien  by  taking  mortgage  security.    Note,  Ann. 
Oaa.  1916D,  181. 

Mechanics'    liens   are   not   given   generally   where   materialman   has 
accepted,  in  full,  diiTerent  security. 

Approved  in  Sprague  v.  Provident  Savings  etc.  Co.,  163  Fed.  453,  90 
C.  C.  A.  71,  enforcing  provision  of  building  contract  whereby  contractor 
waived  right  of  mechanic's  lien  in  favor  of  mortgage  holdeis;  Willison 
V.  Douglas,.  66  Md.  102,  6  Atl.  532,  materialman  agreeing  to  take  mort- 
gage waives  lien ;  Henry  v.  Evans,  97  Mo.  60,  3  L.  B.  A.  386,  10  S.  W. 
873,  arguendo. 

Mechanics'  liens  arise  by  operation  of  law,  irrespective  of  terms  of 
contract. 

Approved  in  Gbreat  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S.  550, 
48  L.  Ed.  788,  24  Sup.  Ct.  676,  upholding  Ohio  Rev.  Stats.  §§  3184k 
3185a,  giving  mechanic's  lien;  Arizona  Eastern  R.  Co.  v.  Globe  Hard- 
ware Co.,  14  Ariz.  406,  129  Pac.  1107,  holding  materialmen  need  not 
wait  until  original  contractor  has  completed  structure  before  perfecting 
lien ;  Plunkett  v.  Winchester,  98  Ark.  166,  135  S.  W.  862,  holding  state- 
ment written  on  bill  to  effect  that  all  claims. are  satisfied  does  not  con- 
stitute  waiver  of  right  to  lien;  Martin  v.  Becker,  169  Cal.  311,  Ann. 
Oas.  1916D,  171, 146  Pac.  670,  holding  materialman  taking  mortgage  may 
resort  to  latter  and  also  mechanic's  lien;  Baumhoff  v.  St.  L.  &  K.  Ry. 
Co.,  171  Mo.  128,  129,  94  Am.  St  Rep.  775,  71  S.  W.  159,  holding  rail- 
road contractor  did  not  waive  mechanic's  lien  by  agreement  to  accept 
company's  bonds  secured  by  mortgage;  Central  Trust  Co.  v.  Richmond 
etc.  R.  R.  Co.,  68  Fed.  95,  41  L.  R.  A.  461,  15  C.  C.  A.  273,  even  on 
agreement  to  take  security  inchoate  lien  arises,  which  attaches  on  fail- 
ure to  perform;  Jones  v.  Great  Southern  etc.  Hotel  Co.,  86  Fed.  383, 
30  C.  C.  A.  108,  holding  Revised  Statutes  of  Ohio,  section  3184,  amended 
April  13,  1894,  valid;  Richmond  etc.  Const.  Co.  v.  Richmond  etc.  R.  R. 
Co.,  68  Fed.  110,  34  L.  R.  A.  628,  15  C.  C.  A.  289,  agreement  to  give  a 
lien  is  ineffectual  against  actual  statutory  lien. 

Distinguished  in  The  Thomas  Morgan,  123  Fed.  787,  788,  holding  tak- 
ing of  mortgage  on  vessel  to  secure  future  advances  for  supplies  is  not 
inconsistent  with  claim  for  statutory  maritime  lien  for  supplies  subse- 
quently  furnished. 

91  U.  8.  267-270,  23  Zk  Ed.  324,  BZ.AOK  y.  UNITBD  STATES. 

Not  cited. 
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91  IT,  8.  270-^4,  23  Ik  Ed.  346,  MOOSE  y.  UNITED  STATES. 
Court  of  Claims  determines  the  facts  as  well  as  Hie  law. 
Approved  in  United   States  ▼.  Clark,  96    U.  S.  39,  24  L.  Ed.  698, 
Supreme  Court  may  determine  whether  evidence  was  competent  proof 
of  facts  found. 

Language  of  Constitution  and  many  acts  of  Congress  conld  not  be  mi- 
derstood  wltbont  reference  to  common  law,  and  contracts  are  permeated 
with  it. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  95,  51  L.  Ed.  97i,  27 
Sup.  Cf.  655,  refusing  to  enjoin  State  of  Colorado  from  appropriating 
waters  of  Arkansas  River;  South  Carolina  v.  United  States,  199  U.  S. 
450,  60  It.  Ed.  265,  26  Sup.  Ct.  110,  United  States  may  exact  revenue 
license  from  dispensing  agent  of  State  which  has  taken  eharge  of  liquor 
business;  Kepner  v.  United  States,  195  U.  S.  126,  49  L.  Ed.  123,  24 
Sup.  Ct.  797,  right  of  government  appeal  for  acquittal  in  Philippine 
court  of  first  instance,  was  taken  away  by  32  Stat.  691,  c.  1396,  for 
temporary  government  of  Philippines;  Schick  v.  United  States,  195 
U.  S.  69,  49  L.  Ed.  102,  24  Sup.  Ct.  826,  one  prosecuted  by  information 
in  Federal  court  for  violation  of  Oleomargarine  Act  of  1886,  §  11,  may 
waive  jury;  United  Copper  Securities  Co.  v.  Amalgamated  Copper  Co., 
233  Fed.  577,  upholding  assignability  of  right  of  action  for  property 
injuries  arising  from  violation  of  anti-trust  law;  Andrews  v.  State,  174 
Ala.  45,  Ann.  Oaa.  1914B,  760,  56  South.  1009,  holding  court  might  for 
proper  cause  discharge  jury  in  criminal  case  without  putting  accused 
twice  in  jeopardy;  People  v.  District  Courts  37  Colo.  451,  IS  L.  R.  A. 
(N.  S.)  768,  86  Pac.  89,  holding  mandatory  orders  issued  without  notice 
in  election  frauds  were  void  and  of  no  effect;  Borino  v.  General  Regis- 
trars of  Voters,  86  Conn.  628,  86  Atl.  599,  holding  conviction  of  offense 
where  fine  is  imposed,  is  ''infliction''  of  penalty,  so  as  to  bar  right  of 
suffrage;  United  States  v.  Wong  Kim  Ark,  169  U.  S.  654,  42  L.  Ed. 
898,  18  Sup.  Ct.  459,  Constitution  interpreted  in  light  thereof;  Murray 
V.  Chicago  etc.  Ry.  Co.,  62  Fed.  30,  39,  common  law  applied  by  Federal 
court,  in  determining  obligations  of  carriers;  Phipps  v.  Harding,  70 
Fed.  476,  80  L.  B.  A.  518,  17  C.  C.  A.  203,  but  they  must  recognize 
statutory  changes  in  law  of  negotiable  paper;  Smith  v.  Alabama,  124 
U.  S.  479,  81  L.  Ed.  518,  8  Sup.  Ct.  569,  arguendo. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Oas.  1913E,  1240. 

Court  of  Claims,  in  absence  of  action  by  Congress  or  special  reasons, 
applies  common-law  roles  of  evidence. 

Distinguished  in  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  142,  28 
L.  E.  A.  566,  63  N.  W.  599,  common  law  is  no  part  of  national  juris- 
pmdenee. 
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Disputed  handwritlBg  may  be  compared  with  other  pikers,  admittedly 
genuine,  in  evidence  for  some  other  purpose. 

Approved  in  Barnes  v.  United  States,  166  Fed.  113,  92  C.  C.  A.  97, 
admitting  other  genuine  letters  written  by  one  accused  of  sending 
obscene  letter  through  mails;  Withaup  v.  United  States,  127  Fed.  534, 
535,  536,  62  C.  C.  A.  328,  holding  in  prosecution  for  foi^ery  recog- 
nizances beieuring  defendant's  signature  are  admissible  for  purpose  of 
comparison  of  handwriting;  Castor  v.  Bernstein,  2  Cal.  App.  706,  84 
Pac.  245,  where  assignment  to  plaintiff  of  claim  sued  on  offered  in  evi- 
dence, release  may  be  offered  for  comparison  with  assignor's  signature 
on  assignment,  without-  further  proof ;  Keyser  v.  Pickrell,  4  App.  D.  C. 
205,  holding  error  to  refuse  to  admit  evidence  in  rebuttal  of  testimony 
that  indorsing  signature  of  note  was  in  same  handwriting  as  body  of 
note;  University  of  Illinois  v.  Spalding,  71  N.  H.  166,  61  Atl.  732,  hold- 
ing specimens  of  handwriting  not  admitted  to  be  genuine,  and  found 
in  papers  otherwise  irrelevant,  are  admissible  in  evidence  for  purpose 
of  comparison  with  writing  in  dispute,  after  their  genuineness  has  been 
determined;  People  v.  Molineux,  168  N.  T.  327,  61  N.  £.  307,  holding 
under  laws  1888,  c.  555,  disputed  handwriting  which  may  be  compared 
is  any  writing  which  one  party  may  wish  to  prove  is  genuine  handwrit- 
ing of  any  person,  and  which  is  not  admitted  to  be  such;  Mississippi 
Lumber  etc.  Co.  v.  Kelly,  19  S.  D.  580,  9  Ann.  Oas.  449,  104  N.  W.  266, 
holding  proof  of  signature  to  writing  not  intended  to  be  recorded  may 
be  made  by  anyone  familiar  with  such  signature;  Tomer  v.  Whip,  53 
W.  Va.  160,  44  S.  E.  180,  holding  in  action  on  note  when  defendant 
denies  execution,  handwriting  expert  may  compare  signature  to  note 
with  defendant's  signature  to  pleas  signed  and  sworn  to  by  him  and 
filed  by  him,  and  express  opinion  as  to  whether  same  person  made 
signatures  to  note  and  pleas;  Williams  v.  Conger,  125  U.  S.  414,  31 
L.  Ed.  786,  8  Sup.  Ct.  941,  Stakes  v.  United  States,  157  U..S.  194, 
39  L.  Ed.  669,  15  Sup.  Ct.  620,  and  Wilbur  v.  Eicholtz,  5  Colo.  244, 
and  United  States  v.  McMillan,  29  Fed.  248,  disallowing  comparison 
with  letters  not  admitted  genuine;  United  States  v.  Mathias,  36  Fed. 
893,  894,  Green  v.  Terwilliger,  56  Fed.  393,  Springer  v.  Hall,  83  Mo. 
696,  53  Am.  Eep.  599,  Dumell  v.  Sowden,  5  Utah,  225,  14  Pac.  336, 
and  Hauriot  v.  Sherwood,  82  Va.  10,  isxperts  may  compare  with  admitted 
writings;  Shorb  v.  Kinzie,  100  Ind.  432,  disallowing  comparison  with 
papers  not  in  evidence  and  not  admitted  genuine;  Hammond  v.  Wolf, 
78  Iowa,  232,  42  N.  W.  780,  allowing  opinion  as  to  lost  signature  from 
recollection  thereof  compared  with  those  admittedly  genuine;  State 
V.  Farrington,  90  Iowa,  681,  57  N.  W.  608,  allowing  comparison  with 
signature  on  motion  for  continuance;  People  v.  Gale,  50  Mich.  239,  15 
N.  W.  100,  jury  not  bound  by  experts  on  comparison;  Davis  v.  Fred- 
ericks, 3  Mont.  265,  one  without  previous  knowledge  cannot  give  opinion 
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from  comparison  with  admitted  writings;  State  v.  Tice,  30  Or.  459, 
48  Pac.  368,  disallowing  comparison  of  forged  will  with  genuine  not 
admitted  so  by  accused  and  in  evidence  for  no  other  purpose ;  National 
Accident  Society  v.  Spiro,  78  Fed.  777,  24  C.  C  A.  334,  arguendo. 

Distinguished  in  Murphy  v.  Murphy,  146  Iowa,  260,  125  N.  W.  193, 
holding  testimony  of  witness  as  to  handwriting  of  letter  written  fifteen 
years  previous,  at  time  when  witness  was  only  thirteen  years  old,  was 
inadmissible ;  Hickory  v.  United  States,  151  U.  S.  305,  38  L.  Ed.  173, 
14  Sup..  Ct.  335,  and  Dakota  v.  OUare,  1  N.  D.  43,  44,  44  N.  W.  1007, 
disallowing  comparison  with  paper  prepared  for  the  purpose;  State  v. 
Thompson,  80  Me.  201,  6  Am.  St.  Rep.  177,  13  Atl.  895,  allowing  com- 
parison with  genuine  writing,  whether  relevant  or  not  to  issue ;  Springer 
V.  Hall,  83  Mo.  697,  6$  Am.  Rep.  601,  expert  may  not  compare  with 
defendant's  signature  on  plea  of  non  est  factum;  Tucker  v.  Kellogg, 
8  Utah,  14,  28  Pac.  871,  allowing  experts  to  compare  with  genuine,  in 
evidence  or  not. 

Comparison  of  handwriting.    Notes,  6  A^n.  Dec.  172;  62  L.  R.  A. 
885,  857,  858,  867. 

Experts,  who  are,  and  in  what  cases  expert  testimony  is  admissible. 
Note,  66  Am.  Dec.  841. 

91  V.  &  275-283,  23  L.  Ed.  347,  WELTOK  v.  MI880UBI. 

State  can  tax,  by  way  of  license,  all  occupations  within  its  Umits;  bnt 
this,  like  other  powers,  must  be  exercised  in  subordination  to  Federal  Oon* 
stitution. 

Approved  in  In  re  Sydow,  4  Ariz.  210,  211,  36  Pac.  216,  upholding 
Rev.  Stats.,  tit.  42,  par.  2239,  §  9,  as  amended  in  1893,  imposing  license 
tax  on  dealers  in  merchandise  excepting  local  farm  products  when  sold 
by  producer;  Adams  v.  Mississippi  Lumber  Co.,  84  Miss.  28,  36  South. 
69,  holding  void  Acts  1900,  p.  44,  §  8,  imposing  privilege  tax  on  land 
of  timber-mill  companies,  and  exempting  sawmill  operators  who  do  not 
ship  out  of  State ;  Collier  v.  Burgin,  130  N.  C.  636,  41  S.  E.  876,  upholding 
Peddler's  License  Tax  Act  of  1801,  c.  9,  §  54,  as  applied  to  publishing 
company  shipping  books  in  original  package  from  without  State  to 
agents  within,  and  by  them  delivered  to  purchasers  previously  obtained 
by  other  employees;  Royall  v.  Virginia,  116  U.  S.  582,  29  L.  Ed.  788, 
6  Sup.  Ct.  515,  holding  State  bond  coupons  receivable  for  attorney's 
license  under  statute;  In  re  Rudolph,  6  Sawy.  299,  2  Fed.  68,  holding 
State  tax  on  all  drummers  valid;  Corson  v.  Maryland,  57  Md.  266,  and 
Rohr  V.  Gray,  80  Md.  277,  30  Atl.  633,  both  holding  nondiscriminating 
license  tax  valid:  State  v.  Harrington,  68  Vt.  630,  84  L.  B.  A.  102, 
35  Atl.  518,  holding  license  tax  on  ** itinerant  venders"  invalid;  Common- 
wealth V.  Jones,  82  Va.  795,  1  S.  E.  88,  arguendo. 
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Distinguished  in  State  v.  Whitcour,  122  Wis.  116,  99  N.  W.  469,  hold- 
ing void  Rev.  Stats.  1898,  §  1570,  as  amended  in  1901,  imposing  license 
tax  on  peddlers,  and  exempting  certain  specified  classes. 

Limited  in  Webber  v^.  Virginia,  103  U.  S.  350,  26  L.  Ed.  567,  holding 
State  license  tax  on  sale  of  imported  goods  void;  Vines  v.  State,  67 
Ala.  75,  holding  tax  on  peddlers  of  imported  goods  void;  Albertson  v. 
Wallace,  81  N.  C.  485,  holding  liquor  license  tax  discriminating  against 
nonresidents  void;  State  v.  Hoyt,  71  Vt.  59,  42  Atl."  974,  holding  ped- 
dler's license  tax,  discriminating  against  domestic  goods,  void.  • 

License  tax  on  a  Imsiness  consigtlng  In  sale  of  goods  Is  in  effect  a  tax 
npon  goods  tliemselves;  and  if  not  wltbln  power  of  State,  it  is  invalid 
althoagh  enforced  tbrough  form  of  personal  license. 

Approved  in  Kehrer  v.  Stewart,  197  U.  S.  65,  49  L.  Ed.  666,  25 
Sup.  Ct.  403,  upholding  Georgia  act  of  1900,  taxing  resident  age)ats  of 
nonresident  meat  packers;  Minneapolis  Brewing  Co.  v.  McGillivray, 
104  Fed.  267,  holding  S.  D.  Sess.  Laws  1897,  c.  72,  §  1,  imposing  license 
fee  on  business  of  selling  malt  liquors,  but  exempting  persons  having 
manufacturer'^  license  on  malt  liquors  from  such  lieense,  imposes  dis- 
criminating tax  on  manufacturers  from  without  State;  Kehrer  v.  Stew- 
art, 117  Ga.  972,  44  S.  E.  855,  holding  act  taxing  agents  of  packing- 
houses doing  business  in  State  void  in  so  far  as  it  taxed  agent  who 
took  orders  for  nonresident  principal  and  delivered  goods  in  original 
package;  Racine  Iron  Co.  v.  McCommons,  111  Ga.  538,  544,  545,  36 
S.  E.  867,  869,  870,  upholding  tax  of  1898,  imposing  license  tax  on 
persons  who,  as  traveling  agents  for  principals  residing  in  other  States, 
make  executory  contracts  for  sale  of  goods,  and  who,  when  same  are 
shipped  into  State,  receive  them  in  bulk,  break  package,  and  distribute 
them  to  customers;  State  v.  Allgeyer,  110  La.  840,  34  South.  799,  hold- 
ing license  tax  upon  business  of  buyer  of  cotton  for  exx)ort  is  duty 
upon  exports,  within  meaning  of  Federal  Constitution ;  State  v.  Bengsch, 
170  Mo.  112,  70  S.  W.  718,  holding  void  act  April  17,  1901,  taxing  priv- 
ilege of  selling  liquors  distilled  in  State;  French  v.  State,  42  Tex. 
Cr.  223,  58  S.  W.  1015,  holding  agent  traveling  in  wagon  and  selling 
organs  for  foreign  principal,  which  organs  were  shipped  to  agent  and 
by  him  delivered  to  purchasers,  not  amenable  to  act  prohibiting  ped- 
dling without  license  where  he  sold  organ  which  had  been  brought  into 
State  and  left  at  house  of  another;  Adkins  v.  Richmond,  98  Va.  96, 
34  S.  E.  968,  holding  State  cannot  impose  license  tax  on  resident  who 
solicits  sale  of  goods  by  sample  solely  for  nonresident  owners,  and 
who  forward  such  orders,  and  receives  commission;  Bacon  v.  Locke, 
42  Wash.  220,  33  Pac.  722,  holding  void  Laws  1905,  pp.  372,  373,  impos- 
ing license  tax  on  persons  selling  goods  by  sample  after  shipment  into 
State;  dissenting  opinion  in  State  v.  Bixman,  162  Mo.  67,  62  S.  W. 
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847,  majority  upholding  act  providing  for  inspection  of  beer  and  fixing 
fees  for  inspection;  Cook  v.  Pennsylvania,  97  U.  S.  573,  24  L.  Ed.  1017, 
holding  State  tax  on  sales  of  imported  goods  in  original  packages 
void;  Tiernan  v.  Rinker,  102  U.  S.  125,  26  L.  Ed.  103,  holding  higher 
license  on  sale  of  imported  liqnors  than  on  domestic  void;  Western 
Union  Tel.  Co.  v.  Texas,  105  U.  S.  465,  26  L.  Ed.  1068,  holding  State  tax 
on  telegraph  messages  beyond  the  State  void;  Brennan  v.  Titusville^  153 
U.  S.  303,  38  L.  Ed.  723,  14  Sup.  Ct.  833,  holding  State  tax  on  foreign 
drummers  void;  Ex  parte  Hanson,  11  Sawy.  659,  28  Fed.  129,  holding 
city  tax  on  all  drummers  void;  Hynes  v.  Briggs,  41  Fed.  470,  holding 
tax  on  agent  selling  goods  already  within  the  State  valid;  Georgia 
Packing  Co.  v.  Mayor  etc.  of  Macon,  60  Fed.  778,  22  L.  R.  A.  777, 
holding  tax  on  sale  of  meat  not  raised  by  seller  void;  Vines  v.  State, 
67  Ala.  75,  holding  tax  on  peddlers  of  imported  goods  void;  Joseph  v. 
Randolph,  71  Ala.  508,  46  Am.  Rep.  352,  holding  State  license  tax  for 
removal  of  laborers  void;  Stratford  v.  City  Council  of  Montgomery, 
110  Ala.  627,  20  South.  129,  holding  city  tax  on  agent  of  nonresident 
principal  void;  South  Bend  v.  Martin,  142  Ind.  44,  29  L.  R.  A.  536, 
41  N.  E.  319,  holding  tax  on  peddler  on  previously  imported  goods 
valid;  State  v.  Smithson,  106  Mo.  153,  17  S.  W.  222,  holding  State 
license  tax  on  peddlers  valid;  Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L. 
342,  42  L.  R.  A.  860,  41  Atl.  852,  holding  charter  exemption  from  tax- 
ation of  shares  of  stock  includes  capital  stock;  Albertson  v.  Wallace, 
81  N.  C.  485,  holding  liquor  license  discriminating  against  nonresi- 
dents void;  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  532,  holding 
State  tax .  on  gross  receipts  of  telegraph  company  valid ;  Arnold  v. 
Yanders,  56  Ohio  St.  420,  60  Am.  St.  Rep.  756,  47  N.  £.  51,  holding 
license  tax  on  sale  of  imported  convict-made  goods  void;  Rotherniel  v. 
Meyerle,  136  Pa.  St.  263,  9  L.  R.  A.  367,  20  Atl.  587,  holding  peddlers* 
tax,  higher  on  nonresidents  of  county,  valid  as  to  State  residents ;  State 
V.  Scott,  98  Tenn.  259,  36  L.  R.  A.  462,  39  S.  W.  2,  holding:  tax  on 
agents  of  nonresident  photographers  void;  State  v.  Pratt,  59  Vt.  592, 
9  Atl.  559,  holding  tax  on  tea  peddlers  void;  State  v.  Hoyt,  71  Vt. 
59,  42  Atl.  974,  holding  peddlers'  license  tax  discriminating  against 
domestic  goods  void;  Commonwealth  v.  Maury,  82  Va.  886,  1  S.  E.  187, 
holding  tax  on  sale  of  State  bond  coupons  valid;  dissenting  opinion  in 
New  York  State  v.  Roberts,  171  U.  S.  670,  43  L.  Ed.  328,  19  Sup.  Ct. 
72,  majority  holding  State  tax  on  corporations  valid;  Pollock  v.  Farm- 
ers' Loan  &  T.  Co.,  157  U.  S.  592,  89  L.  Ed.  823,  15  Sup.  Ct.  693,  In  re 
T.  Parrott,  6  Sawy.  383,  1  Fed.  514,  and  Railroad  Tax  Cases,  8  Sawy. 
307,  13  Fed.  778,  all  arguendo. 

Distinguished  in  Evans ville  Brewing  Assn.  v.  Excise  Commission, 
225  Fed.  209,  upholding  act  placing  tax  on  liquors  shipped  into  State 
of  Alabama;  Indiana  Road  Mach.  Co.  v.  Town  of  Lake,  149  Wis.  546, 
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136  N.  W.  180,  holding  where  foreign  corporation  had  shipped  rock- 
crusher  into  State  before  sale,  it  lost  its  interstate  identity,  and  cor- 
poration most  conform  to  laws  of  State  before  right  to  sue  for  price 
accrued. 

Power  of  Congress  to  regulate  interstate  and  foreign  commerce  is  with- 
out limitation. 

Approved  in  Tiernan  v.  Rinker,  102  U.  S.  125,  26  L.  Ed.  lOS,  holding 
higher  license  on  sale  of  imported  liquors  than  on  domestic  void;  Vines 
V.  State,  67  Ala.  75,  holding  tax  on  peddlers  of  imported  goods  void; 
Lafarier  v.  Grand  Trunk  Ry.  Co.,  84  Me.  290,  17  L.  R.  A.  113,  24  Atl. 
850,  holding  State  railroad  ticket  regulations  inapplicable  to  interstate 
transportation. 

Congress  can  prescribe  rules  to  govern  commerce,  L  e.,  the  condition^ 
for  its  conduct;  to  determine  how  far  it  shall  be  free,  or  burdened  by 
duties  and  imports,  or  prohibited. 

Approved  in  Howard  v.  Illinois  C.  R.  Co.,  148  Fed.  999,  holding  void 
34  Stat.  232,  c.  3073,  making  interstate  carriers  liable  for  negligence 
resulting  in  injury  to  employees;  Tiernan  v.  Rinker,  102  U.  S.  125, 
26  L.  Ed.  108,  holding  higher  license  on  sale  of  imported  liquors  than 
on  domestic  void;  Vines  v.  State,  67  Ala.  75,  holding  tax  on  peddlers 
of  imported  goods  void. 

Commerce  comprehends  trade  intercourse  in  all  fonns,  and  power  to 
regulate  it  embraces  all  instruments  by  which  it  may  be  conducted. 

Approved  in  Brooks  v.  Southern  Pac.  Co.,  148  Fed.  991,  and  Howard 
V.  Illinois  C.  R.  Co.,  148  Fed.  1000,  both  holding  void  34  Stat.  232, 
c.  3073,  making  interstate  carriers  liable  for  negligence  resulting  in 
injury  to  employees;  dissenting  opinion  in  Francis  v.  United  States, 
188  U.  S.  384,  47.  L.  Ed.  513,  23  Sup.  Ct.  338,  majority  holding  policy 
slips  written  by  customer  to  indicate  choice  of  numbers,  and  delivered 
by  him  to  agent  of  policy  game,  to  be  forwarded  by  him  to  headquarters 
in  another  State  are  not  within  lottery  act;  Hannibal  etc.  R.  R.  Co. 
V.  Husen,  95  U.  S.  470,  24  L.  Ed.  580,  holding  State  statute  prohibiting 
importation  of  Texas  cattle  void;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  204,  29  L.  Ed.  162,  5  Sup.  Ct.  828,  holding  State  tax  on  inter- 
state ferry  void;  Philadelphia  Steamship  Co.  v.  Pennsylvania,  122 
U.  S.  343,  80  L.  Ed.  1204,  7  Sup.  Ct.  1123,  holding  State  tax  on  gross 
receipts  of  interstate  steamship  company  void;  Kaeiser  v.  Illinois  Cen- 
tral R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  and  Mobile  etc.  R.  R.  Co. 
V.  Sessions,  28  Fed.  593,  holding  State  statute  governing  railroad  tariffs 
void  as  to  interstate  transportation ;  In  re  Barber,  39  Fed.  648,  holding 
statute  requiring  State  inspection  of  cattle  before  slaughter  void;  Pres- 
ton V.  Finley,  72  Fed.  859,-  holding  State  tax  on  sale  of  newspapers 
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valid;  Campbell  v.  Chicago  etc.  R.  R.  Co.,  86  Iowa,  589,  17  L.  R.  A. 
444,  53  N.  W.  352,  holding  State  law  fixing  maximum  freight  rates 
valid ;  McNaughton  Co.  v.  McGirl,  20  Mont.  130,  38  L.  R.  A.  369,  49  Pac. 
653,  holding  State  statute  inapplicable  to  foreign  corporation  purchasing 
wool  through  agent;  Singer  Mfg.  Co.  v.  Hardee,  4  N.  M. .177,  16  Pac. 
607,  holding  territorial  regulation  of  foreign  corporations  cannot  bar 
suit;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  280,  281,  26  Am. 
St.  Rep.  571,  14  L.  R.  A.  597,  14  S.  E.  80,  holding  State  requirement 
for  shipment  of  freight  within  five  days  valid;  dissenting  opinion  in 
O'Neil  V.  Vermont,  144  U.  S.  346,  36  L.  Ed.  460,  12  Sup.  Ct.  702, 
majority  holding  State  penalty  for  sale  of  liquors  valid ;  State  v.  Kansas 
etc.  Coal  Co.,  96  Fed.  360,  arguendo. 

Distinguished  in  dissenting  opinion  in  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  392,  48  Ir.  Ed.  723,  24  Sup.  Ct.  436,  majority 
holding  combination  of  stockholders  in  two  competing  interstate  rail- 
ways to  form  stockholding  company  to  acquire  controlling  interest  in 
each  railway  in  exchange  for  its  own  stock  violates  anti-trust  act  of 
1890;  Hopkins  v.  United  States,  171  U.  S.  597,  48  L.  Ed.  298,  19  Sup. 
Ct.  47,  holding  "Live  Stock  Exchange"  controlling  stock-yards  in  two 
States,  not  interstate  commerce;  Western  Union  Tel.  Co.  v.  Mayer,  28 
Ohio  St.  532,  holding  telegrams  and  other  correspondence  not  commerce. 

Occupations  embraced  in  word  "trade."    Note,  Ann.  Oas.  1916A, 
1200,  1201. 

States  may  regnlate  local  subjects  until  Oongreu  acts  wltb  reference 
to  them. 

Approved  in  Morris-Scarboro-Moffitt  Co.  v.  Southern  Express  Co., 
146  N.  C.  173,  15  L.  R.  A.  (N.  S.)  983,  59  S.  E.  669,  upholding  law 
imposing  penalty  on  railroad  corporation  failing  to  adjust  loss  within 
thirty  days;  County  of  Mobile  v.  Kimball,  102  U.  S.  702,  26  L.  Ed. 
241,  holding  State  bond  issue  for  harbor  improvement  valid;  Escanaba 
etc.  Transp.  Co.  v.  Chicago,  107  U.  S.  687,  27  L.  Ed.  446,  2  Sup.  Ct. 
192,  holding  State  has  authority  over  bridges  across  Chicago  River; 
Rhea  v.  Newport  etc.  R.  R.  Co.,  50  Fed.  22,  holding  State  permission 
for  railroad  to  erect  temporary  bridge  across  river  valid ;  State  v. 
Baltimore  etc.  R.  R.  Co.,  24  W.  Va.  789,  790,  49  Am.  Rap.  292,  298, 
holding  State  statute  prohibiting  running  freight  trains  on  Sunday 
valid. 

Constitutional  equality  of  privileges,   immunities   and  protection. 
Note,  14  L.  R.  A  582. 

Where  subjects  are  national,  or  admit  of  uniform  regulation,  power  of 
Congress  is  exclusive. 

Approved  in  TTall  v.  DeCiiir,  95  U.  S.  497,  24  L.  Ed.  551,  holdinjr 
State  statute  prohibiting  discrimination  against  negroes  by  steamboats, 
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void;  Tieman  v.  Rinker,  102  U.  S.  125,  28  L.  Ed.  IDS,  holding  higher' 
tax  on  sale  of  imported  liquors  than  on  domestic,  void;  Western  Union 
Tel.  Co.  V.  Pendleton,  122  U.  S.  357,  80  L.  Ed.  1189.  7  Sup.  Ct.  1128, 
holding  State  regulation  of  interstate  telegrams  void;  Pacific  Coast 
S.  S.  Co.  V.  Board  of  Railroad  Commrs.,  9  Sawy.  256,  18  Fed.  12,  holding 
State  railroad  commissioners  cannot  regulate  interstate  transportation; 
Kaeiser  v.  Illinois  Central  R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  hold- 
ing State  regulation  of  interstate  railroad  tariffs  void;  McNaughtou  Co. 
V.  McGirl,  20  Mont.  130,  63  Am.  St.  Rep.  61S,  88  L.  B.  A.  369,  49  Pac. 
653,  holding  State  statute  inapplicable  to  foreign  corporation,  purchas- 
ing through  agent;  dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S. 
352,  36  L.  Ed.  46S,  12  Sup.  Ct.  704,  majority  holding  State  penalty  for 
sale  of  liquors  valid. 

Constitutional  law — Equality  of  right.    Note,  48  Am.  Rep.  236. 

Foreign  ami  interstate  commerce  consisting  in  transportation  and  ex- 
change of  commodities  is  of  national  importance,  and  admits  and  requires 
uniformity  of  regulation. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  400,  401,  Ann.  0a3.  1916A, 
18,  48  L.  B.  A.  (N.  S.)  1161,  57  L.  Ed.  1541,  1542,  33  Sup.  Ct.  729, 
upholding  maximum  intrastate  freight  rates  established  by  State  of 
Minnesota;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  769,  770,  795, 
holding  State  of  Minnesota  in  prescribing  maximum  intrastate  rates 
acted  in  antagonism  to  Federal  Constitution  and  its  acts  were  void; 
Pedersen  v.  Delaware  L.  &  W.  R.  R.  Co.,  184  Fed.  741,  holding  work- 
man injured  while  aiding  in  construction  of  track  wholly  within  State 
of  New  Jersey,  could  not  recover  under  Federal  Employers'  Liability 
Act;  Zikos  v.  Oregon  R.  &  Nav.  Co.,  179  Fed.  898,  holding  section-haud 
injured  while  working  on  railroad  over  which  interstate  and  intrastate 
traffic  passed  engaged  in  interstate  commerce  so  as  to  support  action 
brought  under  Federal  Liability  Act;  United  States  v.  Colorado  etc. 
R.  Co.,  157  Fed.  331,  18  Ann.  Oas.  893,  15  L.  B.  A.  (N.  S.)  167,  85 
C.  C.  A.  27,  holding  safety  appliance  acts  apply  to  railroad  engaged 
in  interstate  commerce,  but  operating  wholly  within  one  State;  Snead 
V.  Central  of  Georgia  Ry.  Co.,  151  Fed.  613,  upholding  action  for  in- 
juries brought  by  widow  of  bridgeman  killed  while  repairing  bri^e 
of  Central  of  Georgia  Railway  Company;  In  re  Charge  to  Grand  Jury, 
151  Fed.  839,  discussing  charge  to  jury  and  holding  any  transaction 
which  reaches  an  entirety  between  two  or  more  States  constitutes  inter- 
state commerce ;  Globe  Elevator  Co.  v.  Andrew,  144  Fed. '  883,  Laws 
Wis.  Sp.  Sess.  1905,  p.  19,  c.  12,  providing  for  inspection  and  grading 
of  grain  at  Superior,  is  void  as  to  interstate  shipments ;  Ex  parte  Deeds, 
75  Ark.  545,  87  S.  W.  1031,  holding  void  Kirby's  Digest,  §  6886,  impos- 
ing tax  on  peddlers  but  exempting  resident  merchants;  Commonwealth 
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V.  CaldweU,  190  Mass.  356,  70  N.  E.  955,  Rev.  Laws,  c.  65,  §§  15,  16, 
permitting  sale  by  peddlers  of  agricultural  products  of  United  States 
without  license,  but  forbidding  unlicensed  sales  of  such  products  of 
foreign  countries,  is  void;  Palnier  v.  Southern  Exp.  Co.,  129  Tenn.  134, 
165  S.  W.  240,  refusing  to  uphold  law  prescribing  regulations  for  ship- 
ment of  intoxicating  liquors  into  State;  Southern  Express  Co.  v.  Gold- 
berg, 101  Va.  622,  44  S.  E.  894,  holding  Code,  §  1215,  in  so  far  as  it 
undertakes  to  fix  and  prescribe  rate  of  charges  to  be  received  by  express 
companies  engaged  in  interstate  commerce,  is  void;  Bacon  v.  Locke,  42 
Wash.  217,  83  Pac.  721,  holding  void  Laws  1905,  pp.  372,  373,  imposing 
license  tax  on  persons  selling  goods  by  sample  after  shipment  into 
State ;  Tiernan  v.  Rinker,  102  U.  S.  125,  26  L.  Ed.  103,  holding  higher 
license  for  sale  of  imported  liquors  than  for  domestic,  void;  Wabash 
etc.  R.  R.  Co.  V.  Illinois,  118  U.  S.  574,  30  L.  Ed.  260,  7  Sup.  Ct.  12, 
holding  State  statute  against  railroad  discrimination  void  as  to  inter- 
state business;  Voight  v.  Wright,  141  U.  S.  67,  36  L.  Ed.  640,  11  Sup. 
Ct.  857,  holding  State  inspection  laws  against  imported  flour  void; 
Addyston  Pipe  etc  Co.  v.  United  States,  175  U.  S.  227,  44  L.  Ed.  142, 
20  Sup.  Ct.  96,  holding  the  cast-iron  pipe  trust  contravened  the  Federal 
trust  law;  Railroad  Tax  Cases,  8  Sawy.  250,  13  Fed.  732,  holding  dif- 
ferent mode  for  assessing  railroad  and  individual  .property  invalid; 
United  States  v.  Boston  etc.  R.  R.  Co.,  15  Fed.  211,  holding  Federal 
statute  regulating  conveyance  of  cattle  valid ;  Kaeiser  v.  Illinois  Central 
R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  holding  State  regulation  of 
interstate  railroad  tariffs  void;  In  re  Barber,  39  Fed.  648,  holding  stat- 
ute requiring  State  inspection  of  cattle  before  slaughter  void;  Georgia 
Packing  Co.  v.  Macon,  60  Fed.  778,  22  L.  R.  A.  777,  holding  city  tax 
on  sale  of  meat  not  raised  by  seller  void ;  Ex  parte  Hough,  69  Fed.  331, 
holding  State  tax  on  piano  agents  void;  United  States  v.  Addyston 
Pipe  etc.  Co.,  78  Fed.  718,  construing  anti-trust  act;  United  States 
V.  Hopkins,  82  Fed.  540,  holding  Live  Stock  Exchange  illegal  under 
anti-trust  act;  State  v.  Woodruff  etc.  Coach  Co.,  114  Ind.  158,  15  N.  E. 
815,  holding  State  tax  on  interstate  sleeping-car  company  void;  Hardy 
v.  Atchison  etc.  R.  R.  Co.,  32  Kan.  712,  5  Pac.  11,  holding  State 
maximum  freight  law  void  as  to  interstate  transportation;  Bennett  v. 
American  Express  Co.,  83  Me.  242,  23  Am.  St.  Rep.  779,  13  L.  B.  A.  37, 
22  Atl.  161,  holding  State  game  law  inapplicable  to  interstate  carrier; 
Higgins  V.  Lime,  130  Mass.  3,  holding  State  law  requiring  inspection 
of  imported  lime  void;  Stanley  v.  Wabash  etc.  R.  R.  Co.,  100  Mo.  439, 
8  L.  R.  A.  550,  13  S.  W.  710,  holding  State  r^rulation  of  sheep  ship- 
ments void  as  to  interstate  transportation;  McNaughton  Co.  v.  McGirl, 
20  Mont.  130,  68  Am.  St.  Bep.  618,  88  L.  R.  A.  369,  49  Pac.  653,  holding 
State  statute  inapplicable  to  foi'eign  corporation  purchasings  through 
vm— «7 
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agent ;  People  v.  Wemple,  138  N.  Y.  8,  19  L.  B.  A.  697,  33  N.  E.  722, 
holding  State  tax  on  interstate  business  of  railroad  void;  People  v. 
Hawkins,  157  N.  T.  16,  68  Ajn.  St.  Rep.  746,  42  L.  R.  A.  497,  51  N.  £. 
261,  holding  State  requirement  for  labeling  "convict-made"  goods  void; 
Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  101,  29  Am.  St.  Rep. 
710,  13  L.  R.  A.  109,  13  S.  E.  342,  holding  State  "Sunday  laws"  void 
as  to  interstate  freight  trains;  dissenting  opinion  in  O'Neil  v.  Vermont, 
144  U.  S.  362,  86  L.  Ed.  468,  12  Sup.  Ct.  704,  majority  holding  State 
penalty  for  sale  of  liquors  valid;  Geer  v.  Connecticut,  161  U.  S.  542, 
40  L.  Ed.  801,  16  Sup.  Ct.  609,  majority  holding  State  statute  prohib- 
iting export  of  game  valid;  Lake  Shore  etc.  R.  R.  Co.  v.  Ohio,  173  U.  S. 
316,  48  L.  Ed.  714, 19  Sup.  Ct.  477,  majority  holding  State  law  requiring 
stoppage  of  trains  at  certain  stations  valid. 

Distinguished  in  Ex  parte  Hanson,  11  Sawy.  669,  28  Fed.  129,  and 
Territory  v.  Famsworth,  5  Mont.  314,  320,  5  Pac.  872,  876,  both  holding 
tax  on  air  drummers  valid;  Western  Union  Tel.  Co.  v.  Pendleton,  95 
Ind.  13,  48  Am.  Rep.  698,  and  Western  Union  Tel.  Co.  v.  Tyler,  90  Va. 
299,  44  Am.  St.  R^.  912,  18  S.  E.  281,  both  holding  State  penalty  for 
nondelivery  of  telegrams  valid;  Jamieson  v.  Indianapolis  Gas  etc.  Co., 
128  Ind.  681,  12  L.  R.  A.  661,  ^8  N.  E.  84,  holding  State  regulation  of 
pipe  transportation  of  natural  gas  valid;  Coit  v.  Sutton,  102  Mich. 
327,  25  L.  R.  A.  820,  60  N.  W.  690,  holding  State  regulation  of  foreign 
corporations  valid;  Seawell  v.  Kansas  City  etc.  R.  R.  Co.,  119  Mo. 
235,  24  S.  W.  1005,  holding  State  freight  regulations  valid  on  internal 
shipments;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  280,  26  Am. 
St.  Rep.  671,  14  L.  R.  A.  597,  14  S.  E.  80,  holding  State  requirement 
for  shipment  of  freight  within  five  days  valid;  Muskingum  Commrs. 
V.  Board  of  Public  Works,  39  Ohio.  St.  634,  holding  State  can  build 
bridge  across  navigable  rivei^;  Enoxville  etc.  R.  R.  Co.  v.  Harris,  99 
Tenn.  710,  43  S.  W.  121,  holding  tax  on  railroad  business  within  the 
State  valid. 

Object  of  investing  tbe  power  to  regulate  commerce  in  general  govern- 
ment was  to  Insure  uniformity  against  discriminating  State  legislation. 

Approved  in  Tieman  v.  Rinker,  102  U.  S.  126,  26  h.  Ed.  108,  holding 
higher  license  on  sale  of  imported  liquors  than  on  domestic  void; 
Webber  v.  Virginia,  103  U.  S.  350;  26  L.  Ed.  567,  holding  State  license 
tax  on  sale  of  imported  goods  void;  Gloucester. Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  204,  29  L.  Ed.  162,  6  Sup.  Ct.  828,  holding  State  tax 
on  interstate  feny  void;  Wabash  etc.  R.  R.  Co.  v.  Illinois,  118  U.  S. 
574,  80  L.  Ed.  250,  7  Sup.  Ct.  12,  and  Hardy  v.  Atchison  etc.  R.  R.  Co., 
32  Kan.  712,  5  Pac.  11,  both  holding  State  statute  against  railroad  dis- 
crimination void  as  to  interstate  business;  Mugler  v.  Kansas,  123  U.  S. 
676,  31  L.  Ed.  215,  8  Sup.  Ct.  305,  holding  State  prohibition  of  manu- 
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facture  and  sale  of  intoxicating  liquors  valid;  Broeck  v.  Bai^  J.  M. 
Welch,  18  Blatchf.  72,  2  Fed.  381,  holding  wharfage  fees  discriminat- 
ing against  boats  from  without  the  State  invalid;  Pacific  Coast  S.  S. 
Co.  V.  Board  of  Railroad  ^ommrs.,  9  Sawy.  266,  18  Fed.  12,  holding 
State  railroad  commissioners  cannot  regulate  interstate  transportation; 
Georgia  Packing  Co.  v.  Macon,  60  Fed.  778,  22  L.  R.  A.  777,  holding 
city  tax  on  sale  of  meat  not  raised  by  seller  void;  McNaughton  Co.  v. 
McGirl,  20  Mont.  130,  63  Am.  St.  Rep.  613,  38  L.  R.  A.  369,  49  Pac.  663, 
holding  State  statute  inapplicable  to  foreign  corporation  purchasing 
through  agent;  Ex  parte  Rollins,  80  Va.  319,  holding  State  tax  on  agentr. 
of  nonresident  book  publishers  void;  dissenting  opinion  in  Lake  Shore 
etc.  R.  R.  Co.  V.  Ohio,  173  U.  S.  316,  13  L.  Ed.  714,  19  Sup.  Ct.  477, 
majority  holding  State  law  requiring  stoppage  of  trains  at  certain 
stations  valid. 

Distinguished  in  Ex  parte  Thornton,  4  Hughes,  233, 12  Fed.  648,  hold- 
ing State  tax  on  drummers  valid;  State  v.  Smithson,  106  Mo.  163,  17 
S.  W.  222,  holding  nondiscriminating  State  license  tax  on  peddlers 
valid;  State  v.  Addington,  12  Mo.  App.  226,  holding  State  prohibition 
of  oleaginous  food  substances  valid. 

(Power  of  Congress  iirotects  artlclei  of  comn^eree  ftom  hostile  or  Inter- 
fering legislation  until  they  have  become  part  of  general  property  of 
country. 

Approved  in  Kansas  Natural  Qbb  Co.  v.  Haskell,  172  Fed.  660,  661, 
and  Haskell  v.  Cowham,  187  Fed.  408,  109  C.  C.  A.  236,  holding  void 
statute  of  Oklahoma  prohibiting  exportation  of  natural  gas;  Globe 
Elevator  Co.  v.  Andrew,  144  Fed.  882,  Laws  Wis.  Sp.  Sess.  1906,  p.  19, 
c.  12,  providing  for  inspection  and  grading  of  grain  at  Superior,  is  void 
as  to  interstate  shipments;  Commonwealth  v.  Caldwell,  190  Mass.  367, 
76  N.  E.  996,  Rev.  Laws,  c.  66,  §§  16,  16,  permitting  sale  by  peddlei*s 
of  agricultural  products  of  United  States  without  license,  but  for- 
bidding unlicensed  sales  of  such  products  of  foreign  countries,  is  void; 
Gulf  etc.  Ry.  Co.  v.  State,  97  Tex.  286,  78  S.  W.  499,  determining  that 
shipment  of  grain  lost  interstate  character  where  shipment  not  con- 
tinuous; Standard  Oil  Co.  v.  Fredericksburg,  10  Va.  88,  2  S.  E.  819, 
corporation  selling  oil  which  it  brings  from  foreign  State  and  mingles 
with  general  mass  of  property  in  State,  is  subject  to  city  license  tax; 
Tieman  v.  Rinker,  102  U.  S.  126,  26  L.  Ed.  103,  holdii^  higher  license 
on  sale  of  imported  liquors  than  on  domestic,  void;  Philadelphia  etc. 
Steamship  Co.  v.  Pennsylvania,  122  U.  S.  341,  SO  L.  Ed.  1208,  7  Sup.  Ct. 
1122,  holding  State  tax  on  gross  receipts  of  interstate  steamship  com- 
pany void;  Bowman  v.  Chicago  etc.  Ry.  Co.,  126  U.  S.  608,  SI  L.  Ed. 
716,  8  Sup.  Ct.  1066,  holding  State  regulation  of  importation  of  liquors 
void ;  Broeck  v.  Barge  J.  M.  Welch,  18  Blatchf.  72,  2  Fed.  381,  holding 
wharfage  fees  discriminating  against  boats  from  without  State  invalid ; 
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Booth  v.  Lloyd,  33  Fed.  598,  holding  State  statute  prohibiting  non- 
residents from  oyster  buying  invalid ;  In  re  Barber,  39  Fed.  649,  holding 
statute  requiring  State  inspection  of  cattle  before  slaughter  void; 
Georgia  Packing  Co.  v.  Mayor,  60  Fed.  778,  22  L.  R.  A.  777,  holding  tax 
on  sale  of  meat  not  raised  by  seller,  void;  United  States  v.  Hopkins, 
82  F«ed.  540,  holding  livestock  exchange  illegal  under  anti-trust  act; 
Vines  v.  State,  67  Ala.  75,  holding  tax  on  i>eddlers  of  imported  goods 
void;  Higgins  v.  Rinker,  47  Tex.  390,  391,  and  State  v.  Marsh,  37 
Ai'k.  360,  both  holding  liquor  license  law  discrimiilating  against  im- 
ported wines  void ;  South  Bend  v.  Martin,  142  Ind.  50,  29  L.  R.  A.  587, 
41  N.  E.  319,  holding  tax  on  peddler  of  previously  imported  goods  valid; 
McGregor  v.  Cone,  104  Iowa,  473,  65  Am.  St  Rep.  528,  SO  L.  R.  A.  487, 
73  N.  W.  1044,  holding  State  prohibition  of  sale  of  cigarettes  void; 
Albertson  v.  Wallace,  81  N.  C.  485,  holding  liquor  license  law  discriminat- 
ing against  nonresidents  void;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth, 
88  Va.  101,  29  Am.  St.  Rep.  710,  18  L.  R.  A.  109,  13  S.  E.  342,  holding 
"Sunday  laws"  void  as  to  interstate  freight  trains;  dissenting  opinion 
in  O'Neil  v.  Vermont,  144  U.  S.  355,  86  L.  Ed.  464,  12  Sup.  Ct.  705, 
majority  holding  State  penalty  for  sale  of  intoxicating  liquors  valid; 
dissenting  opinion  in  New  York  v.  Roberts,  171  U.  S.  677,  48  L.  Ed.  881, 
19  Sup.  Ct.  75,  majority  holding  State  tax  on  corporations  valid. 

Distinguished  in  American  Steel  etc.  Co.  v.  Speed,  110  Tenn.  46,  100 
Am.  St.  Rep.  814,  75  S.  W.  1042,  inhere  foreign  corporation  shipped 
goods  in  original  package  to  local  agent  and  delivered  in  that  form 
to  customers,  ninety  per  cent  of  goods  going  to  jobbers  outside  of  State, 
corporation  was  liable  to  merchant's  tax  imposed  by  act  of  1901 ;  Emert 
V.  Missouri,  156  U.  S.  316,  89  L.  Ed.  486,  15  Sup.  Ct.  372  (affirming 
103  Mo.  245,  28  Am.  St.  Rep.  876,  11  L.  R.  A.  220,  15  S.  W.  82),  hold- 
ing nondiscriminating  tax  on  peddlers  valid;  Ex  parte  Kinnebrew,  35 
Fed.  55,  holding  statute  prohibiting  sale  of  liquor  vidid;  County  of 
Galveston  v.  Gorham,  49  Tex.  287,  holding  occupation  tax  on  merchants 
valid. 

Inaction  of  Oongreas  as  to  interstate  commerce,  considered  with  refer- 
ence  to  its  legislation  on  foreign  commerce,  is  equivalent  to  declaration 
that  former  shall  be  free  and  untrammelled. 

Approved  in  Wilmington  Transportation  Co.  v.  Railroad  Commission, 
236  U.  S.  155,  59  L.  Ed.  616,  35  Sup.  Ct.  276,  upholding  power  of  rail- 
road commission  of  State  of  California  to  establish  rates  between  San 
Pedro  and  Catalina  Island;  Port  Richmond  etc.  Ferry  Co.  v.  Board  of 
Chosen  Freeholders,  234  U.  S.  330,  68  L.  Ed.  1885,  34  Sup.  Ct.  821, 
upholding  power  of  State  to  regulate  ferry  transportation  between 
New  Jersey  and  New  York :  Chiles  v.  Chesai>eake  etc.  Ry.  Co.,  218  U.  S. 
76,  20  Ann.  0a3.  980,  54  L.  Ed.  988,  30  Sup.  Ct.  667,  upholding  regula- 
tion of  interstate  carrier  separating  white  and  black  persons;  Kansas 
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City  etc.  Ry.  Co.  v.  Board  of  Railroad  Commrs.,  106  Fed.  361,  holding 
State  cannot  regulate  railroad  rates  for  carriage  of  goods  between  two 
points  in  State,  where  coarse  of  transportation  mast  be  for  considerable 
part  of  distance  through  another  State;  State  v.  Duckworth,  5  Idaho, 
647,  648,  95  Am.  St.  Rep.  202,  51  Pac.  457,  holding  void  Laws  1895  and 
1897,  providing  for  appointment  of  sheep  inspector  and  making  it  un- 
lawful to  bring  sheep  into  State  without  first  dipping  them;  Southern 
Ry.  Co.  V.  Railroad  Commission,  179  Ind.  31,  32,  100  N.  E.  339,  340, 
holding  statute  prescribing  penalty  for  failing  to  have  proper  hand- 
holds on  cars  did  not  imx>ose  new  burden  and  did  not  conflict  with  inter- 
state commerce;  Darnell  v.  State,  174  Ind.  155,  90  N.  E.  773,  upholding 
State  tax  on  capital  stock  of  foreign  corporation  doing  business  within 
State ;  Hart  v.  State,  100  Md.  607,  60  Atl.  460,  acts  1904,  p.  186,  requir- 
ing carriers  to  provide  separate  coaches  for  negroes  and  i^hites,  and 
making  it  an  offense  to  refuse  to  occupy  car  to  which  passenger  is 
assigned,  is  void  as  to  interstate  passengers;  Commercial  Milling  Co. 
V.  Western  Union  Tel.  Co.,  151  Mich.  433,  115  N.  W.  699,  refusing  to 
support  stipulation  in  telegraph  blank  limiting  amount  of  liability; 
State  V.  Webber,  214  Mo.  282,  283,  15  Ann.  0a3.  983,  113  S.  W.  1057, 
upholding  tax  on  peddlers  selling  lemon  extract  in  bottles;  In  re 
Lipschitz,  14  N.  D.  629,  95  N.  W.  160,  upholding  tax  on  hawking  and 
peddling;  State  v.  Peet,  80  Vt.  456,  130  Am.  St.  Rep.  998,  14  L.  R.  A. 
(N.  S.)  677,  68  Atl.  664,  holding  statute  void  which  made  it  unlawful 
to  keep,  with  intent,  to  ship  without  State,  calf  less  than  four  weeks 
old;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S.  374,  46  L.  Ed.^ 
288,  21  Sup.  Ct.  144,  majority  upholding  Tenn.  Acts  1897,  c.  30,  prohibit- 
ing sale  of  cigarettes;  dissenting  opinion  in  Ex  parte  Gemmill,  20  Idaho, 
744,  Ann.  Oa3. 1913A,  76,  41  L-  R.  A.  (N.  S.)  711,  119  Pac.  303,  majority 
holding  statute  requiring  State  and  county  printing  to  be  done  within 
State  and  county  where  required  is  not  regulation  of  interstate  com- 
merce ;  Hall  V.  De  Cuir,  95  U.  S.  490,  24  L.  Ed.  49,  holding  State  statute 
prohibiting  discrimination  against  negroes  by  steamboats  void;  Tieman 
V.  Rinker,  102  U.  S.  125,  26  L.  Ed.  103,  holding  higher  license  on  sale 
of  imported  liquors  than  on  domestic  void;  Walling  v.  Michigan,  116 
U.  S.  455,  29  L.  Ed.  694,  6  Sup.  Ct.  457,  holding  State  tax  on  non- 
resident liquor  drummers  void;  Pickard  v.  Pullman  Southern  Car  Co., 
117  U.  S.  49,  29  L.  Ed.  790,  6  Sup.  Ct.  642,  holding  State  tax  on  cars 
engaged  in  interstate  transportation  void ;  Robbins  v.  Shelby  Co.  Taxing 
Dist.,  120  U.  S.  493,  30  L.  Ed.  696,  7  Sup.  Ct.  594,  holding  State  tax  on 
drummers  void;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  508,  81  L.  Ed. 
715,  8  Snp.  Ct.  1066,  holding  State  regulation  of  importation  of  liquors 
void;  Green  v.  Bridgeton,  10  Fed.  Cas.  1092,  holding  separation  of 
white  and  black  passengers  by  steamboat  not  actionable;  United  States 
V.  Boston  etc.  R.  R.  Co.,  15  Fed.  211,  holding  Federal  statute  regnlatins: 
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conveyance  of  cattle  valid ;  In  re  Watson,  15  Fed.  512,  holding  State  tax 
discriminating  against  nonresident  peddlers  void;  Louisville  etc.  R.  R. 
Co.  V.  Railroad  Commrs.,  19  Fed.  708,  holding  State  regulation  of  inter- 
state railroads  void;  In  i^  Christian,  39  Fed.  637,  holding  statute  re- 
quiring State  inspection  of  cattle  before  slaughter  void;  Swift  v.  Phila- 
delphia etc.  R.  R.  Co.,  58  Fed.  859,  holding  interstate  commerce 
governed  by  Federal  statutes  only;  In  re  Minor,  69  Fed.  235,  holding  tax 
on  sale  of  cigarettes  void  as  to  those  imported;  Gatton  v.  Chicago  etc. 
R.  R.  Co.,  95  Iowa,  129,  28  L.  B.  A.  662,  63  N.  W.  595,  refusing  recovery 
of  freight  overcharges  on  interstate  shipment;  State  v.  Saunders^  19 
Kan.  130,  27  Am.  Rep.  100,  holding  State  statute  prohibiting  game  ex- 
portation void;  Hardy  v.  Atchison  etc.  R.  R.  Co.,  32  Kan.  715,  5  Pac. 
13,  holding  State  maximum  freight  law  void  as  to  interstate  transporta- 
tion ;  Arnold  v.  Tanders,  56  Ohio  St.  421,  60  Am.  St.  Bsp.  755,  47  N.  E. 
51,  holding  State  tax  on  sale  of  imported  convict-made  goods  void; 
Van  Buren  v.  Downing,  41  Wis.  127,  holding  State  peddler's  tax  dis- 
criminating against  imported  goods  void;  dissenting  opinion  in  Wabash 
etc.  R.  R.  Co.  V.  Illinois,  118  U.  S.  589,  SO  L.  Ed.  255,  7  Sup.  Ct.  20, 
majority  holding  State  statute  against  railroad  discrimination  void  as 
to  interstate  transportation;  Geer  v.  Connecticut,  161  U.  S.  541,  40 
L.  Ed.  801,  16  Sup.  Ct.  609,  majority  holding  State  statute  prohibiting 
exportation  of  game  valid;  dissenting  opinion  in  Lake  etc.  R.  R.  Co.  v. 
Ohio,  173  U.  S.  313,  18  L.  Ed.  710,  19  Sup.  Ct.  476,  majority  holding 
State  law  requiring  stoppage  of  trains  at  certain  stations  valid. 

Distinguished  in  Howe  Machine  Co.  v.  Gage,  100  U.  S.  678, 85  L.  Ed.  755, 
holding  State  tax  on  all  peddlers  of  sewing-machines  valid;  Escanaba  etc. 
Transp.  Co.  v.  Chicago,  107  U.  S.  687,  27  L.  Ed.  446,  2  Sup.  Ct.  192,  hold- 
ing State  has  authority  over  bridges  across  Chicago  River;  Parkersburg 
etc.  Transp.  Co.  v.  Parkersbuig,  107  U.  S.  702,  705,  27  L.  Ed.  588,  589, 
2  Sup.  Ct.  741,  744,  holding  fees  exacted  for  use  of  city  wharf  valid; 
Brown  v.  Houston,  114  U.  S.  631,  29  L.  Ed.  260,  5  Sup.  Ct.  1095,  holding 
State  tax  on  Pennsylvania  coal,  sent  to  New  Orleans  for  sale,  valid; 
Western  Union  Tel.  Co.  v.  James,  162  U.  S.  653,  40  L.  Ed.  1106,  16  Sup. 
Ct.  936,  holding  State  regulation  of  telegraph  companies  valid;  Rhea 
V.  Newport  etc.  R.  R.  Co.,  50  Fed.  22,  holding  State  permission  for 
railroad  to  erect  temporary  bridge  across  river  valid ;  Magner  v.  People, 
97  111.  334,  337,  holding  law  prohibiting  sale  of  game  valid  as  to  im- 
portations'; Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  13,  4^  Am. 
Rep.  698,  and  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  299,  44  Am.  St. 
Bep.  912,  18  S.  E.  281,  both  holding  State  penalty  for  nondelivery  of 
telegram  valid;  Commonwealth  v.  Huntley,  156  Mass.  248,  16  L.  B.  A. 
845,  30  N.  E.  1132,  holding  State  prohibition  of  oleomargarine  valid; 
Bagg  V.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  284,  26  Am.  St.  Bep.  573, 
14  L.  B.  A.  598,  14  S.  E.  81,  holding  State  requirement  for  shipment 
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of  freight  within  five  days  valid;  Wrought-Iron  Range  Co.  v.  Carver, 
118  N.  C.  335,  24  S.  E.  354,  holding  nondiseriminating  tax  on  peddlers 
valid ;  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  532,  holding  State 
tax  on  gross  receipts  of  telegraph  company  valid. 

State  license  tax  on  peddlers  of  goods  which  are  not  the  product  of 
the  State  is  void  as  a  regulation  of  coinmerce»  where  there  is  no  tax  on 
sale  of  domestic  goods. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  23,  64  L.  Ed. 
364,  30  Sup.  Ct.  190,  refnsing  to  uphold  school  tax  on  telegraph  com- 
panies doing  interstate  business ;  Norfolk  etc.  Ry.  Co.  v.  Sims,  191  U.  S. 
450,  48  L.  Ed.  267,  24  Sup.  Ct.  151,  holding  N.  C.  Acts  1901,  p.  116, 
taxing  sellers  of  sewing-machines,  void  as  applied  to  importer  of  ma- 
chines from  another  State;  Stockard  v.  Morgan,  185  U.  S.  31,  46  L.  Ed. 
792,  22  Sup.  Ct.  578,  holding  void  Tennessee  statute  imposing  privilege 
tax  on  resident  brokers  who  solicit  orders  from  resident  jobbers,  as 
agents  for  nonresidents,  for  goods  to  be  shipped  by  such  nonresidents 
to  such  jobbers;  Austin  v.  Tennessee,  179  U.  S.  344,  45  L.  Ed.  226,  21 
Sup.  Ct.  132,  upholding  Tenn.  Acts  1897,  c.  30,  prohibiting  sale  of 
cigarettes;  Jewel  Tea  Co.  v.  Lee's  Summit,  189  Fed.  282,  holding  mer- 
chant in  Chicago  shipping  goods  to  agent  in  Missouri  engaged  in  inter- 
state commerce  and  not  subject  to  tax  by  State;  Ex  parte  Eaglesfield, 
180  Fed.  563,  holding  owner  of  vessel  transporting  potatoes  from  Michi- 
gan to  Milw&ukee  and  offering  them  for  ssde  in  latter  State  is  engaged 
in  interstate  commerce  and  not  subject  to  tax  by  Milwaukee;  Butler 
Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  17,  84  C.  C.  A. 
167,  holding  New  Jersey  corporation  shipping  goods  to  Colorado  cor- 
poration, acting  as  agent,  was  engaged  in  interstate  commerce  and  not 
subject  to  tax  by  latter  State ;  Kirven  v.  Virginia-Carolina  Chemical  Co., 
145  Fed.  293,  7  Ann.  Oaa.  219,  76  C.  C.  A.  172,  where  foreign  corporation 
sold  goods  to  resident  of  State  on  order  taken  subject  to  its  approval 
by  local  agent  who  took  note  payable  in  such  State,  it  may  sue  on  note 
though  at  time  of  taking  it,  it  had  not  complied  with  State  law  au- 
thorizing it  to  do  business  in  State;  In  re  Sydow,  4  Ariz.  210,  36  Pac. 
215,  upholding  Rev.  Stats.,  tit.  42,  par.  2237,  §  9,  as  amended  in  1893, 
imposing  license  tax  on  dealers  in  merchandise  excepting  local  farm 
products  when  sold  by  producer;  Smith  v.  Farr,  46  Colo.  370,  104  Pac. 
403,  and  State  v.  Bayer,  34  Utah,  264,  10  L.  B.  A.  (N.  S.)  297,  97  Pac. 
130,  both  refusing  to  afBrm  conviction  of  one  arrested  for  selling  foreign 
goods  without  peddler's  license;  Commonwealth  v.  Petranich,  183  Mass. 
219,  66  N.  £.  808,  holding  void  Rev.  Laws,  c.  100,  §  1,  prohibiting  sale 
of  liquor  without  license,  in  so  far  as  it  excepts  sales  by  makers  thereof 
of  native  wines  or  cider  manufactured  in  State ;  State  v.  Bomstein,  107 
Me.  262,  78  Atl.  282,  holding  ordinance  prohibiting  sale  of  foreign 
grown  fruit  without  permit  was  discriminatory  and  void;  Ruggles  v. 
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State,  120  Md.  562,  87  Atl.  1083,  upholding  act  prescribing  different 
tax  on  professional  chauffeurs;  State  v.  Parker  Distilling  Co.,  236  Mo. 
246,  249,  281,  282,  283,  308,  310,  324,  139  S.  W.  458,  459,  470,  471,  479, 
480,  485,  holding  statute  imposing  license  on  sale  of  liquor  made  from 
foreign  grown  g^ape  and  exempting  domestic  liquor  was  discriminatory 
and  void;  State  v.  Looney,  214  Mo.  221,  29  L.  R.  A.  (N.  S.)  412,  97 
S.  W.  935,  holding  agent  of  foreign  corporation  engaged  in  soliciting 
orders  for  enlai^ement  of  photographs  was  engaged  in  interestate  com- 
merce and  not  subject  to  tax;  Jewel  Tea  Co.  v.  City  of  Carthage,  267 
Mo.  388,  165  S.  W.  745,  holding  agent  taking  orders  for  foreign  cor- 
poration and  receiving  and  delivering  said  orders  when  filled  engaged 
in  interstate  commerce  and  not  subect  to  State  tax;  State  v.  Bengsch, 
170  Mo.  117,  70  S.  W.  720,  holding  void  act  April  17,  1901,  imposing 
tax  on  liquors  manufactured  for  sale  in  State;  State  v.  Zophy,  14  S.  D. 
125,  86  Am.  St.  R^.  745,  84  N.  W.  393,  holding  void  Sess.  Laws  1897, 
c.  72,  imposing  tax  on  parties  without  State,  who  have  wholesale  liquor 
establishments  in  State,  but  exempting  resident  manufacturers  who  pay 
manufacturers'  license  from  wholesalers'  license ;  Underwood  Typewriter 
Co.  V.  Piggott,  60  W.  Va.  540,  55  S.  E.  667,  holding  foreign  corporation 
doing  business  through  traveling  salesman  is  not  doing  business  within 
State  so  as  to  require  conformity  with  regulations  regarding  conduc- 
tion of  business  by  foreign  corporation;  dissenting  opinion  in  In  re 
Wilson,  8  Mackey  (D.  C),  366,  371,  12  L.  R.  A.  624,  majority  holding 
peddler  selling  goods  of  Rhode  Island  company  in  District  of  Columbia 
is  liable  to  peddlers'  tax;  Cook  v.  Pennsylvania,  97  U.  S.  573,  24  L.  Ed. 
1017,  holding  State  tax  on  sales  of  imported  goods  in  original  packages 
void ;  Guy  v.  Baltimore,  100  U.  S.  439,  25  L.  Ed.  744,  holding  wharfage 
fees  discriminating  against  foreign-laden  vessels,  void;  Tieman  v. 
Rinker,  102  U.  S.  125,  26  L.  Ed.  103,  holding  higher  license  on  sale  of 
imported  liquors  void ;  Walling  v.  Michigan,  116  U.  S.  454,  29  L.  Ed.  694, 
6  Sup.  Ct.  457,  holding  State  tax  on  nonresident  liquor  drummers  void ; 
Leisy  v.  Hardin,  135  U.  S.  121,  34  L.  Ed.  136,  10  Sup.  Ct.  688,  holding 
State  prohibition  of  sale  of  liquors  void  as  to  sales  by  importer  in  origi- 
nal packages ;  Minnesota  v.  Barber,  136  U.  S.  324,  34  L.  Ed.  459,  10  Sup. 
Ct.  865,  and  Brimmer  v.  Rebman,  138  U.  S.  82,  34  L.  Ed.  864,  11  Sup.  Ct. 
214,  both  holding  requirement  of  inspection  of  cattle  within  the  State 
before  slaughter  void ;  Brennan  v.  Titusville,  153  U.  S.  303,  38  L.  Ed.  728, 
14  Sup.  Ct.  833,  holding  State  tax  on  foreign  drummers  void ;  Morrill  v. 
Wisconsin,  154  U.  S.  626,  28  L.  Ed.  1009,  14  Sup.  Ct.  1206 ,  Ex  parte 
Davis,  21  Fed.  397 ,  Vines  v.  State,  67  Ala.  75 ,  Ex  parte  Thomas,  71  Cal. 
205,  12  Pac.  53,  Ames  v.  People,  25  Colo.  511,  55  Pac.  726,  Graffty  v. 
Rushville,  107  Ind.  509,  57  Am.  Rep.  134, 8  N.  E.  612 ,  State  v.  Furbush,  72 
Me.  496,  and  Van  Buren  v.  Downing,  41  Wis.  126,  all  applying  rule; 
Georgia  Packing  Co.  v.  Macon,  60  Fed.  778,  22  L.  R.  A.  777,  holding  tax 
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on  sale  of  meat'not  raised  by  seller  void;  Higgins  v.  Rinker,  47  Tex.  390, 
391,  and  State  v.  Marsh,  37  Ark.  360,  364,  both  holding  liquor  license 
law  discriminating  against  imported  wines  void ;  Marshalltown  v.  Blum, 
58  Iowa,  185,  48  Am.  Rep.  117,  12  N.  W.  266,  applying  rule  to  similar 
county  tax;  Lafarier  v.  Grand  Trunk  Ry.  Co.,  84  Me.  290, 17  L.  R.  A.  113, 
24  Atl.  850,  holding  State  railroad  ticket  regulations  inapplicable  to  in- 
terstate  transportation ;  Rodgers  v.  Kent  Circuit  Judge,  115  Mich.  443,  73 
N.  W.  381,  and  Commonwealth  v.  Snyder,  182  Pa.  St.  633,  38  Atl.  357, 
both  holding  license  law  discriminating  against  nonresident  peddlers 
void ;  Albertson  v.  Wallace,  81  N.  C.  485,  holding  liquor  license  law  dis- 
criminating against  nonresidents  void;  State  v.  Pratt,  59  Vt.  592,  9  Atl. 
559,  holding  tax  on  tea  peddlers  void;  dissenting  opinion  in  Leisy  v. 
Hardin,  135  U.  S.  151,  34  L.  Ed.  147,  10  Sup.  Ct.  699,  majority  holding 
prohibition  of  sale  of  liquors  void  as  to  sales  of  importer  in  original 
packages;  dissenting  opinion  in  New  York  v.  Roberts,  171  U.  S.  670, 
674,  43  L.  Ed.  328,  829,  19  Sup.  Ct.  72,  74,  majority  holding  State  tax 
on  corporations  valid;  dissenting  opinion  in  Norfolk  etc.  R.  R.  Co.  v. 
Commonwealth,  88  Va.  109,  18  L.  B.  A.  112,  13  S.  E.  344,  majority 
holding  "Sunday  laws"  void  as  to  interstate  freight  trains ;  Louisville  etc. 
R.  R.  Co.  V.  Kentucky,  161  U.  S.  700,  40  L.  Ed.  859,  16  Sup.  Ct.  723, 
In  re  Tiburcio  Parrott,  6  Sawy.  379,  1  Fed.  511 ,  People  v.  Phippin,  70 
Mich.  14,  15,  37  N.  W.  892,  893 ,  Fitzgerald  v.  Fitzgerald  etc.  Construc- 
tion Co.,  41  Neb.  468,  59  N.  W.  864,  and  Powell  v.  State,  69  Ala.  13, 
all  arguendo. 

Distinguished  in  United  States  v.  Thomas,  115  Fed.  209,  holding  War 
Revenue  Act  1898,  Schedule  A,  §  27,  imposing  stamp  tax  on  sale  of  stock 
shares  is  not  direct  tax;  In  re  Wilson,  8  Mackey  (D.  C),  352,  356,  357, 
12  L.  R.  A.  624,  holding  peddler  selling  goods  of  Rhode  Island  corpora- 
tion in  District  of  Columbia  is  liable  to  peddlers'  tax;  City  of  Fair- 
field V.  Shallenberger,  135  Iowa,  619,  113  N.  W.  461,  upholding  State 
tax  on  itinerant  physicians;  City  of  Newport  v.  Wagner,  168  Ky.  648, 
182  S.  W.  837,  holding  Ohio  corporation  sellin«^  soft  drinks  in  Ken- 
tucky was  liable  to  tax  of  latter  State  imposed  on  wholesalers;  Atlas 
Powder  Co.  v.  Goodloe,  131  Tenn.  506,  175  S.  W.  551,  upholding  privi- 
lege tax  imposed  on  foreign  corporation;  Sherlock  v.  Ailing,  93  U.  S. 
103,  28  L.  Ed.  820,  holding  State  statute  giving  right  of  action  for  deatli 
by  marine  tort  valid;  Howe  Machine  Co.  v.  Gage,  100  U.  S.  679,  25 
L.  Ed.  766,  Emert  v.  Missouri,  156  U.  S.  315,  89  L.  Ed.  485,  15  Sup.  Ct. 
372,  both  holding  State  tax  on  all  peddlers  of  sewing-machines  valid ;  In 
le  Rudolph,  6  Sawy.  299,  2  Fed.  68,  Ex  parte  Thornton,  4  Hughes,  230, 
12  Fed.  545,  Territory  v.  Farnsworth,  5  Mont.  314,  5  Pac.  872,  all  hold- 
ing State  tax  on  all  drummers  valid ;  Kohn  v.  Melcher,  29  Fed.  435,  hold- 
ing statute  limiting  granting  of  liquor  licenses  valid;  Am.  Harrow  Co. 
V.  Shaffer,  68  Fed.  754,  holding  State  license  tax  on  selling  agents  valid ; 
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Preston  v.  Finley,  72  Fed.  863,  holding  tax  on  sale  of  newspapers  valid ; 
State  V.  Stucker,  58  Iowa,  498,  12  N.  W.  484,  holding  prohibition  of 
wines  made  from  foreign  fruits  valid;  State  v.  Emert,  103  Mo.  247,  23 
Am.  St.  Rep.  878,  11  L.  B.  A.  220,  15  S.  W.  83,  and  State  v.  Smithson, 
106  Mo.  153,  17  S.  W.  222,  both  holding  nondiscriminating  tax  on 
peddlers  valid;  Ex  parte  Robinson,  12  Nev.  271,  28  Am.  Bep.  798,  State 
v.  Long,  95  N.  C.  587,  59  Am.  Bep.  267,  Titusville  v.  Brennan,  143  Pa. 
St.  650,  24  Am.  St.  B^.  684,  14  L.  B.  A.  102,  22  Atl.  895,  Commonwealth 
V.  Harmel,  166  Pa,  St.  95,  27  L.  B.  A.  889,  30  Atl.  1038,  State  v.  Rich- 
ards,  32  W.  Va.  350,  8  L.  R.  A.  707,  9  S.  E.  246,  aU  holding  State  taxes 
on  drummers  and  peddlers  valid;  State  v.  Newton,  50  N.  J.  L.  539,  14 
Atl.  607,  holding  State  prohibition  of  colored  oleomai^rine  valid;  Bene- 
dict V.  Columbus  Construction  Co.,  49  N.  J.  Eq.  41,  23  Atl.  491,  holding 
State  regulation  of  natural  gas  transportation  valid ;  State  v.  Addington, 
12  Mo.  App.  226,  holding  State  prohibition  of  oleaginous  food  substances 
valid ;  McGuire  v.  State,  42  Ohio  St.  535,  and  Higgins  v.  Rinker,  47  Tex. 
402,  both  holding  State  liquor  license  laws  valid;  County  of  Galveston 
V.  Ghirham,  49  Tex.  284,  holding  occupation  tax  on  merchants  valid; 
Bennett  v.  Harms,  51  Wis. '260,  8  N.  W.  226,  holding  limitation  of  non- 
resident's dower  rights  valid. 

Constitutionality  of  State  regulations  of  interstate  commerce.  Note, 
27  Am.  St.  Bep.  548,  560,  552,  568. 

Power  of  State  to  exact  licenses  and  charge  therefor.  Note,  52 
Am.  Dec.  8S8. 

Power  of  State  to  discriminate  against  goods  of  foreign  country 
by  taxing  sales.    Note,  5  Ann.  Oaa.  880. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  B.  A. 
649,  668,  692. 

License  or  occupation  tax  on  hawkers,  peddlers,  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  B.  A.  (N.  S.)  298,  SOO,  302. 

91  XT.  8.  288-291,  28  I..  Ed.  360,  WE8TEBN  UNION  TEL.  00.  ^.  WEST- 
EBN  ETO.  B.  B.  00. 

Not  cited. 

91  TJ.  &  291-294,  28  L.  Ed.  862,  FOBSTTHE  ▼.  KTMBATJi, 

In  absence  of  fraud,  accident  or  mistake,  parol  eridenee  of  oontem- 
poraneous  oral  agreement  is  not  admissible  to  change  terms  of  bill  or  note, 
in  law  or  equity. 

Approved  in  Franklin  v.  Browning,  117  Fed.  228,  54  C.  C.  A.  258, 
following  rule;  Ferguson  Contracting  Co.  v.  Manhattan  Trust  Co.,  118 
Fed.  795,  55  C.  C.  A.  529,  holding  parol  agreement  cannot  be  shown  to 
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add  new  and  distinct  conditions  to  written  contract  made  between  par- 
ties at  same  time,  where  neither  mistake  or  fraud  is  shown;  Earle  v. 
Enos,  130  Fed.  470,  parol  agreement  by  bank  made  at  time  of  delivery 
of  accommodation  note  and  its  discount  by  bank  that  it  would  not  look 
to  maker  for  payment,  is  no  defense  to  action  on  note;  Dennis  v.  Sly- 
field,  117  Fed.  478,  54  C.  C.  A.  620,  holding  where  by  contract  parties 
of  first  part  agreed  to  carry  on  his  vessels  "any  and  all  lumber  as  may 
be  desired  by  parties  of  second  part,"  evidence  that  at  time  of  contract 
it  was  understood  that  second  parties  had  about  certain  quantity  of 
lumber  which  it  was  expected  by  both  parties  would  be  shipped  under 
contract;  Levy  &  Cohn  Mule  Co.  ▼.  Kauflfman,  114  Fed.  175,  52  C.  C.  A. 
126,  holding  evidence  of  parol  agreement  made  before  or  at  time  of 
acceptance  of  drafts  inadmissible  to  vary  absolute  terms  of  uncondi- 
tional acceptance;  Doyle  v.  Nesting,  37  Colo.  529,  88  Pac.  864,  holding 
evidence  that  obligee  of  written  instrument  had  told  obligor  that  signing 
was  matter  of  form  was  inadmissible  in  suit  on  agreement;  Hntchins  v. 
Lang^ey,  27  App.  D.  C.  240,  holding  broken  promise  of  payee  not  to  use 
note  as  collateral  security  was  not  defense  account  of  fraud;  Randle  v. 
Davis  Coal  etc.  Co.,  15  App.  D.  C.  360,  refusing  to  allow  affidavit  as  to 
want  of  consideration  for  indorsement  of  note;  Stein  v.  Fogarty,  4 
Idaho,  704,  43  Pac.  681,  refusing  parol  to  show  that  note  payable  in 
money  was  by  agreement  to  be  paid  in  work  and  labor;  Armington  v. 
Stelle,  27  Mont.  20,  69  Pac.  117,  holding  inadmissible  evidence  of  con- 
temporaneous agreement  between  parties  to  written  sublease  of  mining 
claim  that  in  case  sublessors  should  buy  property  lease  should  be  ex- 
tended; Jamestown  Business  College  Assn.  v.  Allen,  172  N.  T.  297,  92 
Am.  St.  Rep.  744,  64  N.  E.  954,  holding  where  note  payable  at  fixed  time 
for  sum  certain  was  delivered  at  date  thereof,  accompanied  with  writ- 
ten contract,  showing  that  it  was  given  for  scholarship  in  business 
college,  maker  to  enter  on  course  of  study  when  note  due,  parol  evidence 
inadmissible  to  show  that  note  not  binding  if  maker  should  decide  not 
to  take  instruction ;  Bank  v.  Moore,  138  K.  C.  532,  51  S.  E.  80,  in  action 
by  bank  receiver  on  note,  defendant  cannot  set  up  as  defense  agreement 
that  he  should  not  be  liable  on  note;  Brown  v.  Spolford,  95  U.  S.  481, 
24  L.  Ed.  510,  disallowing  contradiction  of  writing  made  at  time  of  in- 
dorsement; Martin  v.  Cole,  104  U.  S.  39,  26  L.  Ed.  651,  disallowing  evi- 
dence that  indorsement  was  without  recourse;  Richardson  v.  Hardwick, 
106  U.  S.  264,  27  K  Ed.  146,  1  Sup.  Ct.  215,  excluding  evidence  to  vary 
method  of  payment;  Harmcr  v.  Moulton,  23  Fed.  7,  excluding  evidence 
to  explain  will ;  Van  Vleet  v.  Sledge,  45  Fed.  749,  excluding  parol  quali- 
fication of  indorsement;  Harmon  v.  Harmon,  51  Fed.  116,  disallowing 
modification  of  lease  and  note;  Union  etc.  Transit  Co.  v.  Western  etc. 
Cattle  Co.,  59  Fed.  57,  7  C.  C.  A.  660,  Union  Nat.  Bank  v.  German  Ins. 
Co.,  71  Fed.  476,  18  C.  C.  A.  203,  and  Kelly  v.  Chicago  etc.  Ry.  Co.,  93 
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Iowa,  445,  61  N.  W.  960,  evidence  of  previous  negotiation  is  inadmis- 
sible; Blake  v.  Pine  etc.  Coal  Co.,  76  Fed.  654,  22  C.  C.  A.  430,  parol 
evidence  of  undefined  intentions  is  inadmissible;  Godkin  v.  Monahan,  83 
Fed.  119,  27  C.  C.  A.  410,  evidence  of  parol  promises  is  insfdmissible 
unless  relating  to  distinct  subject ;  Shea  v.  Leisy,  85  Fed.  246,  disallow- 
ing parol  modification  of  mortgage  on  certain  conditions;  Smith  v. 
American  Nat.  Bank,  89  Fed.  837,  32  C.  C.  A.  368,  circumstances  ad- 
missible to  show  subject  and  relation  of  parties,  but  not  to  vary ;  Cooper 
V.  German  Nat.  Bank,  9  Colo.  App.  180,  47  Pac.  1045,  and  Mcintosh- 
Huntington  Co.  V.  Rice,  13  Colo.  App.  393,  58  Pac.  363,  disallowing  im- 
peachment of  note;  Dulaney  v.  Burke,  2  Idaho,  691,  23  Pac.  917,  and 
Whitaker  v.  Warren,  60  N.  H.  20,  disallowing  evidence  of  condition  to 
note;  Neil  v.  Board  of  Trustees,  of  Ohio  Agricultural  etc.  College,  31 
Ohio  St.  20,  guarantor  cannot  show  an  agreement  to  exhaust  legal  reme- 
dies against  principal  first;  Cummings  v.  Kent,  44  Ohio  St.  98,  58  Am. 
Bep.  799,  4  N.  E.  713,  accepter  cannot  show  agreement  not  to  be  held  as 
such^  Martin  y.  Lewis,  30  Gratt.  684,  32  Am.  Bep.  688,  drawer  cannot 
show  that  on  acceptance  he  was  to  be  relieved  of  all  further  liability; 
Forster  v.  Clifford,  44  Wis.  572,  28  Am.  Bep.  605,  disallowing  evidence 
of  condition  in  bill;  dissenting  opinion  in  Harman  v.  Harman,  70  Fed. 
936,  17  C.  C.  A.  479,  majority  admitting  parol  where  contract  does  not 
profess  to  be  wholly  in  writing;  Hazelton  Tiipod-Boiler  Co.  v.  Citizens* 
St.  Ry.  Co.,  72  Fed.  323,  arguendo. 

Distinguished  in  Burke  v.  Dulaney,  153  U.  S.  232,  88  L.  Ed.  700,  14 
Sup.  Ct.  817,  parol  admitted  that  note  not  to  be  operative  till  property 
was  examined;  Champion  etc.  Mining  Co.  v.  Bird,  7  Colo.  App.  526,  44 
Pac.  765,  parol  not  admissible  except  to  show  delivery  of  note  on 
oondition. 

Evidence  to  vary  liability  of  regular  indorser.    Note,  39  Am.  B^. 
119. 

Parol  evidence  of  conditions  in  note  and  bills.    Note,  128  Am.  St. 
Bep.  611. 

Extrinsic  evidence  to  show  who  is  liable  as  maker  of  note.    Note, 
20  L.  B.  A.  712. 

Contemporaneous  agreements  and  their  breach  as  defense  to  note. 
.    Note,  43  L.  B.  A.  450. 

91  TJ.  S.  294-303,  23  L.  Ed.  368,  DOW  v.  HUMBEBT. 

On  plea  of  nul  tiel  record  of  Judgment  of  i;ourt  for  district  of  Wis- 
consin, one  from  eastern  district  of  Wisconsin  is  not  admissible^  without 
amendment  of  plea. 

Approved  in  McDonald  v.  Nebraska,  101  Fed.  177,  41  C.  C.  A.  278, 
holding  Circuit  Court  may  permit  petition  filed  by  State  treasurer  in 
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official  capacity  to  recover  money  of  State  deposited  in  bank  to  be 
amended  by  substituting  name  of  State  as  plaintiff;  Albuquerque  Nat. 
Bank  v.  Stewart,  3  Ariz.  299,  30  Pac.  304,  holding  answer  to  suit  upon 
note  setting  up  contemporaneous  parol  agreement  between  cashier  of 
bank  and  sureties  upon  note  to  make  qote  out  of  collateral  held  by  bank 
does  not  constitute  valid  plea  of  fraud;  Morris  v.  Bank  of  Allegheny, 
201  Pa.  St.  164,  50  Atl.  1001,  arguendo ;  Bowden  v.  Bumham,  59  Fed.  755, 
8  C.  C.  A.  248,  Federal  courts  may  allow  amendment  at  any  stage  in- 
dependently of  statute. 

Officers  failing  to  place  Judgment  on  tax  UM  are  only  liable  for  nomi- 
nal damages  and  costs,  in  absence  of  actual  damages  caused. 

Approved  in  Newark  Sav.  Inst.  v.  Panhorst,  7  Biss.  100,  Fed.  Cas. 
10,142,  allowing  counsel  fees  and  costs;  Branch  v.  Davis,  29  Fed.  891, 
892,  893,  894,  disallowing  amount  of  judgment  for  failure  to  deliver 
roll  to  tax  collector  after  special  levy;  In  Matter  of  Cancellation  of 
Bonds,  36  La.  Ann.  60,  council  not  liable  for  failure  to  provide  for  judg- 
ment exceeding  limitation  on  amount  of  tax. 

Liability  of  public  officer  to  action  by  private  individual  for  failure 
to  perform  public  duties.    Note,  90  Am.  Dec.  732. 

Damages  for  delay  in  paying  money  is  interest. 
Approved  in  Branch  v.  Davis,  29  Fed.  891,  disallowing  recovery  of  en- 
tire judgment  for  failure  of  duty. 

Damages  are  given  as  compensatton  for  injury,  and  sliOQld  be  precisely 
commensurate  therewitli. 

Approved  in  Goepel  v.  Hambuig  American  Packet  Co.,  91  Fed.  753, 
holding  libelant  on  maritime  contract  who  held  bills  of  lading  as  security 
for  bank  credits  and  was  actually  reimbursed,  sustained  no  damage 
by  reason  of  wrongful  delivery;  Farmers  &  Merchants'  Bk.  v.  Maines, 
183  Fed.  42,  lfi5  C.  C.  A.  329,  holding  in  action  against  sheriff  for 
failure  to  levy  damages  to  amount  of  writ  can  only  be  obtained  when 
it  is  shown  debtor  had  sufficient  property  to  satisfy  writ;  Mutual  Re- 
serve Fund  life  Assn.  v.  Ferrenbach,  144  Fed.  343,  7  L.  R.  A.  (N.  S.) 
1168,  75  C.  C.  A.  304,  where  life  policy  wrongfully  canceled  for  non- 
payment of  premiums  which  were  in  form  of  assessments,  and  pending 
suit  insured  died,  damages  are  amount  of  policy,  less  cost  of  carrying 
it  to  maturity ;  American  Surety  Co.  v.  Woods,  105  Fed.  746,  45  C.  C.  A. 
282,  holding  where  contractor  abandons  work  employer  cannot  recover 
sum  which  contractor  would  have  lost  had  he  fulfilled  contract;  Hupe 
V.  Sommer,  88  Kan.  566,  42  L.  B.  A.  (N.  S.)  565,  129  Pac.  137,  holding 
where  public  officer  ^delays  collection  of  claim  he  is  liable  only  for  inter- 
est during  delay;  Hudson  v.  Mc Arthur,  152  N.  C.  454,  28  L.  R.  A. 
(N.  S.)  115,  67  S.  E.  999,  holding  neglect  of  commissioners  to  demand 
receipt  for  taxes  from  sheriff  before  approving  bond,  as  required  by 
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law,  could  not  make  them  liable  to  sureties  sued  on  bond  after  embei- 
zlement ;  De  Tamf  ert  v.  Johnson,  54  Ark.  168,  15  8.  W,  364,  no  damage 
from  breaeh  of  duty  by  sheriff,  nominal  damage  recoverable;  State  v. 
Fleming,  124  Ind.  99,  24  N.  E.  665,  applied  to  breach  of  duty  by  clerk; 
Missouri  v.  Raybum,  22  Mo.  App.  305,  attachment  improperly  released, 
sheriff  liable  for  nominal  damages  without  proof  of  injury. 

In  suit  for  failure  to  place  judgment  on  tax  list,  diTislon  of  towniklp 
and  placing  for  next  leyy  are  admissible  in  mitigation. 

Approved  in  Huming  v.  Chavez,  7  N.  M.  130,  34  Pac.  44,  allowing 
circumstance  in  mitigation  in  suit  for  taking  sheep. 

Admissibility  in  reduction  of  dami^es  of  evidence  of  matters 
occurring  after  commencement  of  action.  Note,  Ann.  Oaa.  1914A, 
1037. 

91  TJ.  8.  303-^306^  23  I..  Ed.  372,  UNITED  STATES  T.  AXJJSON. 

Not  cited. 

91  TJ.  S.  S08*316»  28  L.  Ed.  392,  HOOVEB  T.  WISE. 
EAowledge  of  agent  is  knowledge  of  principal. 

Approved  in  Ghrier  v.  Tucker,  150  Fed.  664,  where  grocer  had  ceased 
to  sell  oleomargarine,  but  for  accommodation  of  two  customers  sent 
orders  in  their  names  to  manufacturer  who  sent  goods  to  local  branch, 
bill  to  customers  and  branch  left  packages  at  grocer's  for  delivery  to 
customers  with  other  groceries,  grocer  not  liable  to  tax  as  wholesaler 
under  oleomargarine  aet;  Hartzell  v.  United  States,  83  Fed.  1007,  ap- 
plied to  knowledge  of  traveling  salesman;  Mathews  v.  Riggs,  80  Me. 
110,  13  Atl.  49,  applied  to  notice  of  insolvency;  First  Nat.  Bank  v. 
Reno  County  Bank,  1  McCrary,  496,  3  Fed.  261,  arguendo. 

Distinguished  in  Tucker  v.  Grier,  160  Fed.  617,  87  C.  C.  A.  513,  hold- 
ing where  retail  grocer  acted  as  intermediary  in  shipping  oleomargarine, 
he  was  not  liable  to  tax  as  wholesaler. 

Notice  to  agent  as  notice  to  principal.    Note,  24  Am.  St.  R^.  233. 

Constructive  notice.    Note,  46  Am.  Rep.  186. 

Notice  to  attorney  as  notice  to  client.    Note,  8  Ann.  Oaa.  442. 

Knowledge  of  agent  to  bind  principal  must  be  acquired  in  transaction 
of  principal's  business,  or  in  a  prior  transaction  then  present  in  bis  mind, 
which  could  be  properly  communicated. 

Approved  in  Rogers  v.  Palmer,  102  U.  S.  268,  26  L.  Ed.  165,  imputing 
notice  of  insolvency  possessed  by  an  attorney;  Louisville  Trust  Co.  v. 
Louisville  etc.  R.  R.  Co.,  75  Fed.  469,  22  C.  C.  A.  378,  knowledge  of 
repudiated  guaranty  to  president  is  notice  to  bank. 
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Distinguished  in  Fairfield  Sav.  Bank  v.  Chase,  72  Me.  228,  89  Am* 
Bep.  820,  notice  to  director  or  trustee  not  notice  to  bank. 

Wbere  a^ent  has  power  to  employ  snbagent,  Ills  acts  or  notice  to  him 
bind  prlncipaL 

Approved  in  Massachusetts  etc.  Ins.  Co.  v.  Eshelman,  30  Ohio  St. 
657,  notice  to  subagent  of  insurance  company  is  notice  to  it;  Bates  v. 
American  Mtg.  Co.,  37  S.  C.  101,  21  L.  R.  A.  846,  847,  16  S.  £.  887, 
holding  notice  to  subagent  binding. 

Delegation  of  authority  by  agent.    Note,  Ann.  Om.  1916D,  17,  19, 
20. 

(Principal  is  liable  civilly  for  ftaud  of  agent  in  scope  of  business. 
Approved  in  Eell  v.  Trenchard,  142  Fed.  22,  73  C.  C.  A.  202,  holding 
principal  liable  for  misrepresentations  of  agent  in  sale  of  timber  where 
agent  misrepresented  boundaries  of  land,  and  purchaser  deceived  as  to 
quantity  of  timber. 

Principal  is  not  liable  for  acts  of  agents  of  an  intermediate  independent 
employer. 

Approved  in  Dentzel  v.  City  etc.  Ry.  Co.,  90  Md.  443,  45  Atl.  203, 
holding  where  plaintiff  employed  an  attorney  *to  collect  claim  secured  by 
chattel  mortgage,  and  attorney  with  plaintiffs  consent  employed  another 
attorney,  who  collected  claim  and  embezzled  proceeds,  payment  by  mort- 
gagor to  second  attorney  discharged  debt. 

The  agents  of  a  collector  are  not  snbagents  of  creditor,  and  notice  of 
insolvency  to  tbem  is  not  notice  to  bim. 

Approved  in  Balcomb  v.  Old  Nat.  Bank,  201  Fed.  681,  120  C.  C.  A. 
27,  holding  where  bank  holding  note  for  collection  had  no  notice  of 
insolvency  of  maker,  payment  made  within  four-month  period  could 
not  be  set  aside  as  voidable  preference;  Smith  v.  National  Bank  of 
D.  0.  Mills  ft  Co.,  191  Fed.  229,  holding  bank  forwarding  draft  to 
correspondent  bank  for  collection  makes  latter  its  agent  and  is  liable 
in  case  of  failure;  Bangor  etc.  Ry.  Co.  v.  Slate  Co.,  203  Pa.  St.  12, 
52  Atl.  42,  holding  knowledge  of  president  of  corporation  acquired  in 
another  transaction  is  not  notice  to  corporation;  Morris  v.  First  Nat. 
Bank  of  Allegheny,  201  Pa.  St.  164,  50  Atl.  1001,  holding  where  firm 
draws  bill  to  order  of  one  of  partners  who  indorses  it  individually  for 
deposit  in  bank,  and  bank  on  its  return  unpaid  charges  it  to  partner's 
account,  firm  cannot  sue  another  bank  to  which  first  bank  had  sent  it 
for  collection  in  failing  to  send  prompt  notice  of  nonpayment;  Mc- 
Carthy V.  Hughes,  36  R.  I.  68,  Ann.  Oaa.  1915D,  26,  88  Atl.  985,  hold- 
ing collection  agency  given  account  for  collection  is  liable  for  con- 
stable's fees  and  not  principal  creditor;  Exchange  Nat.  Bank  v.  Third 
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Nat.  Bank,  112  U.  S.  282,  287,  28  L.  Ed.  726,  726,  5  Sup.  Ct.  143,  146, 
Bank  of  Lindsborg  v.  Oker,  31  Kan.  606,  3  Pac.  328,  Simpson  v.  Waldby, 
63  Mich.  452,  30  N.  W.  206,  Power  v.  First  Nat.  Bank,  6  Mont.  265, 
266,  12  Pac.  604,  and  Bailie  v.  Augusta  etc.  Bank,  95  Ga.  284,  51  Am. 
St.  Rep.  78,  21  S.  E.  720,^  all  holding  collector  liable  to  owner  for  negli- 
gence of  its  agent ;  Essex  County  Nat.  Bank  v.  Bank  of  Montreal,  7  Biss. 
200,  Fed.  Cas.  4532,  collecting  bank  should  be  plaintiff  in  suit  against  its 
agent  for  neglect ;  First  Nat.  Bank  v.  Reno  County  Bank,  1  McCrary,  496, 
497,  498,  499,  500,  501,  3  Fed.  261,  262,  263,  264,  265,  and  National 
Exchange  Bank  v.  Beal,  50  Fed.  358,  owner  may  recover  in  assumpsit 
against  last  collector  for  failing  to  pay  over;  Milligan  v.  Alabama  Fer- 
tilizer Co.,  89  Ala.  324,  7  South.  651,  owner  not  liable  to  attorney  of 
collector  for  compensation;  Hill  v.  Morris,  15  Mo.  App.  330,  broker 
receiving  business  from  another  cannot  recover  commission  from  prin- 
cipal; dissenting  opinion  in  Third  Nat.  Bank  v.  Vicksburg  Bank,  61 
Miss.  119,  majority  holding  not  liable  for  carefully  chosen  correspondent ; 
dissenting  opinion  in  Irwin  v.  Reeves  Pulley  Co.,  20  Ind.  App.  128,  48 
N.  E.  609,  majority  holding  where,  collection  is  to  be  made  at  a  dis- 
tance, collecting  bank  must  only  use  care  in  selecting  agent;  Star  etc. 
Ins.  Co.  V.  New  Hampshire  Nat.  Bank,  60  N.  H.  446,  and  Naser  ▼. 
First  Nat.  Bank,  116  N.  T:  498,  22  N.  E.  1078,  both  arguendo. 

Limited  in  Bates  v.  American  Mtg.  Co.,  37  S.  C.  101,  21  L.  R.  A. 
846,  347,  16  S.  E.  887,  to  bank  acting  as  collectors. 

Distinguished  in  R^rs  v.  Palmer,  102  U.  S.  268,  26  L.  Ed.  165, 
where  party  obtaining  judgment  was  the  direct  agent;  Guelich  v.  Nat. 
State  Bank,  56  Iowa,  438,  41  Am.  Rep.  113,  9  N.  W.  330,  Irwin  v. 
Reeves  Pulley  Co.,  20  Ind.  App.  114,  48  N.  E.  605,  and  First  Nat. 
Bank  v.  Sprague,  34  Neb.  322,  83  Am.  St.  Rep.  646,  16  L.  R.  A.  500, 
51  N.  W.  847,  where  collection  is  distant  from  collecting  bank,  it  must 
only  use  care  in  selecting  agent;  Poucher  v.  Blanchard,  86  N.  Y.  262, 
liable  for  acts  of  attorneys  who  are  collecting;  First  Nat.  Bank  of 
Gallipolis  v.  Butler,  41  Ohio  St.  526,  52  Am.  Rep.  98,  collecting  bank 
not  liable  for  default  of  notary;  Mercliants'  Nat.  Bank  v.  Goodman, 
109  Pa.  St.  428,  58  Am.  Rep.  732,  2  Atl.  691,  collector  intrusting  check 
to  payee  bank  is  liable  for  its  default;  Bank  of  Sherman  v.  Weiss,  67 
Tex.  334,  335,  60  Ajbl  Rep.  31,  32,  3  S.  W.  300,  301,  on  failure  of 
collector,  owner  may  recover  the  amount  held  by  its  agent. 

Duty  and  liability  of  bank  as  agent  for  collection.    Note,  34  Am. 
Dec  316. 

Care  required  of  bankers  acting  as  agents  or  bailees.     Note,   38 
Am.  St.  Rep.  777. 

Subagents,  and  their  relation  to  the  principal  and  to  the   i«rent 
appointing  them.    Note,  50  Am.  St  Rep.  116,  120,  123. 
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Effect  of  notice  to  subagent.    Note,  21  L.  B.  A.  840. 

Liability  of  bank  taking  paper  for  collection  for  correspondent's 
default.    Note,  52  L.  B.  A.  CN".  S.)  628,  639,  641,  664,  666. 

Liability  of    bank    for  money  received    by  correspondent    bank. 
Note,  8  E.  B.  0.  777. 

Creditor  is  bound  by  notice  of  insolvency  before  confession  of  Judgment 
had  1)y  the  attorney  of  collection  agency  to  which  he  had  given  the  claim. 

Approved  in  Power  v.  First  Nat.  Bank,  6  Mont.  266,  12  Pac.  604, 
holding  that  principle  of  nonliability  for  agents  of  collecting  bank  is 
not  doubted;  First  Nat.  Bank  v.  Sprague,  34  Neb.  322,  88  Am.  St.  Bep. 
646,  15  L.  B.  A.  500,  51  N.  W.  847,  collector  need  only  use  diligence  in 
selection;  Bates  v.  American  Mtg.  Co.,  37  S.  C.  101,  21  L.  B.  A.  846, 
347,  16  S.  E.  887,  holding  party  bound  by  notice  to  subagent. 

91  U.  8.  317-320,  23  L.  Ed.  396,  UNITED  STATES  v.  ASHFIELD. 
Not  cited. 

91  U.  S.  321-323,  28  L.  Ed.  397,  UNITED  STATES  v.  00BLI8S  BTBAM, 
ENGINE  OO. 

Settlements  with  full  Imowledge  are  binding  on  government,  and,  at 
least,  cannot  be  disregarded  without  returning  the  consideration  to  con- 
tractor. 

Approved  in  United  States  v.  Newport  News  Shipbuilding  ft  Dry 
Dock  Co.,  178  Fed.  202,  101  C.  C.  A.  514,  holding  Secretary  of  Navy 
proceeding  with  standardization  test  after  protest  of  contractor  as  to 
e3qf>ense  will  be  deemed  to  have  bound  government  for  expense  of  trip. 

91  U.  S.  324-830,  23  L.  Ed.  410,  LOBENSTEIN  v.  UNITED  STATES. 

In  case  of  an  agreement  to  deliver  all  hides  of  slaughtered  cattle  which 
superintendent  of  Indian  affairs  shall  decide  are  not  required  for  comfort 
of  Indians,  the  number  to  be  two  thousand  more  or  less,  a  delivery  on  foot 
is  a  decision  they  are  so  required,  and  the  number  is  not  guaranteed. 

Distinguished  in  Oleckler  v.  Slavens,  5  S.  D.  3S0,  59  N.  W.  328, 
where  exact  weight  is  stipulated. 

Construction  of  term  ''more  or  less"  in  personal  property  contracts. 
Note,  12  Ann.  Oaa.  296. 

91  U.  S.  380-340,  23  L.  Ed.  424,  SHEPLEY  v.  OOWAN. 

Wherever  action  is  required  by  officer  In  disposition  of  lands,  all  pro- 
ceedings tending  to  defeat  It  are  Impliedly  Inhibited. 

•Approved  in  White  v.  Wright,  83  Minn.  228,  86  N.  W.  93,  holdiusr 
Chippewa  treaty  of  1883  withdrew  lands  from  operation  of  article  VI 
vm— es 
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of  treaty  of  1855,  and  right  of  entry  provided  by  said  article  was  not 
restored  by  25  Stat.  642. 

Pnbllc  lands,  wbich  fall  within  grants  to  others,  are  exclnded  from  sale 
or  vre-emptioii,  and  pending  flnal  determination  of  this  question  cannot  be 
sold  by  Stole. 

Approved  in  Emblen  v.  Lincoln  Land  Co.,  184  U.  S.  664,  46  L.  Ed. 
738,  22  Sup.  Ct.  525,  holding  contestant  of  pre-emption  entry  who  has 
neither  made  entry  on  land  nor  perfected  right  to  do  so,  has  no  vested 
right  or  interest  therein  of  which  he  is  deprived  by  act  of  December 
29, 1894,  enacted  during  pendency  of  contest,  confirming  title  of  original 
entryman;  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  324,  101  Pac. 
176,  holding  under  act  of  Congress  granting  swamp-lands  to  Or^o'n, 
no  title  passed  until  lands  had  been  selected  by  State;  Lake  Superior 
etc.  Ry.  Co.  v.  Cunningham,  155  U.  S.  374,  39  L.  Ed.  190,  15  Sup.  Ct. 
110  (afiSrming  44  Fed.  831),  land  granted  to  railroad  withdrawn  from 
settlement  and  forfeiture  only  enforceable  by  government;  Hawke  v. 
Deffenbach,  4  Dak.  29,  22  N.  W.  484,  land  patented  as  mineral  land,  not 
open  to  town-site  location;  Cummings  v.  Powell,  97  Mo.  533,  10  S.  W. 
822,  part  of  lots  set  apart  for  schools,  none  subject  to  location  till 
schools  got  proper  amount;  Ives  v.  Ely,  57  Mich.  573,  24  N.  W.  814, 
arguendo. 

Party  taking  the  initiatory  step,  followed  up  to  patent,  has  prior  right 
over  others. 

Approved  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  388,  391,  56  L.  Ed.  262, 
263,  31  Sup.  Ct.  300,  holding  lands  selected  by  Northern  Pacific  BaU- 
road  Company  could  not  be  sold  under  timber  and  stone  act,  in  interim 
between  application  and  approval;  Knapp  v.  Alexander-Edgar  Lumber 
Co.,  237  U.  S.  167,  59  L.  Ed.  898,  35  Sup.  Ct.  515,  holding  homesteader 
has  right  of  action  for  damages  for  timber  willfully  cut  between  time 
of  application  and  approval;  Stalker  v.  Oregon  Short  Line  R.  R.  Co., 
225  U.  S.  151,  152,  56  L.  Ed.  1032,  32  .Sup.  Ct.  636,  refusing  to  aUow 
pre-emption  claim  filed  pending  approval  of  Secretary  of  Interior  as 
to  land  for  railroad  company;  Taggart  v.  Great  Northern  Ry.  Co., 
211  Fed.  293,  129  C.  C.  A.  356,  holding  after  plat  of  railroad  right 
of  way  has  been  filed  with  secretary,  no  homestead  can  be  granted 
pending  his  approval;  Sawyer  v.  Gray,  205  Fed.  162,  holding  owner 
of  lands  selected  as  national  forest  seeking  to  exchange  same  may  hold 
intervening  patentee  trustee  where  government  delays  on  approval  of 
exchange;  Janes  v.  Wilkinson,  2  Kan.  App.  368,  42  Pac.  738,  holding 
act  of  Congress  granting  land  to  railroad  for  right  of  way  could  not 
defeat  plaintiff,  who  had  pre-empted  land  in  said  grant  prior  to  passage 
of  said  aet;  Mosher  v.  Bacon,  229  Mo.  352,  129  S.  W.  683,  holding  un- 


1076  SHEPLEY  ▼.  COWAN.  91 U.  S.  330-340 

der  grant  of  swamp-land  to  state^  patentee  from  State  was  guaranteed 
against  no  reissuance,  even  though  officer  failed  to  record  his  patent; 
Rogers  V.  Clark  Iron  Co.,  104  Minn.  221,  116  N.  W.  748,  holding  patent 
is  matter  of  public  record  and  it  is  not  necessary  that  it  pass  to  patentee ; 
Loney  v.  Scott,  57  Or.  382,  32  L.  B.  A.  (N.  S.)  466,  112  Pac.  174,  hold- 
ing person  making  placer  locations  at  time  they  were  withdrawn  from 
entry  could  not  prevail  over  lawful  patentee  after  opening  to  entry; 
Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  309,  95  Pac.  798,  holding  citizen 
of  Seminole  nation,  after  selecting  allotment  may  make  conveyance  be- 
fore issuance  of  patent;  Brigham  City  v.  Rich,  34  Utah,  140,  142,  97 
Pac.  223,  224,  holding  State  of  Utah,  selecting  public  lands,  under  en- 
abling act  of  July  16, 1894,  took  title *as  of  date  of  act;  McCreery  v.  Has- 
kell, 119  U.  S.  330,  80  L.  Ed.  409,  7  Sup.  Ct.  178,  State  making  selection, 
subsequent  pre-emption  patent  is  invalid;  Last  Chance  Mining  Co.  v. 
Tyler  Mining  Co.,  61  Fed.  565,  9  C.  C.  A.  613,  applied  to  conflict  in  fol- 
lowing dip  of  veins ;  Lewis  v.  Johnson,  76  Fed.  478,  possessor  of  uplands 
in  Alaska  takes  littoral  rights  as  belong  to  fee;  Flint  etc.  Ry.  Co.  v. 
Gordon,  41  Mich.  430,  2  N.  W.  655,  any  subsequent  grant  is  inoi)erative ; 
Hammond  v.  Johnston,  93  Mo.  212,  6  S.  W.  87,  allowing  sale  under  exe- 
cution before  return  of  surveyor's  plat;  Silver  Bow  etc.  Mining  Co.  v. 
Clark,  5  Mont.  423,  5  Pac.  581,  mining  location  is  superior  to  subsequent 
town-site  entry ;  Talbott  v.  King,  6  Mont.  108,  9  Pac.  442,  to  same  effect ; 
dissenting  opinion  in  Wineman  v.  Gastrell,  53  Fed.  705,  3  C.  C.  A.  621, 
arguendo;  dissenting  opinion  in  Bolton  v.  La  Camas  Water  Power  Co., 
10  Wash.  257,  38  Pac.  1047,  majority  holding  title  does  not  vest  till 
patent. 

Distinguished  in  Wadkins  v.  Producers'  Oil  Co.,  227  U.  S.  374,  67 
L.  Ed.  555,  33  Sup.  Ct.  380,  holding  land  acquired  under  homestead  laws 
before  applicant's  marriage  does  not  fall  into  community  until  final 
proof;  Arthur  v.  Coyne,  32  Okl.  531,  122  Pac.  690,  holding  where  one 
cotenant  takes  legal  title  in  himself,  he  will  be  deemed  to  hold  as  trustee 
for  other  cotenant ;  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219  U.  S. 
405,  415,  419,  421,  56  L.  Bd.  272.  276,  277,  278,  31  Sup.  Ct.  300,  majority 
holding  lands  selected  by  Northern  Pacific  Railroad  Company,  could  not 
be  sold  under  timber  and  stone  act,  in  interim  between  application  and 
approval;  Eureka  etc.  Mining  Co.  v.  Richmond  Mining  Co.,  4  Sawy.  318, 
Fed.  Cas.  4548,  prior  locator  not  objecting  is  bound  by  subsequent 
patent ;  Roberts  v.  Gebhart,  104  Cal.  69,  37  Pac.  783,  where  lieu  land  selee- 
tion  not  approved  by  Interior  Department,  claimant  cannot  object  to  its 
future  disposition;  Northern  Pac.  R.  R.  v.  Peronto,  3  Dak.  232,  14  N.  W. 
107,  settlement  not  allowed  on  land  granted  to  railroad  by  act  of  July  2, 
1868. 

Rights  of  pre-emptors  on  public  lands.    Note,  87  Am.  Dec.  18S. 
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Patents  relate  back  to  initiatory  step  and  cat  off  intervening  claimants. 
Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  335, 
50  L.  Ed.  605,  26  Sap.  Ct.  282,  purchaser  from  patentee  without  notice 
of  entryman's  fraud  is  bona  fide  purchaser  within  Comp.  Stats.  1901, 
p.  1545,  though  he  acquired  interest  in  land*  under  contract  for  standing 
timber  before  patent  issued;  United  States  v.  Anderson,  194  U.  S.  399, 
400,  48  L.  Ed.  1039,  24  Sup.  Ct.  716,  government  eannot  retain,  as 
against  grantees  of  indemnity  lands,  money  collected  for  wrongful 
removal  of  stone  during  period  between  selection  and  approval  of 
selection ;  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  880,  construing 
act  of  1866,  granting  lands  to  Central  Pacific  Railroad  Company;  Mio- 
cene Ditch  Co.  V.  Jacobson,  146  F6d.  683,  77  C.  C.  A.  106,  where  com- 
plainant appropriated  water  rights  and  began  construction  of  ditch, 
right  to  acquire  right  of  way  over  mining  claims  located  later  not 
affected  by  fact  that  ditch  not  completed  over  claims  till  after  location; 
Peyton  v.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  homestead  patentee 
may  recover  value  of  timber  wrongfully  cut  after  initiation  of  claim, 
and  prior  to  issuance  of  patent;  McCune  v.  Essig,  122  Fed.  591,  59 
C.  C.  A.  429,  holding  patent  issued  to  widow  of  homesteader  upon  !ier 
making  final  proof  in  accordance  with  provision  of  homestead  law  con- 
veys land  to  her  absolutely,  and  no  interest  therein  passes  by  inher- 
itance to. homesteader's  children;  Quinn  v.  Baldwin  Star  Coal  Co.,  19 
Colo.  App.  506,  76  Pac.  555,  where  land  entered  on  certain  day  and  later 
entryman  permitted  to  amend  entry  as  of  date  of  entry,  patents  issued 
on  amended  entry  related  back  to  original  entry;  Nicholson  v.  Congdon, 
95  Minn.  194,  103  N.  W.  1036,  where  application  for  entry  of  lands  ac- 
cepted though  not  accompanied  by  purchase  price,  subsequent  payment 
and  issuance  of  patent  perfected  title  as  of  date  of  application,  and  sale 
made  between  application  and  payment  passed  title;  Lone  Tree  Ditch 
Co.  V.  Cyc.  Ditch  Co.,  15  S.  D.  522,  91  N.  W.  353,  holding  riparian  rights 
of  pre-emptor  of  public  lands  as  against  private  parties  attach  at  time 
of  settlement  on  land  and  not  at  date  of  final  proof;  Washington  Rock^ 
Co.  V.  Young,  29  Utah,  121,  110  Am.  St.  Eep.  666,  80  Pac.  387,  where 
entry  made  in  land  office  on  faith  of  original  survey,  patent  relates 
back  to  date  of  entry  and  is  based  on  original  survey ;  dissenting  opinion 
in  Sproat  v.  Durland,  2  Okl.  72,  35  Pac.  894,  majority  holding  settle- 
ment on  land  covered  by  existing  entry,  which  is  relinquished  as  result 
of  contest  begun  before  such  settlement,  confers  no  settlement  right; 
McCreery  v.  Haskell,  119  U.  S.  330,  30  L.  Ed.  409,  7  Sup.  Ct.  178,  State 
making  selection  subsequent  pre-emption  patent  is  invalid;  Sturr  v. 
Beck,  133  U.  S.  550,  33  L.  Ed.  765.  10  Sup.  Ct.  353,  and  Ison  v.  Nelson 
Mining  Co.,  47  Fed.  200,  all  applied  to  claim  to  water;  Pacific  etc. 
Milling  Co.  v.  Spargo,  8  Sawy.  647,  16  Fed.  350,  the  entry  and  patent 
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regarded  as  one  title;  Lilienthal  v.  Southern  etc.  Ry.  Co.,  56  Fed.  704, 
party  settling  before  profile  filed  is  prior  in  right;  Hammond  v.  John- 
ston, 93  Mo.  212,  6  S.  W.  87,  allowing  execution  before  return  of  sur- 
veyor's plat;  Block  v.  Morrison,  112  Mo.  356,  20  S.  W.  343,  applying 
rule  to  New  Madrid  location ;  Benton  v.  Johncox,  17  Wash.  288,  61  Abl 
St  Rep.  921,  S9  L.  B.  A.  Ill,  49  Pac.  498,  applied  to  riparian  right  to 
water  against  appropriator;  dissenting  opinion  in  United  States  v. 
Loughrey,  172  U.  S.  229,  43  L.  Ed.  428,  19  Sup.  Ct.  162,  majority  hold- 
ing United  States  could  not  bring  trover  for  timber  by  subsequent  acqui- 
sition of  reversion ;  Sproat  v.  Durland,  2  Okl.  72,  35  Pac.  894,  arguendo ; 
dissenting  opinion  in  Bolton  v.  La  Camas  etc.  Co.,  10  Wash.  257,  38 
Pac.  1047,  majority  holding  title  does  not  vest  till  patent;  Lockwitz  v. 
Larson,  16  Utah,  279,  52  Pac.  281,  arguendo. 

Distinguished  in  Evans  v.  Durango  etc.  Coal  Co.,  80  Fe4>  438,  25 
C.  C.  A.  531,  one  negligently  allowing  another  to  enter  cannot  recover 
coal  mined;  Cruse  v.  M'Cauley,  96  Fed.  373,  appropriator  of  water  not 
diligent  in  laying  ditch  loses  priority. 

Patent  on  State  selection  takes  effect  as  of  the  time  when  selection  is 
made  and  reported  to  land  office;  patent  on  pre-emption,  ftom  time  of  settle- 
ment as  shown  by  proofs  In  local  office. 

Approved  in  United  States  v.  Oregon,*  C.  R.  Co.,  186  Fed.  913,  hold- 
ing where  Congress  grants  land  to  railroad  not  then  in  existence,  no 
equities  exist  until  railroad  formed  and  conditions  of  act  assented  to; 
hence  Congress  may  in  interim,  amend  original  act;  McCreery  v.  Has- 
kell, 119  U.  S.  330,  80  L.  Ed.  409,  7  Sup.  Ct.  178,  State  making  selec- 
tion, subsequent  pre-emption  patent  is  invalid;  Northern  Pac.  Ry.  Co. 
V.  McCormick,  89  Fed.  662,  homestead  entry  within  railroad  grant  before 
filing  map  of  definite  location  has  priority;  Danforth  v.  Morrical,  84 
III.  458,  where  subsequent  patent  is  void,  it  may  be  set  aside  in  equity; 
Hammond  v.  Johnston,  93  Mo.  212,  6  S.  W.  87,  allowing  execution  before 
return  of  surveyor's  plat ;  Wardwell  v.  Paige,  9  Or.  522,  subsequent  patent 
from  State,  without  notice,  is  subject  to  pre-emption  claim;  McCord  v. 
Hill,  111  Wis.  628,  87  N.  W.  484,  arguendo. 

Action  of  State  or  settler  must  be  brought  officially  to  notice  of  land 
officers  before  rights  to  priority  are  recognized. 

Cited  in  McCreery  v.  HaskeU,  119  U.  S.  330,  SO  L.  Ed.  409,  7  Sup.  Ct. 
178,  arguendo. 

Act  of  1841,  authorizing  State  to  select  land  does  not  displace  provisions 
for  pre-emption;  both  have  full  operation. 

Approved  in  McCreery  v.  Haskell,  119  U.  S.  330,  30  L.  Ed.  409,  7  Sup. 
Ct.  178,  State  making  selection,  subsequent  pre-emption  patent  invalid. 
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No  vested  right  exists  scmlnst  goTenunent  till  sU  steps  are  taken,  but 
as  against  parties,  tbe^ilrst  in  conmiencing  is  the  first  in  right. 

Approved  in  Hy-Yn-Tse-Mil-Kin  v.  Smith,  194  U.  S.  414,  48  L.  EcL 
1046,  24  Sup.  Ct.  676,  Indian  residing  on  Umatilla  reservation  may  insist 
on  original  selection  made  nnder  23  Stat.  340,  c.  319,  as  against  sub- 
sequent allottee,  where  department  corrected  mistake  in  refusing  al- 
lotment, though  he  had  selected  other  land  afterward;  Hoyt  v.  Weyer- 
haeuser, 161  Fed.  332,  88  C.  C.  A.  404,  holding  one  whose  application  has 
been  rejected  can  claim  no  benefits  under  Act  of  July  1,  1898,  c.  546,  30 
Stat.  620;  Waldron  v.  United  States,  143  Fed.  418,  applying  rule  where 
at  time  25  Stat.  892,  c.  405,  took  effect,  woman  was  residing  on  lands 
on  ceded  part  of.  reservation,  and  within  year  she  filed  election  to  take 
allotment,  but  claim  rejected  and  trust  patent  issued  to  another  Indian 
who  had  later  settled  thereon;  Tegarden  v.  Le  Marchel,  129  Fed.  490, 
State  statute  giving  defendant  in  ejectment  right  to  recover  value  of 
improvements  is  not  applicable  where  plaintiff  claims  under  government 
patent  issued  after  improvements  made;  Hy-Yu-Tse-Mil-Kin  v.  Smith, 
119  Fed.  117,  55  C.  C.  A.  216,  holding  under  23  Stat.  340,  providing  for 
allotment  of  lands  in  severalty  to  members  of  Walla  Walla  tribe,  squaw 
who  selected  and  improved  land  'with  consent  of  tribal  authorities,  but 
whose  right  to  allotment  was  Erroneously  denied  by  Land  Department, 
cannot  be  deprived  of  right  by  subsequent  allotment;  McCune  v.  Essig, 
118  Fed.  276,  holding  patent  issued  to  widow  of  honiesteader  upon  her 
making  final  proof  in  accordance  with  provision  of  homestead  law  con- 
veys land  to  her  absolutely,  and  no  interest  therein  passes  by  inheritance 
to  homesteader's  children;  Cosmos  Exploration  Co.  v.  Gh!ay  Eagle  Oil 
Co.,  112  Fed.  8,  61  L.  R.  A.  280,  50  C.  C.  A.  79,  and  Savage  v.  Worsham, 
104  Fed.  18,  both  holding  equity  suit  cannot  be  maintained  to  determine 
rights  of  parties  in  tract  of  land  so  long  as  title  to  such  land  remains 
in  government,  and  contest  between  parties  in  respect  to  it  is  still 
pending  in  Land  Department;  Bergstrom  v.  Alaska  Cent.  Ry.  Co.,  3 
Alaska,  436,  holding  plaintiff  making  homestead  after  grant  of  land  to 
railroad  was  subject  to  railroad's  right  to  take  timber  therefrom;  San- 
ders v.  Dutcher,  168  Cal.  357,  143  Pac.  601,  holding  agreement  of  entry- 
man  to  sell  desert  land  after  issuance  of  patent  will  not  defeat  his 
entry;  Southern  Pacific  R.  R.  Co.  v.  Arnold,  162  Cal.  734,  124  Pac.  833, 
holding  purchaser  of  land  from  railroad  grant,  seeking  to  avoid 
contract  of  sale  and  to  obtain  land  in  own  name,  will  be  deemed 
trustee  for  railroad;  Ayers  v.  Kingsbury,  25  Cal.  App.  189,  143 
Pac.  88,  holding  withdrawal  of  lands  pending  approval  bars  all 
rights  of  applicants;  Nicholson  v.  Congdon,  95  Minn.  193,  103  N.  W. 
1035,  where  application  for  entry  of  lands  accepted  though  not  accom- 
panied by  purchase  price,  subsequent  payment  and  issuance  of  patent 
perfected  title  as  of  date  of  application,  and  sale  made  between  appli- 


1079  SHEPLEY  v.  COWAN.  91 U.  S.  330-340 

cation  and  payment  passed  title;  Wilcox  v.  Phillips,  199  Mo.  299^  97 
S.  W.  S89,  holding  after  title  to  public  land  has  passed  from  govern- 
ment; State  court  has  jurisdiction  over  opposing  claimants ;  McDonald  v. 
Union  Pac.  R.  Co.,  70  Neb.  350,  97  N.  W.  441,  eourt  cannot  compel 
conveyance  of  lands  subject  to  homestead  entry  to  one  who  has  been 
denied  privilege  of  such  entry  by  Land  Department;  McAllister  v. 
Hutchison,  12  N.  M.  115,  75  Pac.  42,  locator  of  mining  claim  has  no 
such  title  or  interest  in  same  after  conveyance  and  abandonment  thereof 
that  community  interest  of  wife  attaches;  Columbia  Canal  Co.  v.  Ben- 
ham,  47  Wash.  251,  125  Am.  St.  Rep.  901,  91  Pac.  962,  holding  State 
court  cannot  enjoin  entryman  in  proceedings  to  obtain  patent ;  Knapp  v. 
Alexander  ft  Edgar  Lumber  Co.,  145  Wis.  534,  140  Am.  St  Rep.  1091, 
130  N.  W.  506,  holding  settlement  of  timber  claim  made  by  government 
before  entry  was  valid  defense  to  subsequent  action  by  entryman;  dis- 
senting opinion  in  Paine  y.  Foster,  9  Okl.  280,  60  Pac.  30,  majority  re- 
fusing to  review  findings  of  Secretary  of  Interior;  dissenting  opinion  in 
Sproat  V.  Durland,  2  Okl.  52,  35  Pac.  888,  majority  holding  settlement 
on  land  covered  by  existing  entry  which  is  relinquished  as  result  of 
contest  begun  before  such  settlement  confers  no  settlement  right ;  Wirth 
V.  Branson,  98  U.  S.  121,  25  L.  Ed.  87,  all  steps  taken,  patent  to  another 
is  void;  Marquez  v.  Frisbie,  101  U.  S.  475,  25  L.  Ed.  801,  matter  being 
under  consideration  of  Land  Department,  State  court  should  not  pass 
thereon ;  Sturr  v.  Beck,  133  U.  S.  550,  33  L.  Ed.  765,  10  Sup.  Ct.  353, 
applying  rule  to  claim  to  water;  Ard  ▼.  Brandon,  156  U.  S.  542,  39 
L.  Ed.  526,  15  Sup.  Ct.  408,  applying  rule  where  register  rejected  appli- 
cation for  homestead;  Black  v.  Elkhom  Mining  Co.,  163  U.  S.  451,  41 
L.  Ed.  228,  16  Sup.  Ct.  1103  (affirming  52  Fed.  862, 3  CCA.  312),  until 
payment  of  land  office  fees,  wife  has  no  dower  interest  against  grantee; 
Gonzales  ▼.  French,  164  U.  S.  345,  41  L.  Ed.  461, 17  Sup.  Ct.  105,  holding 
town-site  settler  prevails  over  pre-emptioner  without  vested  rights ;  King- 
man V.  Holthaus,  59  Fed.  310,  312,  incipient  location  may  be  sold  on 
execution  as  between  parties ;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  643 ; 
United  States  not  bound  to  protect  inchoate  claims  from  Spain  and 
France;  Pierce  v.  Sparks,  4  Dak.  2,  22  N.  W.  491,  mere  occupancy  does 
not  affect  right  of  disposition  of  government;  Davis  v.  Magoun,  109 
Iowa,  308,  80  N.  W.  428,  entry  erroneously  canceled  and  then  rein- 
stated, but  no  patent  issued,  claimant  liable  for  taxes ;  Hammond  v.  John- 
ston, 93  Mo.  214,  6  S.  W.  88,  parties'  right  is  subject  to  execution ;  Cole- 
man y.  Allen,  5  Mo.  App.  133, 134,  following  rule ;  Duncan  v.  Newcomer,  9 
S.  D.  379,  69  N.  W.  581,*  land  not  subject  to  tax  till  right  perfected ; 
Caldwell  t.  Bush,  6  Wyo.  353,  45  Pac.  490,  purchaser  before  patent 
takes  subject  to  right  of  cancellation;  dissenting  opinion  in  Sproat  v. 
Durland,  2  Okl.  52,  72,  35  Pac.  888,  894,  majority  enjoining  interference 
with  homestead  claimant;  dissenting  opinion  in  Kahn  v.  Old  Telegraph 
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Min.  Co.,  2  Utah,  212,  majority  disallowing  objection  to  defendant's  pat- 
ent in  ejectment ;  Hershberger  v.  Blewett,  55  Fed.  180,  arguendo. 

Distinguished  in  Deweese  v.  Reinhard,  61  Fed.  779, 10  C.  C.  A.  55,  and 
Hartman  v.  Warren,  76  Fed.  163,  22  C.  C.  A.  30,  one  not  acquiring  right 
before  patent  cannot  subject  the  holder  to  trust  in  his  favor^  because  of 
erroneous  issuance. 

Bight  of  settler  cannot  be  prejudiced  by  refusal  of  local  officers  to  re- 
ceive proof. 

Approved  in  Brandon  v.  Ard,  211  U.  S.  19,  58  L.  Bd.  71,  29  Sup.  Ct.  1, 
holding  one  homesteading  land  before  grant  to  railroad  is  not  bound  by 
judgment  against  government  in  suit  by  latter  to  cancel  patents  to  rail- 
way company;  Ard  v.  Brandon,  156  U.  S.  542,  39  L.  Ed.  526,  15  Sup.  Ct. 
408,  party  rightfully  on  land  not  affected  by  subsequent  grant ;  St.  Paul 
etc.  Ry.  Co.  v.  Sage,  71  Fed.  47,  17  C.  C.  A.  558,  party  must  diligently 
and  consistently  demand  his  right;  Roy  v.  Duluth  etc.  R.  R.  Co.,  69 
Minn.  552,  72  N.  W.  795,  is  equitable  owner  against  subsequent  patent 
pending  appeal;  Jamestown  etc.  R.  R.  Co.  v.  Jones,  7  N.  D.  628,  76  N.  W. 
229,  superior  right  not  defeated  where  entry  prevented  by  uncanceled 
homestead. 

Distinguished  in  Roberts  v.  Gebhart,  104  Cal.  69,  37  Pac.  783,  where 
lieu  land  selection  not  approved  by  Interior  Department,  claimant  cannot 
question  future  disposition. 

Determtnation  of  land  officers  on  qnestions  of  fact  is  conduBive  on 
courts,  in  absence  of  ftand  or  mistake  of  law. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651,  and 
Paine  v.  Foster,  9  Okl.  224,  252,  261,  53  Pac.  112,  121,  60  Pac.  25,  both 
following  rule;  Johnson  v.  Riddle,  240  U.  S.  474,  60  L.  Ed.  756,  36 
Sup.  Ct.  395,  holding  findings  of  Indian  inspector  for  Indian  Territory, 
when  affirmed  by  Secretary  of  Interior,  are  conclusive  upon  the  courts ; 
Ross  V.  Stewart,  227  U.  S.  535,  57  L.  Ed.  629,  33  Sup.  Ct.  345,  refusing 
to  set  aside  decision  of  town-site  commission  for  town  in  Cherokee 
nation;  Whitcomb  v.  White,  214  U.  S.  16,  53  L.  Ed.  891,  29  Sup.  Ct.  599, 
upholding  decision  of  Land  Department  in  favor  of  first  applicant; 
Clark  v.  Herrington,  186  U.  S.  210,  46  L.  Ed.  1131,  22  Sup.  Ct.  874, 
holding  recovery  of  damages  for  breach  of  covenant  of  warranty  in  con- 
veyance by  grantee  of  railroad  of  lands  selected  by  it  as  indemnity 
lands,  which  were  open  only  to  pre-emption  and  homestead  entry,  can- 
not be  by  contention  that  Land  Department  could  not  cancel  such  selec- 
tion without  notice;  United  States  v.  Bush,  233  Fed.  810,  holding  in 
action  to  enjoin  trespass  upon  national  forests,  court  will  not  consider 
answer  which  sets  up  fraud  in  refusal  of  Secretary  to  approve  defend- 
ant's homestead  entry ;  Henry  Gas  Co.  v.  United  States,'  191  Fed.  139, 
111  C.  C.  A.  612,  holding  delay  of  secretaiy  to  approve  enrollment  of 
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member  of  Cherokee  nation  bars  his  right  to  allotment;  Miller  v.  Mar- 
gerie,  149  Fed.  697,  79  C.  C.  A.  382,  in  suit  to  set  aside  deed  by  Alaska 
town-site  trustee  for  fraud,  complainant  must  allege  facts  showing  that, 
without  negligence  on  his  part,  he  was  prevented  by  fraud  from  appear- 
ing before  trustee  and  showing  right  to  enter  property ;  Jones  v.  Hoover, 
144  Fed.  220,  equity  will  review  acts  of  Land  Department  in  its  con- 
struction of  law  applicable  to  conditions  prevailing,  so  as  to  give  pos- 
session where  necessary  to  complete  purchase  of  lands ;  United  States  v. 
Beebe,  117  Fed.  679,  holding  order  for  reliquidation  of  entry  made  by 
Secretary  of  Treasury  under  Tariff  Act  of  1894,  §  25,  based  on  difference 
between  pure  metal  value  of  foreign  money  specified  in  invoice  and  pro- 
claimed value,  is  conclusive,  and  action  of  collector  thereunder  is  not 
reviewable;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly,  11  Ariz. 
247,  90  Pac.  335,  holding  decision  of  Land  Department  that  patented 
land  does  not  contain  mineral  is  conclusive  in  absence  of  fraud ;  Jeffords 
v.  Hine,  2  Ariz.  167,  11  Pac.  355,  holding  courts  cannot,  in  absence  of 
fraud,  interfere,  where  there  has  been  contest  over  issuance  of  patent 
and  Land  Department  has  determined  that  patent  shall  issue  to  one  of 
contestants;  Dick  v.  Ross,  6  Ind.  Ter.  92,  10  Ann.  Om.  1087,  89  S.  W. 
666,  holding  commission  to  Five  Civilized  Tribes  had  exclusive  jurisdic- 
tion to  hear  questions  as  to  citizenship  so  as  to  determine  allotment; 
Small  V.  Rakestraw,  28  Mont.  419,  72  Pac.  748,  holding  where  it  does 
not  appear  that  Secretary  of  Interior  in  folding  that  one  claiming  under 
homestead  law  had  not  complied  therewith  as  to  residence  had  no  other 
evidence  before  him  .than  that  he  had  a  voting  residence  in  another 
district,  his  decision  is  not  reviewable;  Ross  v.  Stewart,  25  Okl.  621, 
106  Pac.  874,  upholding  conclusiveness  of  towiv>site  commissioners  of 
Cherokee  nation;  Brooks  v.  Qamer,  20  Okl.  245,  94  Pac.  698,  upholding 
finality  of  decision  of  town-site  trustees  for  Indian  Territory;  Cagle  v. 
Dunham,  14  Okl.  615,  78  Pac.  562,  equity  will  not  set  aside  Land  Depart- 
ment decision  because  perjury  was  committed  at  trial  before  department; 
Estes  V.  Simmons,  12  Okl.  544,  73  Pac.  305,  denying  equity  juris- 
diction where  facts  showing  fraud  consisting  of  perjury  in  Land  De- 
partment trial  do  not  show  complainant  could  refute  testimony;  Cook  v. 
McCord,  9  Okl.  209,  60  Pac.  500,  findings  of  Land  Department  on  ques- 
tion as  to  whether  or  not  lot  has  been  abandoned  are  conclusive  in 
absence  of  fraud  or  mistake ;  Barnes  v.  Newton,  5  Okl.  431,  48  Pac.  192, 
successful  claimant  in  Land  Department  may  enjoin  adversary  from  in- 
terfering with  possession  and  from  further  occupancy  of  premises; 
Wilboume  v.  Baldwin,  5  Okl.  280,  47  Pac.  1050,  denying  right  to  enjoin 
Indian  agent  from  removing  homesteader  from  lands  prior  to  disposal 
of  lands  by  Land  Department;  Cummings  v.  McDermid,  4  Okl.  280,  44 
Pac.  278,  holding  facts  alleged  insufficient  to  give  court  jurisdiction  to 
set  aside  award  of  town-site  board;  King  v.  Thompson,  3  Okl.  647,  39 
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Pac.  467y  applying  rule  to  decisions  of  Oklahoma  town-site  trustees  ap- 
pointed under  act  of  1890;  Adams  v.  Conch,  1  Okl.  34,  35,  39,  40,  26  Pac. 
1015,  1016,  1017,  while  contest  pending  in  Land  Department  ejectment 
does  not  lie;  Great  Northern  Ry.  Co.  v.  Hower,  69  Wash.  384,  125  Pac. 
161,  holding  improvements  mistakenly  made  on  northwest  one-fourt)i 
instead  of  northeast  one-fourth  would  constructively  be  deemed  to  be  on 
latter  section;  Prosser  v.  Finn,  41  Wash.  608,  84  Pac.  405,  under  U.  S. 
Rev.  Stats.,  §  452,  special  timber  agent  appointed  by  commissioner  of  Gren- 
eral  Land  Office  cannot  make  timber  culture  entry ;  dissenting  opinion  in 
Tonopah  etc.  R.  Co.  v.  Fellanbaum,  32  Nev.  302,  107  Pac.  890,  majority 
holding  where  owners  of  lieu  land  are  not  made  parties  in  exchange  pro- 
ceeding, land  office  has  no  jurisdiction,  and  its  decree  may  be  set  aside. 
In  the  following  cases  the  decision  of. land  officers  is  held  conclusive; 
Landale  v.  Daniels,  100  U.  S.  118,  26  L.  Ed.  589,  and  Marquez  v.  Frisbie, 
101  U.  S.  476,  25  L.  Ed.  801,  mistake  of  law  not  clearly  stated ;  Vance 
V.  Burbank,  101  U.  S.  519,  25  L.  Ed.  981,  Lee  v.  Johnson,  116  U.  S.  51, 
29  L.  Ed.  571,  6  Sup.  Ct.  250,  and  Ard  v,  Pratt,  43  Kan.  423,  23  Pac. 
648,  whether  party  had  conformed  to  law;  Quinby  v.  Conlan,  104  U.  S. 
426,  26  L.  Ed.  802,  decision  that  public  survey  extended  over  grant  and 
other  lands  given  in  satisfaction;  Baldwin  v.  Stark,  107  U.  S.  465,  27 
L.  Ed.  527,  2  Sup.  Ct.  474,  finding  that  party  had  previously  exercised 
the  pre-emptive  right;  Maxwell  Land  Qrant  Case,  121  U.  S.  380,  30 
L.  Ed.  959,  7  Sup.  Ct.  1028,  where  evidence  of  fraud  or  mistake  was  not 
clearly  stated  and  fully  proved;  Craig  v.  Leitensdorfer,  123  U.  S.  211, 
212,  31  L.  Ed.  122,  128,  8  Sup.  Ct.  96,  97,  no  interference  unless  some 
definite  redress  is  demanded;  United  States  v.  California  etc.  Land  Co., 
148  U.  S.  44,  37  L.  Ed.  360,  13  Sup.  Ct.  463,  applying  rule  to  certificate 
by  (Governor  that  certain  amount  of  road  was  constructed;  Catholic 
Bishop  V.  Gibbon,  158  U.  S.  166,  39  L.  Ed.  936,  15  Sup.  Ct.  784,  deter- 
mination as  to  what  is  a  missionary  station  and  how  much  land  it  occu- 
pied; Aiken  v.  Ferry,  6  Sawy.  85,  Fed.  Cas.  112,  determination  as  to 
which  is  prior  settler;  Bear  v.  Luse,  6  Sawy.  156,  Fed.  Cas;  1179,  deci- 
sion is  conclusive  ef  every  fact  within  scope  of  inquiry  which  might 
have  been  raised;  Pacific  etc.  Milling  Co.  v.  Spargo,  8  Sawy.  647,  16 
Fed.  349,  whether  lands  subject  of  patent  or  not;  Rector  v.  Gibbon,  2 
McCrary,  285,  judgment  of  commissioners  appointed  in  relation  to  Hot 
Springs  reservation  conclusive  as  to  law ;  Aurora  etc.  Min.  Co.  v.  Eighty- 
five  Min.  Co.,  12  Sawy.  363,  34  Fed.  520,  even  error  of  law  not  open 
to  collateral  attack;  Sioux  etc.  R.  R.  v.  United  States,  34  Fed.  837, 
rule  not  changed  by  act  of  March  3,  1887;  Sioux  City  etc.  R.  R.  Co.  v. 
United  States,  36  Fed.  612,  land  officers  not  enjoined  from  allowing 
entry  on  land  claimed  by  railroad;  Durango  etc.  Coal  Co.  v.  Evans,  80 
Fed.  429,  25  C.  C.  A.  523,  and  Empey  v.  Plugert,  64  Wis.  612,  25  N.  W. 
563,  bill  must  show  fraudulent  testimony  was  decisive  on  result;  Diller 
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V.  Hawley,  81  Fed.  063,  26  C.  C.  A.  614,  finding  that  entry  was  not  made 
in  good  faith  for  use  of  entryman ;  Linkawiler  v.  Schneider,  95  Fed.  205, 
that  he  was  a  good-faith  purchaser  from  railroad;  Hays  v.  Steiger,  76 
Cal.  558,  18  Pac.  671,  errors  must  be  clearly  stated;  Shanklin  v.  Mc- 
Namai^,  87  Cal.  378,  26  Pac.  346,  and  Fuller  v.  Shedd,  161  111.  492,  52 
Am.  St  Rep.  397,  S3  L.  R.  A.  161,  44  N.  E.  296,  decision  as  to  what  is 
swamp  and  overflowed  lands;  Forbes  v.  DriscoU,  4  Dak.  352,  354,  356,  31 
N.  W.  641,  642,  643,  and  Vantongeren  v.  Heffeman,  5  Dak.  209,  212, 
221,  38  N.  W.  66,  68,  73,  right  to  pre-emption  not  determined  in  State 
court  pending  contest  before  Land  Department;  Porter  v.  Bishop,  25 
Fla.  760,  6  South.  866,  homestead  entry  canceled  by  officers  for  failure 
to  make  proof;  Janes  v.  Wilkinson,  2  Kan.  App.  368,  42  Pac.  738,  mere 
possessor  cannot  question  validity  of  patent;  .Bridenbaugh  v.  King,  42 
Ohio  St.  412,  party  must  be  prompt  in  asserting  his  equities;  King  v. 
Thompson,  3  Okl.  647,  39  Pac.  467,  applying  rule  to  town-site  trustees 
in  Oklahoma;  Johnson  v.  Bridal  etc.  Lumber  Co.,  24  Or.  186,  33  Pac. 
629,  refusing  to  review  decision  on  facts ;  Harrington  v.  Wilson,  10 
S.  D.  608,  74  N.  W.  1056,  complaint  cannot  be  amended  to  state  facts 
other  than  as  found  by  officers;  Sparks  v.  Brown,  2  Wash.  Ter.  432,  7 
Pae.  864,  qoestionB  of  selection  and  distances;  Keane  v.  Brygger,  3 
Wash.  350,  28  Pac.  657,  decision  as  to  bona  fides ;  Wiseman  v.  Eastman, 
21  Wash.  163,  57  Pac.  400,  401,  question  of  fraud  not  examined  where 
it  was  brought  before  officers ;  McCord  v.  Hill,  104  Wis.  457,  80  N.  W. 
736,  equities  not  adjusted  till  United  States  has  parted  with  title ;  Cald- 
well V.  Bush,  6  Wyo.  354,  45  Pac.  490,  cancellation  for  fraud  is  con- 
clusive. 

In  following  cases  decision  of  land  officers  was  reviewed:  Moore  v. 
Robbins,  96  U.  S.  536,  24  L.  Ed.  851,  St.  Paul  etc.  R.  R.  Co.  v.  Winona 
etc.  R.  R.  Co.,  112  U.  S.  733,  28  L.  Ed.  877,  5  Sup.  Ct.  341,  Wisconsin 
etc.  R.  R.  Co.  V.  Forsythe,  159  U.  S.  61,  40  L.  Ed.  76,  15  Sup.  Ct.  1025, 
Southern  Pac.  R.  R.  Co.  v.  Dull,  10  Sawy.  522,  22  Fed. -500,  Glidden  v. 
Union  Pac.  Ry.  Co.,  30  Fed.  661,  Wormouth  v.  Gardner,  112  Cal.  510, 
44  Pac.  807,  and  Tatro  v.  French,  33  Kan.  53,  5  Pae.  429,  court  granting 
relief  for  error  of  law;  Rector  v.  Gibbon,  111  U.  S.  291,  28  L.  Ed.  432, 
4  Sup.  Ct.  612,  Widdicombe  v.  Childers,  124  U.  S.  405,  31  L.  Ed.  430, 
8  Sup.  Ct.  520,  Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  57,  37  L.  Ed.  77, 
13  Sup.  Ct.  221,  and  Lee  v.  Justice  Min.  Co.,  2  Colo.  App.  122,  29  Pac. 
1023,  court  may  determine  whether  patent  is  subject  to  trust  for  an- 
other; Leitensdorfer  v.  Campbell,  5  Dill.  427,  Fed.  Cas.  8225,  allegation 
of  bribery  states  case  for  relief;  Stevens  v.  Sharp,  6  Sawy.  117,  Fed. 
Cas.  13,410,  settler  having  his  wife's  share  conveyed  to  another  woman, 
conveyance  to  wife  compelled;  United  States  v.  White,  9  Sawy.  127,  17 
Fed.  562,  fraud  for  which  patent  is  vacated  must  be  extrinsic  to  trial 
on  which  patent  issued  and  not  for  false  testimony;  Stimson  Land  Co. 
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V.  RawBon,  62  Fed.  430,  American  Mortgage  Co.  v.  Hopper,  64  Fed.  555, 
12  C.  C.  A.  293,  canceling  an  entry  on  general  conclusion  of  fraud  is  not 
binding;  Sloan  v.  United  States,  95  Fed.  194,  under  28  Stat.  305,  taking 
jurisdiction  of  claims  by  Indians  while  title  is  in  United  States,  irre- 
spective of  land  officers;  Burnham  v.  Starkey,  41  Kan.  616,  21  Pac.  629, 
parties  to  attack  patent  must  follow  up  their  own  regularly;  United 
States  V.  San  Pedro  Canon  del  Agua  Co.,  4  N.  M.  305,  308,  17  Pac.  417, 
420,  patent  set  aside  for  fraud. 

Cited  also  in  dissenting  opinion  in  Chapman  v.  Quinn,  56  Cal.  285, 
286,  295,  majority  disallowing  one  deprived  of  right  by  officers  to  re- 
cover against  patentee;  dissenting  opinion  in^South  End  Min.  Co.  v. 
Tinney,  22  Nev.  44,  46,  35  Pac.  97,  98,  majority  holding  patent  obtained 
by  fraud  not  held  in  trust;  dissenting  opinion  in  Galliher  v.  Cadwell,  3 
Wash.  Ter.  514,  18  Pac.  72,  majority  holding  decision  that  party  had  no 
right  to  enter  is  conclusive;  Knapp  v.  Thomas,  39  Ohio  St.  387,  48  Am. 
Rep.  467,  and  South  &  N.  A.  R.  R.  Co.  v.  Gilliam,  85  Ala.  175,  4  South. 
695,  both  arguendo. 

Distinguished  in  Snider  v.  Ostrander,  26  Colo.  App.  470,  145  Pac.  284, 
upholding  power  of  court  of  equity  to  set  aside  patent  issued  to  wrong 
party  under  mistake  of  fact;  Kennedy  v.  Dickie,  34  Mont.  218,  85  Pac. 
986,  upholding  right  of  court  of  equity  to  review  decision  of  Land  De- 
partment where  fraud  has  been  practiced  by  one  of  applicants;  Tonopah 
etc.  R.  Co.  V.  Fellanbaum,  32  Nev.  297,  107  Pac.  888,  holding  where  own- 
ers of  lieu  land  are  not  made  parties  in  exchange  proceeding,  land  office 
has  no  jurisdiction,  and  its  decree  may  be  set  aside ;  Laramie  Nat.  Bank 
'V.  Steinhoff,  11  Wyo.  310,  71  Pac.  995,  until  patent  issues  courts  cannot 
determine  title. 

Decisions  of  land  officers.    Note,  13  Am.  Dec.  509. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  566,  567. 

Actions  of  .land  officers,  when  conclusive.    Note,  20  Am.  Dec.  278. 

Public  lands,  right  of  entryman  to  notice  and  hearing  before  can- 
cellation of  entry.    Note,  75  Am.  St.  Rep.  882. 

91  U.  S.  341-342,  23  L.  Ed.  412,  BTONE  v.  TOWNE. 

Not  cited. 

91  U.  8.  343-356,  23  Lu  £d.  428,  UNION  PAOIFIO  B.  R.  <X>.  ▼.  HAUt 
Legal  boundary  of  Iowa  is  In  middle  of  channel  of  Miasouri  Biver. 
Approved  in  McGilvra  v.  Seattle  Electric  Co.,  61  Wash.  45,  Ann.  Oas. 
1912B,  1020,  111  Pac.  899,  holding  where  board  of  public  works  has 
supervision  of  operation  of  railroad,  court  will  not  disturb  their  rulings 
in  absence  of  indiscretion ;  Kendall  v.  Green,  67  N.  H.  567,  42  Atl.  182, 
arguendo. 
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Oommon  nsage  speaks  of  boundary  of  State  as  a  river,  tboagb  it  may  be 
tbit  middle  thereof. 

Approved  in  Kendall  v.  Ghreen,  67  N.  H.  567,  42  Atl.  182,  measure- 
ment to  begin  certain  distance  from  house  is  made  from  side  and  not 
from  edge  of  eaves.  • 

Bridges  necessary  on  line  are  fully  autborized  by  charter  without  express 
grant 

-  Approved  in  Hughes  v.  Northern  etc.  Ry.  Co.,  9  Sawy.  327,  328,  18 
Fed.  116,  allowing  drawbridge  over  navigable  water;  People  v.  Potrero 
etc.  R.  R.  Co.,  67  Cal.  167,  7  Pac.  446,  allowing  bridge  by  street  rail- 
road ;  Union  Pac.  R.  R.  Co.  v.  Mason  City  etc.  R.  R.  Co.,  199  U.  S.  168, 
50  L.  Ed.  138,  26  Sup.  Ct.  19,  arguendo. 

Railroads  building  bridge  and  applying  for  power  to  mortgage  it  and 
levy  toll  cannot  assert  they  located  it  in  wrong  place. 

Approved  in  Davis  v.  Cleveland  etc.  Ry.  Co.,  146  Fed.  411,  cars  owned 
by  railroad  and  delivered  by  it  to  other  companies  loaded  with  freight 
for  transportation  to  other  States  and  returned  loaded  or  empty  to 
owner  are  not  attachable  under  laws  of  State  into  which  they  are 
carried;  Metropolitan  R.  R.  Co.  v.  Macfarland,  20  App.  D.  C.  438,  hold- 
ing mandamus  will  lie  to  compel  street  railway  to  share  expense  of 
widening  of  street;  Selectmen  of  Amesbury  v.  Citizens'  Electric  St. 
R.  Co.,  199  Mass.  399,  400,  19  L.  R.  A.  (N.  S.)  865,  85  N.  E.  421,  422, 
holding  statute  allowing  mandamus  to  compel  railroad  to  run  cars  over 
its  line  may  be  retrospective,  so  as  to  affect  railroad  discontinuing  ser- 
vice before  act;  Arrison  v.  Company  D,  12  N.  D.  559,  98  N.  W.  85,  cor- 
poration organized  under  Laws  1897,  p.  159,  permitting  incorporation  by 
members  of  militia  to  erect  armory,  is  subject  to  mechanic's  lien  laws; 
State  V.  Northern  Pac.  Ry.  Co.,  53  Wash.  376,  102  Pac.  26,  holding 
Northern  Pacific  Railway  Company  was  required  to  run  only  one  through 
train  a  day  in  order  to  satisfy  franchise. 

Union  Pacific  being  required,  by  acts  of  1862  and  1864,  to  run  its  trains 
as  a  continnoDs  line  from  Council  Bluffs  on  Iowa  shore  of  Missouri,  across 
the  bridge  and  westward  over  its  road,  mandamus  under  act  of  1873  prop- 
erly issued  to  compel  such  action. 

Approved  in  Jack  v.  Williams,  113  Fed.  829,  holding  court  justified 
in  ordering  receiver  to  dismantle  railroad  and  sell  materials  where  it 
could  only  be  run  at  loss ;  Brand  v.  Common  Council,  3  Alaska,  39,  hold- 
ing mandamus  will  lie  to  compel  the  calling  for  an  election;  Conn  v. 
City  Council  of  Richmond,  17  Cal.  App.  711,  121  Pac.  717,  holding  run- 
ning of  statute  to  mandamus  officers  to  call  election  will  not  be  bar 
where  officers  have  caused  delay;  United  States  v.  Newman,  42  App. 
D.  C.  86,  holding  private  citi/^n  may  resort  to  quo  warranto  to  oust 
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usurper  of  public  office;  United  States  v.  Cortelyon,  26  App.  D.  C.  300, 
holding  private  citizen  may  mandamus  postmaster-general  to  compel  re- 
establishment  of  postoffice;  Board  of  Trustees  v.  State,  175  Ind.  153, 
93  N.  E.  853,  holding  mandamus  will  lie  to  compel  school  trustees  to  use 
books  that  have  been  chosen  by  school  commissioners;  Landes  v.  Walls, 
160  Ind.  221,  66  N.  E.  681,  holding  injunction  will  not  lie  at  suit  of 
individual  to  protect  public  rights  where  no  special  injury  to  complain- 
ant is  shown ;  Young  v.  Regents  of  University  of  Kansas,  87  Kan.  248, 
Ann.  Gas.  1918D,  701,  124  Pac.  153,  holding  citizen  of  town  of  Weir 
could  maintain  mandamus  to  establish  school  of  mines  in  that  town; 
Kinlein  v.  Mayor  etc.  of  Baltimore,  118  Md.  581,  85  Atl.  681,  holdins: 
mandamus  will  not  lie  to  compel  city  to  provide  for  judgment  obtained 
against  it  where  yearly  budget  has  already  been  made  up;  Hummelshime 
V.  Hirsch,  114  Md.  52,  79  Atl.  43,  holding  mandamus  is  proper  proceed- 
ing to  oust  public  officer  holding  office  without  authority;  Brewster  v. 
Sherman,  195  Mass.  224,  11  Ann.  Caa.  417,  80  N.  E.  822,  holding  man- 
damus lies  to  citizen  and  taxpayer  to  prevent  counting  of  ballot  improp- 
erly marked;  Ransom  v.  Mayor  of  Boston,  193  Mass.  540,  79  N.  E.  824, 
holding  civil  service  employee  ousted  from  position  has  right  to  num- 
damus  to  effect  reinstatement;  McCarthy  v.  Street  Commissioners,  188 
Mass.  340,  74  N.  E.  660,  refusing  mandamus  at  suit  of  property  owner 
to  compel  construction  forthwith  by  city  authorities  of  street  laid  out, 
merely  because  of  delay  in  construction ;  Chicago  etc.  R.  R.  Co.  v.  Rich- 
ardson County,  61  Neb.  529,  85  N.  W.  535,  holding  railroad  bridge  across 
navigable  river  owned,  used  and  operated  by  railroad  as  part  of  line, 
is  assessable  by  State  board  of  equalization  and  not  by  local  assessor; 
State  V.  Drakeley,  26  N.  D.  96,  143  N.  W.  770,  holding  where  county 
auditor  holds  fees  not  belon^ng  to  him,  citizen  may  bring  mandamus  to 
compel  payment  to  county;  Clement  v.  Graham,  78  Vt.  320,  63  Atl.  155, 
granting  mandamus  to  compel  auditor  of  accounts  to  permit  inspection 
of  vouchers  on  file  in  his  pffice  to  private  citizen;  dissenting  opinion  in 
Strickland  v.  Knight,  47  Fla.  334,  36  South.  365,  majority  refusing  to 
enjoin  county  commissioners  from  issuing  liquor  license  at  suit  of  indi- 
viduals where  special  injury  not  shown ;  Union  Pacific  Ry.  Co.  v.  United 
States,  117  U.  S.  361,  29  L.  Ed.  928,  6  Sup.  Ct.  776,  rates  to  be  paid  by 
government  apply  to  transportation  over  bridge;  Northern  Pacific  R.  R. 
Co.  v.  Washington  Ter.,  142  U.  S.  499,  85  L.  Ed.  1096,  12  Sup.  Ct.  285, 
mandamus  only  lies  for  specific  duty;  Union  Pacific  Ry.  Co.  v.  Chicago 
etc.  Ry.  Co.,  163  U.  S.  588,  41  L.  Ed.  274,  16  Sup.  Ct.  1182  (affirming, 
51  Fed.  321,  2  C.  C.  A.  109),  may  allow  other  trains  to  run  thereon; 
Denver  etc.  R.  R.  Co.  v.  Atchison  etc.  R.  R.  Co.,  4  McCrary,  343,  15  Fed. 
655,  agreement  not  to  do  business  to  certain  points  is  void ;  Union  Pac. 
Ry.  Co.  V.  Pottawattamie,  4  Dill.  499,  Fed.  Cas.  14,384,  bridge  may  be 
separately  taxed ;  Ohio  etc.  Ry.  Co.  v.  People,  120  III  206,  11  N.  E.  350, 
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compelling  road  to  operate*;  Illinois  etc.  R.  R.  Co.  v.  People,  143  111.  452, 
19  L.  R.  A.  125,  33  N.  E.  178,  compelling  operation  as  a  continuous  line 
without  change;  Brownell  v.  Old  Colony  R.  R.  Co.,  164  Mass.  32,  49 
Am.  St.  Bep.  444,  29  L.  R.  A.  171,  41  N.  E.  108,  legislature  may  require 
operation  of  ferry  and  court  will  decree  it;  State  v.  Spokane  etc.  Ry. 
Co.,  19  Wash.  528,  67  Am.  St.  Rep.  747,  41  L.  R.  A.  618,  53  Pac.  721, 
compelling  operation  of  street  railway  without  previous  demand;  dis- 
senting opinion  in  Council  Bluffs  v.  Kansas  City  etc.  R.  R.  Co.,  45  Iowa, 
375,  McLeod  v.  Central  Normal  School,  152  Pa.  St.  586,  25  Atl.  1113, 
and  Chicago  etc.  R.  R.  Co.  v.  Milwaukee,  89  Wis.  513,  28  L.  R.  A.  254, 
62  N.  W.  419,  all  arguendo. 

Distinguished  in  Illinois  etc.  R.  R.  Co.  v.  Illinois,  163  U.  S.  154,  41 
L.  Ed.  Ill,  16  Sup.  Ct.  1101,  State  cannot  compel  trains  to  stop  at 
county  seat  when  a  hindrance  to  interstate  commerce;  People  v.  Rome 
etc.  R.  R.  Co.,  103  N.  Y.  108,  8  N.  E;  373,  railroad  acquiring  two  lines 
between  points  may  abandon  one;  State  v.  Carey,  2  N.  D.  41,  49  N.  W. 
166,  denying  mandamus  to  compel  insurance  commissioner  to  grant  cer- 
tificate to  foreign  insurance  company;  United  States  v.  Wilson,  33  App. 
D.  C.  478,  holding  manufacturer  of  machinery*  for  bleaching  flour  can- 
not by  mandamus  compel  revocation  of  order  of  Secretary  of  Agricul- 
ture determining  bleached  flour  to  be  adulterated ;  Louisville  Home  Tele- 
phone Co.  V.  City  of  Louisville,  130  Ky.  616,  623,  113  S.  W.  857,  859, 
refusing  mandamus  to  private  citizen  to  compel  sale  of  telephone  fran- 
chise; dissenting  opinion  in  United  States  v.  Newman,  42  App.  D.  C. 
102,  majority  holding  private  citizen  may  resort  to  quo  warranto  to  oust 
usurper  of  public  ofSce. 

Mandamus  of  private  corporations  to  compel  performance  of  duties. 
Note,  87  Am.  St.  Rep.  818,  821. 

Whether  court  will  compel  public  service  corporation  to  perform 
obligations  of  franchise.    Note,  Ann.  Gas.  1914A,  1244. 

Mandamus  to  compel  operation  of  railroad.    Note,  24  L.  R.  A.  565. 

Right  to  compel  public  service  corporation  to  perform  its  obliga- 
tions and  to  refrain  from  exceeding  its  powers.  Note,  7  E.  R.  C. 
468. 

Mandamus  lies  to  enforce  public  duty,  not  due  government  as  sucli,  at 
suit  of  individual,  without  intervention  of  government  law  officer. 

Approved  in  State  v.  Middlesex  Banking  Co.,  87  Conn.  487,  88  Atl. 
863,  holding  mandamus  will  not  lie  to  compel  secretary  of  corporation 
to  produce  books  where  manifest  injustice  will  result;  Vincent  v.  Ellis, 
116  Iowa,  616,  88  N.  W.  838,  holding  refusal  of  application  for  man- 
damus will  not  be  reviewed  unless  abuse  of  discretion  clearly  shown; 
Windsor  v.  Polk  County,  115  Iowa,  740,  87  N.  W.  704,  holding  one  who 
was  one  of  signers  of  petition  asking  supervisors  to  submit  to  electors 
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question  of  rescinding  authority  for  erection  of  courthouse  may  main- 
tain mandamus  to  compel  board  to  perform  the  duty ;  Bembe  v.  Wheeler, 
128  Mich.  36,  87  N.  W.  51,  holding  resident  freeholders  may  institute 
mandamus  against  commissioner  of  highways  of  township  to  compel 
erection  of  bridge;  State  v.  Nash,  66  Ohio  St.  616,  64  N.  E.  559,  holding 
private  citizen  may  be  relator  in  mandamus  to  compel  Gk>vemor  to 
appoint  lieutenant-governor;  State  v.  Richardson,  48  Or,  312,  8  L.  R.  A. 
(N.  S.)  362,  85  Pac.  227,  holdii^  where  Supreme  Court  aflSrms  judg- 
ment sustaining  demurrer  to  writ  of  mandamus,  lower  eourt  on  its  return 
may  allow  amendment;  dissenting  opinion  in  Jackson  v.  Commission, 
130  N.  C.  418,  42  S.  E.  135,  majority  holding  under  Acts  of  1901,  c.  7, 
coi'poi'ation  commission  is  not  required  to  assess  for  taxation  railroad 
franchises  separately  from  tangible  property  before  year  1903;  People 
V.  Colorado  etc.  R.  R.  Co.,  42  Fed.  640,  641,  individual  moving  on  behalf 
of  people  must  show  citizenship  and  his  injury  as  such ;  Lehigh  v.  State, 
69  Ala.  266,  is  a  supplementary  remedy  in  absence  of  other;  Eby  v. 
School  Trustees,  87  Cal.  176,  25  Pac.  243,  taxpayer  with  children  may 
compel  location  of  school ;  Chicago  etc.  R.  R.  Co.  v.  Suffem,  129  111.  282, 
21  N.  E.  825,  to  compe>  connection  with  side  track  to  mine;  State  v. 
Demaree,  80  Ind.  523,  county  commission  compelled  to  repair  bridge; 
Potwin  Place  v.  Topeka  Ry.  Co.,  51  Kan.  613,  37  Am.  St.  Rep.  314,  33 
Pac.  310,  and  State  v.  Spokane  etc.  Ry.  Co.,  19  Wash.  523,  525,  67  Am. 
St.  Rep.  744,  745,  41  L.  R.  A.  517,  53  Pac.  721,  compelling  operation  of 
street  railway;  State  v.  Burke,  33  La.  Ann.  510,  State  cannot  be  com- 
pelled to  perform  contracts;  Stuart  v.  E^ansas  etc.  R.  R.  Co.,  51  La. 
Ann.  206,  25  South.  129,  refusing  to  compel  depot  at  certain  place  in 
absence  of  "duty  there  to  place  it ;  Pumphrey  v.  Mayor  etc.  of  Baltimore, 
47  Md.  154,  28  Am.  Rep.  447,  compelling  mayor  to  assume  charge  of 
bridge ;  State  v.  Weld,  39  Minn.  428,  40  N.  W.  562,  compelling  auditor 
to  keep  his  office  at  county  seat;  State  v.  Hannibal  etc.  R.  R.  Co.,  86 
Mo.  17,  compelling  restoration  of  highway;  State  v.  Home  Street  R.  R. 
Co.,  43  Neb.  838,  62  N.  W.  228,  and  State  v.  Grace,  20  Or.  158,  25  Pac. 
384,  relator  need  only  show  citizenship  and  interest  in  execution  of  law ; 
State  v.  Board  of  Education,  35  Ohio  St.  384,  board  may  be  compelled 
to  carry  into  effect  its  determination  as  to  text-books;  State  v.  Lien,  9 
S.  D.  300,  68  N.  W.  749,  taxpayer  may  compel  proceedings  to  locate 
county  seat;  Kimberly  v.  Morris,  87  Tex.  638,  31  S.  W.  809  (affirming, 
10  Tex.  Civ.  App.  600,  31  S.  W.  813),  compelling  local  option  election; 
State  V.  San  Antonio  etc.  Ry.  Co.,  10  Tex.  Civ.  App.  14,  30  S.  W.  266, 
compelling  operation  of  railroad;  Richmond  Ry.  etc.  Co.  v.  Brown,  97 
Va.  31,  32  S.  E.  776,  compelling  street-cars  to  transfer;  State  v.  Janes- 
ville  St.  Ry.  Co.,  87  Wis.  79,  41  Am.  St.  Rep.  28,  22  L.  R.  A.  763,  57 
N.  W.  972,  telephone  company  may  comx>el  guard  wire  over  trolley  as 
required  by  statute;  dissenting  opinion  in  Burkhart  v.  Reed,  2  Idaho, 
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484y  22  Pm.  6,  majority  disallowing  mandamus  by  speaker  of  house  to 
eompel  seeretary  to  eorreet  journal ;  St.  Louis  y.  St.  Louis  Gaslight  Co., 
70  Mo.  115,  Boody  v.  Watson,  64  N.  H.  174,  9  Atl.  803,  and  Attorney 
General  y.  Boston,  123  Mass.  479,  all  arguendo. 

Distinguished  in  Lewright  y.  Loye,  95  Tex.  160,  65  S.  W.  1090,  holding 
priyate  person  cannot  maintain  mandamus  to  compel  payment  of  taxes ; 
State  y.  Mobile  etc.  Ry.  Co.,  59  Ala.  325,  disallowing  mandamus  for  ez- 
cessiye  charges  by  railroad;  State  y.  Dodge  City  etc.  Ry.  Co.,  53  Kan. 
335,  24  L.  R.  A.  568,  36  Pac.  757,  refusing  to  compel  insolyent  company 
to  relay  its  tracks ;  State  y.  Henderson,  38  Ohio  St.  649,  refusing  to  com- 
pel what  is  discretionary ;  Sherwood  y.  Atlantic  etc.  Ry.  Co.,  94  Va.  306, 
26  S.  E.  948,  maintenance  of  branch  road,  x)ermis8iyely  built,  not 
enforced. 

Modified  in  Coleman  y.  People,  7  Colo.  App.  252,  42  Pac.  1044,  relator 
must  proceed  with  diligence. 

Mandamus  by  priyate  individual  to  compel  performance  of  public 
duty.    Notes,  7  Am.  Sk  Rep.  485;  28  Am.  Rep.  4^8. 

Necessary  parties  to  proceedings  in  mandamus.    Note,  105  Am.  8t» 
Rep.  128. 

Right  of  action  against  public  officers.    Note,  1  E.  R.  0.  828. 

Orantliig  writ  of  mandamus  is  discretionary  with  court. 

Approved  in  State  y.  Home  Street  R.  R.  Co.,  43  Neb.  839,  62  N.  W. 
228,  denied  if  yexatious  or  trivial. 

Meaning  of  word  ''at.''    Note,  Ann.  Gas.  1912B,  1075. 

''From"  as  word  of  inclusion  or  exclusion.    Note,  15  Ann.  Gas. 
27,80. 

Miscellaneous.  Cited  in  Carver  y.  San  Pedro  etc.  R.  Co.,  151  Fed. 
335,  holding  construction  of  bridge  over  navigable  stream  may  be  en- 
joined by  private  person;  Meadows  v.  Gulf  etc.  Ry.  Co.,  48  Tex.  Civ. 
470,  107  S.  W.  85,  holding  where  log  jam  gathering  at  bridge  threatens 
bridge,  owner  of  bridge  has  no  right  to  disintegrate  lo^  to  save  bridge; 
People  v.  Colorado  etc.  R.  R.  Co.,  42  Fed.  640,  Circuit  Court  no  original 
jurisdiction  by  mandamus,  except  especially  granted;  State  y.  Elliott, 
13  Utah,  208,  44  Pac.  251,  without  application. 

91  V.  8.  S6e-S67,  23  L.  Ed.  436^  AMOBT  T.  AMOBT. 

Case  on  appeal  cannot  be  advanced  for  argument  because  without  merit. 
Approved  in  Dzialynski  v.  Bank  of  Jacksonville,  23  Fla.  45,  1  South. 
339,  following  rule. 

Damages  will  be  given  in  Supreme  Court  for  appeals  taken  for  delay. 
Approved  in  Deming  v.  Carlisle  Packing  Co.,  226  U.  S.  107,  57  L.  Ed. 
143,  33  Sup.  Ct.  80,  awarding  damages  on  dismissal  of  writ  of  error  on' 
vin— 69 
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account  of  frivoIooB  and  nnsubstantial  Federal  right  asserted;  Wilson 
V.  Everett,  139  U.  S.  621,  35  L.  Ed.  288,  11  Sup.  Ct.  665,  allowing  ten 
per  cent. 

91  U  8.  357-362,  23  L.  Ed.  436,  BCOBSEU.  T.  FIB8T  NAT.  BAKK. 
At  cMumon  law,  equitable  interests  were  net  subject  to  execution. 

Approved  in  Wilkes  v.  Wilkes,  18  App.  D.  C.  97,  holding  heirs  at  law 
of  deceased  mortgagor  have  no  legal  interest  in  mortgaged  property  as 
will  sustain  action  in  ejectment;  Brandies  v.  Cochrane,  112  U.  S.  350, 
28  la.  Ed.  763,  5  Sup.  Ct.  196,  judgment  lien  against  power  of  appoint* 
ment  with  vested  estate  defeated  hy  execution  thereof. 

Distinguished  in  Ohio  Nat.  Bank  v.  Berlin,  26  App.  D.  C.  226,  holding 
filing  of  bill  in  equity  against  equitable  interest  of  debtor  g^ves  lien  in 
favor  of  creditor;  Beyer  v.  Le  Fevre,  17  App.  D.  C.  249,  holding  equity 
will  consider  bill  by  heir  at  law  seeking  to  set  aside  devise  of  property 
in  which  testator  had  only  an  equitable  interest;  Droop  v.  ifidenour,  9 
App.  D.  C.  108,  holding  bill  in  equity  maintainable  against  equitable 
interest  of  absconding  debtor. 

■ 

Judgments  at  common  law  were  not  liens  on  real  estate,  but  they  arose 
from  power  to  issue  elegit. 

Approved  in  Curry  v.  Lehman,  55  Fla.  856,  47  South.  21,  holding  lien 
of  judgment  on  real  estate  in  sister  county  remains  in  full  force,  even 
though  record  of  original  judgment  destroyed  by  fire;  Cooke  v.  Avery, 
147  U.  S.  389,  37  L.  Ed.  214,  13  Sup.  Ct.  346,  title  resting  on  validity  of 
lien  under  judgment  of  Circuit  Court  depends  on  laws  of  United  States. 

Judgments  In  District  of  Columbia  are  not  liens  on  property  previously 
conveyed  to  trustees,  with  power  of  sale  to  pay  debts. 

Approved  in  McMillan  v.  Davenport,  44  Mont.  31,  32,  Ann.  Gas.  1912D, 
984, 118  Pac.  758,  holding  lien  of  judgment  not  good  as  against  grantees 
of  ostensible  owners  of  property  holding  same  secretly  for  debtor ;  Freed- 
man's  etc.  Trust  Co.  v.  Earle,  110  U.  S.  712,  28  L.  Ed.  302,  4  Sup.  Ct. 
227,  judgment  creditor  may  obtain  priority  in  equitable  interest,  subject 
to  debt,  by  filing  bill.  • 

Estates  and  interests  to  which  judgment  liens  attach.    Note,  117 
Am.  St.  Rep.  781. 

Interest  in  real  property  undisclosed  by  record  as  subject  to  lien  of 
docketed  judgment.    Note,  Ann.  Gas.  1912D,  988. 

Lien  of  Federal  court  judgment.    Note,  47  L.  R.  A.  470. 

Miscellaneous.  Cited  in  Knight  v.  Thomas,  93  Me.  501,  45  Atl.  501, 
holding  mandamus  will  not  be  granted  to  compel  tax  assessment  when 
assessments  complained  of  have  long  since  been  completed. 
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91  V.  a  862-366^  23  Zi.  Bd.  438,  ABTHUB  T.  OUMBCnrO. 

DeserlptiTe  terms  of  commercial  utlcieB  are  interpreted  as  understood 
by  commercial  men  in  onr  own  ports  at  time  of  passage  of  the  act. 

Approved  in  In  re  Robison,  215  Fed.  666,  holding  hotel  containing 
twenty-fonr  rooms  not  subject  to  homestead  where  ehiimant  occupied 
only  five  of  these  rooms. 

In  act  of  1872,  "oil-clotb  foundation  or  floor-cloth  canvas*'  are  contro- 
vertible terms,  and  are  not  ''burlaps." 

Approved  in  Elder  v.  Erie  Canal  Coal  Co.,  59  Ind.  App.  604, 109  N.  E. 
808,  holding  in  term  "entry  or  trackway,"  as  used  in  act  of  1907,  to 
safeguard  mine  workers,  latter  word  is  used  as  description  of  former; 
Weilbacher  v.  Merritt,  37  Fed.  87,  leaving  to  jury  whether  words  con- 
nected by  "or"  are  controvertible. 

Where  party  entitled  to  verdict^  court  may  direct  Jury  to  find  ac- 
cordingly. 

Approved  in  dissenting  opinion  in  Pulaski  Hin.  Co.  v.  Hagan,  196 
Fed.  730,  116  C.  C.  A.  352,  majority  holding  evidence  clearly  showed 
defendant  was  negligent  in  not  providing  proper  means  for  handling  sul- 
phuric add. 

91  U.  8.  366-366,  23  Xi.  Ed.  430,  THE  D.  B.  IffABTIN. 

Where  libelant  r^overs  in  District  Court  less  than  prayed,  but  does  not 
MVealt  and  is  reversed  by  Circuit  Court,  he  cannot  appeal  to  Supreme  Court 
if  that  recovered  is  less  than  jurisdictional  amount. 

Approved  in  Johnson  v.  TuUy,  2  Ariz.  225,  12  Pac.  567,  holding  under 
act  of  Congress  of  March  3,  1885,  where  judgment  is  for  less  than  five 
thousand  dollars,  and  in  favor  of  plaintiff  and  defendant  appeals,  no 
appeal  lies  to  Federal  Supreme  Court. 

01  X7.  8.  36&-367,  23  L.  Ed.  208,  THE  JUNIATA. 

Depositions  taken  since  appeal  in  admiralty  under  commission  ftom 
Circuit  Court  not  admitted  in  Supreme  Court  unless  sul&d,ent  excuse  is  shown 
for  not  talking  in  usual  way. 

Approved  in  The  Venesuela,  52  Fed.  875,  3  C.  C.  A*  319^  admitting 
depositions. 

91  X7.  8.  367-370,  23  L.  Ed.  449,  KOHL  V.  UNITED  8TATE8. 

United  States  may  condemn  land  for  its  own  uses  within  States  ftee 
ftom  any  regulation  by  latter. 

Approved  in  Juragua  Iron  Co.  v.  United  States,  212  U.  S.  304,  53 
L.  Ed.  522,  29  Sup.  Ct.  385,  holding  United  States  not  liable  for  prop- 
erty destroyed  in  Cuba  in  war  with  Spain ;  Battle  v.  United  States,  209 
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U.  S.  37,  52  L.  Ed.  672,  28  Snp.  Ct.  422,  holding  morder  eommitted  'on 
land  purchased  for  postoffice  is  within  jurisdiction  of  courts  of  United 
States;  United  States  v.  Lynch,  188  U.  S.  462,  47  L.  £d.  545,  23  Snp.  Ct. 
354,  holding  turning  of  valuable  rice  plantation  into  an  irreclaimable 
and  valueless  bog  as  necessary  result  of  improvement  in  navigation 
undertaken  by  government  is  a  taking  of  the  land  within  fifth  amend- 
ment; United  States  v.  O'Neill,  198  Fed.  682,  holding  United  States,  in 
seeking  land  for  reclamation  ditch,  may  obtain  possession  without  first 
paying  assessment;  United  States  v.  Buffalo  Pitts  Co.,  193  Fed.  907,  114 
C.  C.  A.  119,  holding  seller  of  traction  engine,  holding  mortgage  for  its 
price,  could  maintain  action  against  government,  where  latter  took 
machine  in  completing  work  of  def  atdting  contractor ;  Shannon  v.  United 
States,  160  Fed.  875,  88  C.  C.  A.  52,  holding  United  States  by  bringing 
suit  to  restrain  trespass  of  cattle  on  forest  reserve  did  not  waive  any 
of  its  sovereign  rights  to  land;  Town  of  Nahant  v.  United  States,  136 
Fed.  276,  69  L.  R.  A.  723,  70  C.  C.  A.  641,  in  condemnation  proceedings 
by  United  States  for  land  for  governmental  purposes,  government  can- 
not stand  on  local  law  as  to  rule  of  damages;  Devon  v.  Cincinnati  etc. 
Ry.  Co.,  128  Ky.  777,  109  S.  W.  364,  upholding  right  of  interurban  rail- 
road to  condemn  land;  Board  of  Park  Commrs.  v.  Du  Pont,  110  Ky. 
753,  62  S.  W.  893,  upholding  Ky.  Stats.,  §  2852,  part  of  charter  of  cities 
of  first  class,  providing  that  board  of  park  commissioners  may  order 
condemnation  of  property;  Southern  Ry.  Co.  v.  City  of  Memphis,  126 
Tenn.  283,  Ann.  Gas.  1918E,  158,  41  L.  R.  A.  (N.  8.)  828,  148  S.  W.  666, 
holding  compensation  for  property  taken  is  subject  to  judicial  review, 
but  suitableness  of  property  and  quantity  are  political  matters ;  dissent- 
ing opinion  in  Scranton  v.  Wheeler,  179  U.  S.  184,  45  L.  Ed.  145,  21 
Sup.  Ct.  65,  majority  holding  pier  erected  by  government  on  lands  sub- 
merged by  navigable  water,  title  to  which  is  owned  by  riparian  pro- 
prietor, when  it  is  done  to  improve  navigation,  though  it  permanently 
destroys  his  right  of  access  to  navigable  waters,  does  not  entitle  him 
to  any  compensation;  dissenting  opinion  in  Board  of  Water  Commrs.  v. 
Johnson,  86  Conn.  169,  41  L.  R.  A.  (N.  S.)  1024,  84  Atl.  733,  majority 
holding  board  of  water  commissioners  of  city  of  Norwich  had  full  power 
in  selecting  property  and  levying  assessment  for  water  system;  United 
States  V.  Jones,  109  U.  S.  519,  27  L.  Ed.  1017,  3  Sup.  Ct.  351,  power  to 
fix  compensation  may  be  delegated  to  State  tribunal;  United  States  v. 
Great  Falls  Mfg.  Co.,  112  U.  S.  656,  28  L.  Ed.  850,  5  Sup.  Ct.  311,  im- 
plied contract  for  compensation  arises  though  no  formal  condemnation; 
Cherokee  Nation  v.  Southern  etc.  Ry.  Co.,  135  U.  S.  656,  34  L.  Ed.  802, 
10  Sup.  Ct.  970  (afiirming,  33  Fed.  911),  railroad  may  exercise  eminent 
domain  on  Indian  land;  Ryan  v.  United  States,  136  U.  S.  81,  34  L.  Ed. 
452,  10  Sup.  Ct.  918,  United  States  may  purchase  land  in  States  for 
forts ;  Chappell  v.  United  States,  160  U.  S.  510,  40  L.  Ed.  614,  16  Sup. 
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Ct.  400,  may  eondemn  for  lighthouse;  United  States  v.  Qettyshurg  etc. 
Ry.  Co.,  160  U.  S.  679,  40  L.  EcL  580,  16  Sup.  Ct.  429  (reversing  United 
States  y.  Certain  Traet  of  Land,  67  Fed.  871),  may  condemn  to  preserve 
battlefield;  United  States  v.  Oregon  Ry.  etc.  Co.,  9  Sawy.  66,  16  Fed. 
528,  and  Chappell  y.  United  States,  81  Fed.  765,  26  C.  C.  A.  600,  legis- 
lature determines  the  necessity;  Stockton  v.  Baltimore  etc.  R.  R.  Co., 
32  Fed.  18,  may  authorize  railroad  bridge;  In  re  Rugheimer,  36  Fed. 
371,  act  authorizing  officers  to  acquire  by  condemnation  is  valid  though 
not  providing  compensation;  Dashiell  v.  Grosvenor,  66  Fed.  338,  27 
L.  R.  A.  70,  13  C.  C.  A.  593,  government  infringing  patent  in  manu- 
facturing cannon  not  enjoined;  High  Bridge  Lumber  Co.  v.  United 
States,  69  Fed.  325,  16  C.  C.  A.  460,  for  locks  on  navigable  river;  Dick- 
son V.  United  States,  125  Mass.  315,  28  Am.  Rep.  283,  United  States 
may  take  a  devise;  Matter  of  Petition  of  United  States,  96  N.  Y.  234, 
United  States  may  proceed  in  State  court ;  Darlington  v.  United  States, 
82  Pa.  St.  386,  22  Ahl  Rep.  766,  may  condemn  for  public  buildings ;  dis- 
senting opinion  in  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S. 
19,  24  L.  Ed.  714,  majority  holding  tele^aph  companies  cannot  be  ex-  ' 
eluded  from  other  States  used  for  postal  purposes ;  Sohillinger  v.  United 
States,  155  U.  S.  174,  89  L.  Ed.  112,  15  Sup.  Ct.  89,  Fort  Leavenworth 
R.  R.  Co.  V.  Lowe,  114  U.  S.  531,  29  L.  Ed.  266,  5  Sup.  Ct.  998,  Van 
Brocklin  v.  Tennessee,  117  U.  S.  155,  29  L.  Ed.  846,  6  Sup.  Ct.  672, 
Decker  v.  Baltimore  etc.  R.  R.  Co.,  30  Fed.  728,  Illinois  v.  Illinois  etc. 
R.  R.  Co.,  33  Fed.  754,  People  v.  District  Court,  11  Colo.  163,  17  Pac. 
301,  State  v.  Indiana  etc.  Min.  Co.,  120  Ind.  581,  6  L.  R.  A.  583,  22 
N.  E.  780,  and  Baltimore  &  O.  R.  R.  Co.  v.  Pittsburgh  etc.  R.  R.  Co.. 
17  W.  Va.  861,  and  Newcomb  v.  Rockport,  183  Mass.  77,  66  N.  E.  588, 
all  arguendo. 

Distinguished  in  United  States  v.  Boston  Elevated  Ry.  Co.,  176  Fed. 
968,  holding  United  States  seeking  to  use  basement  as  postoffice  was 
chargeable  with  notice  of  prior  right  of  railroad  building  subway; 
United  States  v.  Fox,  94  U.  S.  320,  24  L.  Ed.  192,  in  New  York,  devise 
to  United  States  is  void;  United  States  v.  Bain,  3  Hughes,  607,  Fed. 
Cas.  14,496,  government  purchasing  wharf  bound  by  State  laws. 

Exercisd  of  power  of  eminent  domain  for  use  of  another  jurisdic- 
tion.   Note,  Ann.  Oaa.  1916D,  1226,  1228,  1229. 

Right  to  exercise  eminent  domain  as  affected  by  fact  that  principal 
benefit  will  be  derived  out  of  State.  Note,  46  L.  R.  A.  (N.  S.) 
1076. 

Eminent  domain  la  inseparable  ttcm  sovereignty,  unless  denied  to  it  by 
its  fnndamental  law. 

Approved  in  Latinette  v.  City  of  St.  Louis,  201  Fed.  679, 120  C.  C,  A. 
638,  holding  dty  of  St.  Louis  emiwwered  to  build  bridge  over  Mississippi 
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River  could  maintain  eminent  domain;  Metropolitan  Water  Co.  ▼.  Ejin- 
sas  City,  164  Fed.  742,  upholding  Kansas  act  of  1908,  authorizing  cities 
of  first  class  to  acquire  waterworks  property  by  condemnation;  City  of 
McMinnville  v.  Howenstine,  56  Or.  464,  Ann.  Caa.  1912C,  193,  109  Pac. 
86,  holding  incorporated  town  could  maintain  eminent  domain  to  acquire 
riparian  rights  outside  of  corporate  limits;  Grover  Irr.  etc.  Co.  v.  Lovella 
Ditch  etc.  Irr.  Co.,  21  Wyo.  241,  247,  Ann,  Oas,  1916D,  1207,  131  Pac. 
53,  55,  refusing  to  allow  foreign  corporation  to  condemn  land  within 
State;  Searl  v.  School  District,  133  U.  S.  562,  SS  L.  Ed.  746,  10  Sup. 
Ct.  377,  compensation  must  be  just  to  individual  and  to  public;  Union 
Pacific  Ry.  Co.  v.  Burlington  etc.  R.  R.  Co.,  1  McCrary,  456,  3  Fed.  110, 
State  may  condemn  crossing-over  franchise  given  by  United  States; 
Cherokee  Nation  v.  Southern  etc.  Ry.  Co.,  135  U.  S.  656,  34  L.  Ed.  302, 
10  Sup.  Ct.  970  (affirming,  33  Fed.  906,  907),  railroad  may  be  author- 
ized to  condemn  Indian  lands;  High  Bridge  Lumber  Co.  v.  United  States, 
69  Fed.  325,  16  C.  C.  A.  460,  United  States  may  condemn  for  locks  on 
navigable  river;  Dickson  v.  United  States,  125  Mass.  315,  28  Am.  Sap. 
233,  United  States  may  take  by  devise ;  Opinion  of  the  Justices,  66  N.  H. 
637,  33  Atl.  1081,  State  has  no  right  of  retaking,  distinguishable  from 
that  of  taking;  New  Jersey  etc.  R.  R.  Co.  v.  Long  Branch  Commrs.,  39 
N.  J.  L.  31,  franchise  may  be  taken,  but  not  by  municipality  under  mere 
authority  to  condemn  for  streets;  Darlington  ▼.  United  States,  82  Pa. 
St.  386,  22  Am.  Sap.  766,  United  States  may  condemn  for  public  build- 
ings; Roanoke  v.  Berkowitz,  80  Va.  619,  must  take  the  fee;  State  v. 
Indiana  etc.  Min.  Co.,  120  Ind.  581,  6  L.  S.  A.  583,  22  N.  E.  780, 
arguendo. 

Distinguished  in  State  v.  City  of  Milwaukee,  156  Wis.  554,  146  N.  W. 
776,  holding  where  Federal  government  has  approved  proposed  improve- 
ments to  harbor,  it  cannot  authorize  municipality  to  bring  suit,  as  muni- 
cipality obtains  this  power  from  State;  HolUngsworth  v.  Parish  of 
Tensas,  4  Woods,  287,  17  Fed.  114,  property  cannot  be  taken  under 
police  power,  only  regulated. 

Doctrine  that  States  may  condemn  for  use  of  Federal  goTemment  criti- 
cised. 

Approved  in  Abbott  v.  New  York  etc.  R.  R.  Co.,  145  Mass.  453,  15 
N.  £.  99,  holding  criticism  not  applicable  to  grant  of  right  to  foreign 
corporation;  Branch  v.  Lewerenz,  75  Conn.  323,  53  Atl.  659,  argfuendo. 

Necessity  alone  is  foundation  of  right  of  eminent  domain. 
Approved  in  Spring  Valley  Water  Works  v.  San  Mateo  Water  Works, 
64  Cal.  126,.  28  Pac.  447,  is  limited  to  real  necessity ;  Opinion  of  Jus- 
tices, 66  N.  H.  631,  33  Atl.  1077,  property  cannot  be  taken  for  less  than 
its  value,  though  Constitution  does  not  provide  for  compensation;  Dar- 
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lilj^n  y.  United  States,  82  Pa.  St  386,  387,  82  Am.  Bap.  766,  768,  State 
cannot  condemn  for  United  States. 

'^Pnrchase^  teclinicaUy  inclades  all  modes  of  acquisition  otber  than  by 
descent. 

Approyed  in  Weeks  y.  Grace,  194  Mass.  301,  10  Ann.  Gas.  1077,  9 
L.  E.  A.  (K.  8.)  1092,  80  N.  E.  222,  holding  easement  of  eminent  domain 
is  not  breach  of  coyenant  by  grantor;  Bennett  y.  Hibbert,  88  Iowa,  163, 
55  N.  W.  96,  an  alien  who  may  take  by  ''purchase"  m^y  take  deyise. 

"Purchase,'*  in  statute,  generally  means  acquisition  by  contract  between 
parties,  without  goyemmental  interference.  * 

Approyed  in  City  of  Enterprise  y.  Smith,  62  Kan.  819,  62  Pac.  326, 
holding  yoid  Laws  of  1897,  e.  82,  §  12,  relating  to  municipal  ownership 
and  acquisition  of  waterworks ;  Andrews  y.  Worcester  etc.  R.  R.  Co.,  159 
Mass.  67,  33  N.  £.  1110,  stock  giyen  as  a  mutuum,  the  orig^al  owner, 
on  retaking,  is  a  '^  purchaser. '' 

An  appropriation  for  purchase  of  land,  at  sale  or  condemnatioB,  giyes 
right  to  obtain  by  eminent  domain. 

Approyed  in  Armour  y.  Roberts,  151  Fed.  851,  holding  cestui  que  trus* 
tees  under  will  entitled  to  join  in  suit  to  recoyer  tax  on  estate  paid 'to 
internal  reyenue  collector  under  mistake;  Abbott  y.  New  York  etc. 
R.  R.  Co.,  145  Mass.  455, 15  N.  E.  100,  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  y.  Pennsylyania  R.  R.  Co., 
195  U.  S.  568,  569,  571,  574,  49  L.  Ed.  322,  32S,  824,  25  Sup.  Ct.  133, 
telegraph  companies  not  granted  right  of  eminent  domain  or  right  to  so 
occupy  railroad  rights  of  way  by  act  of  July  24, 1866;  Ennis-Brown  Co. 
y.  Central  Pac.  Ry.  Co.,  228  Fed.  53,  dismissing  bill  seeking  land  held 
by  railroad  company  but  not  used  by  it,  on  account  of  lack  of  equity. 

Power  giyen  to  Secretary  of  Treasury  to  obtain  land  by  condemnation 
giyes  him  power  to  do  it  by  any  competent  means. 

Approyed  in  United  States  y.  Certain  Lands  in  Narragansett,  145  Fed. 
657,  Secretary  of  War  has  discretionary  right  to  determine  what  prop- 
erty necessary  for  improyement  of  harbors ;  dissenting  opinion  in  West- 
em  Union  Tel.  Co.  y.  Pennsylvania  R.  R.  Co.,  195  U.  S.  582,  49  L.  Ed. 
327,  25  Sup.  Ct.  133,  majority  holding  telegraph  companies  not  granted 
right  of  eminent  domain  or  right  to  occupy  railroad  rights  of  way  by 
act  of  July  24,  1866;  Great  Falls  Mfg.  Co.  y.  Garland,  25  Fed.  524, 
condemnation  may  be  carried  on  without  juiy. 

Condemnation  proceedings  are  suits  at  law. 
Approved  in  Madisonville  Traction  Co.  y.  St.  Bernard  Min.  Co.,  196 
U.  S.  247,  248,  49  L.  Ed.  465,  466,  25  Sup.  Ct.  251,  afarming  130  Fed. 
790,  holding  suit  for  condemnation  of  railway  right  of  way  by  Kentucky 
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railroad  against  citizen  of  another  State,  is  removable;  Metropolitan 
R.  R.  Co.  y.  Macfarland,  195  U.  S.  328,  49  L.  Bd.  222»  25  Sup.  Ct.  28, 
writ  of  error  is  only  mode  of  reviewing  District  of  Columbia  Court  of 
Appeals  judgment  sustaining  award  in  condemnation  proceedings ; 
Beatty  v.  United  States,  203  Fed.  622,  122  C.  C.  A.  16,  holding  defend- 
ant in  eminent  domain  proceeding  brought  by  United  States  is  entitled 
to  trial  by  jury;  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  788, 
holding  where  owner  delays  until  corporation  seeking  eminent  domain 
has  expended  millions  of  dollars,  he  will  be  barred  by  his  laches ;  United 
States  v.  Beaty,  198  Fed.  288,  holding  trial  of  action  seekii^  to  con- 
demn  land  for  public  use  need  not  be  before  jury;  Kansas  City  v. 
Metropolitan  Water  Co.,  164  Fed.  734,  736,  holding  cond^nnation  pro- 
ceeding by  city  against  nonresident  water  company  may  be  removed  to 
Federal  court;  Murhard  Estate  Co.  v.  Portland  etc.  Ry.  Co.,  163  Fed. 
195, 196,  90  C.  C.  A.  64,  holding  proceeding  to  condemn  land  being  action 
at  law  as  reviewable  only  by  writ  of  error;  Buckhannon  etc.  R.  Co.  v. 
Davis,  135  Fed.  709,  68  C.  C.  A.  345,  where  Federal  court  had  appointed 
receiver  for  railroad  in  liquidation  proceedings,  order  requiring  that  suit 
against  receiver'  to  condemn  crossing  over  railroad's  right  of  way  be 
brought  in  Federal  court  is  not  interference  with  state 's  right  of  eminent 
domain;  Postal  Telegraph  Cable  Co.  v.  Southern  Ry.  Co.,  122  Fed.  161, 
holding  State  procedure  must  be  followed  by  Federal  courts  in  removed 
condemnation  proceedings;  Judson  v.  United  States,  120  Fed.  643,  57 
C.  C.  A.  99,  holding  where  in  action  by  government  to  condemn  land  for 
public  building,  attorneys  stipulated  for  submission  of  claims  to  arbi- 
tration, award  was  final  and  conclusive  on  gbvernment ;  Village  of  Mack- 
inaw City  V.  United  States,  120  Fed.  253,  56  C.  C.  A.  88,  holding  Circuit 
Court's  judgment  in  condemnation  proceedings  can  only  be  reviewed  on 
writ  of  error ;  Postal  Telegraph-Cable  Co.  v.  Or^on  Short  Line  R.  R.  Co., 
114  Fed.  790,  holding  telegraph  company  which  has  accepted  conditions 
imposed  by  Rev.  Stats.,  §§  5263-5269,  may  construct  line  over  right  of 
way  of  railroad  which  by  section  3964  is  post-road,  and  may  have  dam- 
ages assessed  in  any  jurisdiction  where  such  line  may  be  constructed; 
Ward  V.  Congress  Const.  Co.,  99  Fed.  603,  39  C.  C.  A.  669,  holding  where, 
after  rendition  of  State  equity  decree  enjoining  erection  of  building, 
motion  was  filed  by  complainant  for  order  restraining  erection  by  third 
person  not  party  to  suit,  and  notice  was  served  on  him,  proceeding  is 
equivalent  to  filing  supplemental  bill  and  is  removable;  Linwood  &  Au- 
burn Levee  Dist.  V.  State,  121  Ark.  496,  181  S.  W.  894,  refusing  to 
allow  condemnation  proceedings  against  State  convict  farm;  Winslow 
V.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C.  140,  holding  Court  of  Appeals 
of  District  of  Columbia  could  review  decision  of  Supreme  Court  of 
district  confirming  award  of  commissioners  in  condemnation  proceed- 
ing; Worcester  Color  Co.  v.  Henry  Wood's  Sons  Co.,  209  Mass.  110, 
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95  N.  E.  395,  holding  issnanoe  of  writ  by  corporation  was  commence- 
ment  of  suit  so  as  to  allow  its  completion  after  dissolution;  In  re  Mil- 
waukee Light  etc.  Co.,  142  Wis.  428,  20  Ann.  Oaa.  707,  27  L.  R.  A. 
(K.  8.)  567,  125  N.  W.  905,  holding  proceeding  by  commissioners  in 
eminent  domain  is  suit,  so  as  to  permit  court  to  set  aside  same  on  ac- 
count of  misconduct ;  State  v.  Chittenden,  127  Wis.  494,  107  N.  W.  508, 
independent  proceeding  commenced  by  certioMiri  in  an  action  under 
Rev.  Stats,  of  1898,  §  2595,  relating  to  place  of  trial  of  actions  against 
State  or  its  officers ;  dissenting  opinion  in  United  States  v.  Sargent,  162 
Fed.  86,  8B,  89  C.  C.  A.  81,  majority  holding  that  court  in  confirming 
commissioners'  report  in  condemnation  proceeding  may  allow  interest 
from  time  of  filing  of  report;  Searl  y.  School  District,  124  U.  S.  199, 
81  L.  £d.  416,  8  Sup.  Ct.  461,  and  Mineral  etc.  R.  R.  Co.  v.  Lake  etc. 
Copper  Co.,  25  Fed.  520,  may  be  removed  into  Federal  court;  Chappell 
V.  United  States,  160  U.  S.  513,  40  L.  Ed.  615,  16  Sup.  Ct.  401,  United 
States  should  be  formal  party,  and  proceedings  should  conform  to  State ; 
In  re  Rugheimer,  36  Fed.  374,  proceeding  to  conform  to  State  practice; 
In  re  Secretary  of  Treasury,  45  Fed.  397,  11  L.  R.  A.  276,  general  state 
practice  followed,  and  not  of  particular  bodies ;  High  Bridge  Lumber  Co. 
V.  United  States,  69  Fed.  325, 16  C.  C.  A.  460,  action  at  law  lies  to  con- 
demn in  district  where  land  is ;  Plum  v.  Kansas,  101  Mo.  531, 10  L.  R.  A. 
373,  14  S.  W.  659,  adjudication  of  compensation  is  a  judgment,  and 
bears  interest;  Donnelly  v.  Brooklyn,  121  N.  Y.  18,  24  N.  E.  19,  award 
is  a  judgment  for  statute  of  limitations;  Martin  v.  Tyler,  4  N.  D.  299, 
25  L.  R.  A.  846,  60  N.  W.  399,  not  entitled  to  have  compensa- 
tion fixed  by  jury;  Jones  ▼.  United  States,  48  Wis.  409,  410,  4 
N.  W.  523,  524,  United  States  may  condemn  in  State  court;  Kuhl  v. 
Chicago  etc.  R.  R.  Co.,  101  Wis.  53,  77  N.  W.  159,  suit  for  lands  or 
damages  must  be  brought  within  six  years ;  State  v.  South  Pennsylvania 
Oil  Co.,  42  W.  Va.  95,  24  S.  E.  693,  certiorari  is  a  suit ;  dissenting  opin- 
ion in  Patterson  y.  Binghampton,  154  N.  T.  412,  48  N.  E.  745,  majority 
holding  action  for  award  must  be  brought  as  provided  in  charter;  Mur- 
ray V.  Chicago  etc.  Ry.  Co.,  62  Fed.  30,  arguendo. 

Distinguished  in  Upshur  Co.  v.  Rich,  135  U.  S.  474,  476,  34  L.  Ed.  199, 
10  Sup.  Ct.  653,  654,  appeal  to  County  Court,  from  tax  assessment,  is  not 
a  suit ;  In  re  Chicago,  64  Fed.  898,  assessment  proceedings  are  not  suits ; 
Gatton  V.  Chicago  etc.  Ry.  Co.,  95  Iowa,  138,  28  L.  R.  A.  565,  63  N.  W. 
598,  common  law,  as  such,  not  a  part  of  national  jurisprudence. 

Judicial  power  over  eminent  domain.    Note,  22  L.  R.  A.  (N.  S.) 
10.  11. 

Circuit  Court  has  JurlBdlctlon  In  condemnation  proceedings  by  United 
Statei. 

Approved  in  In  re  Delafield,  109  Fed.  578,  following  rule;  Madison- 
ville  Traetion  Co.  y.  St.  Bernard  Min.  Co.,  196  U.  S.  24,  49  L.  Ed.  468, 
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2  Sap.  Ct.  251,  suit  for  condemnation  of  railway  right  of  way  by  Ken- 
tucky railroad  against  citizen  of  another  State  is  removable;  United 
States  V.  Oregon  Ry.  etc.  Co.,  9  Sawy.  68,  16  Fed.  529,  Circuit  Court 
taking  jurisdiction  of  condemnation  suit;  Mineral  Range  R.  R.  Co.  y. 
Detroit  etc.  Copper  Co.,  25  Fed.  520,  and  Postal  Tel.  Cable  Co.  y.  South- 
em  Ry.  Co.,  88  Fed.  804,  condemnation  proceedings  may  be  removed 
to  Circuit  Court ;  Foltz  y.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  318,  8  C.  C.  A. 
635,  Circuit  Court  may  condemn  for  railway  having  that  power;  Matter 
of  Petition  of  United  States,  96  N.  T.  235,  236,  and  Jones  y.  United 
States,  48  Wis.  406,  407,  4  N.  W.  521,  522,  United  States  may  proceed 
in  State  court;  Postal  etc.  Cable  Co.  y.  Cleveland  etc.  Ry.  Co.,  94  Fed. 
236,  and  dissenting  opinion  in  Louisville  etc.  R.  R.  Co.  v.  Central  Stock 
Yards  Co.,  212  U.  S.  147,  53  L.  Ed.  447,  29  Sup.  Ct.  246,  both  arguendo. 

Statute  allowing  separate  trials  to  owners  of  each  parcel  condemned 
does  not  allow  such  for  each  owner  of  an  interest  in  each  parceL 

Approved  in  Oroville  &  N.  R.  Co.  v.  Leggett,  162  Fed.  573,  holding 
leasehold  interest  of  nonresident  will  not  warrant  removal  where  fee  is 
in  resident  of  same  State  as  plaintiff;  Staton  v.  Atlantic  Coast  Line 
R.  Co.,  144  N.  C.  142,  56  S.  E.  797,  holding  suit  against  foreign  and 
domestic  railroad  company  to  restrain  their  joint  operations  was  a  single 
suit  and  not  subject  to  removal;  Bellaire  v.  Baltimore  etc.  R.  R.  Co., 
146  U.  S.  119,  36  L.  Ed.  911,  13  Sup.  Ct.  17,  condemnation  against  lessor 
and  lessee,  latter  cannot  remove  as  separable  controversy;  In  re  Jar- 
necke  Ditch,  69  Fed.  169,  not  separable  because  different  parties  set  up 
separate  defenses;  Watson  v.  Milwaukee  etc.  Ry.,  57  Wis.  347,  15  N.  W* 
475,  tenant  in  common  gets  no  separate  trial  on  appeal  from  award. 

Right  as  between  lessor  and  lessee  to  compensation  for  property 
taken  by  eminent  domain.    Note,  4  Ann.  Caa.  1012. 

Rights  of  tenants  and  reversioners  of  property  taken  by  eminent 
domain.    Note,  21  L.  B.  A.  219. 

Miscellaneous.  Cited  in  Postal  Tel.  Cable  Co.  v.  Oregon  S.  L.  Ry., 
23  Utah,  487,  90  Am.  St.  Bep.  714,  65  Pac.  739,  holding  in  action  by 
telegraph  company  against  railroad  to  condemn  right  of  way  for  con- 
struction  of  its  lines,  certificate  of  postmaster-general  showing  accept- 
ance of  act  of  July  24;  1866,  is  admissible. 

91  XT.  8.  379-381,  23  L.  £d.  374,  BOMIB  y.  OA8ANOVA. 

Ko  Federal  question  arises,  giving  Supreme  Court  Jurisdiction,  in  eon- 
test,  as  to  rights  under  common  grantor,  wltb  admitted  title  from  United 
SUtes. 

Approved  in  Chapman  etc.  Land  Co.  v.  Bigelow;  206  U.  S.  45,  51  L.  Ed* 
956,  27  Sup.  Ct.  679,  dismissing  writ  of  error  to  State  court  seeking 
to  review  decision  of  latter  State  quieting  title  to  riparian  rights;  Joy 
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V.  City  of  St.  Louis,  122  Fed.  526,  holding  jurisdiction  cannot  be  con- 
ferred on  Federal  court  by  all^^tion  that  defendant  intends  to  assert 
defense  based  on  Federal  Constitution  or  laws,  or  by  allegation  anti- 
cipating defense;  McStay  y.  Friedman,  92  U.  S.  724,  23  L.  £d.  767, 
People  y.  Jackson,  112  U.  S.  237,  28  L.  Ed.  714,  5  Sup.  Ct.  115,  Mace 
y.  Merrill,  119  U.  S.  584,  80  L.  Ed.  504,  7  Sup.  Ct.  332,  and  Hammond 
y.  Horton,  169  U.  S.  734,  42  L.  Ed.  1215,  18  Sup.  Ct.  942,  all  dismissing 
error  where  both  claim  under  grantee  of  United  States.  In  following 
cases  no  Federal  question  was  inyolyed:  Gay  y.  Lyons,  3  Woods,  61, 
Fed.  Cas.  5281,  suit  involving  title,  under  sale  by  United  States  marshal, 
remanded;  Trafton  y.  Nougues,  4  Sawy.  181,  Fed.  Cas.  14,1^,  title  to 
mine,  depending  on  compliance  with  local  laws,  suit  remanded ;  McFad- 
den  y.  .Robinson,  10  Sawy.  iOO,  22  Fed.  12,  contest  as  to  which  is  prior 
of  two  Mexican  grants;  Kenyon  y.  Knipe,  46  Fed.  311,  as  to  what 
riparian  rights  a  grantee  of  United  States  takes;  Blue  Bird  Min.  Co.  y. 
Largey,  49  Fed.  '292,  dispute  as  to  boundaries  of  admittedly  genuine 
patent;  King  y.  Lawson,  84  Fed.  210,  211,  bill  to  protect  homestead 
entry  against  rejected  claimant  under  town-site  act;  Blackburn  v.  Port- 
land Min.  Co.,  175  U.  S.  579,  44  L.  Ed.  280,  2  Sup.  Ct.  222,  suit  under 
mining  laws. 

Distinguished  in  MeCune  v.  Essig,  122  Fed.  589,  59  C.  C.  A.  429,  hold- 
ing suit  by  daughter  of  deceased  homesteader,  which  after  his  death  was 
patented  to  widow,  is  removable;  Evans  v.  Durango  etc.  Coal  Co.,  80 
Fed.  436,  25  C.  C.  A.  531,  complaint  setting  up  entry  and  issue  of  patent, 
and  seeking  to  establish  interest  in  interval  involves  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  58S. 

91  XT.  8.  381-889,  23  L.  Ed.  364,  THE  DOVE. 

Libels  and  cross-libels,  in  admiralty,  may  be  tried  together  or  separately. 
Approved  in  The  Eliza  Lines,  61  Fed.  310,  allowing  consolidation  of 
separate  libels,  relating  to  the  distribution  of  vessel  and  cargo. 

Bespondent,  claiming  damages  to  bis  yessel,  sbould  answer  original  libel 
and  ille  crois-libtfL 

Approyed  in  Bowker  y.  United  States,  186  U.  S.  140,  46  L.  Ed.  1092, 
22  Sup.  Ct.  804,  holding  District  Court  decree  dismissing  cross-libel  in 
admiralty  suit  to  recover  damages  sustained  by  collision,  not  being  final 
judgment  is  not  reviewable  by  Supreme  Court;  The  New  York,  108  Fed. 
107,  47  C.  C.  A.  232,  holding  where  both  vessels  at  fault  and  no  cross- 
bill filed,  respondent  cannot  recoup  moiety  of  cargo  damage  against 
vessel,  damage  adjudged  in  favor  of  libelant;  The  Tom  Lysle,  48  Fed. 
691,  692,  libel  by  pilot,  for  wages,  no  affirmative  judgment  for  negU- 
genoe  on  answer. 
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Distingaifihed  in  The  Livingstone,  104  Fed.  926,  holding  in  suit  for 
collision  where  both  vessels  were  held  equally  at  fault  and  recovery  of 
libelant  restricted  to  one-half  loss,  but  full  recovery  decreed  against 
respondent  for  losses  of  cargo  owner,  failure  of  libeled  vessel  to  file 
cross-bill  does  not  preclude  recoupment  from  amount  recovered  against 
it  in  favor  of  other  vessel  one-half  loss  of  cargo  owners;  Eberi  v. 
Schooner,  9  Biss.  462,  3  Fed.  524,  damages  to  respondent  may  be  re- 
couped without  cross-libel;  Gillingham  v.  Charleston  etc.  Transp.  Co., 
40  Fed.  651,  damages  to  owner,  recouped  against  captain,  on  libel  for 

salary,  without  cross-libel. 
\     . 

Dismissal  of  cross-lib^  merely  concludes  respondent's  rlglit  to  recover, 
and  has  no  effect  on  libel    Every  defense  is  still  open  to  him. 

Approved  in  Henderson  v.  Kanawha  Dock  Co.,  185  Fed.  783,  107 
C.  C.  A.  651,  holding  ruling  of  court  disallowing  claim  against  vessel 
sold  in  suit  by  other  parties  is  reviewable  only  on  appeal  by  claimant; 
Ebert  v.  Schooner,  9  Biss.  462,  3  Fed.  523,  damages  to  respondent  may 
be  recouped  without  cross-libel. 

Oross-bill,  or  libel,  is  suit  against  plaintiff,  or  other  defendants,  or  both, 
ia  original  suit,  touching  matters  in  original  bill  or  libeL 

Approved  in  George  D.  Emery  Co.  v.  Tweedie  Trading  Co.,  143  Fed. 
147,  new  and  distinct  matters  not  included  in  original  libel,  but  arising 
out  of  separate  transactions  cannot  be  made  subject  matter  of  cross- 
libel  in  admiralty;  The  Ping-On  v.  Blethen,  7  Sawy.  489,  11  Fed.  612, 
new  parties  cannot  be  joined  in  cross-libel. 

Only  matters  anziliary  to  cause  of  action  can  be  set  up  in  cross-bill  or 
lib^ 

Approved  in  The  Ping-On  v.  Blethen,  7  Sawy.  489,  11  Fed.  612,  dis- 
allowing new  subject  matter  in  cross-libel;  The  Frank  Gilmore,  73  Fed. 
686,  suit  in  rem,  to  recover  for  collision,  cross-libel  for  damages  for 
different  collision  disallowed. 

Right  to  bring  in  new  parties  by  cross-bill.    Note,  20  Ann.  Gas. 
1151. 

Miscellaneous.  Cited  in  The  Newaygo,  205  Fed.  181,  holding  interest 
allowed  on  libel  should  conform  to  rate  of  State. 

91  X7.  8.  389-406,  23  L.  Ed.  237,  OOOKS  T.  UNITBD  BTATSa 

XTnited  States  becoming  party  to  commercial  paper  incurs  all  respon- 
sibiliUes  of  an  Individual 

Approved  in  Judson  v.  United  States,  120  Fed.  643,  57  C.  C.  A.  99, 
holding  submission  of  claim  for  damages  in  condemnation  suit  by  gov- 
ernment to  determination  of  committee  appointed  under  Conn.  Gkn. 
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Stats.  1902y  §  958,  is  submission  for  arbitration,  and  judgment  on  a\^ard 
is  conclusive;  Ehrlich  y.  Jennings,  78  S.  C.  272,  276,  125  Am.  St.  Bep. 
795,  18  AlUL  Gas.  1166,  58  S.  E.  923,  924,  holding  State  answerable'  to 
lawful  owner  of  stolen  bond ;  United  States  v.  Central  Nat.  Bank,  6  Fed. 
135,  and  United  States  v.  Clinton  Nat.  Bank,  28  Fed.  358,  must  give 
notice  of  forged  indorsement  on  check  on  treasury  within  reasonable 
time;  United  States  v.  de  Visser,  10  Fed.  658,  and  United  States  v. 
Campbell,  10  Fed.  821,  both  holding  change  in  contract  releases  surety; 
United  States  v.  North  American  Commercial  Co.,  74  Fed.  151,  govern- 
ment is  bound  by  its  contracts;  State  v.  Caffery,  49  (a.  Ann.  1769,  22 
South.  1016,  arguendo. 

Distinguished  in  Bolognesi  v.  United  States,  189  Fed.  336,  337,  86 
L.  B.  A.  (N.  S.)  148,  111  C.  C.  A.  67,  holding  money  orders  issued  by 
postoffice  department  not  strictly  negotiable  paper  ;^  United  States  v. 
Stockgrowers '  Nat.  Bank,  30  Fed.  914,  may  recover  money  paid  out  on 
fraudulent  postal  orders  of  a  postmaster. 

OeniUiie  trearary  notee,  before  maturity,  are  negotiable  commercial  paper. 
Approved  in  National  Exchange  Bank  v.  United  States,  151  Fed.  404, 
407,  409,  80  C.  C.  A.  632,  holding  pension  warrants  to  be  negotiable 
paper. 

Generally,  one  acceptiiiif  forged  paper  pnrportiiig  to  be  bis  own  and 
paying  to  holder  for  value  cannot  recall  payment. 

Approved  in  United  States  v.  Bank  of  New  York  Nat.  Banking  Assn., 
219  Fed.  649,  653,  L.  R.  A.  1915D,  797,  134  C.  C.  A.  579,  holding  United 
States  could  not  recover  money  paid  by  treasurer  on  forged  draft  pay- 
able to  American  consul  in  Argentine;  State  v.  Abramson,  57  Ark.  145, 
146,  20  S.  W.  1085,  applied  to  forged  county  warrants  not  returned  in 
reasonable  time;  Wind  v.  Fifth  Nat.  Bank,  39  Mo.  App.  82,  depositor 
not  diligently  returning  checks  with  foi^ged  indorsement  is  bound  if 
bank  suffers;  Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  S.  110,  29 
L.  Ed.  817,  6  Sup.  Ct.  662,  arguendo. 

Distinguished  in  Jones  v.  Miners'  ete.  Bank,  144  Mo.  App.  435,  128 
S.  W.  830,  holding  drawer  of  check  may' recover  from  bank  paying  on 
forged  indorsement. 

Stolen  bonds,  coupons  and  other  negotiable  instruments.  Note,  125 
Am.  St.  Bep.  805,  807,  814. 

Title  and  right  of  bona  fide  holder  of  stolen  negotiable  instrument. 
Note,  18  Ann.  Oas.  1172. 

_  • 

Drawee's  duty  to  know  drawer's  signature.     Note,  27  L.  R.  A.  640. 

Rights  on  negotiable  paper,  payable  to  bearer,  or  indorsed  in  blank, 
as  against  bona  fide  purchaser  from  one  unlawfully  in  possession. 
Note,  19  li.  R.  A.  (N.  8.)  111. 
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Title  of  one  taking  money  from  thief  or  embezzler.    Note,  25 
L.  R.  A.  (N.  8.)  682. 

Liability  of  public  for  its  own  obligations,  stolen  from  it.    Note, 
89  L.  B.  A,  (N.  8.)  446. 

(Payer  of  forged  paper  bas  reasonable  tba»  to  examine  it  and  repudiate, 
and  payment  is  only  proTlsioiial  pending  such. 

Approved  in  Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  S.  110,  29 
L.  Ed.  817,  6  Sap.  Ct.  662,  applied  in  case  of  checks  returned  from  bank 
with  pass-book ;  Uhited  States  v.  National  etc.  Bank,  45  Fed.  168,  dis- 
allowing recovery  for  unreasonable  delay;  State  v.  Abramson,  57  Ark. 
146,  149,  150,  20  S.  W.  1085,  1086,  delay  of  three  years  in  returning 
forged  county  warrant  is  unreasonable;  Wind  v.  Fifth  Nat.  Bank,  39 
Mo.  App.  82,  depositor  not  diligently  returning  check  with  forged  in- 
dorsement is  bound  if  bank  suffers;  Brixen  v.  Deseret  Nat.  Bank,  5 
Utah,  514, 18  Pac.  46,  holding  time  herein  reasonable. 

Principal  not  bound  by  payment  of  forged  paper  by  bis  agent  imless 
he  had  authority  to  pass  on  character  of  instrument. 

Approved  in  Ellis  v.  Board  of  State  Auditors,  107  Mich.  537,  65  N.  W. 
579,  money  paid  out  by  ministerial  ofiicers  of  State  under  mistake  of 
law  is  recoverable;  State  v.  Abramson,  57  Ark.  149,  arguendo. 

Liability  on  forged  commercial  paper.    Note,  86  L.  B.  A.  589. 

Drawee's  right  to  recover  money  paid  on  forged  paper.    Note,  10 
L.  B.  A.  (N.  S.)  61,  62,  64,  68,  69. 

lAchee  not  imputable  to  government  tn  its  sovereign  character  hy  its 
subjects. 

Approved  in  United  States  v.  National  Bank,  2  Mackey  (D.  C),  296, 
refusing  to  allow  plea  of  laches  in  suit  by  United  States  against  bank 
for  money  paid  under  mistake  of  fact;  United  States  v.  Spohrer,  175 
Fed.  448,  refusing  to  allow  defense  of  laches  in  suit  by  United  States 
to  cancel  certificate  of  naturalization;  United  States  v.  Barnes.  24 
Blatchf.  472,  31  Fed.  709,  applied  to  failure  of  government  to  prove 
claim  against  bankrupt.  "  ' 

Maxim  '*  nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Bep. 
151. 

Oovemment,  in  commercial  transactions,  loses  by  the  negligence  of  its 
officers  or  failure  to  appoint  those  who  may  act. 

Approved  in  Walker  v.  United  States,  139  Fed.  413,  marshal  render- 
ing accounts  against  government  for  services  of  deputies,  which  have 
been  allowed  by  accounting  officers,  cannot  be  compelled  to  refund  years 
after  expiration  of  office  though  allowances  made  under  erroneous  con- 
struction of  law ;  Montague  v.  Boston  etc.  R.  R.  Co.,  124  Mass.  247,  com- 
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missioners  of  sinking  fond  liable  for  negligence  of  agent;  Church  of 
Christ  v.  Reorganized  Church,  71  Fed.  252, 17  C.  C.  A.  397,  arguendo. 

Distinguished  in  United  States  v.  Nashville  etc.  Ry.  Co.,  118  U.  S.  125, 
30  L.  Ed.  83,  6  Sup.  Ct.  1008,  statute  of  limitations  does  not  run  against 
United  States  holding  bonds.  * 

XTtalted  States  not  bound  by  payment  of  forged  note  at  subtreasury,  but 
lias  reasonable  time  to  transmit  and  examine  at  Washington. 

Approved  in  United  States  v.  National  Exchange  Bank,  214  U.  S.  312, 
53  L.  Ed.  1010,  29  Sup.  Ct.  665,  holding  United  States  may  recover 
against  bank  cashing  pension  vouchers  on  forged  indorsements;  Moore 
y.  McGuire,  142  Fed.  808,  under  Miss.  Ann.  Code  1892,  §  3831,  action  of 
board  created  thereby  determining  that  lands  sold  for  taxes  were  not 
within  State  and  refunding  amount  paid  therefor  to  purchaser  does  not 
conclude  State;  United  States  v.  Pinover,  3  Fed.  311,  agent  receiving 
payment  for  stolen  bond  from  subtreasurer  is  liable  though*  he  has  paid 
over;  United  States  v.  Stockgrowers'  Nat.  Bank,  30  Fed.  915,  allowing 
recovery  of  money  paid  on  fraudulent  postal  orders  of  postmaster. 

Oovemment  notes  not  payable  at  particular  places  are  payable  at 
Treasury  Department^  Washington. 

Approved  in  Illinois  Surety  Co.  v.  United  States,  240  U.  S.  220,  60 
L.  Ed.  614,  36  Sup.  Ct.  323,  holding  approval  of  Treasury  Department 
to  settlement  with  public  contractor  is  "final  settlement"  to  start  running 
of  statute. 

Those  dealing  with  goyemmeut  notes  are  presumed  to  know  exclusiye 
authority  of  treasurer  to  retire  them. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  649,  holding 
United  States  not  bound  by  statements  of  Secretary  and  other  officers 
of  Interior  as  to  meander  lines  of  lake;  United  States  v.  Bologrnesi, 
164  Fed.  160,  holding  one  paying  money  for  money  orders  fraudulently 
issued  by  clerk  is  responsible  to  United  States ;  United  States  v.  Wyman, 
2  Mackey  (D.  C),  380,  398,  holding  administrator  may  receive  and 
receipt  for  moneys  due  from  United  States  to  his  intestate;  United 
States  V.  Pinover,  3  Fed.  311,  agent  receiving  payment  of  stolen  bond 
from  subtreasurer  is  liable,  though  he  has  paid  it  over;  State  v.  Abram- 
son,  57^  Ark.  149,  150,  20  S.  W.  1086,  must  know  that  County  Court 
had  sole  authority  to  pass  on  bonds. 

What  is  reasonable  time  is  for  courts,  when  facts  are  not  disputed. 

Approved  in  United  States  v.  United  States  Fidelity  &  Guaranty  Co., 

178  Fed.  724,  holding  one  year  limitation  as  prescribed  by  U.  S.  Comp. 

Stats.  1901,  p.  2523,  not  applicable  in  suit  by  materialman  on  con- 

tractor's  bond,  contract  having  been  completed  prior  to  passage  of  act. 
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Distingaished  in  Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  S.  1^, 
29. L.  Ed.  821,  6  Sup.  Ct.  669,  whether  depositor  used  due  oare  is  for 
jury. 

United  States  is  regnired  to  pay  its  notes  surreptitiously  put  in  cir- 
culation. 

Approved  in  dissenting  opinion  in  Pugh  v.  Moore,  44  La.  Ann.  247, 

251,  10  South.  724,  726,  majority  holding  State  not  liable  on  failure  to 
cancel. 

Distinguished  in  Salley  v.  Terrill,  95  Me.  557,  50  Atl.  898,  holding 
negotiable  security  stolen  from  maker  before  it  has  become  effective 
as  obligation  by  actual  or  constructive  delivery  cannot  be  enforced 
by  any  subsequent  holder;  District  of  Columbia  v.  Cornell,  130  U.  S. 
659,  660,  32  L.  Ed.  1042,  9  Sup.  Ct.  695,  bonds  redeemed  and  canceled 
stolen  and  reissued,  district  not  liable;  Pugh  v.  Moore,  44  La.  Ann.  223, 

252,  253,  10  South;  715,  725,  726,  State  not  liable  on  fraudulent  failure 
to  cancel  and  reissue;  State  v.  Hart,  46  La.  Ann.  53,  14  South.  512, 
bonds  issued  without  exchange  by  treasurer  are  void. 

Miscellaneous.  Cited  in  Brewster  v.  Burnett^  125  Mass.  69,  28  Am. 
Bep.  204. 

91  n.  8.  406-414,  23  L.  Ed.  245,  SCUBDEB  v.  UNION  NAT.  BANK. 

Law  of  expected  place  of  performance  yields  to  lex  fori  and  lex  loei 
contractus;  hence  acceptance  in  Chicago  payable  in  St.  Xiouis  is  gorfoML 
by  Illinois  law. 

Approved  in  Guaranty  Trust  Co.  v.  Hannay,  210  Fed.  812, 127  C.  C.  A. 
360,  holding  suit  on  forged  bill  of  lading  covering  goods  contracted  for 
and  intended  to  be  paid  for  iti  England  was  governed  by  laws  of  latter 
place;  Union  Nat.  Ban^  of  Chicago  v.  Chapman,  169  N.  Y.  543,  62 
N.  E.  673,  holding  accommodation  note  executed  and  delivered  in  Ala- 
bama by  6rm  and  two  of  partners  individually,  with  wives  as  sureties, 
was  void  as  to  suretyship  under  Alabama  law ;  Pritchard  v.  Norton, 
106  U.  S.  134,  27  L.  Ed.  108,  1  Sup.  Ct.  110,  arguendo. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  B.  A.  196. 

Law  of  place  of  making  contract  applies  in  matter  bearing  on  execution, 
interpretation  and  validity. 

Approved  in  Brown  v.  Grundy,  111  Fed.  17,  holding  Federal  courts 
follow  State  usury  decisions;  Croissant  v.  Empire  State  Realty  Co.,  29 
App.  D.  C.  547,  holding  mortgi^e  given  to  foreign  building  association, 
where  papers  were  executed  in  this  district  and  payments  were  to  be 
made  to  agent  here,  was  governed  by  laws  of  District  of  Columbia; 
Lockwood  V.  Lindsey,  6  App.  D.  C.  401,  allowing  suit  on  promissory  note, 
negotiable   in   State   where   made,   but   non-negotiable   in   District   of 
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Golnmbia;  Frank  v.  Hirsh,  3  App.  D.  C.  494,  holding  married  woman, 
resident  ^f  New  York,  may  maintain  action  in  District  of  Columbia 
to  recover  money  loaned  out  of  separate  property;  Walling  v.  The 
Christian  etc.  Groc.  Co.,  41  Fla.  489,  27  South.  49,  holding  where  married 
woman  became  free  dealer  under  Alabama  statute  only  as  to  her  statu- 
tory and  other  separate  estate  to  extent  mentioned  in  statute,  on  re- 
moval to  this  State,  and  engaging  in  mercantile  business,  she  did  not 
acquire  status  of  free  dealer;  McDaniel  v.  Wetzel,  264  111.  236,  Ann.  Oas. 
1915D,  1182,  Ii.  B.  A.  1916A,  1049,  106  N.  E.  208,  holding  note  and 
deed  of  trust  made  by  married  woman  in  Florida  and  mailed  from  that 
place,  was  invalid  under  laws  of  Florida;  Garrigue  v.  Kellar,  164  Ind. 
680,  108  AnL  St.  &9P.  S24,  69  !■.  B.  A.  870,  74  N.  E.  524,  note  executed 
in  Illinois  by  married  woman  as  surety,  while  domiciled  there,  is  en- 
forceable in  Indiana,  though  payable  at  bank  in  latter  State  and  laws 
thereof  prohibit  married  woman's  contract  of  suretyship;  Ft.  Wayne 
Trust  Co.  V.  Sihler,  34  Ind.  App.  12,  72  N.  E.  498,  note  executed  in 
Indiana,  by  married  woman  as  surety,  though  secured  by  mortgage  on 
land  in  Missouri,  is  void;  Cannaday  v.  Atlantic  Coast  Line  R.  Co.,  143 
N.  C.  442,  118  AnL  St  Bep.  821,  8  !■.  B.  A.  (N.  S.)  989,  56  S.  E.  837, 
refusing  to  allow  action  against  railroad  for  injury  sustained  by  em- 
ployee, on  account  of  his  exempting  railroad  from  liability  at  time  of 
his  employment;  Elliott  v.  Atlantic  Coast  Line  R.  Co.,  94  S.  C.  136, 
75  S.  E.  889,  holding  damages  for  breach  of  contract  of  shipment  made 
in  Virginia  is  governed  according  to  law  of  that  State;  Caldwell  v. 
Seaboard  'Air  Line  Ry.  Co.,  73  S.  C.  465,  53  S.  E.  754,  in  action  by  ser- 
vant for  personal  injuries,  where  he  entered  into  oral  contract  in  State 
to  work  as  brakeman  in  another  State,  and  in  latter  State  was  promoted, 
it  was  for  jury  to  say  whether  he  was  working  under  contract  made  in 

•  this  State;  Frasier  v.  Charleston  etc.  Ry.  Co.,  73  S.  C.  146,  52  S.  E. 
966,  in  action  by  consignee  for  damages  to  freight  shipped  from  Georgia, 
where  contract  limiting  liability  is  void  unless  signed  by  shipper  at 
time  of  shipment,  Georgia  law  governs  as  to  existence  of  contract; 
Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  453,  32  L.  Ed.  796, 
9  Sup.  Ct.  476,  and  The  Brantford  City,  29  Fed.  386,  both  applying  rule 
to  suit  on  bill  of  lading,  no  other  intent;  Call  v.  Palmer,  116  U.S.  100, 
29  Ii.  Ed.  660,  6  Sup.  Ct.  302,  United  States  Mortgage  Co.  v.  Sperry, 
138  U.  S.  336,  84  L.  Ed.  978.  11  Sup.  Ct.  328,  Missouri  etc.  Trust  Co. 
V.  Krumseig,  172  U.  S.  356,  48  L.  Ed.  476.  19  Sup.  Ct.  181 ,  Brown  v. 
American  Finance  Co.,  24  Blatchf.  389,  31  Fed.  520,  and  Sturdivant 
V.  Memphis  Nat.  Bank,  60  Fed.  732,  733,  9  C.  C.  A.  256,  usury  in  con- 
tract governed  by  place  of  making;  Howenstein'v.  Barnes,  5  Dill.  484, 

*  Fed.  Cas.  6786,  negotiability  determined  by  place  of  making;  Oscayan 
y.  Winchester  etc.  Arms  Co.,  15  Blatchf.  85,  Fed.  Cas.  10,600,  and 

vm — 79 
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Campbell  v.  Crampton,  18  Blatchf.  153,  2  Fed.  419,  agreement  for 
marriage  made  where  incestuous,  no  damages  in  place  where<  not;  In 
re  Insurance  Co.,  22  Fed.  115,  lien  for  insurance  premiums  depends  on 
law  of  place  of  making  and  not  of  forum ;  Garrettson  v.  North  Atchison 
Bank,  47  Fed.  869,  acceptance  telegraphed  to  Missouri  is  governed  by 
laws  thereof;  Park  v.  Kelly  Mfg.  Co.,  49  Fed.  627,  1  C.  C.  A.  395, 
legality  of  contract  by  agent  of  limited  partnership  determined  by  place 
of  making,  not  by  act  creating  partnership;  Hubbard  v.  Exchange 
Bank,  72  Fed.  235,  18  C.  C.  A.  525  (affirming  Exchange  Bank  v.  Hub- 
bard, 62  Fed.  114,  10  C.  C.  A.  295),  applied  to  determine  validity  of 
parol  promise  to  accept;  Bowles  v.  Field,  78  Fed.  743,  First  Nat.  Bank 
V.  Mitchell,  84  Fed.  92,  Bond  v.  Cumings,  70  Me.  126,  Milliken  v.  Pratt, 
125  Mass.  375,  28  Am.  Bdsp,  242,  Taylor  v.  Sharp,  108  N.  C.  381,  13 
S.  E.  139,  Robinson  v.  Queen,  87  Tenn.  449,  10  Am.  St.  Rep.  693, 
3  L.  R.  A.  215,  11  S.  W.  39,  Phoenix  etc.  Ins.  Co.  v.  Simons,  52  Mo. 
App.  363,  and  Dulin  v.  McCaw,  39  W.  Va.  730,  20  S.  E.  685,  validity 
of  contract  of  married  woman  determined  by  place  of  making;  American 
Credit  Indenmity  Co.  v.  C«irrollton  Mfg.  Co.,  95  Fed.  113,  36  C.  C.  A. 
671,  policy  issued  and  payable  in  one  State  is  not  bound  by  statute 
where  application  made;  Miller  v.  Wilson,  146  HI.  530,  37  Am.  St.  &9P. 
188,  34  N.  E.  1113 ,  Cochran  v.  Ward,  5  Ind.  App.  95,  51  Am.  St.  Rep. 
234,  29  N.  E.  797,  and  Hunt  v.  Jones,  12  R.  I.  266,  34  Am.  Rep.  636, 
as  to  validity  by  statute  of  frauds;  Acker  v.  Priest,  92  Iowa,  616,  61 
N.  W.  237,  whether  trust  is  created  in  lands  is  determined  by  lex  loci; 
LouisviUe  etc.  R.  R.  Co.  v.  Whitlow,  19  Ky.  Law  Rep.  1931,  41  !■.  R.  A. 
61&»  43  S.  W.  712,  doctrine  of  contributory  negligence  governed  by 
place  of  injury;  Mehan  v.  Thompson,  71  Me.  496,  lien  for  materials 
determined  by  place  of  making;  Carey  v.  Mackey,  82  Me.  522,  17  Am. 
St.  Rep.  504,  9  L.  R.  A.  116,  20  Atl.  86,  applied  to  contract  for  separate 
maintenance  of  wif e ;  Wasserboehr  v.  Boulier,  84  Me.  167, 30  Am.  St.  Rep. 
345,  24  Atl.  808,  money  recoverable  for  liquors  if  sale  was  legal  where 
made;  O'Regan  v.  Cunard  Steamship  Co.,  160  Mass.  361,  39  Am.  St. 
Rep.  488,  35  N.  E.  1071,  applying  rule  to  contract  relieving  carrier  from 
negligence;  Aldrich  v.  Chubb,  35  Mich.  361,  applied  to  guaranty  of 
collection;  Hartmann  v.  Louisville  etc.  Ry.,  39  Mo.  App.  93,  applied  to 
bill  of  lading;  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  415,  57  Am.  Rep. 
568,  7  Atl.  420,  sale  is  governed  by  law  where  made ;  Seamans  v.  Knapp 
etc.  Co.,  89  Wis.  182,  46  Am.  St.  Rep.  829,  27  L.  R.  A.  365,  61  N.  W.  760, 
applying  rule  to  insurance  policy. 

The  following  cases  also  cite  to  this  proposition,  but  only  apply  under 
one  of  the  two  succeeding  syllabi:  Pritchard  v.  Norton,  106  U.  S.  130, 
27  L.  Ed.  106,  1  Sup.  Ct.  106,  Ex  parte  Heidelback,  2  Low.  529,  Fed.  Cas. 
6322,  Nonce  v.  Richmond  etc.  R.  R.  Co.,  33  Fed.  433,  Phinney  v.  Mutual 
etc.  Ins.  Co.,  67  Fed.  497,  Swanger  v.  Goodwin,  49  Ark.  289,  5  S.  W. 
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320,  Des  Moines  life  Assn.  v.  Owen,  10  Colo.  App.  134,  50  Pae.  211, 
Rohe  ▼.  Buek,  124  Mo.  183,  46  Ahl  St.  &9P.  440,  26  !■.  B.  A.  182,  27 
8.  W.  412,  and  Stevens  v.  Brown,  20  W.  Va.  461.  Cited,  arguendo,  in 
Howard  Ins.  Co.  ▼.  Silverberg,  89  Fed.  171,  and  Irey  ▼.  Kern  County 
Land  Co.,  115  Cal.  202,  46  Pac.  927. 

DiBtingaiahad  in  London  Assurance  y.  Companhia  de  Moagens,  167 
U.  S.  161,  42  L.  Ed.  121, 17  Sup.  Ct.  789;  United  States  etc.  Loan  Co.  y. 
Shain,  8  N.  D.  141,  177  N.  W.  1008,  controlled  by  intent;  Denny  y. 
Paulkner,  22  Kan.  99,  mortgage  in  one  State  concerning  chattels  in 
another,  latter  applies  its  own  laws  as  to  effect  on  third  p^ies ;  Mackey 
y.  Pettyjohn,  6  Kan.  App.  59,  49  Pac.  637,  and  Roads  v.  Webb,  91  Me. 
413,  64  Am.  St.  &9p.  251,  40  Atl.  130,  general  principles  of  commercial 
law,  lex  fori  applied  irrespectiye  of  place  of  making;  Railway  Co.  y. 
Simon,  15  Ohio  C.  C.  127,  bill  of  lading  goyemed  by  place  of  performance 
in  Ohio. 

Contract  by  married  women  in  another  State.    Note,  12  Am.  Dec 
479. 

Place  of  the  contract.    Note,  65  Am.  St.  Bep.  45. 

Place  when  contract  is-  deemed  to  haye  been  made.    Note,  99  Am. 
Doc.  669. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  B.  A.  36. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  L.  B.  A.  854. 

Law  goyeming  indorsements  and  other  contract.    Note,  87  Am.  Dec 
142. 

Law  goyeming  contracts.    Note,  81  Am.  Doc.  871. 

Conflict  of  laws  as  to  statute  of  frauds.    Note,  64  L.  S.  A.  122, 128. 

Conflict  of  laws  as  to  capacity  of  married  women  to  contract. 
Note,  26  L.  B.  A.  (N.  S.)  765,  767. 

Presumption  that  parties  to  contract  intended  to  adopt  law  of 
place  where  contract  was  made.    Note,  5  E.  B.  0.  890. 

Law  at  place  of  performance  regulates  matters  connected  with  per- 
formance. 

Approved  in  Clark  y.  Belt,  223  Fed.  577, 138  C.  C.  A.  1,  holding  where 
contract  for  exchange  of  property  was  to  be  consummated  in  Iowa,  dam- 
ages for  its  breach  were  recoverable  according  to  law  of  that  State; 
New  Orleans  Terminal  Co.  v.  Hanson,  188  Fed.  642,  110  C.  C.  A.  452, 
holding  preference  over  other  creditors  given  to  him  selling  personal 
property  on  credit  does  not  extend  outside  of  State  of  Louisiana ;  Robin- 
son V.  Mutual  Reserve  Life  Ins.  Co.,  182  Fed.  856,  refusing  to  allow 
damages  to  assured  account  of  insurance  company  refusing  to  continue 
policy;  Scott  v.  Fabacher,  176  Fed.  235,  100  C.  C.  A.  147,  setting  aside 
foreclosure  of  trust  deed  on  account  of  usurious  interest  therein  called 
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for;  Michaelsen  y.  Security  Mat.  Life  Ins.  Co.,  150  Fed.  226,  under  New 
York  law  in  ease  of  anticipatory  breach  of  contract  by  mutual. life  insur- 
ance company,  remedy  of  insured  is  by  bill  in  equity  to  compel  recognition 
of  contract  or  tender  of  payments  due  thereunder  tiU  maturity ;  Anglo- 
American  Land  Mtg.  etc.  Co.  v.  Wood,  143  Fed.  684,  applying  rule  to 
right  of  plaintiff  to  join  different  causes  of  action 4»  same  suit;  Cock- 
bum  r.  Kinsley,  25  Colo.  App.  94,  135  Pac.  1114,  holding  liability  of 
directors  making  note  in  Colorado,  payable  in  Minnesota,  is  governed 
by  laws  of  Colorado;  Illustrated  Postal  Card  etc.  Co.  v.  Holt,  85  Conn. 
143,  81  Atl.  1062,  holding  contract  for  shipment  of  postal  cards  to  be 
delivered  in  New  Haven  is  to  be  governed  according  to  laws  of  Con- 
necticut; Irose  V.  Balla,  181  Ind.  501,  104  N.  E.  855,  holding  in  enfor- 
cing foreign  judgment,  court  will  follow  law  of  sister  State;  Fry  v. 
P.  Bannon  Sewer  Pipe  Co.,  179  Ind.  315,  101  N.  E.  12,  allowing  recovery 
on  contractor's  bond. for  pipe  furnished  in  construction  of  sewer;  Bom- 
bolaski  v.  First  Nat.  Bank,  55  Ind.  App.  179,  101  N.  E.  839,  holding 
note  made  in  Indiana  but  payable  in  Illinois  was,  as  regards  n^otiabil- 
ity,  governed  according  to  laws  of  Illinois;  De  Sonora  v.  Bankers'  etc. 
Casualty  Co.,  124  Iowa,  585,  104  Am.  St  Rep.  867, 100  N.  W.  536,  where 
policy  intended  to  cover  articles  sent  by  mail  recited  that  it  was  to  cover 
shipments  between  United  States  and  certain  countries  and  insured 
located  in  Mexico,  law  of  that  country  governed  in  determining  who  was 
adult  within  policy  requiring  packing  of  goods  in  presence  of  two 
adults;  Sykes  v.  Citizens'  Nat.  Bank,  78  Kan.  690,  19  L.  B.  A.  (N.  S.) 
665,  98  Pac.  206,  holding  negotiable  quality  of  note  made  in  Kansas 
and  payable  in  Missouri  is  governed  by  law  of  Missouri;  Expressman's 
Assn.  v.  Hurlock,  91  Md  593,  46  Atl.  959,  holding  when  certificate  of 
membership,  in  nature  of  life  insurance  policy  in  benefit  society  char- 
tered by  another  State,  is  delivered  to  insured  by  agent  in  this  State 
and  claim  is  to  be  paid  by  agent  in  this  State,  contract  is  made  and  to 
be  performed  here  and  governed  by  law  of  this  State;  Stone  v.  Old 
Colony  St.  Ry.  Co.,  212  Mass.  464,  99  N.  E.  220,  holding  insurance 
policy  applied  for,  accepted  and  mailed  back  to  applicant  from  Pennsyl- 
vania is  to  be  governed  by  law  of  that  place;  Stack  v.  Detour  Lumber 
etc.  Co.,  151  Mich.  28,  14  Ann.  Oas.  112,  16  L.  R.  A.  (N.  S.)  616,  114 
N.  W.  878,  holding  Illinois  corporation  doing  business  in  Michigan  may 
interpose  defense  of  usury  in  foreclosure  proceeding,  although  same  de- 
fense not  allowed  in  State  of  its  cre.ation;  Swedish  etc.  Nat.  Bank  v. 
First  Nat.  Bank,  89  Minn.  113,  94  N.  W.  223,  holding  place  of  enforce- 
ment of  pledge  of  personalty  is  State  where  pledged  property  is  actually 
situated,  and  its  validity  is  determined  by  laws  of  that  State;  Houston 
V.  Keith,  100  Miss.  88,  56  South.  337,  holding  right  of  indorsee  of  Mis- 
sissippi note  payable  in  Texas  governed  by  law  of  latter  State;  Thomp- 
son y.  Traders'  Ins.  Co.,  169  Mo.  29,  68  S.  W.  893,  holding  Missouri 
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statute  assessing  penalty  for  vexatious  delay  in  paying  insurance  policy 
is  inapplicable  in  suit  on  policy  issued  in  another  State  on  property  lo- 
cated there;  Hauck  Cloth.  Co.  v.  Sharpe,  83  Mo.  App.  391,  holding  law 
of  place  of  performance  does  not  affect  capacity  of  married  woman  to 
contract  in  State  authorizing  her  to  make  contract  unless  it  appears 
from  terms  of  contract  that  parties  intended  to  incorporate  laws  of 
State  of  performance  in  contract;  Martin  v.  Mutual  Life  Ins.  Co.,  190 
Mo.  App.  714,  176  S.  W.  268,  holding  statute  of  Missouri  allowing  dam- 
ages for  vexatious  delay  in  pajdng  insurance  policy  is  applicable  to 
policy  written  and  delivered  in  another  State;  Belestin  v.  First  Nat. 
Bank,  177  Mo.  App.  304,  305,  164  S.  W.  161,  holding  draft  drawn  on 
England  was  governed  by  law  of  that  place,  and  suit  against  drawee 
paying  on  forged  indorsement  was  not  allowed;  Tremain  v.  Dyott,  161 
Mo.  App.  221,  142  S.  W.  761,  allowing  suit  against  survivor  of  joint 
obligors  on  bond ;  Kavanaugh  v.  Supreme  Council  of  Royal  League,  158 
Mo.  App.  245, 138  S.  W.  362,  holding  mutual  benefit  insurance  certificate 
issued  by  Illinois  corporation  to  a  then  resident  of  that  State  is  gov- 
erned by  laws  of  that  State;  National  Exchange  Bank  v.  Granite  Co., 
155  N.  C.  46,  70  S.  E.  1003,  holding  attachment  will  lie  against  property 
of  nonresident  married  woman,  indorser  on  note  in  State  where  married 
women  could  contract  separately;  Amsinck  ▼.  Rogers,  189  N.  Y.  264, 
121  Am.  St  Rap.  858,  12  Ann.  Oaa.  450, 12  L.  S.  A.  (N.  8.)  875,  82  N.  E. 
138,  holding  draft  drawn  in  New  York  payable  in  Austria  was  governed 
by  protest  laws  of  New  York;  Western  Union  Tel.  Co.  v.  McNairy,  34 
Tex.  Civ.  390,  78  S.  W.  970,  proof  that  common  law  prevails  in  New 
Mexico  does  not  defeat  action  against  telegraph  company  for  mental  an- 
guish caused  by  failure  of  company  to  promptly  deliver  telegram  sent 
from  New  Mexico  to  Texas ;  General  Ry.  etc.  Co.  v.  Commonwealth,  118 
Va.  304,  87  S.  E.  599,  holding  State  law  governs  on  contract  made  with- 
out State  for  labor  and  materials  to  be  furnished  within  State;  Inter- 
national Harvester  Co.  v.  McAdam,  142  Wis.  122,  20  Ann.  Oaa.  614, 
20  L.  R.  A.  (N.  8.)  774,  124  N.  W.  1045,  upholding  contract  of  married 
woman  as  accommodation  maker  of  commercial  note;  Lyndon  Lumber 
Co.  V.  Sawyer,  135  Wis.  531,  116  N.  W.  257,  holding  conveyance  of  land 
in  Mississippi,  executed  in  Wisconsin  is  governed  by  law  of  Mississippi ; 
Brown  ▼.  Gates,  120  Wis.  355,  357,  98  N.  W.  206,  contract  made  in  one 
State,  to  be  performed  in  another,  is  governed  as  to  its  validity  and 
effect  by  law  of  place  of  performance;  Pritchard  v.  Norton,  106  U.  S. 
130,  27  L.  Ed.  106,  1  Sup.  Ct.  106,  applying  lex  loci  solutionis  to  suit 
against  sureties  on  appeal  bond;  Coghlan  v.  South  Carolina  R.  R.  Co., 
142  U.  S.  lU,  85  L.  Ed.  955,  12  Sup.  Ct.  153,  place  of  payment  governs 
rate  of  interest  after  maturity;  Howenstein  v.  Barnes,  5  Dill.  484,  Fed. 
Caa.  6786,  negotiability  determined  by  place  of  making  not  of  perform- 
ance; Ex  parte  Heidelback,  2  Low.  529,  Fed.  Cas.  6322,  applying  rule 
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to  rate  of  interest  and  damages  ex  mora  of  drawee;  Martin  y.  Roberts, 
36  Fed.  219,  contract  of  agency  governed  by  law  where  accepted  and  to 
be  performed ;  Phinney  v.  Mutual  etc.  Ins.  Co.,  67  Fed.  497,  499,  proof 
of  death  and  payment  of  policy  in  New  York,  its  law  governs  as  to  re- 
quiring notice  before  forfeiture  for  nonpayment  of  premiums ;  Mehan  v, 
Thompson,  71  Me.  496,  law  of  performance  is  often  decisive  of  proper 
interpretation;  Riley  v.  Burroughs,  41  Neb.  305,  59  N.  W.  932,  cove- 
nants running  with  land  determined  where  land  is;  Dickinson  v.  Ed- 
wards, 77  N.  T.  585,  33  Ahl  Rap.  680,  note  payable  in  New  York  n^o- 
tiated  elsewhere  at  interest  not  allowed  in  New  York  is  invalid ;  Waverly 
Bank  v.  HaU,  150  Pa.  St.  473,  80  Am.  St.  Rep.  825,  24  Atl.  666,  liability 
of  partners  to  third  person  governed  by  place  where  business  is  con- 
ducted ;  Burnett  v.  Pennsylvania  R.  R.  Co.,  176  Pa.  St.  48,  34  Atl.  972, 
liability  to  one  riding  on  pass  determined  by  place  used  and  not  where 
given;  TiUotson  v.  Pritchard,  60  Vt.  108,  6  Am.  St.  Rep.  102,  14  AtL 
308,  law  of  place  of  land  applied  in  action  for  breach  of  covenant. 

Distinguished  in  Cosgrave  v.  McAvoy,  24  N.  D.  348,  139  N.  W.  695, 
holding  Minnesota  mortgage,  although  governed  by  laws  of  that  State^ 
was,  upon  foreclosure  in  North  Dakota,  conformable  to  laws  of  latter 
State;  London  Assurance  v.  Companhia  de  Moagens,  167  U.  S.  161,  42 
L.  Ed.  121,  17  Sup.  Ct.  789,  controlled  by  intent ;  Faulkner  v.  Hart,  82 
N.  Y.  420,  37  Am.  Rep.  579,  not  following  place  of  i>erformance  where 
such  is  at  variance  with  some  great  principle  of  commercial  law. 

What  law  governs  with  respect  to  demand,  protest  and  notice  of 
dishonor  of  a  foreign  bill  of  ezehange.  Note,  121  Am.  St.  Rep. 
871. 

Contracts  governed  by  laws  of  place  of  performance.  Note,  1  Ann. 
Oas.  88. 

Law  governing  liability  of  drawer^  or  indorser  of  bill  or  note  as 
dependent  upon  presentment,  protest  or  notice.  Note,  12  Ann. 
Oas.  456. 

Law  where  suit  Is  brou^t  governs  matters  respecting  xemedy. 
Approved  in  Laws  v.  Fleming,  177  Fed.  455,  holding  Federal  courts 
are  bound  by  laws  of  State  regarding  recovery  of  tisiiry  on  contract; 
Louisville  etc.  R.  R.  Co.  v.  Whitlow's  Admr.,  105  Ky.  4,  43  S.  W.  712, 
holding  in  action  in  this  State  for  injury  inflicted  in  Tennessee  and  caus- 
ing death,  contributory  negligence  is  no  defense  where,  under  Tennessee 
law,  it  merely  reduces  damages ;  Jones  v.  Chicago  etc.  Ry.  Co.,  80  Minn. 
491,  83  N.  W.  447,  holding  erroneous  to  instruct  that  Wisconsin  statute 
which  established  nothing  more  than  rule  of  evidence  as  to  burden  of 
proof  was  of  force  and  effect  in  courts  of  this  State;  Winward  v.  Lin- 
coln, 23  R.  L  487,  51  Atl.  110,  holding  Pub.  Laws  Mass.  1890,  c.  437, 
§  4,  prescribing  rules  of  evidence  relating  to  wagering  contracts,  is  un- 
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enforceable  in  this  State;  Gray  v.  Western  Union  Tel.  Co.,  108  Tenn. 
46,  91  Am.  St.  &9P.  710,  64  8.  W.  1065,  holding  one  sending  telegram 
from  another  State  to  be  delivered  in  this  State  may  recover  damagef^ 
for  mental  distress  caused  by  negligent  delay  in  delivering  message^ 
though  company  would  not  be  liable  for  such  damages  in  other  State; 
Jones  V.  National  Cotton  Oil  Co.,  31  Tex.  Civ.  422,  72  S.  W.  249,  holding 
contract  made  and  to  be  performed  in  Arkansas,  but  obnoxious  to  stat- 
ute  of  frauds  of  that  State,  will  not  be  enforced  in  Texas  though  valid 
in  Texas ;  Clark  v.  Eltinge,  38  Wash.  382,  107  Am.  St.  Rep.  858,  80  Pac. 
559,  only  exemptions  to  which  married  woman,  as  debtor,  is  entitled  are 
those  provided  by  law  of  State  of  suit;  Nouce  v.  Richmond  etc.  R.  R. 
Co.,  33  Fed.  433,  suit  for  personal  injury  allowed,  though  barred  where 
action  accrued;  Swanger  v.  Goodwin,  49  Ark.  289,  5  S.  W.  320,  applied 
as  to  vendor's  lien;  Des  Moines  life  Assn.  v.  Owen,  10  Colo.  App.  134, 
50  Pac.  211,  not  requiring  representations  attached  to  policies  made 
prerequisite  to  pleading  them  by  law  where  made ;  Smith  v.  Atlas  Cord- 
age  Co.,  41  La.  Ann.  4,  5  South.  414,  applying  local  laws  that  nonresi- 
dent plaintiffs  are  bound  to  answer  claims  of  defendant;  Ruhe  v.  Buck, 
124  Mo.  183,  46  Am.  St.  Rep.  440,  25  L.  B.  A.  182,  27  S.  W.  412,  only 
such  remedies  allowed  against  married  woman  as  forum  allows;  Miller 
V.  Brenham,  68  N.  Y.  87,  statute  of  limitations  governed  by  lex  fori; 
Stevens  v.  Brown,  20  W.  Va.  461,  exemption  laws  of  place  of  making 
not  applied. 

The  following  cases  cite  to  this  point,  but  apply  under  preced- 
ing syllabi:  Pritchard  v.  Norton,  106  U.  S.  130,  27  L.  Ed.  106,  1 
Sup.  Ct.  106,  Ex  parte  Heidelback,  2  Low.  529,  Fed.  Cas.  6322,  Camp- 
bell V.  Crampton,  18  Blatchf.  153,  2  Fed.  419,  The  Brantford  City,  29 
Fed.  386,  Park  v.  Kelly  Mfg.  Co.,  49  Fed.  627,  1  C.  C.  A.  395,  Phinncy 
V.  Mutual  etc.  Ins.  Co.,  67  Fed.  497,  Bowles  v.  Field,  78  Fed.  743,  Acker 
▼.  Priest,  92  Iowa,  616,  61  N.  W.  237,  Denny  v.  Faulkner,  22  Kan. 
99,  Louisville  etc.  R.  R.  Co.  v.  Whitlow,  19  Ky.  Law  Rep.  1931,  41 
L.  R.  A.  615,  43  S.  W.  712,  Railway  v.  Simon,  15  Ohio  C.  C.  127,  Hunt 
v.  Jones,  12  R.  I.  266,  84  Am.  Rep.  686,  Seamans  v.  Knapp-Stout  & 
Co.,  89  Wis.  182,  46  Am.  St  Rep.  829,  27  L.  R.  A.  865,  61  N.  W.  760, 
Hobbs  V.  National  Bank,  96  Fed.  397. 

Law  covering  admissibility  of  evidence.    Note,  Ann  Oas.  1915B, 
845. 

BUI  orally  accepted  In  Illinois  Is  valid,  tbongh  to  be  paid  in  Bflssourt 
Approved  in  First  Nat.  Bank  v.  First  Nat.  Bank,  210  Fed:  544,  545, 
holding  defendant  bank  in  answering  wire  of  plaintiff  bank  advised, 
''Forward  your  checks.     They  will  be  undoubtedly  taken  care  of,'' 
rendered  it  liable. 

XFnless  forbidden  by  statute,  a  promise  to  accept  an  eTistlng  bill  is  an 
acceptance,  whether  in  writing  or  by  parol. 
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Approved  in  Hall  v.  Cbrdcll,  142  U.  S.  121,  S6  L.  Ed.  959,  12  Sup.  €t. 
156^  holding  binding  p^rol  promise  to  accept  in  Illinois  made  in  Mis- 
souri; Exchange  Bank  v.  Hubbard,  62  Fed.  115,  10  C.  C.  A.  295,  anyone 
taking  drafts  for  specified  purpose  on  faith  of  promise  to  accept  may 
recover;  Woodard  v.  Griffiths-Marshall  Grain  Commission  Co.,  43  Minn. 
264,  45  N.  W.  434,  holding  promise  in  writing  to  accept  binding. 

Disapproved  in  Flato  v.  Molhall,  4  Mo.  App.  478,  parol  promise  to 
accept  not  valid  in  Missouri. 

Parol  acceptance  of  a  bill.    Note,  44  Am.  Dec.  258. 

Validity  of  parol  promise  to  accept  order  or  bill  of  exchange.    Note, 
26  L.  R.  A.  620,  622. 

Right  of  drawee  only  to  accept  bill  of  exchange.    Note,  4  £.  B.  0. 
242. 

Damages  recoverable  by  holder  of  dishonored  foreign  bill  of  ex- 
change.   Note,  Ann.  Oas.  191SA,  818. 

Miscellaneous.  Cited  in  Atchison  y.  Morris,  11  Biss.  194,  11  Fed. 
584,  not  in  point. 

91  U.  &  416-428,  23  !•.  Bd.  288,  FIB8T  UNITABIAK  flOODSTT  v.  FAUXiK- 


Declarations  of  pastor  of  <dnirch  not  admissible  vnless  shown  to  be  an 
agent,  and  that  they  were  made  in  scope  of  agency. 

Approved  in  Goehrig  v.  Stryker,  174  Fed.  904,  refusing  to  allow  state- 
ments made  by  son  of  superintendent  as  to  liability  of  latter  in  fixing 
proper  place  to  work  in. 

Judge  may  relax  rules  of  practice.  Order  of  proceeding  is  larg^  in  his 
discretion. 

Approved  in  Throckmorton  v.  Holt,  12  App.  D.  C.  583,  holding  error 
to  refuse  to  admit  testimony  as  to  genuineness  of  signature  in  rebuttal;- 
Baltimore  etc.  B.  B.  Co.  v.  Golway,  6  App.  D.  C.  169,  holding  railroad 
cannot  for  first  time  on  appeal  bring  in  statute  of  State  prohibiting 
blowing  of  whistles  within  city  limits;  German  Ins.  Bank  v.  Martin, 
131  Ky.  62,  114  S.  W.  321,  holding  proof  of  declarations  of  agent  may 
be  made  before  proof  of  agency  is  established. 

Declarations  of  supposed  agent  may  be  admitted  before  proof  of  agency, 
and  where  attention  of  eonrt  was  not  directed  to  failure  of  proof,  and  it 
became  immaterial  the  admission  is  not  reversible  error. 

Approved  in  Wilson  v.  Kings  etc.  B.  R.  Co.,  114  N.  Y.  497,  21  N.  E. 
1018,  omission  remedied  by  motion  to  strike  out,  otherwise  not  noted. 

Instructions  are  reasonably  construed,  and  are  not  subject  of  error  for 
omissien  not  pointed  out  by  the  excepting  party. 
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Approved  in  Cass  County  ▼.  Gibson,  107  Fed.  3^,  46  C.  C.  A.  341, 
holding  objection  to  instmetion  that  it  was  not  sufficiently  full  cannot 
be  sustained  on  appeal  if  attention  of  court  below  was  not  called  thereto 
for  further  instruction;  Pittsburg  etc.  Ry.  Co.  v.  Thompson,  82  Fed. 
728,  27  C.  C.  A.  333,  general  exception  for  failure  to  give  nine  instruc- 
tions not  noticed;  Armour  v.  Pecker,  123  Mass.  147,  no  misdirection, 
failure  to  charge  on  point  not  suggested  cannot  be  raised  under  general 
exception;  People  v.  Hart,  10  Utah,  206,  37  Pac.  331,  general  exception 
to  entire  charge  insufficient;  dissenting  opinion  in  Hicks  v.  United 
States,  150  U.  S.  458,  87  L.  Ed.  1148,  14  Sup.  Ct.  150,  majority  sustain- 
ing objection  to  charge;  People  v.  Berlin,  10  Utah,  44,  36  Pac.  200, 
arguendo. 

91  XT.  S.  423-426,  23  !•.  Ed.  249,  EZ  PASTE  FBEKOH. 

Where  judgment  on  special  finding  on  part  of  issues  reversed  for  further 
proceeding,  lower  court  may  proceed  as  Justice  requires,  except  that  it  can- 
not enter  Judgment  for  respondent  on  the  finding. 

Approved  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  735, 
68  C.  C.  A.  89,  applying  rule  in  action  to  enforce  stockholder's  liability ; 
Zeller  v.  Swit^er,  91  U.  S.  488,  28  L.  Ed.  866,  judgment  overruled,  lower 
court  must  proceed  further;  Allen  v.  St.  Louis  Bank,  120  U.  S.  30,  30 
Ifc  Ed.  575f  7  Sup.  Ct.  461,  whether  special  findings  support  judgment 
are  reviewable  on  error  without  bill  of  exceptions;  Saltonstall  v.  Birt- 
well,  150  U.  S.  420,  87  K  Ed.  1129.  14  Sup.  Ct.  170,  refusing  to  enter 
judgment  for  either  party;  The  E.  A.  Packer,  140  U.  S.  365,  86  L.  Ed. 
456.  11  Sup.  Ct.  796,  and  Metcalf  v.  Watertown,  68  Fed.  862, 16  C.  C.  A. 
37,  both  arguendo. 

Distinguished  in  Fort  Scott  v.  Hickman,  112  U.  S.  165,  28  L.  Ed.  641, 
6  Sup.  Ct.  64,  special  findings  on  all  issues,  proper  judgment  direct  by 
Supreme  Court. 

91  IT.  8.  426-442.  23  L.  Ed.  286.  NUDD  v.  BUBBOW8. 

Several  associated  for  same  illegal  purposes,  act  or  declaration  of  one 
in  reference  to  common  object,  forming  part  of  res  gestae,  is  admissible. 

Approved  in  Bannon  v.  United  States,  156  U.  S.  469,  89  L.  Ed.  496,. 
15  Sup.  Ct.  469,  and  Spies  v.  People,  122  111.  224,  8  Am.  St.  &9P.  489, 
12  N.  E.  974,  both  holding  act  of  one  conspirator  is  act  of  all;  Maloy 
V.  Berkin,  11  Mont.  149,  27  Pac.  444,  admitting  prior  act  of  one  con- 
spirator. 

Distinguished  in  Strtmt  v.  Packard,  76  Me.  156,  49  Am.  Bep.  605» 
act  of  some  not  admissible  against  others  to  prove  conspiracy. 

Conspiracy  defined.    Note,  8  Am.  St.  Bap.  487. 
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In  suit  by  assignee,  alleging  conspiracy  to  deftaod  credltora,  declara- 
tion of  bankrupt  are  admissible  against  grantee»  thongli  without  his  presence 
or  knowledge. 

Approved  in  Jones  v.  United  States,  179  Fed.  601,  103  C.  C.  A.  142, 
holding  in  conspiracy  to  defraud  United  States,  declarations  of  one 
conspirator '  admissible  against  all. 

Court  may  comment  on  fact,  but  It  must  be  clearly  explained  that  this 
Is  only  advisory. 

Approved  in  Freedman  v.  New  York  etc.  R.  Co.,  81  Conn.  614,  15  Ann. 
Oas.  464,  71  Atl.  905,  upholding  interrogatories  presented  to  jury  as 
not  prejudicial  to  defendant's  case;  State  v.  Means,  95  Me.  369,  50  Atl. 
31,  holding  where  instructions  bearing  upon  issue  are  Skccompanied  by 
statement,  "That  is  for  you  to  judge,  I  express  no  opinion,"  this  is 
disclaimer  of  purpose  to  determine  facts  in  issue;  Ruch  v.  Rock  Island, 
97  U.  S.  696,  24  L.  Ed.  1102,  California  Ins.  Co.  v.  Union  Compress 
Co.,  133  U.  S.  417,  38  L.  Ed.  738,  10  Snp.  Ct.  372,  Lincoln  v.  Power, 
151  U.  S.  442,  38  L.  Ed.  287,  14  Sup.  Ct.  390,  and  Atchison  etc.  R.  R. 
Co.  V.  Howard,  49  Fed.  208,  1  C.  C.  A.  229,  allowing  comments  herein; 
Vicksburg  etc.  R.  R.  Co.  v.  Putnam,  118  U.  S.  553,  SO  L.  Ed.  258,  7  Sup. 
Ct.  2,  may  comment  in  spite  of  State  statute;  St.  Louis  ^tc.  Ry.  Co.  v. 
Vickers,  122  U.  S.  363,  80  L.  Ed.  1161,  7  Sup.  Ct.  1216,  in  spite  of  State 
Constitution;  Abbott  v.  Curtis  etc.  Mfg.  Co.,  25  Fed.  406,  approving 
comments  on  motion  for  new  trial;  United  States  v.  Hall,  44  Fed.  881, 
10  L.  B.  A.  882,  instructing  jury  as  above. 

Invasion  by  the  court  of  the  province  of  the  jury.    Note,  14  Am. 
St.  R^.  86* 

Section  5,  17  Stat.  197,  brings  about  conformity  In  procedure  In  Federal 
and  State  court,  In  same  locality,  but  does  not  control  Judge  In  discharge 
of  separate  functions,  as,  in  giving  instructions. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  502,  60 
L.  Ed.  1188,  36  Sup.  Ct.  683,  upholding  general  verdict  for  injured  em- 
ployee, on  special  finding  of  jury  that  air-brakes  were  defective;  Mc- 
Donald V.  Pless,  238  U.  S.  266,  59  L.  Ed.  1802,  35  Sup.  Ct.  783,  holding 
jury  in  Federal  court  not  allowed  to  impeach  own  verdict ;  United  States 
V.  Oppenheim,  228  Fed.  226,  228,  upholding  right  of  Federal  court  to 
give  additional  instructions  when  jury  cannot  agree;  United  States  v. 
Foster,  183  Fed.  627,  upholding  right  of  Federal  judge  to  express  opin- 
ion to  jury;.Bryson  v.  Gallo,  180  Fed.  74,  103  C.  C.  A,  424,  holding 
Federal  court  must  hear  evidence  as  to  whether  party  injured  by 
variance  in  pleading;  Knight  v.  Illinois  Cent.  R.  Co.,  180  Fed.  372,  103 
C.  C.  A.  514,  holding  error  for  Federal  court  to  refuse  leave  to  plaintiff 
to  dismiss  without  prejudice  before  submission  to  jury;  Pittsbui^h  Ry. 
Co.  V.  Bloomer,  146  Fed.  722,  77  C.  C.  A.  146,  instructions  in  action 
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against  street  railway  for  injnries  by  being  thrown  by  sudden  starting 
of  car  while  alightii^,  held  to  be  mere  expression  of  opinion  as  to  effect 
of  evidence;  Swift  &  Co.  v.  Jones,  145  Fed.  491,  76  C.  C.  A.  253,  in 
action  at  law  in  Cirenit  Court  trial  judge  cannot  even  by  consent  of 
parties  order  trial  before  special  master  authorized  to  hear  and  pass 
on  issues  of  fact  and  report  findings  to  court;  Williamson  v.  Liverpool 
etc.  Ins.  Co.,  141  Fed.  59,  5  Ann.  Oas.  402,  72  C.  C.  A.  542,  Missouri 
rule  that  filing  amended  petition  in  compliance  with  erroneous  order 
which  struck  out  parts  of  original  petition  is  waiver  of  error  does  not 
bind  Federal  courts  in  that  State;  Clement  v.  Wilson,  135  Fed.  750, 
68  C.  C.  A.  387,  order  setting  aside  verdict  and  granting  new  trial  is 
not  reviewable  on  error;  Liverpool  etc.  Ins.  Co.  v.  N.  &  M.  Friedman 
Co.,  133  Fed.  716,  66  C.  C.  A.  543,  separation  of  jury  after  submission 
of  cause  in  Federal  court  does  not  vitiate  verdict;  Gillum  v.  Stewart, 
112  Fed.  32,  holding  Federal  courts  will  follow  State  statute  providing 
that  but  one  citation  shall  be  issued  to  each  county  in  which  defend- 
ants reside;  Western  Union  Tel.  Co.  v.  Burgess,  108  Fed.  32,  47  C.  C.  A. 
168,  holding  Federal  courts  not  bound  by  State  provision  requiring  jury 
on  its  retirement  to  take  with  them  written  instructions  of  the  court; 
City  of  Manning  v.  German  Ins.  Co.,  107  Fed.  57,  46  C.  C.  A.  144,  hold- 
ing Federal  courts  do  not  conform  to  State  practice  in  matters  relating 
to  new  trials;  Chicago  etc.  Ry.  Co.  v.  Metalstaff,  101  Fed.  770,  41 
C.  C.  A.  669,  holding  Mo.  Rev.  Stats.,  1899,  §  639,  providing  that  plain- 
tiff may  dismiss  suit  or  take  nonsuit  at  any  time  before  submission  of 
cause,  not  error  for  Federal  court  sitting  in  Missouri  to  grant  nonsuit 
subsequent  to  announcement  by  court  of  intention  to  direct  verdict 
for  defendant  but  before  jury  retired;  State  v.  Frazier,  36  Or.  185, 
59  Pac.  7,  holding  Laws  1899,  p.  140,  providing  for  payment  of  certain 
clerks,'  sheriffs'  and  trial  fees  in  certain  counties,  is  not  act  regulating 
practice  in  court  of  justice  under  Const.,  art.  IV,  §  23,  subd.  3 ;  dissent- 
ing opinion  in  United  States  v.  Sargent,  162  Fed.  86,  89  C.  C.  A.  81, 
majority  holding  interest  in  condemnation  proceedings  allowed  from  time 
of  filing,  not  confirming,  of  commissioner's  report;  Dwyer  v.  St.  Louis 
etc.  R.  R.  Co.,  52  Fed.  89,  M'Elwee  v.  Metropolitan  Lumber  Co.,  69 
Fed.  319,  16  C.  C.  A.  232,  Aetna  etc.  Ins.  Co.  v.  Vandecar,  86  Fed.  290, 
30  C.  C.  A.  48 ,  Indianapolis  etc.  R.  R.  Co.  v.  Horst,  93  U.  S.  299,  300, 
28  Is.  Ed.  901,  and  United  States  Mut.  Accident  Assn.  v.  Barry,  131 
U.  S.  120,  33  L.  Sd.  66,  9  Sup.  Ct.  761,  all  holding  Federal  courts  not 
bound  by  State  rule  as  to  special  instructions;  Newcomb  v.  Wood,  97 
U.  S.  584,  24  L.  Ed.  1086,  and  Hughey  v.  Sullivan,  80  Fed.  74,  75,  nor 
as  to  discretion  of  trial  court  in  granting  new  trial;  Coffey  v.  United 
States,  117  U.  S.  235,  29  L.  Ed.  891,  6  Sup.  Ct.  718,  as  to  petition  for 
rehearing;  Vioksburg  etc.  R.  R.  Co.  v.  Putnam,  118  U.  S.  553,  30  L.  Ed. 
258,  7  Sup.  Ct.  2f  not  bound  by  local  rule  as  to  comment  on  fact  by 
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eourt ;  St.  Loaifl  etc.  Ry.  Co.  v.  Vickers,  122  U.  8.  303,  80  L.  Ed.  1161, 

7  Sap.  Ct.  1216,  eondnct  of  jadge,  commenting  on  facts,  not  controlied 
by  State  Constitution ;  Lamaster  v.  Keeler,  123  U.  8.  388,  81  L.  Ed.  841, 

8  Sup.  Ct.  200,  and  United  States  v.  Train,  12  Fed.  853,  not  bound  aa 
to  remedies  on  judgments;  Chateaugay  Ore  &  Iron  Co.,  Petitioner,  128 
U.  S.  553,  32  L.  Ed.  511,  9  Sup.  Ct.  152,  as  to  formalities  in  preparing^ 
bill  of  exceptions;  Union  Pacific  Ry.  Co.  v.  Botsford,  141  U.  S.  257, 
85  L.  Ed.  789,  11  Sup.  Ct.  1003,  judge  cannot  order  surgical  examination 
of  parties  out  of  eourt,  though  allowed  in  State;  St.  Clair  v.  United 
States,  154  U.  S.  153,  88  L.  Ed.  948,  14  Sup.  Ct.  1010,  refusal  to  give 
instruction  must  be  excepted  to,  though  not  required  in  State  court; 
Shepard.  ▼.  Adams,  168  U.  S.  625,  42  L.  Ed.  604,  18  Sup.  Ct.  216,  sum- 
mons of  District  Court,  not  changing  its  rules  as  to  summons  to  meet 
change  in  State  statute,  is  valid;  Sanford  v.  Portsmouth,  2  Flipp.  110, 
Fed.  Cas.  12,315,  and  Wall  v.  Chesapeake  etc.  Ry.  Co.,  95  Fed.  401,  37 
C.  C.  A.  129,  as  to  modes  of  procedure  established  by  construction  of 
common-law  remedies;  Howe  etc.  Co.  v.  Edwards,  15  Biatchf.  405,  Fed. 
Cas.  6784,  referring  suits  at  law,  without  consent;  Miller  v.  Baltimore 
etc.  R.  R.  Co.,  17  Fed.  Cas.  305,  no  peremptory  nonsait  against  will 
of  plaintiff;  Sage  v.  Tauszky,  21  Fed.  Cas.  146,  aa  to  manner  of  taking 
depositions;  Erstein  v.  Rothschild,  22  Fed.  64,  and  Rooth  v.  Denike, 
65  Fed.  46,  allowing  amendment  of  afi^avit  on  attachment,  though  not 
allowable  by  State  court;  Abbott  v.  Curtis  etc.  Mfg.  Co.,  25  Fed.  406, 
similar  to  cited  case;  Osborne  v.  Detroit,  28  Fed.  386,  as  to  State 
practice  on  time  of  calling  issue  of  law  for  hearing;  Lowry  v.  Story, 
31  Fed.  770,  rules  of  Federal  court  as  to  serving  process,  binding  on 
marshal.  State  practice  uncertain;  Miller  v.  Norfolk  etc.  R.  R.  Co.,  47 
Fed.  265,  nonresident,  not  compelled  to  give  security  for  costs;  O'Con- 
nell  V.  Reed,  56  Fed.  536,  5  C.  C.  A.  586,  need  not  follow  State  court, 
in  matters  affecting  their  jurisdiction;  Walker  v.  Collins,  59  Fed.  71, 
8  C.  C.  A.  1,  depositions  need  not  be  6led  before  trial;  Carlisle  v. 
Cooper,  64  Fed.  475,  12  C.  C.  A.  235,  no  costs  against  United  States 
for  discontinued  condemnation  suits;  Ewing  v.  Bumham,  74  Fed.  385, 
not  following  State  court  as  to  details  of  court  businei^s ;  National  Cash- 
Register  Co.  V.  Leland,  77  Fed.  243,  act  of  March  2,  1892,  added  to 
method  of  taking  deposition  and  not  to  rights  to  obtain  such  proof; 
Consumers  Cotton  Oil  Co.  v.  Ashbum,  81  Fed.  334,  26  C.  C.  A.  436, 
exceptions  need  not  be  made  to  charge  before  jury  iretires;  National 
Bank  vl  Lewis,  81  N.  Y.  19,  cannot  prevent  application  of  statutory 
provision  of  penal  character;  Continental  Improvement  Co.  v.  Stead, 
95  U.  S.  166,  24  L.  Ed.  406,  instructions  need  not  be  given  in  words  of 
counsel;  Cottier  v.  Stimson,  9  Sawy.  436,  18  Fed.  690,  pleading  for  in- 
fringement of  patent  must  be  verified,  following  State  code ;  Baltimore 
etc.  R.  R.  Go.  T.  Hamilton,  16  Fed.  183,  following  State  statute,  db- 
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allowing  action  of  replevin;  Gordon  v.  Third  Nat.  Bank,  66  Fed.  796, 
6  C.  C.  A.  126,  entering  summary  jadg^ent  against  sureties  on  saper- 
sedeas  bond  on  a£Srmation,  following  code;  Campbell  y.  Haverhill,  166 
U.  S.  616,  39  L.  Ed.  282,  16  Sup.  Ct.  219,  arguendo. 

Distinguished  in  Chicago  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed.  66,  16 
Ann.  Gas.  660,  93  C.  C.  A.  422,  holding  Federal  courts  not  bound  by  deci- 
sions of  State  courts  regarding  admission  of  evidence ;  Toledo,  St.  Louis 
etc.  R.  Co.  V.  Reardon,  169  Fed.  368,  86  C.  C.  A.  366,  holding  State  rule 
regarding  submission  of  special  findings  to  jury  not  binding  on  Federal 
eourt. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be ' 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  468. 

Statutes  trenching  on  common-law  power  of  Judge  are  strictly  construed. 
Approved  in  Abbott  v.  Curtis  etc.  Mfg.  Co.,  26  Fed.  406,  following 
rule ;  Saint  Croix  Lumber  Co.  v.  Pennington,  2  Dak.  473,  11  N.  W,  499, 
arguendo. 

Action  for  false  representations.    Note,  20  Am.  Doc.  626. 

91  V.  8.  442-458,  83  Xi.  Bd.  826,  UNITED  STATES  T.  MbKEE. 

The  Vigo  elBlm,  against  Vlrgtnlay  for  supplies  during  Eevolntion,  not 
allowed  bef <«e  1788,  is  payable  with  interest,  by  United  States,  by  special 
act  of  Jane  8,  1878. 

Approved  in  United  States  v.  Blackfeather,  166  U.  S.  192,  39  L.  Ed. 
119, 16  Sup.  Ct.  69,  allowing  interest  on  claim  for  damages. 

Distinguished  in  United  States  v.  North  Carolina,  136  U.  S.  218,  34 
L.  Ed.  339,  10  Sup.  Ct.  923,  State  not  liable  for  interest  on  debts  with- 
out consent;  Commissioners  of  Sinking  Fund  v.  Buckner,  48  Fed.  639, 
no  interest  on  illegal  taxes  paid  without  protest. 

Miscellaneous.  Cited  in  Rice  v.  United  States,  122  U.  S.  618,  in- 
cidentally. 

91  U.  S.  452-464,  23  !■.  Ed.  413,  TOWNSEND  ▼.  TODD. 

Federal  courts  are  bound  to  follow  uniform  State  decisions  construing 
recording  acts,  and  requiring  that  mortgages  truly  describe  the  debt  secured. 
Approved  in  Kuhn  v.  Fairmont  Coal  *  Co.,  162  Fed.  1016,  holding 
decision  of  State  court  that  deed  of  coal  underlying  ground  did  not 
covenant  sustaining  of  surface  was  binding  on  Federal  courts ;  American 
Surety  Co.  v.  Worcester  etc.  Mfg.  Co.,  IQO  Fed.  44,  holding  under  Con- 
necticut law  chattel  mortgage  is  invalid  as  to  after-acquired  property 
as  against  third  parties,  unless  mortgagee  takes  actual  possession  of 
such  property  before  other  rights  intervene ;  dissenting  opinion  in  James 
V.  Gray,  131  Fed.  414,  1  L.  R.  A.  (N.  S.)  321,  65  C.  C.  A.  385,  majority 
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holding  loan  by  wife  to  husband  from  separate  estate  is  provable  in 
bankruptcy  without  regard  to  its  enforceability  under  State  law;  Burley 
V.  Flint,  9  Biss.  216,  Fed.  Gas.  2168,  as  to  decree  on  foreclosure;  Staf- 
ford Nat.  Bank  v.  Sprague,  21  Blatchf.  479,  17  Fed.  788,  as  to  effect 
of  noncompliance  with  recording  law;  Schnelle  &  Guerl  Lumber  Co.  v. 
Barlow,  34  Fed.  867,  construction  of  words  in  deed;  Truman  v.  Weed, 
67  Fed.  648, 14  C.  C.  A.  696,  uniform  decision  followed,  not  latest,  if  at 
variance. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  &.  A.  (N.  8.)  420. 

91  U.  8.  464r-474,  28  K  Ed.  366,  QRAND  TBUNK  B.  B.  CO.  ▼.  BICHABD- 
80K. 

Bailroads  may  license  erection  of  mill  biUlcUngB  on  the  roadway  for 
their  convenience,  although  also  for  convenience  of  others. 

.Approved  in  Northern  Pacific  R.  R.  Co.  v.  Townsend,  190  U.  S.  271, 
47  L.  Ed.  1047,  23  Sup.  Ct.  672,  holding  adverse  ownership  for  private 
use  under  statute  of  limitations  confers  no  title  on  portion  of  right 
of  way  granted  by  congressional  act;  Denver  etc.  R.  Co.  v.  Mills,  222 
Fed.  486,  138  C.  C.  A.  77,  discussing  question  of  adverse  possession  of 
railroad  right  of  way  over  public  lands;  Lawson  v.  Qeoxgia  Southern 
etc.  Ry.  Co.,  142  Ga.  21,  82  S.  E.  236,  refusing  to  set  aside  grant  to 
railroad  company  on  account  of  misuser;  Louisville  etc.  R.  Co.  v.  Mazey, 
139  Ga.  643,  77  S.  E.  802,  upholding  right  of  railroad  company  to  per- 
mit use  of  right  of  way  by  private  parties ;  Hohl  v.  Iowa  Cent.  Ry.  Co., 
162  Iowa,  74,  143  N.  W.  863,  holding  grantor  of  right  of  way  cannot 
object  to  railroad  permitting  other  company  to  haul  sand  over  same; 
Anderson  v.  Inter-State  Mfg.  Co.,  162  Iowa,  468,  36  L.  B.  A.  (N.  8.)  512, 
132  N.  W.  813,  upholding  railroad's  right  to  permit  manufacturer  to 
construct  building  on  right  of  way;  Missouri  etc.  Ry.  Co.  v.  Watson, 
74  Kan.  613,  14  L.  B.  A.  (N.  8.)  592,  87  Pac.  694,  private  individuals 
cannot  acquire  title  by  adverse  possession  to  any  portion  of  right  of 
way  granted  by  act  of  Congress  to  railroad  through  "Osage  Ceded 
Lands'';  James  Quirk  Milling  Co.  v.  Minneapolis  etc.  Ry.  Co.,  98  Minn. 
26,  116  Am.  8t.  B^.  S86,  107  N.  W.  743,  upholding  right  of  railroad 
to  exempt  itself  from  liability  to  elevator  company  on  account  of  per- 
mitting building  on  right  of  way;  McLucas  v.  St.  Joseph  etc.  Co.,  67 
Neb.  613,  97  N.  W.  313,  statute  of  limitations  is  no  defense  to  action 
by  railroad  to  recover  part  of  right  of  way  acquired  from  government 
for  construction  of  railroad ;' Coit  v.  Owenby-Wofford  Co.,  166  N.  C. 
139,  81  S.  E.  1069,  holding  railroad  could  lease  condemned  land  for  pur- 
pose of  warehouse  for  freight ;  Chicago  etc.  Ry.  Co.  v.  State,  23  Okl.  107, 
99  Pac.  906,  holding  fact  that  railroad  permitted  elevator  on  right  of 
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way  did  not  render  refusal  to  build  spur  to  elevator  of  another  company, 
an  unlawful  discrimination;  Abraham  v.  Oregon  etc.  R.  R.  Co.,  41  Or. 
555,  69  Pac.  655,  holding  erection  of  hotel  and  eating-house  on  land 
granted  to  railroad  "for  all  legitimate  railroad  and  depot  purposes" 
is  not  repugnant  to  grant;  Osgood  v.  Central  Vermont  Ry.  Co.,  77  Vt. 
344,  70  li.  R.  A.  930,  60  Atl.  140,  where  railroad  leased  piece  of  road- 
way to  plaintiff  for  coalnshed  and  latter  agreed  to  indemnify  railroad 
for  damage  or  loss  caused  by  negligence  of  its  servants,  railroad  not 
liable  for  negligent  running  of  engine  into  shed  built  on  leased  premises ; 
Danville  etc.  Ry.  Co.  v.  Lybrook,  111  Va.  633,  634,  Ann.  Gas.  1912A, 
175,  69  S.  E.  1069,  1070,  refusing  to  compel  removal  of  buildings  near 
railroad  station,  proven  to  be  of  use  in  handling  freight;  Neitzel  v. 
Spokane  International  Ry.  Co.,  80  Wash.  35,  141  Pac.  188,  refusing 
injunction  to  owner  of  land  condemned  by  railroad  on  account  of  mis- 
user in  leasing  to  grocery  company;  Northern  Pac.  Ry.  Co.  v.  Concannon, 
75  Wash.  596,  135  Pac.  654,  allowing  adverse  possession  to  railroad 
right  of  way  subsequent  to  act  granting  same;  State  v.  White  Oak  Ry. 
Co.,  65  W.  Va.  22,  28  L.  R.  A.  (N.  &.)  1013,  64  S.  E.  633,  holding  railroad 
company  may  be  compelled  to  construct  platform  and  switch  for-  ship- 
ment of  coal;  Richmond  Cotton  Oil  Go.  v.  Castellaw,  134  Ga.  472,  67 
S.  E.  1127,  arguendo;  Michigan  Cent.  R.  R.  Co.  v.  BuUard,  120  Mich. 
416,  79  N.  W.  635,  holding  lease  to  manufacturer  valid;  Gumey  v. 
Minneapolis  etc.  Elevator  Co.,  63  Minn.  74,  80  L.  R.  A.  537,  65  N.  W. 
138,  may  license  grain  elevator  on  its  land;  Hartford  Fire  Ins.  Co.  v. 
Chicago  etc.  Ry.  Co.,  175  U.  S.  99,  44  L.  £d.  88,  20  Sup.  Ct.  33,  as  to 
stipulation  by  railroad  against  liability  for  negligence  toward  owners 
of  warehouses  on  its  right  of  way;  Roby  v.  New  York  etc.  R.  R.  Co., 
142  N.  Y.  182,  36  N.  E.  1055,  arguendo. 

Distinguished  in  Neitzel  v.  Spokane  International  Ry.  Co.,  65  Wash. 
Ill,  36  L.  R.  A.  (N.  S.)  522,  117  Pac.  868,  holding  railroad  condemning 
land  and  then  renting  same  to  wholesale  grocery  was  not  converting 
same  to  public  use;  Missouri  etc.  Ry.  Co.  v.  Nebraska,  164  U.  S.  415, 
41  L.  Ed.  494,  17  Sup.  Ct.  134,  railroad  allowing  elevators  on  its  right 
of  way  cannot  be  compelled  to  admit  others  on  same  terms;  Lyon  v. 
McDonald,  78  Tex.  76,  9  L.  R.  A.  296,  14  S.  W.  262,  railroad  licenses 
to  lumber-yard,  fee  owner  may  recover  rent. 

Right  of  railroad  company  to  permit  use  of  right  of  way  or 
station  grounds  by  private  individual.  Note,  Ann.  Oas.  1912A, 
181. 

Erection  of  building  near  railroad  track  as  contributory  negligence 
barring  recovery  for  injury  by  fire  set  by  railroad.  Note,  8  Ann. 
Oaa.  442. 

Uses  to  which  railroad  right  of  way  may  be  devoted.  Note,  86 
L.  B.  A.  (H.  8.)  612,  617,  618,  621. 
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Vsaal  conduct  of  railroadfl  in  yidnlty  is  not  standard  of  dillf^nce; 
hence  practice  not  to  employ  watchmen  on  bridges  is  inadmissible. 

Approved  in  Southern  Pac.  Co.  v.  Stewart,  233  Fed.  958,  holding  in 
action  for  injuries  resulting  from  dusty  and  unguarded  stock-pens,  evi- 
dence as  to  other  pens  inadmissible ;  McDermott  v.  Severe,  25  App.  D.  G. 
284,  refusing  instruction  to  effect  that  if  railroad  constructed  crossing 
in  manner  of  other  crossings,  it  was  not  negligent;  McMahon  v.  McHale, 
^  174  Massj  326,  54  N.  £.  856,  argnendo. 

Negligence  is  failure  to  exercise  such  diligence  as  circumstances  demand 
and  prudent  men  ordinarily  exercise.  , 

Approved  in  Idaho  &  W.  N.  R.  R.  v.  Wall,  184  Fed.  683,  106  C.  C.  A. 
631,  holding  scaler  of  logs  employed  by  railroad  company  and  lumber 
company  may  recover  from  railroad  for  its  negligence;  Lesser  Cotton 
Co.  V.  St  Louis  etc.  Ry.  Co.,  114  Fed.  143,  52  C,  C.  A.  95,, holding  not 
reversible  error  to  refuse  instruction  containing  truism  of  common 
knowledge,  e.  g.,  that  greater  care  is  required  to  protect  against  fires 
from  operating  engines  in  presence  of  inflammable  materials  in  dry  and 
windy  time  than  on  ordinary  occasions;  Continental  Ins.  Co.  v.  Chicago 
etc.  Ry.  Co.,  97  Minn.  480,  107  N.  W.  554,  where,  in  action  for  damages 
caused  by  fire  from  locomotive,  plaintiff  showed  prima  facie  n^ligence, 
expert  evidence  that  engine  operated  in  careful  maniier  not  sufficient 
to  take  case  from  jury;  Friederich  v.  Klise,  95  Neb.  253,  145  N.  W. 
356,  holding  failure  to  examine  spark-arrester  to  determine  condition 
constitutes  negligence;  Van  Dyke  v.  Grand  Trunk  Ry.  Co.,  84  Vt.  226, 
AniL  Gas.  1913A,  640,  78  Atl.  964,  holding  railroad  company  liable  for 
failing  to  employ  extra  men  to  discover  fires  in  dry  season ;  Jacksonville 
etc.  Ry.  Co.  v.  Peninsular  etc.  Mfg.  Co.,  27  Fla.  93,  17  L.  R.  A.  61, 
9  ^outh.  673,  requiring  utmost  care  in  running  through  wooden  town, 
to  prevent  fire;  Nichols  v.  Chicago  etc.  Ry.  Co.,  36  Minn.  464,  32  N.  W. 
178,  and  Wilson  v.  Northern  etc.  R.  R.  Co.,  43  Minn.  520,  45  N.  W.  1132, 
verdict  of  jury  not  disturbed;  Snyder  v.  Pittsburgh  etc.  Ry.  Co.,  11 
W.  Va..36,  holding  such  instruction  correct. 

Evidence,  whether  strictly  rebutting  or  not,  tending  to  prove  plaintilTs 
case,  is  admissible  in  discretion  of  lower  court,  after  close  of  defendant's 
case,  and  is  not  reviewable  on  appeal. 

Approved  in  First  Nat.  Bank  v.  Lake  Erie  etc.  R.  R.  Co.,  174  111. 
46,  50  N.  E.  1026,  following  rule;  Henderson  v.  Philadelphia  etc.  R.  R. 
Co.,  144  Pa.  St.  483,  27  Am.  St.  Rep.  661,  16  L.  R.  A.  803,  22  Atl.  855, 
arguendo. 

Admissibility  of  fact  collateral  to  issue.    Note,  11  E.  R.  0.  244,  245, 
246. 
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PtbtIoiis  scattering  of  fire,  by  defendant's  locomotiYes*  Is  admissible  in 
suit  for  damages,  withon^  identifying  engines,  to  show  probable  cause  and 
negligence  of  company. 

Approved  in  Canadian  Northern  Ry.  Co.  y.  Olson,  201  Fed.  861,  120 
C.  C.  A.  197,  Florida  East  Coast  Ry.  Co.  v.  Welch,  53  Fla.  152, 
12  Ann.  Oas.  210,  44  South.  252,  Alabama  etc.  Ry.  Co.  v.  Aetna  Ins.  Co., 
82  Miss.  781,  36  South.  306,  and  Louisville  etc.  R.  R.  Co.  v.  Fort,  112 
Tenn.  447,  80  S.  W.  433,  all  following  rule ;  Leroy  Fibre  Co.  v.  Chicago 
etc.  Ry.  Co.,  232  U.  S.  350,  58  L.  Ed.  634,  34  Sup.  Ct.  415,  refusing  to 
consider  it  negligent  for  owner  of  inflammable  flax  straw  to  leave  it 
near  railroad,  where  it  caught  fire;  Texas  etc.  Pacific  R.  R.  Co.  v.  Wat- 
son, 190  U.  S.  289,  47  L.  Ed.  1059,  23  Sup.  Ct.  682,  holding  evidence  of 
other  fires  at  near-by  points  at  time  of  passing  of  locomotives  admissible 
as  tending  to  show  fire  in  issue  caused  by  locomotive  in  question,  and  as 
tending  to  show  negligent  construction ;  United  States  v.  Great  Northern 
Ry.  Co.,  220  Fed.  634,  holding  to  rebut  defense  of  accidents  in  prose- 
cution under  hours  of  service  act.  United  States  may  show  similar  acci- 
dents previous  to  offense  complained  of;  Northern  Pac.  Ry.  Co.  v.  Ment- 
2er,  214  Fed.  18,  19,  130  C.  C.  A.  404,  holding  evidence  of  other  engine 
emitting  sparks  does  not  imply  negligence,  but  only  goes  to  show  prob- 
able cause  of  resulting  fire;  Canadian  Northern  Ry.  Co.  v.  Akre,  200 
Fed.  956, 119  C.  C.  A.  250,  admitting  evidence  as  to  fires  caused  by  rail- 
road four  months  previous  to  pending  suit;  Chicago  Great  Western 
Ry.  Co.  V.  MeDonough,  161  Fed.  665,  668,  88  C.  C.  A.  517,  holding  in 
action  for  injuries  sustained  from  exploding  boiler,  evidence  of  other 
explosions  admissible;  Toledo  etc.  R.  R.  Co.  v.  Star  etc.  Mills  Co.,  146 
Fed.  957,  77  C.  C.  A.  203,  under  Ohio  Rev.  Stats.  1906,  §§  3365,  3366, 
company  not  required  to  overcome  presumption  of  negligence  arising 
from  fire  by  preponderance  of  evidence  bearing  on  negligence;  Moody 
Y.  Peirano,  4  Cal.  App.  421,  88  Pac.  383,  holding  in  action  for  breach  of 
warranty,  evidence  as  to  other  warranties  made  is  admissible;  Butcher 
V.  Vaca  Valley  etc"  R.  Co.,  2  Cal.  Unrep.  430,  5  Pac.  361,  holding  rail- 
road may  show  repairs  made  to  smokestack;  District  of  Columbia  v. 
-Gray,  6  App.  D.  C.  319,  holding  in  action  for  damage  caused  by  over- 
flow of  sewer,  testimony  of  obstructions  existing  after  overflow  was  ad- 
missible; Indiana  etc.  6as  Co.  v.  New  Hampshire  Ins.  Co.,  23  Ind.  App. 
303,  53  N.  E.  487,  holding  in  action  against  gas  company  for  negligently 
failing  to  control  pressure,  whereby  stove  overheated  and  house  burned, 
it  was  error  to  admit  evidence  of  overheating  of  other  stoves  in  city 
where  "mixers"  not  shown  to  be  same;  Olds  v.  Mapes-Reeves  Const. 
Co.,  177  Mass.  127,  58  N.  E.  176,  admitting  evidence  of  emission  of  * 
sparks  at  other  times  and  of  other  fires  caused  thereby,  in  action  for 
loss  of  house  by  fire  communicated  by  locomotive;  J.  Q.  Lloyd  Chemical 
vin— 71 
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Co.  ▼.  G.  Mathes  &  Sons  Rag  Co.,  145  Mo.  App.  688,  123  S.  W.  532, 
allowing  evidence  of  sparks  setting  fire  to  awning  under  similar  circum- 
stances; Big  River  Lead  Co.  v.  St.  Louis  etc.  R.  Co.,  123  Mo.  App.  399, 
402,  101  S.  W.  637,  638,  applying  principle  in  action  for  burning  of 
plaintiff's  barn;  Grolden  v.  Chicago  etc.  Ry.  Co.,  84  Mo.  App.  66,  ad- 
mitting evidence  that  lumber  pile  in  highway  scared  other  horses  than 
plaintiff's;  Marrow  v.  Great  Northern  Ry.  Co.,  46  Mont.  605,  129  Pac. 
1058,  holding  evidence  of  engineer  that  engine  usually  threw  sparks 
admissible  to  show  fact;  Orient  Ins.  Co.  v.  Northern  Pacific  Ry.  Co.,  31 
Mont.  509,  78  Pac.  1037,  in  action  for  burning  property  by  locomotive 
sparks,  witness  may  testify  how  sparks  thrown  by  engine  at  time  com- 
pared with  sparks  thrown  by  other  engines;  Rober  v.  Northern  Pac. 
Ry.  Co.,  25  N.  D.  411,  142  N.  W.  25,  admitting  evidence  to  effect  tliat 
engineer  in  passing  same  crossing  one  hour  previous  to  accident  failed 
to  ring  bell  or  give  signal ;  Chenoweth  v.  Southern  Pac.  Co.,  53  Or.  120, 
99  Pac.  89,  holding  evidence  as  to  sparks  before  or  after  accident  does 
not  necessarily  impute  negligence;  Hawley  v.  Sumpter  Valley  Ry.  Co., 
49  Or.  517,  11  L.  R.  A.  (N.  S.)  857,  90  Pac.  1109,  holding  use  of  latest 
safety  device  will  not  excuse  railroad  from  liability  resulting  from  fire ; 
Bennett  v.  Southern  Ry.  Co.,  98  S.  C.  51,  79  S.  E.  714,  admitting  such 
evidence  in  action  for  death  of  engineer  occurring  at  burning  trestle; 
McGill  Bros.  v.  Seaboard  Air  Line  Ry.  Co.,  87  S.  C.  180,  69  S.  E.  157, 
holding  to  admit  such  evidence  conditions  and  time  must  be  shown  to 
have  been  same;  Louisville  etc.  R.  R.  Co.  v.  Short,  110  Tenn.  718,  77 
S.  W.  937,  in  action  for  fire  caused  by  locomotive  sparks,  evidence  of 
other  fires  set  by  other  engines  of  similar  construction  is  admissible; 
Myers  v.  San  Pedro  etc.  R.  Co.,  39  Utah,  207,  116  Pac.  1123,  holding 
letter  showing  discharge  of  employee  on  account  of  negligence  was  ad- 
missible to  show  negligence  of  railroad;  Washington  etc.  Ry.  Co.  v, 
Trimyer,  110  Va.  858,  67  S.  E.  532,  holding  in  action  for  accident  re- 
sulting from  railroad  failing  to  stop  at  intersection  of  street-car  line, 
evidence  of  their  failure  to  stop  on  other  occasions  was  admissible; 
Smith  v.  Central  Vermont  Ry.  Co.,  80  Vt.  216,  67  Atl.  537,  holding  wit- 
ness may  testify  as  to  seeing  burnt  embers  after  fire  in  order  to  show 
circumstances;  dissenting  opinion  in  Cleveland  etc.  Ry.  Co.  v.  Loos,  38 
Ind.  App.  11,  77  N.  E.  951,  majority  admitting  evidence  as  to  sparks 
from  other  engines;  Northern  Pacific  R.  R.  Co.  v.  Lewis,  51  Fed.  664, 
2  C.  C.  A.  446,  Gulf  etc.  Ry.  Co.  v.  Johnson,  64  Fed.  476,  4  C.  C.  A- 
447,  Brown  v.  Benson,  101  Ga.  758,  29  S.  E.  217,  Evansville  etc.  R.  R. 
Co.  v.  Keith,  8  Ind.  App.  64,  35  N.  E.  298,  Thatcher  v.  Maine  Central 
R.  R.  Co.,  85  Me.  509,  27  Atl.  522,  and  Campbell  v.  Missouri  etc.  Ry.  Co., 
121  Mo.  350,  42  Am.  St.  B^.  536,  26  L.  B.  A.  177,  25  S.  W.  938,  all  ad- 
mitting evidence  of  other  fires  about  same  time ;  Chicago  etc.  Ry.  Co.  v» 
Gilbert,  52  Fed.  712,  714,  3  C.  C.  A.  264,  Dunning  v.  Maine  Central 
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R.  R.  Co.,  91  Me.  99,  100,  64  Am.  St.  Rep.  212,  213,  39  AU.  356,  357, . 
and  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Holt,  1  Tex.  App.  Civ.  480,  admitting  evi- 
dence of  previous  escape  of  sparks  from  locomotives;  Central  etc.  R.  R. 
Co.  V.  Soper,  59  Tex.  890,  8  C.  C.  A.  341,  fire  in  elevator,  it  may  be  shown 
previous  fire  caused  by  heated  bearings;  Alabama  etc.  R.  R.  Co.  v. 
Moody,  92  Ala.  284,  9  South.  240,  to  show  headlight  shining  sixty  feet, 
defective,  witness  may  state  train  once  whistled  at  him  three  hundred 
feet  away;  Colorado  Mortgage  Co.  v.  Rees,  21  Colo.  441,  42  Pac.  44,  ad- 
mitting evidence  that  elevator  shkft  door  was  open  at  previous  times; 
Baltimore  etc.  Ry.  Co.  v.  Tripp,  175  111.  259,  61  N.  E.  836,  fire  caused  by 
identified  locomotive,  it  may  be  shown  to  have  thrown  sparks  shortly 
after;  Delphi  v.  Lowery,  74  Ind.  524,  39  Am.  Rep.  99,  previous  instances 
of  injury,  admissible  to  show  notice  to  city;  Crocker  v.  McGregor,  76 
Me.  284,  49  Am.  Rep.  612,  admitting  evidence  that  other  horses  fright- 
ened by  steam  from  mill;  Shea  v.  Glendale  etc.  Fabrics  Co.,  162  Mass. 
465,  38  N.  E.  1124,  admitting  other  em^oyees,  made  ill  by  working  at 
place ;  Diamond  v.  Northern  Pacific  R.  R.  Co.,  6  Mont.  684,  13  Pac.  369, 
Haseltine  v.  Concord  R.  R.  Co.,  64  N.  H.  546,  15  Atl.  144,  Koontz  v. 
Or^on  R.  R.  &  N.  Co.,  20  Or.  18,  23  Pac.  824,  and  Missouri  etc.  Ry.  Co. 
v.  Donaldson,  73  Tex.  127,  11  S.  W.  164,  admitting  evidence  of  other 
fires  about  same  time;  Union  Pacific  Ry.  Co.  v.  Keller,  36  Neb.  198,  54 
N.  W.  422,  admitting  evidence  showing  fire  probably  originated  from 
locomotive;  Watt  v.  Nevada  etc.  R.  R.  Co.,  23  Nev.  165,  62  Am.  St.  Rep. 
776,  44  Pac.  425,  admitting  ex-employee  to  state  that  locomotives  were 
run  -with  dampers  open ;  Hall  v.  Brown,  58  N.  H.  98,  evidence  confiictinp:, 
whether  crossing  was  obstructed  by  cars,  usual  custom  admissible ;  Hen- 
derson V.  Philadelphia  etc.  R.  R.  Co.,  144  Pa.  St.  479,  483,  27  Am.  St. 
Rep.  657,  661,  15  L.  R.  A.  SOI,  303,  22  Atl.  853,  855,  and  Pennsylvania 
Co.  V.  Rossman,  13  Ohio  C.  C.  114,  evidence  of  other  fires  should  only 
be  allowed  for  about  same  time;  Texas  etc.  Ry.  Co.  v.  De  Milley,  60 
Tex.  198,  other  defects  in  roadbed  admissible  to  show  gross  negligence; 
International  etc.  Ry.  Co.  v.  Kuehn,  2  Tex.  Civ.  App.  219,  21  S.  W.  62, 
admitting  habit  not  to  ring  bell  at  crossing;  Brighthope  Ry.  Co.  v. 
Rogers,  76  Va.  449,  admitting  that  same  engine  previously  emitted 
sparks;  New  York  etc.  R.  R.  Co.  v.  Thomas.  92  Va.  612,  24  S.  E.  266, 
jury  may  consider  previous  fires;  Snyder  v.  Pittsburgh  etc.  Ry.  Co.,  11 
W.  Va.  41,  previous  fires  do  not  show  that  plaintiff  should  have  cleared 
grass,  but  that  defendant  was  negligent;  Central  Vermont  R.  R.  Co.  v. 
Ruggles,  75  Fed.  956,  21  C.  C.  A.  575,  Bennett  v.  Missouri  etc.  Ry.  Co., 
11  Tex.  Civ.  App.  427,  32  S.  W.  835,  Campbell  v.  Dearborn,  175  Mass. 
185,  56  N.  E.  1042,  and  Gibbs  v.  St.  Louis  etc.  R.  R.  Co.,  104  Mo.  App. 
284,  78  S.  W.  837,  all  arguendo. 

Distinguished  in  Texas  ft  P.  Ry.  Co.  v.  Hartford  Fire  Ins.  Co.,  230 
Fed.  802,  refusing  to  allow  evidence  as  to  scattering  of  sparks  by  en- 
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gine  subsequent  to  negligenee  complained  of;  Lesser  Cotton  Ck>.  v.  St. 
Louis  etc.  Ry.  Co.,  114  Fed.  136,  137,  138,  52  C.  C.  A.  95,  holding  where 
engine  which  set  fire  is  identified  and  spark-arrester  is  shown  to  have 
been  without  holes  punched  in  it  at  time  of  fire,  it  is  admissible  to  show 
that  other  engines  threw  sparks  or  that  other  engineers  punched  holes 
in  spark-arresters  of  their  engines;  Crissey  etc.  Lumber  Co.  v.  Denver 
etc.  R.  R.  Co.,  17  Colo.  App.  296,  68  Pac.  676,  where  particular  engine  is 
identified,  evidence  of  fires  ignited  by  other  engines  is  inadmissible; 
Spraigue  v.  Atchison  etc.  Ry.  Co.,  70  Kan.  368,  78  Pae.  831,  where  there 
is  no  issue  as  to  emission  of  sparks  by  particular  engine,  evidence  show- 
ing that  other  engines  had  emitted  sparks  shortly  before  and  immedi- 
ately after  fire  is  inadmissible ;  Central  etc.  R.  R.  Co.  v.  Ruggles,  75  Fed. 
957,  21  C.  C.  A.  575,  rejecting  evidence,  that  three  years  before  pipes 
became  choked  through  inattention;  Inman  v.  Elberton  etc.  R.  R.  Co., 
90  Ga.  667,  35  Am.  St.  Bag.  235,  16  S.  E.  959,  First  Nat.  Bank  v.  Lake 
Erie  etc.  R.  R.,  174  HI.  42,  50  N.  E.  1026,  Missouri  etc.  Ry.  Co.  v.  Wilder, 
3  Ind.  Ter.  100,  53  S.  W.  494,  495,  and  Gibbons  v.  Wisconsin  etc.  R.  R. 
Co.,  58  Wis.  339,  17  N.  W.  133,  where  specific  engine  caused  fire,  iden- 
tified, evidence  of  sparks  from  others  is  not  admissible. 

Criticised  in  Hawes  v.  Warren,  119  Fed.  979,  holding  in  action  for 
damages  from  fire  caused  by  alleged  negligence  of  defendants  in  install- 
ing an  electric  motor  and  appliances  in  plaintiff's  building,  question  of 
defendant's  negligence  properly  submitted  to  jury  though  evidence  as 
to  theory  of  origin  of  fire  weak. 

Admissibility  of  evidence  of  negligence  in  action  for  fire  caused  by 
railroad.    Note,  38  Am.  Dec.  73,  74. 

Evidence  of  prior  accidents.    Note,  57  Am.  Rep.  818. 

Presumption  of  negligence  arising  from  communication  of  fire  by 
railroad  engine.    Note,  1  Ann.  Oas.  815. 

Admissibility  in  action  against  railroad  for  setting  fire  of  evidence 
of  other  fires  by  other  engines  to  prove  origin  of  fire.  Note,  12 
Ann.  Gas.  218,  221. 

Admissibility  of  evidence  of  condition  before  and  after  accident 
of  property  whose  defects  alleged  to  have  caused  injury.  Note, 
32  L.  R.  A.  (N.  S.)  1147. 

It  appearing  that  defendant's  locomotives  had  crossed  bridge  shortly 
before  fire,  proof  that  some  had  at  other  times  scattered  fire  makes  it  prob- 
able they  caused  it,  and  is  admissible  without  identifying  the  particular 
locomotives. 

Approved  in  Thatcher  v.  Maine,  Central  R.  R.  Co.  85  Me.  509,  27  Atl. 
522,  applied  where  locomotive  just  passed  lumber-yard  and  no  other 
evidence  showing  other  cause;  Diamond  v.  Northern  Pacific  R.  R.  Co., 
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6  Mont.  584,  13  Pae.  369,  admitting  evidence  of  other  fires;  Finkelston 
V.  Chieago  etc.  R.  R.  Co.,  94  Wis.  282,  68  N.  W.  1008,  held  verdict 
properly  directed  for  defendant  on  facts  herein. 

Building  wrongfully  on  roadway  of  railroad  may  not  be  wiilfolly  or 
negligently  destroyed. 

Approved  in  Pittsburg  etc.  R.  R.  Co.  v.  Indiana  Horseshoe  Co.,  154 
Ind.  332,  56  N.  E.  769,  holding  owner  of  building  near  railroad  right 
of  way  which  is  destroyed  by  fire  communicated  therefrom  is  not  guilty 
of  contributory  negligence  in  leaving  building  closed  and  unguarded, 
though  he  was  aware  of  accumulation  of  combustible  material  on  right 
of  way. 

Statute  holding  railroads  liable  for  buildings  destroyed  '^ong  its  route" 
include  those  on  its  riffht  of  way. 

Approved  in  Pittsburgh  etc.  R.  Co.  v.  Chappell,  183  Ind.  148,  149, 
151,  106  N.  E.  406,  407,  holding  where  statute  holds  railroad  liable  for 
fires,  regardless  of  negligence,  duty  of  railroad  need  not  be  allied; 
St.  Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  12,  23,  41  L.  Ed.  616,  619, 
17  Sup.  Ct.  247,  251,  and  Lumberman's  etc.  Ins.  Co.  v.  Kansas  etc.  R.  R. 
Co.,  149  Mo.  175,  50  S.  W.  284,  both  holding  such  statute  constitutional ; 
Ann  Arbor  R.  Co.  v.  Fox,  92  Fed.  497,  34  C.  C.  A.  497,  applying 
Michigan  statute  to  similar  case;  Kansas  etc.  Ry.  Co.  v.  Mower,  16 
Kan.  580,  statute  making  railroad  liable  for  stock  killed  by  failure  to 
fence  is  valid;  Thatcher  v.  Maine  etc.  R.  R.  Co.,  85  Me.  508,  27  Atl.  521, 
liable  for  lumber  piled  near  track,  burned  by  locomotives;  Laird  v. 
Connecticut  etc.  R.  R.  Co.,  62  N.  H.  263,  266,  18  Am.  St.  Bag.  567,  570, 
and  Anderson  v.  Wasatch  etc.  R.  R.  Co.,  2  Utah,  524,  burden  is  on  rail- 
road to  show  care ;  Haseltine  v.  Concord  R.  R.  Co.,  64  N.  H.  545,  15  Atl. 
143,  liable  for  wood  and  coal  near  line. 

.Distinguished  in  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  T.  314,  Ann. 
Oaa.  1912B,  156,  34  L.  R.  A.  (N.  S.)  162,  94  N.  E.  447,  1  N.  C.  C.  A. 
550,  refusing  to  uphold  Workmen's  Compensation  Act  of  State  of  New 
York. 

Protection  of  corporations  from  special  and  hostile  legislation.    Note, 
62  Am.  St.  Rep.  171. 

BaUroads  are  liable  by  Vermont  statute  for  destruction  of  buildings  to 
which  fire  has  spread  from  those  they  ignited. 

Approved  in  Conner  v.  Manchester  Assur.  Co.,  130  Fed.  746,  70 
If.  B.  A.  106,  65  C.  C.  A.  127,  under  policy  exempting  insurer  for  loss 
occasioned  by  civil  authority  company  not  liable  for  loss  caused  by 
spreading  of  fire  started  on  other  property  by  lawful  order  of  super- 
visors to  destroy  injurious  insects;  Clark  v.  Russell,  97  Fed.  903,  38 
C.  C.  A.  541,  upholding  Comp.  Stats.  Neb.,  c.  72,  §  3,  making  railroads 
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liable  for  injuries  to  passengers  unless  passenger  guilty  of  contributory 
negligence  or  violation  of  some  rule  of  road  brought  to  passei^er*s 
notice;  Phillips  v.  Durham  etc.  R.  R.  Co.,  138  N.  C.  20,  60  S.  E.  464, 
railroad  liable  for  damage  to  property  not  adjacent  to  right  of  way 
where  fire  traversed  land  of  intermediate  owners;  Hocking  v.  British 
America  Assur.  Co.,  62  Wash.  76,  Aim.  Gaa.  19120,  965,  S6  L.  B.  A. 
(N.  S.)  1155,  113  Pac.  260,  holding  insurance  company,  under  its  exemp- 
tion clause,  not  liable  for  fire  resulting  from  fumigating  of  house ;  Dela- 
ware etc.  R.  R.  Co.  V.  Talmon,  39  N.  J.  L.  307,  28  Abl  Rep.  220,  one 
negligently  causing  fire  is  liable  if  it  spreads;  Tyler  v.  Ricamore,  87 
Va.  470,  12  S.  E.  800,  engine  is  proximate  cause,  though  fire  carried 
further  by  high  wind. 

Statute!  maUng  railroads  liable  for  fire  are  remedial,  and  are  liberally 
construed. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  27,  41  L.  Ed. 
621,  17  Sup.  Ct.  253,  holding  similar  statutes  constitutional. 

Where  proper^  destroyed  by  fire  ttma  locomotives  ia  near  railroad  with 
license,  this  does  not  bar  recovery. 

Approved  in  Excelsior  Co.  v.  Bangor  ete.  B.  B.  Co.,  93  Me.  62,  69, 
44  Atl.  141,  144,  following  rule;  Texas  etc.  Ry.  Co.  v.  Rosborough,  235 
U.  S.  431,  59  L.  Ed.  302,  35  Sup.  Ct.  117,  upholding  judgment  for  cotton 
lost  through  railroad's  negligence,  although  on  right  of  way  without 
permission;  Cincinnati  etc.  Ry.  Co.  v.  South  Fork  Coal  Co.,  139  Fed. 
531,  1  L.  R.  A.  (N.  8.)  533,  71  C.  C.  A.  316,  railroad  is  liable  to  owner 
of  lumber  piled  on  right  of  way  with  its  consent  for  loss  by  fire  occur- 
ring through  its  negligence;  Southern  Ry.  Co.  v.  Wilson,  138  Ala.  522, 
35  South.  565,  keeping  cotton  on  railroad's  platform  not  negligence 
as  matter  of  law  where  there  was  no  tiotice  that  locomotives  equipped 
and  operated  so  as  to  endanger  cotton;  Kansas  City  etc.  Ry.  Co.  y. 
Blaker,  68  Kan.  250,  64  L.  B.  A.  81,  75  Pac.  73,  where  property  along 
right  of  way  n^ligently  set  on  ^e  by  railroad  and  fire  communicated 
to  adjacent  property,  railroad  liable  for  loss  of  latter;  L.  R.  Martin 
Co.  V.  Great  Northern  Ry.  Co.,  123  Minn.  428,  Ann.  Oaa.  1915A,  496, 
144  N.  W.  147,  holding  railroad  liable  for  destruction  of  ties  placed 
there  at  its  consent;  E.  T.  &  H.  K.  Ide  v.  Boston  etc.  R.  R.  Co.,  83  Vt. 
76,  83,  74  Atl.  405,  408,  holding  railroad  liable  for  destruction  of  black- 
smith-shop rightfully  on  right  of  way;  St.  Louis  etc.  Ry.  Co.  v.  Fire 
Association  of  Philadelphia,  55  Ark.  177,  18  S.  W.  47,  may  recover  for 
cotton  placed  so  close  to  railway  so  as  to  be  ignited ;  Sherman  v.  Maine 
ete.  R.  R.  Co.,  86  Me.  424,  30  Atl.  69,  liable  for  burned  building  extend- 
ing into  railroad  location;  Kendrick  v.  Towle,  60  Mich.  371,  1  Am.  St. 
Bep.  581,  27  N.  W.  570,  combustible  matter  from  mill  put  near  railroad 
does  not  bar  recovery. 
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Liability  of  railroad  company  for  destruction  by  fire  of  property 
of  licensee  on  its  right  of  way.    Note,  Ann.  Oas.  1915A,  499. 

Railroad  company's  liability  for  fires  cansed  by  coals  or  sparks 
from  locomotives.    Note,  78  Am.  Dec.  185. 

Ck>nrt  cannot  say  what  is  proximate  canse  of  loss. 
Approved  in  Norfolk  etc.  R.  R.  v.  Perrow,  ]01  Va.  350,  43  S.  E.  615, 
holding  fact  that  one  of  walls  of  plaintiff's  house  is  wrongfully  on  right 
of  way  is  no  defense  to  action  against  railroad  for  loss  by  fire  from 
locomotive. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Bep.  824. 

Standing  timber  as  "property"  within  meaning  of  fire  insurance 
policy.    Note,  6  Ann.  Gas.  569. 

Negligence  in  setting  fire  on  one's  own  premises  as  affected  by 
weather  conditions.    Note,  20  Ann.  Gas.  702. 

Railroad's  liability  for  licensee's  burning  property  stored  or  piled 
on  right  of  way.    Note,  1  L.  R.  A.  (N.  S.)  588. 

Miseellaneous.  Cited  in  Clark  v.  Russell,  97  Fed.  902,  38  C.  C.  A.  541, 
upholding  Federal  jurisdiction  over  suit  for  injuries  to  passenger  under 
Nebraska  statute  making  railroad  liable  for  injuries  irrespective  of  its 
negligence;  State  v.  Grimes,  96  Neb.^722,  148  N.  W.  943,  refusing  to 
allow  adverse  possession  to  right  of  way  of  Union  Pacific  Railroad  Com- 
pany. 

91  U.  8.  474-479,  28  L.  Ed.  388,  OSBOBN  ▼.  UNITED  STATES. 

Pardon  of  offense  obliterates  it. and  caxriea  release  of  penalties  so  far 
as  in  power  of  government,  unless  restrained  by  the  instrument  of  pardon. 

Approved  in  Fite  v.  State,  114  Tenn.  656,  88  S.  W.  943,  holding  void 
Shannon's  Code,  §  7423,  authorizing  commissioners  of  county  workhouse 
to  allow  credits  for  good  behavior,  but  failing  to  prescribe  schedule  of 
credits ;  Knote  v.  United  States,  95  U.  S.  153,  24  L.  Ed.  443,  disallowing 
recovery  of  proceeds  of  confiscation  already  in  treasury;  Hunnicutt  v. 
State,  18  Tex.  App.  519,  51  Am.  Rep.  333,  pardon  restores  competency 
of  witness ;  Carr  v.  State,  19  Tex.  App.  660,  53  Am.  R^.  396,  conditional 
pardon  does  not  restore  competency  as  witness;  Edwards  v.  Common- 
wealth, 78  Va.  43,  49  Am.  Rep.  379,  additional  punishment  for  second 
offense  cannot  be  inflicted  if  first  is  pardoned;  State  v.  Lewis,  111  La. 
696,  35  South.  817,  ai^endo. 

Distinguished  in  In  re  Sutton,  50  Mont.  92, 145  Pac.  7,  holding  pardon 
of  attorney  convicted  of  forgery  will  not  prevent  his  disbarment;  Ex 
parte  Weimer,  8  Biss.  324,  Fed.  Cas.  17,362,  pardon  from  sentence  of 
conspiracy  to  defraud  revenue  does  not  cancel  forfeiture. 

Pardons.    Note,  59  Am.  Dec.  574. 
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SnfipenjBion  of  sentence  tor  good  behavior,  eonditional  pardoDS,  and 
parole  of  prisoner.    Note,  14  L.  R.  A.  287. 

Pttdon  cannot  Impair  rights  of  others  vested  in  grantee's  property,  which 
has  been  forfeited. 

Approved  in  Enote  v.  United  States,  95  U.  S.  156,  24  L.  £d.  444,  dis- 
allowing recovery  of  proceeds  of  confiscated  property  in  treasury ;  Aus- 
tin V.  United  States,  155  U.  S.  428,  38  L.  Ed.  210, 15  Sup.  Ct.  172,  Kirk 
V.  Lewis,  4  Woods,  101,  9  Fed.  646,  and  Edwards  v.  Conunonwealth,  78 
Va.  43,  49  Am.  Rep.  879,  both  arguendo. 

Pardoning  power  carries  with  it  the  right  to  release  penalties  and  for- 
feitures accruing  from  the  offense. 

Approved  in  Ex  parte  Weimer,  8  Biss.  325,  Fed.  Gas.  17,362,  pardon 
for  conspiracy  to  defraud  revenue  does  not  cancel  forfeitures. 

Conditional  pardons.    Notes,  69  Am.  Dec.  578;  7  Ann.  Gas.  92. 

Effect  of  pardon  on  fine,  forfeiture  or  costs.    Note,  16  L.  R.  A.  396. 

Courts  have  summary  power  before  decree  of  distribution  of  forfeited 
property  to  compel  restitution  of  money  illegally  taken  by  former  court 
officers. 

Approved  in  Corbitt  v.  Farmers'  Bank,  114  Fed.  604,  holding  mone3r8 
paid  into  Federal  court  pending  litigation  and  placed  in  its  registry  not 
attachable,  though  order  for  distribution  made,  where  such  order  has 
not  been  executed;  Boggs  v.  Commonwealth,  76  Va.  1001,  proceeds  of 
confiscated  property  in  court,  anyone  entitled  may  petition  therefor; 
In  re  Forsyth,  78  Fed.  304,  arguendo. 

Power  of  executive  to  remit  fines  and  forfeitures.    Note,  17  Awn. 
Oaa.  603,  604. 

91  U.  8.  479-487,  23  I..  Ed.  863,  LIX)TD  ▼.  FULTON. 

Verbal  promise  to  settle  property  on  wife  after  marriage  is  void. 
Approved  in  Offutt  v.  Offutt,  106  Md.  241,  124  Am.  St.  Rep.  491,  12 
L.  R.  A.  (N.  S.)  232,  67  Atl.  139,  holding  letter  written  by  husband 
before  marriage  sufficient  evidence  of  intention  to  settle  property  on 
wife ;  McAnnulty  v.  McAiinulty,  120  111.  35,  60  Am.  Rep.  557,  11  N.  E. 
400,  marriage  not  such  part  performance  as  takes  out  of  statute;  Deshon 
V.  Wood,  148  Mass.  133,  1  L.  R.  A.  519,  19  N.  E.  2,  holding  void  transfer 
of  stock  of  insolvent  after  marriage  promised  before ;  Bullard  v.  Brown, 
74  Vt.  123,  52  Atl.  423,  arguendo. 

Agreement  unenforceable  because  of  statute  of  frauds  as  considera- 
tion for  new  contract.    Note,  19  Ann.  Gas.  1183. 

Moral  obligation  as  consideration  for  express  promise.    Note,  26 
L.  R.  A.  (N.  S.)  525. 
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PromiM  after  marrUse  to  Mttto  property  on  wife  is  without  considera- 
tion. 

Approved  in  Peek  v.  Peek,  77  Cal.  112, 11  Am.  St.  Rep.  849, 1  L.  B.  A. 
187,  19  Pac.  229,  promise  to  wife  to  convey  to  child,  does  not  prevent 
child  from  being  mere  volunteer. 

Validation  of  oral  antenuptial  agreement  by  postnuptial  contract 
or  conveyance  in  writing.    Note;  13  Ann.  Gas.  560. 

Postnuptial  written  contract  to  confirm  antenuptial  oral  contract 
relinquishing  rights.     Note,  11  L.  R.  A.  (N.  8.)  594. 

Enforceability  of  contract  to  make  settlement.  Note,  24  £.  E.  0. 
187. 

What  deeds  are  void  as  to  creditors  is  a  rale  of  propert7>  and  State  de- 
cisions are  binding  on  Federal  conrt. 

Approved  in  Robinson  etc.  Co.  v.  Belt,  187  U.  S.  46,  47  L.  Ed.  68,  23 
Sup.  Ct.  18,  holding  assignment  for  benefit  of  creditors,  though  requir- 
ing release  by  creditors  as  condition  of  preference,  is.  valid  in  Indian 
Territory  under  Arkansas  decisions  interpreting  laws  adopted  in  Indian 
Territory;  Hessian  v.  Patten,  154  Fed.  833,  83  G.  C.  A.  545,  refusing  to 
set  aside  deed  of  property  to  child,  as  being  in  fraud  of  creditors,  where 
parent  still  retained  some  property;  In  re  Wood,  147  Fed.  878,  under 
Wisconsin  laws  homestead  owned  by  bankrupt  is  exempt  though  pur- 
chased  while  insolvent  with  proceeds  of  nonexempt  property;  York  v. 
Washburn,  129  Fed.  567,  64  C.  C.  A.  132,  oral  contract  for  letting  of 
property  located  in  Minnesota  for  more  than  one  year  is  not  void,  though 
unenforceable,  and  lessee  cannot  recover  earnest-money;  Peters  v.  Bain, 
133  U.  S.  686,  33  L.  £d.  702,  10  Sup.  Ct.  359,  following  construction  of 
statute  against  fraudulent  conveyances;  Union  Bank  v.  Kansas  City 
'  Bank,  136  U.  S.  235,  84  L.  Ed.  845,  10  Sup.  Ct.  1017,  South  Branch  Lum- 
ber Co.  v.  Ott,  142  U.  S.  628,  85  L.  Ed.  1138,  12  Sup.  Ct.  320,  and  May 
V.  Tenney,  148  U.  S.  64,  37  L.  Ed.  370,  13  Sup.  Ct.  493,  as  to  assign- 
ments for  creditors ;  First  Nat.  Bank  v.  Glass,  79  Fed.  708,  25  C.  C.  A. 
151,  as  to  homestead  exemptions;  Union  etc.  Ry.  v.  Reed,  80  Fed.  239, 
25  C.  C.  A.  389,  as  to  competency  of  records  of  deeds  as  evidence ;  Mar- 
bury  V.  Kentucky  etc.  Co.,  62  Fed.  355,  10  C.  C.  A.  393,  decision  after 
decree  of  Circuit  Court,  latter  reversed  in  Court  of  Appeals;  dissent- 
ing opinion  in  Ottenberg  v.  Comer,  76  Fed.  269,  34  L.  R.  A.  624,  22 
C.  C.  A.  163,  Sandwich  Mfg.  Co.  v.  Max,  5  S.  D.  135,  24  L.  R.  A.  528, 
58  N.  W.  17,  arguendo. 

Distinguished  in  Fay  v.  Crozer,  156  Fed.  499,  holding  void  sale  of 
land  for  taxes  will  not  bar  reversion  of  land  to  State  on  account  of  fail- 
ure to  list  same  for  taxation. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  420. 
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Trior  inde1itedii688  it  premmptlye,  but  not  eonelvslTe,  oTidence  of  ftand 
In  conveyanco  to  wife. 

Approved  in  Polk  County  Nat.  Bank  v.  Scott,  132  Fed.  900,  66  C.  C.  A. 
51,  voluntary  gift  by  busband  to  wife  at  time  wben  be  was  liable  with 
others  on  notes  secured  by  property  owned  by  makers  jointly  and  of 
greater  value  than  notes  is  not  fraudulent;  Campbell  v.  Campbell,  129 
Iowa,  319,  105  N.  W.  584,  appl3dng  rule  in  action  to  set  aside  gift  from 
parent  to  child  alleged  to  be  fraudulent  as  to  creditors;  Wells  v. 
Schuster-Hax  etc.  Bank,  23  Colo.  541,  48  Pac.  811,  setting  aside  settle- 
ment on  daughter;  Walsh  v.  Ketchum,  84  Mo.  430,  burden  is  on  donee; 
Bucks  V.  Moore,  36  Mo.  App.  535,  evidence  admissible  to  show  prior  in- 
debtedness; Nelson  v.  Kinney,  93  Tenn.  443,  25  S.  W.  104,  allowing  con- 
veyance to  wife  while  solvent ;  Nelson  v.  Vanden,  99  Tenn.  232,  42  S.  W. 
7,  rebutted  by  retention  of  sufficient  to  pav. 

Fraud  is  a  aneetion  of  fact,  with  reference  to  intent  of  grantor,  col- 
lected ftom  drcnmstances. 

Approved  in  Wells  v.  Schuster-Hax  etc.  Bank,  23  Colo.  541,  48  Pac. 
811,  refusing  to  interfere  with  verdict ;  Hunter  v.  Ferguson,  3  Colo.  App. 
291,  33  Pac.  84,  allowing  payment  to  some  creditors  before  general  as- 
signment ;  Innis  v.  Carpenter,  4  Colo.  App.  34,  34  Pac.  1013,  holding  bill 
of  sale  with  secret  trust  a  fraud  on  creditor;  Eversman  v.  Clemens,  6 
Colo.  App.  227,  40  Pac.  576,  allowing  preference  in  good  faith;  Taub  v. 
Swofford  Bros.  Drygoods  Co.,  8  Colo.  App.  216,  45  Pac.  514,  setting  aside 
fraudulent  transfers;  Morgan  v.  Brower,  77  Ga.  635,  admitting  evidence 
to  show  good  faith  of  transfer  of  stock  as  against  subsequent  creditors ; 
Michigan  Trust  Co.  v.  Adams,  109  Mich.  183,  66  N.  W.  1095,  not  set 
aside,  though  deed  inadvertently  not  recorded,  and  grantor  collected 
rents;  Williams  v.  Harris,  4  S.  D.  26,  46  Am.  St.  Rep.  757,  54  N.  W.  927, 
allowing  payment  to  wife  who  is  bona  fide  creditor;  Nelson  v.  Kinney, 
93  Tenn.  443,  25  S.  W.  104,  allowing  conveyance  to  wife  while  solvent; 
Perry  v.  Ruby,  81  Va.  326,  grantor  insolvent,  burden  on  grantee  to 
show  valuable  consideration. 

Orant  to  wife  in  good  faith,  grantor  able  to  pay  debts,  ia  not  TOidable 
by  creditors  upon  mbseqnent  inability  to  pay. 

Approved  in  Jones  v.  Clifton,  101  U.  S.  229,  25  L.  Ed.  910  (affirming 
2  Flipp.  194,  Fed.  Cas.  7457),  refusing  to  set  aside  deeds. 

Distinguished  in  Forster  v.  Forster,  56  Vt.  548,  setting  aside  convey- 
ance to  children  of  prior  marriage  to  avoid  alimony. 

Attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 
Note,  90  Am.  St.  Rep.  SOI. 

Expense  already  incurred  as  consideration  for  subsequent  promise 
for  reimbursement.     Note,  6  E.  R.  G.  41. 

Miscellaneous.  Cited  in  Peek  v.  Peek,  75  Cal.  300,  17  Pac.  214,  on 
statute  of  fraudS;  case  does  not  show  application. 
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91  U.  &  487-488,  23  L.  B4;  366,  ZBLUBB  T.  8WITZEB. 

What  adjudieations  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  517. 

91  U.  8.  489-496,  23  L.  Bd.  374,  MILWAXTKEB  ETC.  B.  B.  CO.  T.  ABM8. 

Collision  arising  from  negligence  of  railroad  entitles  injured  to  full  com- 
pensatory damages. 

Approved  in  Western  Union  Tel.  Co.  v.  Eyser,  91  U.  S.  496,  23  L.  Ed. 
377,  allowing  damages  where  no  warning  for  wire  stretched  across  street. 

In  general,  mere  indemnity  is  recovered,  but  in  some  cases  ezemiilary 
damages  are  allowed  as  punisbment. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Humes,  116  U.  S.  521,  29  L.  Ed. 
466,  6  Sup.  Ct.  113,  statute  valid  making  railroad  liable  for  double  dam* 
age  for  failure  to  fence;  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S. 
Ill,  113,  37  L.  Ed.  102,  103,  13  Sup.  Ct.  264,  265,  disallowing  punitive 
damages  against  corporation  for  unauthorized  oppression  of  agent; 
Brown  v.  Evans,  8  Sawy.  490,  17  Fed.  914,  allowing  punitive  in  vindic- 
tive actions  where  fraud  or  wantonness  shown ;  Press  Pub.  Co.  v.  Monroe, 
73  Fed.  201,  19  C.  C.  A.  429,  exemplary  damages  for  wanton  disregard 
of  rights  in  publishing  poem;  Smith  v.  BagpKrell,  19  Fla.  127,  45  Am. 
Rep.  18,  allowing  such  in  assault  and  battery;  Chattanoc^a  etc.  R.  R. 
Co.  V.  Liddell,  85  Ga.  495,  21  Am.  St.  Rep.  176,  11  S.  E.  855,  disallow- 
ing exemplary  damages  for  defective  track;  Hansley  v.  Jamesville  etc. 
R.  R.,  115  N.  C.  610,  14  Am.  St.  Rep.  480,  32  L.  R.  A.  547,  20  S.  E.  529, 
allowing  compensation  for  loss  of  time  for  failing  to  carry,  but  no 
exemplary  damages. 

Distinguished  in  Rueping  y.  Chicago  etc.  Ry.  Co.,  116  Wis.  632,  633, 
93  N.  W.  845,  holding  where  actionable  negligence  is  admitted  and  there 
can  be  no  punitive  damages,  and  there  is  no  mental  suffering  to  be  com- 
pensated for,  evidence  of  circumstances  of  injury  and  of  gross  negligence 
is  inadmissible. 

Modified  in  Pegram  v.  Stortz,  31  W.  Va.  265,  6  S.  E.  509  (overruled  in 
Mayer  v.  Frohe,  40  W.  Va.  250,  22  S.  E.  59),  statute  allowing  exemplary 
damages  means  for  mental  anguish  and  not  as  punishment. 

Exemplary  damages  are  allowed  only  for  tort  aggravated  by  evil  motive, 
or  entire  want  of  care,  raising  presumption  of  conscious  indifference,  but  not 
for  gross  negligence;  hence  passenger  injured  in  railway  collision,  resulting 
from  negligence,  is  not,  in  general,  entitled  to  exemplary  damages. 

Approved  in"Whitmer  v.  El  Paso  &  S.  W.  Co.,  201  Fed.  200,  119 
C.  C.  A.  637,  holding  it  was  question  for  jury  as  to  whether  railroad 
was  guilty  of  gross  negligence  in  leaving  plank  out  of  bridge;  Benner 
V.  Truckee  River  General  Electric  Co.,  193  Fed.  744,  holding  it  was 
error  to  instruct  jury  to  award  punitive  damages  if  they  found  defend- 
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ant  guilty  of  gross  negligence;  Norfolk  &  P.  Traction  Co«  ▼.  Miller, 
174  Fed.  609,  98  C.  C.  A.  453,  holding  railroad  company  not  having 
ratified  malicious  assault  of  agent  could  not  be  liable  for  exemplary 
damages;  Otto  Kuehne  Preserving  Co.  v.  Allen,  148  Fed.  669,  671,  78 
C.  C.  A.  418,  8  AniL  Oas.  746,  under  Mo.  Rev.  Stats.  1899,  §  2866, 
exemplary  damages  not  recoverable  on  mere  allegation  that  defendant's 
negligence,  causing  death,  was  gross;  Murray  v.  Pannaci,  130  Fed.  531, 
65  C.  C.  A.  153,  one  removing  sand  from  beach  in  front  of  plaintiff's 
lot  in  belief  of  legal  right  and  who  ceased  on  plaintiff's  objection  is  not 
liable  for  exemplary  damages;  We'stem  Union  Tel.  Co.  v.  Cashman,  132 
Fed.  807,  65  C.  C.  A.  607,  telegraph  company  not  liable  in  exemplary 
damages  for  transmitting  libelous  message  where  no  malice  shown ;  Hen- 
nessy  v.  Wilmerding-Loewe  Co.,  103  Fed.  95,  holding  exemplary  dam- 
ages not  awardable  by  master  on  accounting  directed  in  suit  for  infringe- 
ment of  trademark;  St.  Louis  etc.  Ry.  Co.  v.  Dysart,  89  Ark.  269,  116 
S.  W.  227,  refusing  to  allow  punitive  damages  for  injuries  sustained  in 
collision  at  railroad  crossing;  Davis  v.  Hearst,  160  Cal.  172,  116  Pac. 
543,  holding  to  offset  exemplary  damages  in  action  for  newspaper  libel, 
owner  of  paper  cannot  show  he  was  out  of  State  at  time  of  publica- 
tion; Kilboum  v.  Thompson,  McAr.  &  M.  (D.  C.)  425,  holding  person 
arrested  for  refusing  to  testify  before  congressional  committee  is  not 
entitled  to  exemplary  damages;  Southern  Ry.  Co.  v.  Davis,  132  Ga.  815, 
65  S.  E.  132,  reversing  verdict  for  plaintiff  on  account  of  instruction 
holding  ''damages  subject  of  impartial  and  enlightened  jury";  Illinois 
Cent.  R.  Co.  v.  Outland's  Admx.,  160  Ky.  724,  170  S.  W.  52,  awarding 
punitive  damages  against  railroad  for  failing  to  slow  down  in  passing 
through  town ;  Louisville  etc.  R.  Co.  v.  Roth,  130  Ky.  767,  114  S.  W. 
266,  upholding  award  of  two  thousand  dollars  as  punitive  damages  for 
negligence  of  railroad  in  failing  to  close  gates  at  crossing;  Philadelphia 
etc.  R.  Co.  V.  Green,  110  Md.  44,  71  Atl.  989,  refusing  punitive  damages 
to  one  assaulted  and  arrested  by  agent  of  railroad  company;  Boyer  v. 
Coxen,  92  Md.  371,  48  Atl.  163,  upholding  instruction  that  jury  could 
award  exemplary  damages  where  defendant's  servant  struck  plaintiff 
with  monkey-wrench  when  latter  went  to  deliver  goods  bought  by  de- 
fendant; Lampert  v.  Judge  &  Dolph  Drug  Co.,  238  Mo.  419,  Ann.  Oas. 
1913A,  861,  37  K  R.  A.  (N.  S.)  538,  141  S.  W.  1098,  holding  infringe- 
ment of  trademark  was  willful,  and  subject  to  punitive  damages;  Beau- 
lieu  V.  Great  Northern  Ry.  Co.,  103  Minn.  53,  14  Ann.  Gas.  462,  19 
L.  B.  A.  (N.  S.)  564,  114  N.  W.  355,  refusing  to  allow  punitive  damages 
against  railroad  that  had  carried  corpse  beyond  destination;  Cerrillos 
Coal  R.  R.  Co.  V.  Deserant,  9  N.  M.  68,  49  Pac.  813,  holding  in  statutory 
actions  for  injuries  causing  death  damages  are  compensation  for  pecuni- 
ary loss  to  parties  entitled  to  recover,  and  if  there  are  any  aggravating 
circumstances,  then  exemplary  damages  may  be  added ;  Craven  v.  Bloom- 
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ingdale,  171  N.  Y.  447,  64  N.  E.  171,  holding  in  action  against  master 
for  ill^al  arrest  caused  by  his  serf &nt,  instruction  jury  could  award 
punitive  damages,  without  further  instructing  that  defendant  not  liable 
unless  servant  acted  wantonly  and  maliciously  and  that  master  had  au- 
thorized or  ratified  such  acts,  is  erroneous ;  Webb  v.  Western  Union  Tel. 
Co.,  167  N.  C.  490,  83  S.  E.  571,  refusing  punitive  damages  for  delay 
in  sending  telegram;  Saunders  v.  Gilbert,  156  N.  C.  476,  38  L.  R.  A. 
(N.  S.)  404,  72  S.  E.  616,  awarding  punitive  damages  against  defendant, 
who  was  x>art  of-  mob  assaulting  plaintiff;  Logan  v.  Hodges,  146  N.  C. 
44,  14  Ann.  Oas.  103,  59  S.  E.  352,  awarding  exemplary  damages  against 
one  accusing  treasurer  of  county  of  stealing  county  funds;  Williams 
V.  Carolina  etc.  R.  Co.,  144  N.  C.  503,  12  Ann.  Oas.  1000,  12  L.  B.  A. 
(N.  8.)  191,  57  S.  E.  218,  holding  railroad  failing  to  stop  for  passenger 
at  fli^  station  is  not  liable  for  punitive  damages;  Wilson  v.  Atlantic 
Coast  Line  R.  Co.,  142  N.  C.  340,  55  S.  E.  259,  refusing  punitive  damages 
for  injury  sustained  at  crossing  where  complaint  failed  to  allege  act 
done  willfully;  Jackson  ▼.  American  etc.  Telegraph  Co.,  139  N.  C.  356, 
70  L.  R.  A.  738,  51  S.  E.  1018,  punitive  damages  allowed  for  wrongful 
arrest  made  solely  to  put  plaintiff  temporarily  out  of  way  so  as  to  prevent 
his  resistance  to  entry  on  his  land;  Voves  v.  Great  Northern  Ry.  Co., 
26  N.  D.  116,  48  K  R.  A.  (N.  S.)  30.  143  N.  W.  761,  refusing  to  allow 
punitive  damages  against  railroad  on  account  of  assault  made  on  pas- 
senger by  conductor;  Atchison  etc.  R.  R.  Co.  v.  Chamberlain,  4  Okl.  547, 
548,  46  Pac.  500,  applying  rule  in  action  against  railroad  for  injuries 
sustained  while  alighting  from  train  in  dark  at  unlighted  station ;  Amer- 
ican Lead  Pencil  Co.  v.  Davis,  108  Tenn.  256,  66  S.  W.  1130,  upholding 
submission  of  question  of  exemplary  damages  where  ten  year  old  child 
was  put  to  work  near  dangerous  machinery ;  Jopling  v.  Bluefield  Water- 
works ft  Imp.  Co.,  70  W.  Va.  675,  39  K  R.  A.  (N.  S.)  814,  74  S.  E.  945, 
holding  wrongful  act  done  under  claim  of  right  cannot  be  subject  of 
punitive  damages;  Barry  v.  Edmunds,  116  U.  S.  563,  29  L.  Ed.  733, 
6  Sup.  Ct.  508,  exemplary  damages  claimed,  but  suit  not  dismissed  be- 
cause record  shows  less  actual  damage  than  jurisdictional  amount; 
Mayer^  v.  Probe,  40  W.  Va.  250,  22  S.  E.  59,  statute  allowing  exemplary 
damages  for  selling  intoxicants  means  punitive  damages;  dissenting 
opinion  in  Brooke  v.  Clark,  57  Tex.  115,  116,  majority  allowing  ex- 
emplary damages  for  error  of  physician;  State  v.  Lazarus,  39  La.  Ann. 
201, 1  South.  409,  arguendo;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co. 
V.  Stamps,  84  Ark.  253,  104  S.  W.  1119,  majority  awarding  punitive 
damages  against  railroad  knocking  watchman  off  bridge  into  river  be- 
low, where  he  was  drowned. 

The  following  eases  disallowed  exemplary  damages :  WestemUnion  Tel. 
Co.  V.  Eyser,  91  U.  S.  496,  23  L.  Ed.  377,  where  no  signals  given  for 
wires  stretched  across  street;  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147 
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U.  S.  107,  111,  113,  87  L.  EcL  101,  102,  108.  13  Sup.  Ct.  263,  264,  265, 
against  corporation  for  oppressive  but  unauthorized  arrest  of  passenger; 
Miller  v.  Baltimore  etc.  R.  R.  Co.,  17  Fed.  Gas.  306,  applied  to  negligent 
hiring  of  fellow-servants;  Morse  v.  Duncan,  14  Fed.  398,  mere  neglect 
to  stop  train ;  New  York  etc.  Ry.  Co.  v.  Bennett,  50  Fed.  502,  1  C.  C.  A. 
544,  Rose  v.  Wilmington  etc.  R.  R.  Co.,  106  N.  C.  170,  11  S.  E.  527,  and 
Norfolk  etc.  R.  R.  Co.  v.  Neely,  91  Va.  542,  545,  22  S.  E.  370,  371, 
where  conductor  imperatively  ejected  but  without  violence;  St.  Louis 
etc.  Ry.  Co.  v.  Hall,  53  Ark.  10,  13  S.  W.  140,  where  servant  not  guilty 
of  willfulness  or  conscious  indifference;  Kansas  etc.  Ry.  Co.  v.  Lundin, 
3  Colo.  101,  negligence  in  construing  bridge;  Florida  Ry.  etc.  Co.  v. 
Webster,  25  Fla.  419,  420,  5  South.  719,  Chattanooga  R.  R.  Co.  v.  liddell, 
85  Ga.  495,  21  Am.  St.  Rep.  176,  U  S.  E.  855,  and  Rutherford  v.  Shreve- 
port  etc.  R.  R.  Co.,  41  La.  Ann.  794,  6  South.  644,  for  defective  track; 
Atchison  etc.  R.  R.  Co.  v.  McGinnis,  46  Kan.  112,  26  Pac.  454,  Chicago 
etc.  R.  R.  Co.  V.  Scurr,  59  Miss.  463,  42  Am.  Rep.  377,  East  Tennessee 
etc.  Ry.  Co.  v.  Lee,  90  Tenn.  574,  18  S.  W.  269,  and  Thomas  v.  Southern 
Ry.  Co.,  122  N.  C.  1006,  30  S.  E.  344,  where  no  evidence,  punitive  dam- 
ages should  not  be  left  to  jury;  Ragland  v.  St.  Louis  etc.  Ry.  Co.,  49 
La.  Ann.  1170,  22  South.  367,  negligence  in  switching  cars ;  Philadelphia 
etc.  R.  R.  Co.  V.  Hoeflich,  62  Md.  308,  50  Am.  Rep.  224,  and  Smith  v. 
Philadelphia  etc.  R.  R.  Co.,  87  Md.  52,  38  Atl.  1073,  for  forcible  eject- 
ment from  train  but  without  malice;  White  v.  Dresser,  135  Mass.  152, 
46  Am.  Rep.  455,  gross  negligence  but  no  wanton  deprivation  of  lateral 
support;  Hansley  v.  Jamesville  etc.  R.  R.  Co.,  117  N.  C.  569,  53  Am. 
8t.  Rep.  603,  32  L.  R.  A.  552,  23  S.  E.  444  (affirming  115  N.  C.  606,  44 
Am.  St.  R^.  477,  32  L.  R.  A.  546,  20  S.  E.  529,  for  mere  violation  of 
contract  of  carriage ;  Southern  Cotton  Press  etc.  Co.  v.  Bradley,  52  Tex. 
599,  600,  601,  for  negligent  killing;  Downey  y.  Chesapeake  &  0.  Ry.  Co., 
2d  W.  Va.  743,  for  wantonness  of  servants  unless  authorized  or  ratified ; 
Talbott  V.  West  Virginia  etc.  Ry.  Co.,  42  W.  Va.  562,  26  S.  E.  311,  for 
injury  to  horse  on  track. 

The  following  cases  allowed  exemplary  damages:  Denver  etc.  Ry.  Co. 
V.  Harris,  122  U.  S.  610,  30  L.  Ed.  1148,  7  Sup.  Ct.  1290,  against  corpo- 
ration for  injury  in  unlawfully  seizing  railroad ;  Gallena  v.  Hot  Springs 
R.  R.  Co.,  4  McCrary,  382,  13  Fed.  124,  Fell  v.  Northern  etc.  R.  R.  Co., 
44  Fed.  252,  Citizens'  etc.  R.  R.  Co.  v.  Willoeby,  134  Ind.  570, 33  N.  E. 
629,  and  Philadelphia  etc.  R.  R.  Co.  v.  Larkin,  47  Md.  162,  28  Am.  Rep. 
444,  for  wanton  ejectment  of  passenger  by  servant;  Brown  v.  Memphis 
etc.  R.  R.  Co.,  7  Fed.  63,  good  faith  in  enforcing  unreasonable  regulation 
is  only  matter  of  mitigation ;  Malloy  v.  Bennett,  15  Fed.  374,  for  wanton 
publication  of  libel  by  agent;  Wilson  v.  Vaughn,  23  Fed.  231,  willful 
refusal  of  commissioners  to  levy  tax  to  pay  judgment;  Morning  Journal 
Assn.  V.  Rutherford,  51  Fed.  515,  16  L.  R.  A.  804,  2  C.  C.  A.  354,  libel 
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wantoily  published;  Press  Pub.  Co.  y.  Monroe,  73  Fed.  200,  19  C.  C.  A. 
429,  wmnton  disregard  of  rights  in  publishing  poem ;  Cowen  v.  Winters, 
95  Fed.  935,  37  C.  C.  A.  628  (aflSrming  Winters  v.  Cowen,  90  Fed.  103, 
railroad  repudiated  mileage  tickets  sold  by  agreement  and  ejected  pas- 
senger; Times  Pub.  Co.  v.  Carlisle,  94  Fed.  768,  36  C.  C.  A.  475,  reckless 
publication  of  libel  though  no  ill  will;  Wheeler  etc.  Mfg.  Co.  v.  Boyce, 
36  Kan.  353,  59  Am.  Bep.  573,  13  Pac.  610,  and  Philadelphia  Traction 
Co.  V.  Orbann,  119  Pa.  St.  43,  44,  45,  12  Atl.  819,  820,  against  corpora- 
tion for  fraud  or  malice  of  agents;  Lake  Shore  etc.  Ry.  Co.  v.  Rosenz- 
weig,  113  Pa.  St.  544,  6  Atl.  553,  for  reckless  indifference  of  conductor 
in  putting  off  passenger;  Newman  v.  St.  Liouis  etc.  R.  R.  Co.,  2  Mo.  App. 
407,  for  willful  and  aggravated  trespass. 

Modified  in  Kansas  etc.  Ry.  Co.  v.  Kessler,  18  Kan.  525,  allowing 
punitive  dami^ea  for  expelling  passenger  from  freight  train  without 
notice  of  cessation  of  right  thereon;  P^ram  v.  Stortz,  31  W.  Va.  265, 
6  S.  E.  509,  overruled  in  Mayer  v.  Frobe,  40  W.  Va.  250,  22  S.  E.  59, 
punitive  damages  never  allowed  in  civil  action. 

Distinguished  in  dissenting  opinion  in  Stewart  v.  Cary  Lumber  Co., 
146  N.  C.  67,  68,  69,  59  S.  £.  552,  553,  majority  refusing  exemplary  dam- 
ages for  action  of  engineer  in  blowing  whistle  to  frighten  mule. 

Liability  of  corporations  for  exemplary  damages.    Note,  59  Am. 
St.  Biiep.  595,  596,  597,  598. 

When  a  master  or  employee  is  liable  in  exemplary  damages  for  the 
act  of  his  employee  or  servant.    Note,  101  Am.  St.  B^.  761. 

Exemplary  damages  as  matter  of  right.    Note,  19  Ann.  Gaa.  577. 

Liability  to  exemplary  damages  for  servant's  act.    Note,  48  L.  B.  A. 
(N.  S.)  85,  52. 

''Gross'*  negligence  is  relatlTe  term,  and  merely  means  absence  of  care 
necessary  under  drciimstanoe. 

Approved  in  H.  B.  Williams  v.  Western  Union  Telegraph  Co.,  203 
Fed.  144,  holding  employment  of  operator,  who  was  not  well  did  not  con- 
stitute gross  negligence;  George  N.  Pierce  Co.  v.  Wells  Fargo  &  Co., 
189  Fed.  562, 110  C.  C.  A.  645,  holding  clause  in  bill  of  lading  exempting 
carrier  from  liability  "except  for  gross  negligence''  was  not  against 
public  policy;  Oregon  Co.  v.  Roe,  176  Fed.  718,  100  C.  C.  A.  269,  up- 
holding instruction  given  by  lower  court  wherein  'Tiowever  slight,"  as 
regards  negligence,  was  stricken  out;  Kelly  v.  Malott,  135  Fed.  76,  67 
O.  C.  A.  548,  where  declaration  characterized  defendant's  negliprcnce  as 
gross  plea  setting  up  contract  exempting  defendant  from  negligence  is 
good;  Purple  v.  Union  Pac.  R.  R.  Co.,  114  Fed.  130,  67  L.  B.  A.  700, 
51  C.  C.  A.  564,  holding  one  boarding  freight  train  with  knowledge  that 
it  does  not  carry  passengers  is  trespasser  and  railroad  not  liable  to  him 
for  gross  negligence ;  Atchison  v.  Wills,  21  App.  D.  C.  562,  holding  proof 
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of  ordinaiy  negligence  will  support  allegation  of  gross  negligence;  Chi- 
cago etc.  Ry.  Co.  v.  Hamlcr,  215  111.  539,  541,  106  Am.  St.  Rep.  187» 
74  N.  E.  710,  where  Pullman  porter  injured  by  blowing  up  of  locomotive, 
contract  with  Pullman  company  releasing  railroad  from  liability  for 
injuries  is  complete  defense  though  negligence  was  gross;  Raymond  v. 
Portland  R.  R.  Co.,  100  Me.  534,  62  Atl.  605,  holding  erroneous  instrac- 
tion  that  if  conductor  could  by  exercise  of  great  care  discover  what 
passengers  wanted  to  get  off  at  crossing,  that  would  be  equivalent  to 
actual  knowledge;  Ridge  v.  Norfolk  Southern  R.  Co.,  167  N.  C.  526, 
83  S.  E.  770,  discussing  measure  of  care  against  accidents  which  em- 
ployer must  take  to  avoid  responsibility  for  injuries  to  employee;  Char- 
lotte Trouser  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  139  N.  C.  386,  51  S.  E. 
974,  where  carrier  knew  that  trunks  of  passenger  contained  samples  but 
received  them  as  baggage,  it  was  liable  for  loss  sustained  through  lack  of 
ordinary  care  after  passenger  had  had  reasonable  time  to  remove  same ; 
Wiley  V.  Rutland  R.  Co.,  86  Vt.  511,  86  Atl.  812,  holding  carrier  per- 
forms duty  when  it  exercises  ordini^ry  care  toward  persons  around 
station ;  Barker  v.  Ohio  River  R.  R.  Co.,  51  W.  Va.  434,  90  Am.  St.  Rep. 
818,  41  S.  E.  153,  holding  woman  not  guilty  of  contributory  negligence 
for  walking  backward  while  helping  children  on  to  platform  and  falling 
into  hole  of  which  she  had  no  knowledge;  dissenting  opinion  in  Daven- 
port V.  Southern  Ry.  Co.,  135  Fed.  967,  68  C.  C.  A.  444,  majority  hold- 
ing complaint  against  nonresident  railroad  and  its  resident  servants,  to 
recover  for  death  caused  by  negligent  acts  of  servants,  does  not  state 
separable  controversy  removable  by  railroad  alone;  Preston  v.  Prather, 
137  U.  S.  609,  S4  L.  Ed.  790,  11  Sup.  Ct.  163,  gratuitous  bailees  only 
liable  for  gross  negligence;  Schumacher  v.  St.  Louis  etc.  R.  R.  Co.,  39 
Fed.  177,  holding  conductor  guilty  of  gross  negligence  in  switching; 
Kansas  etc.  Ry.  Co.  v.  Lundin,  3  Colo.  101,  and  Hansley  v.  Jamesville, 
etc.  R.  R.  Co.,  115  N.  C.  606,  44  Am.  St.  Rep.  477,  32  L.  R.  A.  546,  20 
S.  £.  529,  disallowing  punitive  damages  for  mere  negligence ;  Florida  etc. 
Ry.  Co.  V.  Hirst,  30  Fla.  38,  32  Am.  St.  Rep.  33,  16  L.  R.  A.  639,  11 
South.  513,  does  not  mean  only  willful  or  reckless ;  Chattanooga  R.  R.  Co. 
V.  Liddell,  85  Ga.  495,  21  Am.  St.  Rep.  176,  11  S.  E.  855,  disallowing 
punitive  damages  for  defective  track;  Kansas  etc.  Ry.  Co.  v.  Kessler, 
18  Kan.  525,  expelling  passenger  from  freight  train  without  public  notice 
that  such  were  no  longer  carried;  Reed  v.  Western  Union  Tel.  Co.,  135 
Mo.  672,  58  Am.  St.  Rep.  615,  34  L.  R.  A.  496,  37  S.  W.  906,  company 
cannot  exempt  itself  from  liability  for  negligence;  Southern  Cotton 
Press  etc.  Co.  v.  Bradley,  52  Tex.  600,  gross  negligence  for  which  ex- 
emplary damages  are  allowed  by  statute  means  conscious  indifference; 
dissenting  opinion  in  Atchison  etc.  R.  R.  Co.  v.  McClurg,  59  Fed.  868, 
8  C.  C.  A.  322,  majority  holding  instruction  erroneous  requiring  ordinary 
care  of  traveler  and  high  care  of  railroad  at  crossing;  Albion  Lumber 
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Co.  V.  De  Nobra,  72  Fed.  741, 19  C.  C.  A.  168,  Scripps  v.  Reilly,  35  Mich. 
393;  and  Davenport  v.  Southern  Ry.  Co.,  124  Fed.  984,  all  arguendo. 
Disapproved  in  Lockwood  v.  Belle  City  etc.  Street  R.  R.  Co.,  92  Wis. 
112,  66  N.  W.  870,  recognizing  three  grades  of  negligence;  Poling  v. 
Ohio  etc.  R.  R.  Co.,  38  W.  Va.  661,  24  L.  R.  A.  228,  18  S.  E.  787,  showing 
when  grades  of  negligence  are  applicable. 

Care  required  of  bankers  acting  as  agents  or  bailees.    Note,  38 
Am.  St.  Bap.  782. 

Miscellaneous.  Cited  in  Bitner  v.  Utah  etc.  Ry.,  4  Utah,  505,  11 
Pac.  621,  no  interference  with  verdict  not  outrageous. 

91  n.  8.  496-496,  23  K  Ed.  S77,  WESTEBK  XJNIOK  TEI..  00.  T.  ET8EB. 

MUwaukee  etc.  By.  Co.  v.  Arms,  91  U.  S.  489-496,  23  !•.  Ed.  374,  followed 
as  to  exemplary  damages. 

Approved  in  Western  Union  Tel.  Col  v.  Cashman,  132  Fed.  807,  65 
C.  C.  A.  607,  telegraph  company  not  liable  to  punitive  damages  for 
transmission  of  libelous  message  where  no  malice  shown;  City  Electric 
etc.  R.  R.  Co.  V.  Conery,  61  Ark.  385,  54  Am.  St.  Rep.  264,  31  L.  B.  A. 
571,  33  S.  W.  427,  holding  electric  company  bound  to  use  care  to  pre- 
vent escape  of  electricity. 

Modified  in  Kansas  etc.  Ry.  Co.  v.  Kessler,  18  Kan.  525,  allowing 
exemplary  damages  for  gross  negligence  in  expelling  passenger  from 
freight  train  without  notice  that  such  were  no  longer  carried. 

Liability  of  corporations  for  exemplary  damages.    Note,  59  Am. 
St.  B^.  609. 

Bzvmplaiy  damages  are  allowed  only  when  tort  is  accompanied  by 
malice. 

Approved  in  Memphis  Tel.  Co.  v.  Cumberland  Tel.  ft  Telegraph  Co., 
231  Fed.  843,  holding  mistake  made  by  superintendent  of  telegraph 
company  in  removing  apparatus  affords  no  ground  for  punitive  damages. 

91  U.  8.  496-603,  23  L.  Ed.  377,  MATEB  v.  HELLMAN. 

Assignments  for  equal  benefit  of  creditors  are  favored  by  court  ' 
Approved  in  In  re  Plotke,  104  Fed.  968,  44  C.  C.  A.  282,  holding 
where  four  months  prior  to  x)etition  in  bankruptcy  it  appears  that 
bankrupt  made  assignment  for  creditors,  it  is  not  presumed  in  favor 
of  jurisdiction  that  assignee  continued  in  business  in  district,  in  ab- 
sence of  afi&rmative  allegation ;  Reed  v.  Mclntyre,  98  U.  S.  510,  25  L.  £d. 
172,  disallowing  on  bankruptcy  priority  of  creditor  who  levied  after 
assignment;  In  re  Walker,  18  Bank.  Reg.  56,  20  Fed.  Cas.  5,  same; 
Olney  v.  Tanner,  10  Fed.  114,  not  set  aside  in  favor  of  on©  creditor 
unless  clearly  fraudulent;  Torlina  v.  Trorlicht,  6  N.  M.  65,  67,  69, 
vra— 7a 
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70,  27  Pac.  797,  798,  799,  assignment  honestly  made,  but  eansing  some 
delay,  not  fraudulent;  Haas  v.  O'Brien,  66  N.  Y.  601,  holding  same 
though  bankruptcy  proceedings  are  taken  within  six  months;  Boese  v^ 
King,  78  N.  T.  479,  allowing  assignment  not  defeated  by  bankrupt  act; 
Pettit  y.  Parsons,  9  Utah,  228,  33  Pac.  1039,  to  be  set  aside,  fraud  must 
be  within  knowledge  of  assignees. 

Bankruptcy  act,  so  far  as  concerns  creditors,  is  to  secure  equality  of 
distribution  of  assets. 

Approved  in  Randolph  v.  Scrubs,  190  U.  S.  637,  47  L.  Ed.  1170, 
23  Sup.  Ct.  712,  holding  assignee  in  general  deed  of  assignment  which 
has  been  avoided  by  bankruptcy  has  lien  on  bankrupt's  estate  for  sums 
paid  by  him  for  services  rendered  to  him  prior  to  adjudication;  In  re 
Iroquois  Mach.  Co.,  166  Fed.  630,  holding  wher^e  attachment  is  dissolved 
by  bankruptcy  proceedings,  attaching  creditor  is  entitled  to  attaching 
costs  as  preferred  claim;  In  re  Wilmington  Hosiery  Co.,  120  Fed.  186, 
holding  where  insolvent  corporation  against  which  bill  was  filed  alleging 
its  insolvency  and  praying  appointment  of  receiver  admitted  its  in- 
solvency, whereupon  receiver  was  appointed  who  took  possession,  did 
not  permit  property  to  be  removed  within  Bankruptcy  Act  of  1898,  §  3a 
(1) ;  Harbaugh  v.  Costello,  184  111.  116,  76  Am.  St.  Rep.  150,  56  N.  E. 
366,  holding  County  Court  could  not,  after  passage  of  bankruptcy  act, 
entertain  petition  under  State  assignment  law;  Boese  v.  King,  108 
U.  S.  386,  27  L.  Ed.  763,  2  Sup.  Ct.  770,  refusing  aid  to  creditors  not 
availing  themselves  of  bankrupt  act,  seeking  advantages;  In  re  Curtis, 
91  Fed.  740,  741,  State  administration  on  assignment  is  void  for  pur- 
pose of  bankruptcy  court;  Geery's  Appeal,  43  Conn.  301,  21  Am.  Rep. 
663^  disallowing  objection  by  creditor  to  state  proceedings  where  equality 
is  accomplished. 

^  Distinguished  in  In  re  Chase,  124  Fed.  768,  59  C.  C.  A.  629,  holding 
assignee  under  assignment  for  benefit  of  creditors  may  recover  for 
disbursements  and  services  made  for  benefit  of  estate  prior  to  filing  of 
bankrupt's  petition. 

Transactions  of  debtor,  anterior  to  prescribed  periods,  within  which  they 
are  Toid,  are  presumably  acquiesced  in  by  creditors. 

Approved  in  In  re  Farrell,  176  Fed.  509,  612,  100  C.  C.  A.  63,  re- 
fusing to  declare  assignor  bankrupt  six  months  after  assignment  for 
benefit  of  creditors;  Seixas  v.  Citizens'  Bank,  38  La.  Ann.  441,  prefer- 
ence contracts  within  three  months  void  in  Louisiana. 

Distinguished  in  In  re  Kraft,  3  Fed.  894,  objections  may  be  made  to 
discharge,  where  not  to  assignment. 

Assignments  for  creditors,  not  otherwise  invalid,  and  made  anterior  to 
the  prescribed  period,  within  which  transactions  by  debtor  are  void,  are 
not  contestable  by  assignee^ 
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Approved  in  Commeroial  etc.  Bk.  v.  Busoh-Grace  Produce  Co.,  228 
Fed.  302,  holding  whether  instrument  is  general  assignment  is  question 
of  evidence;  Stellwagen  v.  Clum,  218  Fed.  732,  134  C.  C.  A.  408,  holding 
trustee  in  bankruptcy  could  not  question  validity  of  bill  of  sale  of  lum- 
ber to  creditor,  nor  assignment,  where  lumber  more  than  four  months 
prior  to  bankruptcy,  was,  by  bankrupt,  with  creditor's  consent,  sold  and 
account  against  purchaser  assigned  to  creditor;  Patty- Joiner  ft  Eubank 
Co.  V.  Cummins,  93  Tex.  602,  67  S.  W.  567,  holding  general  assignment 
for  such  creditors  only  as  released  assignor  from  further  liability  not  in- 
valid as  transfer  of  property,  except  on  bankruptcy  proceedings;  Mc- 
Intire  v.  Jennings,  38  Wash.  123,  80  Pac.  280,  under  Bankruptcy  Act, 
1898,  §  67e,  assignment  for  benefit  of  creditors  made  by  bankrupt  more 
than  four  months  before  petition  is  not  avoidable  by  trustee  in  bank- 
ruptcy ;  Binder  v.  McDonald,  106  Wis.  337,  82  N.  W.  157,  holding  under 
Wis.  Rev.  Stats.,  §  1694a,  attachment  levied  within  five  days  before  gen- 
eral assignment  may  be  dissolved  where  bankruptcy  proceedings  have  not 
been  actually  begun;  Adams  v.  Hyams,  19  Blatchf.  491,  8  Fed.  419,  In  re 
Temple,  4  Sawy.  99,  Fed.  Cas.  13,825,  In  re  Troth,  1  Fed.  407,  Stowe  v. 
Belfast  Bank,  92  Fed.  92,  and  Geery's  Appeal,  43  Conn.  299,  21  Am.  Bep. 
660,  good  title  to  assignee,  but  may  be  defeated  by  bankruptcy,  if  within 
period;  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  14  Bank.  R^.  311, 10  Fed. 
Cas.  488,  assignment  within  period  is  void;  Bimonson  v.  Sinsheimer,  95 
Fed.  952,  37  C.  C.  A,  337,  applying  rule,  under  act  of  1898 ;  Castleberg 
V.  Wheeler,  68  Md.  280,  12  Atl.  7,  good  title  goes  to  assignee  till  set 
aside  by  assignee ;  Riley  v.  Carter,  76  Md.  607,  86  Am.  St  Bep«  456,  19 
L.  K.  A.  498,  25  Atl.  672,  arguendo. 

Assignment  for  creditors  as  act  of  bankruptcy.    Note,  28  Am.  Dec. 
214. 

State  law,  as  to  assignments  for  creditors,  not  dlscliarglng  debtor  from 
his  debts,  Is  not  suspended  by  banknipt  act. 

Approved  in  In  re  Bridge,  230  Fed.  185,  188,  holding  adjudication 
in  bankruptcy  made  twenty  months  after  assignment  would  not  change 
title  to  property  already  dealt  with  by  assignee;  Johnson  v.  Crawford 
&  Yothers,  154  Fed.  765,  holding  bankruptcy  act  did  not  supersede  State 
act  providing  for  arrest  of  bankrupt;  In  re  Macon  Sash  etc.  Co.,  112 
Fed.  333,  holding  appointment  of  receiver  to  administer  assets  under 
insolvent  law,  after  passage  bankruptcy  act,  is  void;  K^cham  v.  Mc- 
Namara,  72  Conn.  714,  46  Atl.  148,  holding  after  passage  of  bankruptcy 
law,  trustee  in  insolvency  to  whom  debtor  made  assignment  has  no 
such  interest  in  insolvent's  estate  as  entitles  him  to  maintain  suit  to 
set  aside  fraudulent  and  preferential  conveyance;  Downer  v.  Porter, 
116  Ky.  426,  76  S.  W.  136,  under  Ky.  Stats.  1899,  §  1910,  trustee  under 
assignment  for  creditors  could  sue  to  bring  property  previously  conveyed 
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into  trust  fund,  though  bankruptcy  act  in  force;  Sabin  v.  Chrisman, 
79  Or.  198,  202,  154  Pac.  910,  upholding  assignment  as  against  lien 
of  attaching  creditor;  Pelton  v.  Sheridan,  74  Or.  181,  144  Pac.  411, 
upholding  lien  of  attachment  levied  before  bankruptcy  proceedings, 
although  no  judgment  was  obtained  until  after  same  were  commenced; 
Hilliard  v.  Burlington  Shoe  Co.,  76  Yt.  60,  56  Atl.  284,  assignment 
for  creditors  under  State  assignment  act  is  not  void  vfiless  seasonably 
impeached  by  bankruptcy  proceedings;  In  re  Sievers,  91  Fed.  368,  as- 
signment valid,  in  absence  of  proceedings  in  bankruptcy;  Davis  v. 
Bohle,  92  Fed.  326,  34  C.  C.  A.  372,  adjudication  within  four  months 
avoids  assignment;  Schroder  v.  Tompkins,  58  Fed.  674,  Southern  etc. 
Trust  Co.  V.  Benbow,  96  Fed.  525,  Akers  v.  Rowan,  33  S.  C.  470,  10 
L.  B.  A.  714,  12  S.  E.  171,  and  Stellwagen  v.  Clum,  218  Fed.  736,  134 
C.  C.  A.  408,  all  arguendo. 

Distinguished  in  Rockville  Nat.  Bank  v.  Latham,  88  Conn.  73,  89  Atl. 
1118,  holding  bankruptcy  proceedings  of  one  engaged  in  farming  comes 
within  United  States  bankruptcy  statute. 

Relation  of  bankrupt  law  to  insolvent  proceedings  under  State  laws. 
Note,  46  L.  B.  A.  180,  187,  190. 

91  n.  8.  503-510,  23  I*.  Ed.  398,  BABI£  T.  McVBIOH;. 

Dae  notice  to  defendant,  actual  or  constiuctiTe  la  essential  to  juris- 
diction. 

Approved  in  United  States  v.  Taylor,  157  Fed.  719,  holding  only  way 
to  attack  service  of  process  is  by  injunction;  Gage  v.  Riverside  Trust 
Co.,  156  Fed.  1004,  holding  bill  in  equity  to  cancel  trust  deeds  and  mort- 
gages did  not  warrant  substituted  service ;  Chatham  v.  Mansfield,  1  Cal. 
App.  302,  82  Pac.  345,  upholding  Code  Civ.  Proc.,  §  1119,  providing  for 
substituted  service  where  person  whose  right  to  office  is  contested  can- 
not be  found;  Bryant  v.  Shute's  Exr.,  147  Ky.  273, 144  S.  W.  31,  holding 
defendant  residing  in  Massachusetts  for  eight  years  established  suffi- 
cient residence  to  support  substituted  service;  Newman  v.  Mackey, 
37  Tex.  Civ.  89,  83  S.  W.  33,  holding  absence  of  seal  on  citation  is  sub- 
ject of  direct  attack  only;  Dowell  v.  Goodwin,  22  R.  L  292,  47  Atl. 
695,  holding  equity  may  enjoin  enforcement  of  judgment  obtained  by 
fraud  of  officer  charged  with  service  of  writ,  though  his  return  be 
regular  on  its  face  and  show  service;  Park  Land  etc.  Co.  v.  Lane,  106 
Va.  308,  55  S.  E.  671,  holding  substituted  service  void  for  account  of 
process  server's  failure  to  explain  purport  of  summons;  Opelika  v. 
Daniel,  59  Ala.  219,  statute  not  complied  with  no  jurisdiction ;  Paullings 
V.  Creagh,  63  Ala.  401,  must  appear  on  record;  Mastin  v.  Gray,  19 
Kan.  461,  463,  469,  27  Am.  B^.  151,  152,  158,  sheriff's  return  of  service 
may  be  shown  false  by  extrinsic  evidence;  Troyer  v.  Wood,  96  Mo. 
480,  9  Am.  St.  Bap.  868,  10  S.  W.  43,  notice  published  in  wrong  name, 
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judgment  invalid ;  Dorr  y.  Rohr,  82  Ya.  363,  3  Am.  St.  Bep.  109,  publi- 
eation  in  Virginia,  during  war,  on  citizen  in  New  York,  judgment  void. 

Service  of  process  constituting  due  process  of  law.  Note,  60 
L.  R.  A.  598. 

Judgments,  given  without  Jurisdiction  of  person  and  subject  matter,  are 
void. 

Approved  in  King  v.  Davis,  137  Fed.  208,  under  Va.  Code  1904, 
p.  1684,  authorizing  substituted  service  by  deliveiy  at  defendant's  usual 
abode  and  by  giving  information  of  its  purport  to  wife  or  any  person 
found  there  who  is  member  of  family,  return  showing  service  by  leaving 
copy  with  wife  but  not  stating  that  she  was  member  of  family,  is  suffi- 
cient, and  judgment  thereon  vacated  on  motion  to  vacate  default  judg- 
ment in  scire  facias  proceedings;  Amsbaugh  v.  Exchange  Bank,  33  Kan. 
105,  5  Pac.  388,  such  judgment  not  enforceable  in  another  State ;  Missouri 
etc.  Ry.  Co.  v.  Reid,  34  Kan.  413,  8  Pac.  848,  judgment  enjoined ;  Troyer 
V.  Wood,  96  Mo.  480,  9  Am.  St  Rep.  368,  10  S.  W.  43,  publication  of 
notice  in  wrong  name,  judgment  void;  Hauswirth  v.  Sullivan,  6  Mont. 
210,  9  Pac.  803,  may  be  set  aside  by  matter  outside  the  judgment. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judg- 
ments, decrees  and  other  judicial  determinations.  Note,  54  Am. 
St  Rep.  846* 

Injunction  against  judgment  for  want  of  jurisdiction  or  invalidity. 
Note,  31  L.  R.  A.  202,  207. 

Oonstructive  notice  is  only  admitted  in  cases  coming  fairly  within  terms 
of  statute  authorising  it.  . 

Approved  in  Johnson  v.  Hunter,  147  Fed.  136,  77  C.  C.  A.  359,  under 
Ark.  Laws  1895,  p.  88,  for  enforcement  of  pa3rment  of  levee  taxes,  affi- 
davit that  defendant  is  nonresident  of  county  and  absent  therefrom  and 
that  there  is  no  occupant  of  land  is  prerequisite  to  service  by  publica- 
tion ;  King  v.  Davis,  137  Fed.  206,  under  Va.  Code  1904,  p.  1684,  author- 
izing substituted  service  by  jwsting  on  ''front"  door  return  showing 
service  by  posting  on  ''door"  does  not  show  valid  service;  Guaranty 
Trust  etc.  Co.  v.  Green  Cove  Springs  etc.  Rw  R.  Co.,  139  U.  6.  148,  35 
L.  Ed.  120,  11  Sup.  Ct.  516,  publication  for  full  period  necessary;  Mas- 
sOlon  Engine  etc.  Co.  v.  Hubbard,  11  S.  D.  329,  77  N.  W.  589^  where 
wife  moved  temporarily,  in  absence  of  husband,  service  cannot  be  made 
on  him  there;  Opelika  v.  Daniel,  59  Ala.  219,  no  strict  compliance  with 
statute,  no  jurisdiction ;  Paullings  v.  Creagh,  63  Ala.  401,  record  reciting 
service,  made  in  "due  form,"  is  insufficient. 

'TTsual  place  of  abode,"  designated  as  place  for  service,  means  the  then 
present  residence,  and  not  the  last  place  of  abode. 
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Approved  in  Swarts  v.  Christie  Grain  etc.  Co.,  166  Fed.  343,  holding 
service  on  ''general  agent"  of  foreign  corporation  will  not  support  ser- 
vice on  ''managing  agent";  Berryhill  v.  Sepp,  106  Minn.  460,  21  L.  B.  A. 
(N.  S.)  344,  119  N.  W.  405,  holding  service  made  at  home  of  wife  sepa- 
rated from  husband  will  not  constitute  service  on  latter;  Minnesota 
Thresher  Mfg.  Co.  v.  L'Heureux,  82  Neb.  693,  118  N.  W.  565,  holding 
service  at  "late  place  of  residence"  means  usual  place  of  residence; 
Grant  v.  Lawrence,  37  Utah,  455,  Ann.  Oas.  19120,  280,  108  Pae.  933, 
holding  service  on  plaral  wife  of  defendant  then  residing  in  England 
not  sufficient  to  confer  jurisdiction;  Waterman  v.  Bash,  46  Wash.  218, 
89  Pac.  558,  holding  service  on  nonresident  cannot  be  made  at  home  of 
daughter;  Swift  v.  Meyers,  13  Sawy.  589,  37  Fed.  42,  affidavit  of  ser- 
vice, "at  usual  abode  in  'A'  county,"  not  sufficient,  where  usual  place 
of  abode  is  required;  Madison  County  Bank  v.  Suman,  79  Mo.  530,  affi- 
davit of  service  at  "last  usual  abode"  insufficient. 

Meaning  of  term  "place  of  abode."    Note,  Ann.  Oas.  19120,  288. 

Where  process  may  be  served  under  statutes  providing  for  service 
by  leaving  at  usual  place  of  abode,  etc.  Note,  21  L.  B.  A.  (N.  S.) 
847. 

Parties  having  left  seTen  montlui  before  and  gone  into  Oonf ederate 
lines,  notice  of  suit  cannot  be  posted  on  his  house,  as  his  "usual  place  of 
abode,**  and  Judgment  thereon  is  void. 

Approved  in  Munger  v.  Doolan,  75  Conn.  658,  661,  55  Atl.  170,  171, 
holding  under  Rev.  Stats.  1902,  §  828,  attachment  of  nonresident's  prop- 
erty served  by  leaving  copy  of  process  and  complaint  at  property 
attached  for  defendant,  and  not  for  person  in  possession  thereof,  is 
void ;  Swift  v.  Meyers,  13  Sawy.  589,  37  Fed.  42,  affidavit  of  service  at 
usual  abode  in  "A"  county  not  sufficient  where  law  requires  usual  place 
of  abode;  Dorr  v.  Gibboney,  3  Hughes,  389,  Fed.  Cas.  4006,  disallowing 
service  by  publication,  during  war,  against  loyal  citizen;  Bank  of  Old 
Dominipn  v.  McVeigh,  29  Gratt.  554,  applied  to  notice  to  indorser; 
Opelika  v.  Daniel,  59  Ala.  219,  and  Paullings  v.  Creagh,  63  Ala.  401, 
both  arguendo. 

In  proceedings  in  rem,  notice  is  requisite  in  order  that  sentanco  may 
have  validity. 

Approved  in  Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  804,  discussins^ 
liability,  on  reoi^anization  of  railroad,  for  debts  of  original  corporation. 

Miscellaneous.  Cited  in  Von  Roy  v.  Blackman,  3  Woods,  101,  Fed. 
Cas.  16,997. 

91  U.  8.  510-516,  23  L.  Ed.  401,  AETNA  ZJFE  INS.  00.  T.  FRANCE. 

Where  it  is  agreed  that  misrepresentation  as  to  age  or  disease  shall 
void  the  policy,  the  materiality  thereof  is  not  to  be  considered. 


U43  -  AETNA  LIFE  INS.  CO.  v.  PRANCE.    91  U.  S.  510-516 

Approved  in  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  554,  58  L.  Ed.  364, 
34  Sup.  Ct.  186,  holding  false  assertion  that  insured  had  never  been  re- 
jected by  other  company  avoided  policy;  Atlas  Reduction  Co.  v.  New- 
Zealand  Ins.  Co.,  138  Fed.  499,  9  L.  R.  A.  (N.  S.)  438,  71  C.  C.  A.  21, 
construing  iire  policy  containing  ''loss  payable''  indorsement  with  ref- 
erence to  waiver  of  provision  against  encumbrances;  National  Surety 
Co.  V.  Long,  125  Fed.  892,  60  C.  C.  A.  623,  holding  covenant  to  notify 
surety  of  default  of  principal  immediately  is  not  performed  by  mailing 
notice  eleven  days  after  default  known ;  Standard  Life  &^  Accident  Ins. 
Co.  V.  Sale,  121  Fed.  667,  61  L.  B.  A.  387,  57  C.  C.  A.  418,  holding  pro- 
vision  in  policy  that  insured  makes  following  true  and  complete  state- 
ments which  are  hereby  made  part  of  contract  of  insurance,  and  if  any 
of  said  statements  be  false  then  jwlicy  is  void,  makes  statements  war- 
ranties; Security  Mut.  Life  Ins.  Co.  v.  Webb,  106  Fed.  811,  55  L.  R.  A. 
122,  45  C.  C.  A.  648,  holding  statement  denying  that  insured  had  for- 
merly made  application  on  proposal  to  any  company  or  agent  on  which 
policy  had  not  been  issued  was  false  and  avoided  policy,  where  appli- 
cant had  after  signing  application   refused  to   comply  with   further 
physical  examination  and  company  rejected  application ;  Rice  v.  Fidelit y 
&  Deposit  Co.,  103  Fed.  430,  43  C.  C.  A.  270,  holding  written  statement 
by  employers  to  obligor  on  indemnity  bond  against  employee's  embezzle- 
ment, to  effect  that  they  will  invariably  apply  certain  checks  to  his 
action,  which  parties  agree  shall  be  condition  precedent  to  recovery  on 
bond,  is  warranty;  Hubbard  v.  Mutual  Reserve  Fund  Life  Assn.,  100 
Fed.  722,  40  C.  C.  A.  665,  holding  answer  that  applicant  had  not  con- 
sulted physician  since  childhood  is  breach  of  warranty  where  he  had 
been  treated  within  five  years  previous  to  application;  Hunt  v.  Fidelity 
&  Casualty  Co.,  99  Fed.  245,  39  C.  C.  A.  496,  holding  provision  in  insur- 
ance contract  against  loss  by  embezzlement  by  assured 's  agent  that  as- 
sured will  make  monthly  comparison  and  verification  of  cash  in  agent's 
hands  with  accounts  and  vouchers  not  qualified  by  declaration  in  appli- 
cation that  answers  are  true  to  best  of  knowledge  and  belief  of  assured ; 
Wolverine  Brass  Works  v.  Pacific  Coast  Casualty  Co.,  26  Cal.  App.  185, 
146  Pac.  185,  holding  where  one  seeking  indemnity  bond  for  cashier 
claims  no  knowledge  of  acts  of  dishonesty,  failure  to  examine  books 
deemed  material  where  it  is  shown  they  would  have  proved  embezzle- 
ment; Griffith  V.  Metropolitan  Life  Ins.  Co.,  36  App.  D.  C.  15,  refusing 
to  allow  recovery  when  insured  suppressed  fact  that  he  had  been  at- 
tended by  physician;  Rodier  v.  Life  Insurance  Co.,  32  App.  D.  C.  167, 
upholding  direct  verdict  of  lower  court  in  favor  of  insurance  company, 
where  evidence  showed  falsity  in  insured's  reports;  Nelson  v.  Neder- 
land  etc.  Ins.  Co.,  110  Iowa,  602,  81  N.  W.  807,  holding  false  statement 
that  applicant's  health  was  good,  and  that  he  had  no  occasion  to  con- 
sult physician,  avoids  policy;  Stewart  v.  Equitable  etc.  Assn.,  110  Iowa, 
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631,  81  N.  W.  782y  applying  rule  to  question  in  application  as  to  length 
of  time  since  applicant  had  consulted  physician,  and  for  what  disease; 
Johnson  y.  Massachusetts  Ben.  Assn.,  9  Kan.  App.  244,  69  Pac.  671, 
holding  acceptance  and  retention  of  premium  after  insurer  has  knowl- 
edge of  facts  waives  falsity  of  representation  as  to  age ;  Tobin  v.  Modern 
Woodmen  of  America,  126  Mich.  168,  86  N.  W.  472,  holding  where  in- 
surance certificate  makes  truth  of  insured's  statement  in  application 
that  he  is  at  time  in  good  health  essential  to  validity  of  certificate,  it 
is  error  to  permit  jury  to  excuse  breach  of  such  warranty  on  theory  that 
false  statement  worked  no  prejudice ;  Taylor  y.  Grand  Lodge  A,  0.  U.  W., 
96  Minn.  446,  106  N.  W.  410,  where  laws  of  beneficial  order  restricted 
membership  to  those  under  forty-five  years,  false  understatement  in 
application  of  age  by  one  over  such  age  avoided  certificate ;  Shoucair  ▼. 
North  British  &  Mercantile  Ins.  Co.,  16  N.  M.  673,  120  Pac.  330,  holding 
failure  to  state  existence  of  chattel  mortgage  will  avoid  fire  insurance 
policy;  Thomas  v.  Travelers'  Ins.  Co.,  13  N.  D.  460,  101  N.  W.  901, 
applying  rule  where  life  policy  provided  that  it  was  to  take  effect  only 
when  first  premium  paid  while  insured  in  good  health,  and  premium  paid 
while  insured  suffered  from  latent  disease;  Willoughby  v.  Fidelity  etc. 
Co.,  16  Okl.  664,  86  Pac.  716,  applying  rule  in  construing  bank  official's 
bond ;  Elliott  v.  Knights  of  The  Modem  Maccabees,  46  Wash.  326,  13 
L.  R.  A.  (N.  S.)  866,  89  Pac.  930,  holding  notice  to  agent  of  mutual  bene- 
fit society  as  to  applicant  being  over  age  limit  will  not  be  notice  to  com- 
pany so  as  to  constitute  waiver;  Knickerbocker  Life  Ins.  Co.  v.  Trefez, 
104  U.  S.  202,  26  L.  Ed.  710,  Kelly  v.  Life  Ins.  Co.,  113  Ala.  466,  21 
South.  366,  Powers  Vi  Northeastern  Mut.  Life  Assn.,  60  Vt.  636,  and 
Boyle  V.  Northwestern  etc.  Relief  Assn.,  96  Wis.  319,  70  N.  W.  364,  all 
holding  answer  must  be  true,  irrespective  of  ignorance ;  Tref z  v.  Knicker- 
bocker Life  Ins.  Co.,  24  Fed.  Cas.  178,  must  be  correct,  whether  war- 
ranties or  representations;  Hoffman  v.  Supreme  Council  American 
Legion  of  Honor,  36  Fed.  263,  264,  256,  jui^  may  be  instructed  that 
party  may  recover  if  not  ''essentially"  untrue;  Brady  v.  United  Life 
Ins.  Assn.,  60  Fed.  729,  9  C.  C.  A.  252,  failing  to  give  addresses  of  all 
physicians  who  attended  him,  policy  is  void;  American  Credit  Indem- 
nity Co.  V.  Carrollton  etc.  Mfg.  Co.,  96  Fed.  113,  36  C.  C.  A.  671,  applied 
to  insurance  against  business  loss;  Johnson  v.  Maine  etc.  Ins.  Co.,  83 
Me.  188,  22  Atl.  108,  falsely  stating  his  brother  was  not  insane  avoids; 
Cobb  V.  Covenant  Mut.  Ben.  Assn.,  163  Mass.  178,  25  Am.  St.  Rep.  621, 
10  L.  B.  A.  667,  26  N.  E.  231,  stating  not  consulted  physician  in  ten 
years,  when  he  procured  advice;  Alabama  Gold  Life  Ins.  Co.  v.  Gamer, 
77  Ala.  216,  Whitmore  v.  Supreme  Lodge  Knights  &  Ladies  of  Honor, 
100  Mo.  47,  13  S.  W.  497,  and  Aloe  v.  Mutual  Reserve  Life  Assn.,  147 
Mo.  576,  676,  678,  49  S.  W.  666,  657,  must  be  true,  irrespective  of  mate- 
riality; Union  Central  life  Ins.  Co.  v.  Cheever,  36  Ohio  St.  208,  S8  Am. 
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Rep.  576,  eyidence  of  knowledge  of  falsity,  immaterial,  properiy  re- 
jected; Co-operative  Life  Assn.  ▼.  Leflore,  53  Miss.  15,  and  Connecticut 
Mut.  Life  Ins.  Co.  v.  Pyle,  44  Ohio  St.  30,  5S  Am.  Rep.  78S,  4  N.  E.  469, 
void,  thongh  without  fraud;  dissenting  opinion  in  Blumer  v.  Phoenix 
Ins.  Co.,  45  Wis.  654,  majority  holding  policy  voided  for  misrepresenta- 
tion; Fire  Ins.  Co.  v.  Felrath,  77  Ala.  199,  arguendo. 

Distinguished  in  Rupert  v.  Supreme  Court  U.  0.  F.,  94  Minn.  295, 
102  N.  W.  716,  holding  where  questions  as  to  physical  condition  include 
trivial  ailments  which  do  not  affect  risk,  they  are  not  warranties ;  CollinH 
V.  Metropolitan  Life  Ins.  Co.,  32  Mont.  338,  108  Am.  St  Rep.  578,  80 
Pac.  610,  .where  insured  warranted  he  was  not  connected  with  sale  of 
liquor,  proof  that  he  occasionally  waited  on  customers  of  saloon -keeper 
as  favor  merely  and  without  compensation  is  not  breach  of  warranty; 
Moulor  V.  American  Ins.  Co.,  Ill  U.  S.  341,  28  L.  Ed.  449,  4  Sup.  Ct. 
469,  and  Weil  v.  New  York  Ins.  Co.,  47  La.  Ann.  1419,  17  South.  858, 
good  faith  only  required  unless  intent  clearly  appears  otherwise ;  Metro- 
politan Ins.  Co.  V.  Harper,  3  Hughes,  266,  Fed.  Cas.  9505,  where  local 
agents  are  active  in  framing  answers;  Waterbury  v.  Dakota  Fire  etc. 
Ins.  Co.,  6  Dak.  475,  43  N.  W.  699,  in  absence  of  express  stipulation  for 
absolute  truth;  Ball  v.  Granite  State  Mut.  Aid  Assn.,  64  N.  H.  292, 
9  Atl.  104,  acceptance  of  premiums,  with  knowledge  of  untruth,  waives ; 
Alabama  Gold  Life  Ins.  Co.  v.  Johnston,  80  Ala.  475,  2  South.  131, 
falsity,  not  material,  does  not  void,  unless  knowingly  made ;  Commercial 
Fire  Ins.  Co.  v.  Allen,  80  Ala.  577, 1  South.  206,  failure  to  disclose  ease- 
ment, known  to  agent  and  not  material,  does  not  void ;  Dupree  v.  Vir- 
ginia Home  Ins.  Co.,  92  N.  C.  436,  false  representations  on  matters  of 
opinion  do  not  avoid,  if  not  intended  to  deceive;  McCarthy  v.  Catholic 
Knights,  102  Tenn.  351,  52  S.  W.  144,  where  party's  ignorance  of  her 
age  was  known  to  insurer;  Equitable  Life  Ins.  Co.  v.  Hazlewood,  75 
Tex.  346,  16  Am.  St.  Rep.  898,  7  L.  R.  A.  221,  12  S.  W.  622,  does  not 
warrant  his  answers  will  be  correctly  written  down. 

Invalidity  of  life  insurance  policy  owing  to  existence  of  disease 
affecting  the  applicant.    Note,  3  Am.  St.  Rep.  636. 

Insurance — Representation  in   application   made  part  of  contract. 
Note,  S9  Am.  Rep.  578. 

Answers  in  application  for  insurance  as  warranties.    Note,  59  Am. 
Rep.  820. 

01  n.  8.  516-^21,  23  L.  Bd.  414,  LATHBOP  T.  DBASE. 

Baakniptcy  Jurisdiction  of  Circuit  Court  is  original  and  appellate,  the 
latter  exercised  by  petition  of  review  and  by  appeal  or  writ  of  error. 

Approved  in  Fidelity  Trust  Co.  v.  Gaskell,  196  Fed.  871,  115  C.  C.  A. 
627,  holding  Circuit  Court  of  Appeals  may  review  decision  of  District 
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Court  wherein  latter  held  it  had  no  power  to  determine  possession  of 
property  claimed  by  foreign  trustee  and  third  parties ;  Gilbert  v.  Qaimby, 
17  Blatchf.  406,  1  Fed.  114,  Circuit  Court  will  not  enjoin  payment  of 
dividend  in  dispute  between  creditors. 

Bankruptcy  Jurisdiction  of  District  Oourt  embraces  tliat  over  the  ad- 
ministration of  the  estate,  as  to  which  it  is  exclusive,  and  suits  by  or  against 
the  assignee. 

Approved  in  Bush  v.  Elliott,  202  U.  S.  480,  50  L.  Ed.  1116,  26  Sup.  Ct. 
668,  diversity  of  citizenship  not  necessary  in  Circuit  Court  suit  by  bank- 
ruptcy trustee  for  moneys  due  bankrupt  at  time  of  adjudication  where 
bankrupt  could  have  sued  in  Federal  court;  Doroshow  v.  Ott,  134  Fed. 
742,  67  C.  C.  A.  644,  decree  in  equity  suit  in  District  Court  by  bank- 
ruptcy, trustee  against  adverse  claimant  te  property  is  not  reviewable 
by  Circuit  Court  of  Appeals  under  Bankruptcy  Act,  §  24b ;  In  re  Will- 
iams, 120  Fed.  39,  holding  under  Bankruptcy  Act  of  1898,  §  2,  subds.  7, 15, 
District  Court  of  one  district  cannot  enjoin  payment  of  claims  to  al- 
leged bankrupt,  where  bankruptcy  proceedings  are  pending  in  another 
district;  In  re  Rusch,  116  Fed.  272,  53  C.  C.  A.  631,  holding  Circuit  Court 
of  Appeals  cannot,  under  Bankruptcy  Act  of  1898,  §  24b,  revise  by  origi- 
nal petition  proceedings  in  plenary  suit  by  trustee  against  third  parties, 
which  might  have  been  maintained  in  State  court,  but  which  by  consent 
of  defendant  have  been  determined  in  Federal  court;  Bear  v.  Chase,  99 
Fed.  923,  40  C.  C.  A.  182,  holding  where  act  of  bankruptcy  alleged  in 
petition  is  permitting  creditors  to  obtain  preference  by  attachment  and 
failure  to  discharge  such  levies  before  sale,  bankruptcy  court  may,  on 
order  to  show  cause  in  bankruptcy  proceedings,  enjoin  attaching  credi- 
tors from  further  prosecuting  suits;  In  re  Woodbury,  98  Fed.  834,  up- 
holding District  Court's  jurisdiction  under  bankruptcy  act  of  1898,  over 
suit  by  bankrupt's^  trustee  to  set  aside  bankrupt's  alleged  fraudulent 
conveyance ;  Blair  v.  Hanna,  87  Ind.  300,  question  of  fraudulent  convey- 
ance is  exclusively  for  District  Court ;  Bardsley  v.  Lysle,  104  Pa.  St.  636, 
637,  State  court  cannot  withdraw  property  from  District  Court;  Cuney 
v.  Shaw,  66  Tex.  437,  District  Court  may  make  itself  exclusive  in  suits 
to  recover  insolvent  property;  Glenny  v.  Langdon,  98  U.  S.  26,  26  L.  Ed. 
45,  and  Tifft  v.  Iron  etc.  Mfg.  Co.,  16  Blatchf.  53,  Fed.  Cas.  14,035,  both 
ai^endo. 

Disting^uished  in  Morehouse  v.  Pacific  Hardware  etc.  Co.,  177  Fed. 
339,  100  C.  C.  A.  647,  holding  order  to  show  cause  in  contempt  proceed- 
ing not  reviewable  by  original  petition. 

State  court  may  he  resorted  to  for  possession  of  property  and  collection 
of  dehts. 

Approved  in  Wall  v.  Cox,  101  Fed.  411,  41  C.  C.  A.  408,  and  In  re 
Woodbury,  98  Fed.  837,  both  upholding   DistrTct    Court's   jurisdiction 
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under  bankruptcy  act  1898|  over  suit  by  bankmpt's  trustee  to  set  aside 
bankrupt's  alleged  fraudulent  conveyance;  Andrews  v.  Mather,  134  Ala. 
368,  32  South.  741,  holding  under  Bankruptcy  Act,  §  23,  State  equity 
court  has  jurisdiction  of  bill  by  bankruptcy  trustee  to  set  aside  bank- 
rupt's conveyance  as  fraudulent;  Claflin  v.  Houseman,  93  U.  S.  134,  23 
L.  Ed.  887,  Clark  v.  Ewing,  9  Hiss.  443,  3  Fed.  86,  and  Mann  v.  Flower, 
25  Minn.  505>  allowing  suits  by  assignees  in  State  courts ;  Getz  v.  First 
Nat.  Bank,  10  Fed.  Cas.  274,  State  jurisdiction  not  ousted  by  bank- 
ruptcy; Woolbridge  v.  McKenna,  8  Fed.  677,  begun  in  State  court,  Fed- 
eral court  only  gets  jurisdiction  by  removal,  as  in  other  cases;  In  re 
Abraham,  93  Fed.  777,  36  C.  C.  A.  692,  arguendo. 

Modified  in  Cuney  v.  Shaw,  56  Tex.  437,  District  Court  may  render 
its  jurisdiction  exclusive. 

District  and  Circuit  Courts  hav^e  jurisdiction  of  suits  brought  to  re- 
cover assets,  by  assignee  in  bankruptcy,  appointed  in  another  district,  irre- 
spective of  citixenship. 

Approved  in  Babbitt  v.  Dutcher,  216  U.  S.  110,  54  L.  Ed.  405,  30 
Sup.  Ct.  372,  upholding  proceeding  brought  in  Federal  court  by  nonresi- 
dent bankrupt  to  obtain  possession  of  books  of  bankrupt  company; 
Bardes  v.  Hawarden  Bank,  178  U.  S.  531,  44  L.  Ed.  1179,  20  Sup.  Ct. 
1003,  holding  under  Bankruptcy  Act  of  1898,  §  23,  cl.  2,  District  Court  can, 
by  proposed  defendant 's  consent  only,  entertain  jurisdiction  over  suits  by 
l^ankruptcy  trustee  to  set  aside  bankrupt's  fraudulent  conveyance;  Orin- 
oco Iron  Co.  V.  Metzel,  230  Fed.  46,  holding  suit  to  declare  trust,  brought 
by  creditor,  will  be  enjoined  by  court  on  petition  of  trustee  in  bank- 
ruptcy; In  re  Rathfon  Bros.,  200  Fed.  110,  upholding  right  of  trustee  to 
institute  summary  proceedings  to  obtain  property  of  nonresident ;  Staun- 
ton V.  Wooden,  179  Fed.  64,  102  C.  C.  A.  365,  holding  one  holding  under 
attachment  holds  as  bailee  of  trustee  and  may  be  compelled  to  turn 
same  over  by  summary  proceedings;  In  re  Dempster,  172  Fed.  365,  97 
C.  C.  A.  51,  upholding  right  of  trustee  to  maintain  plenary  suit  as  to 
property  in  another  jurisdiction ;  In  re  Benedict,  140  Fed.  68,  where  re- 
ceiver appointed  in  involuntary  proceedings.  District  Court  of  another 
district  in  which  property  of  bankrupt  is  situated  may  appoint  ancillary 
receiver  to  preserve  property  pending  selection  of  trustee ;  Wall  v.  Cox, 
101  Fed.  405,  408,  41  C.  C.  A.  408,  and  In  re  Woodbury,  98  Fed.  835, 
both  upholding  District  Court's  jurisdiction  under  bankruptcy  act  of 
1898,  over  suit  by  bankruptcy  trustee  to  set  aside  bankrupt's  alleged 
fraudulent  conveyance;  In  re  Jacobs,  99  Fed.  541,  39  C.  C.  A.  647,  hold- 
ing under  Bankruptcy  Act  of  1898,  §  24b,  Circuit  Court  of  Appeals  cannot, 
on  petition,  review  alleged  error  of  District  Court  in  entertaining  bill 
by  trustee  in  bankruptcy  against  stranger  to  set  aside  bankrupt's  alleprcd 
fraudulent  conveyance;  Burbank  v.  Bigelow,  92  U.  S.  182,  23  L.  Ed.  543, 
applied  to  suit  against  assignee  in  Circuit  Court;  Claflin  v.  Houseman, 
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93  U.  S.  133,  28  L.  Ed.  887,  assignee  may  sue  in  State  eonrt;  Dntcher  v. 
Wright,  94  U.  S.  558,  24  L.  Ed.  182,  allowing  snit  by  assignee  in  other 
district;  Shainwold  ▼.  Lewis,  6  Sawy.  588,  5  Fed.  513,  sneh  suit  not 
taken  out  of  section  739,  Revised  Statutes;  Hallack  v.  Tritch,  17  Bank. 
Reg.  293,  11  Fed.  Ca&  286,  and  Mason  v.  Hartford,  19  Fed.  55,  Circuit 
Court  concurrent  jurisdiction  with  District  Court  in  actions  by  assignee ; 
McGehee  v.  Hentz,  19  Bank.  R^.  136,  16  Fed.  Cas.  103,  and  In  re  Tifft, 
19  Bank.  Reg.  201,  23  Fed.  Cas.  1214,  suit  in  another  district,  where 
person  or  thing  is  beyond  reach;  Woolbridge  v.  M'Kenna,  8  Fed.  677, 
where  suit  begun  in  State  Federal  Court  only  gets  jurisdiction  by  removal, 
as  in  other  cases ;  Olney  v.  Tanner,  10  Fed.  104,  allowing  suit  against  as- 
signee, in  District  Court,  though  others  are  involved ;  Lehman  v.  La  Foi^, 
42  Fed.  494,  Circuit  Court  may  prevent  action  against  estate,  in  pending 
case,  after  repeal  of  bankrupt  act ;  In  re  Litchfield,  13  Fed.  869,  and  Cover 
V.  Claflin,  57  Fed.  513,  arguendo. 

Distinguished  in  De  Friece  v.  Bryant,  232  Fed.  238,  holding  plenary 
suit  cannot  be  maintained  where  amount  is  not  sufficient  to  confer  juris- 
diction ;  In  re  Farrell,  201  Fed.  340,  119  C.  C.  A.  576,  holding  suits  in- 
stituted by  materialmen,  eighteen  months  before  bankruptcy,  to  enforce 
their  liens  against  balance  due  on  contract,  were  not  affected  by  bank- 
ruptcy proceedings ;  In  re  Dunseath  &  Son  Co.,  168  Fed.  976,  977,  hold- 
ing District  Court  may  appoint  ancillary  trustee  over  property  of  bank- 
rupt residing  in  another  district;  Perkins  v.  McCauley,  98  Fed.  287, 
holding  under  Bankruptcy  Act  of  1898,  §  23b,  bankruptcy  court  has  no 
jurisdiction  over  suit  by  trustee  to  set  aside  bankrupt's  preferential  con- 
veyance when  bankrupt,  trustee,  and  defendant  are  citizens  of  same 
State ;  dissenting  opinion  in  In  re  Wood,  210  U.  S.  265,  52  L.  Ed.  1054, 
28  Sup.  Ct.  621,  majority  holding  trustee  may  institute  proceedings 
against  nonresident  counsel  of  bankrupt  to  reduce  fees  paid  them. 

Ancillary  jurisdiction  of  bankruptcy.    Note,  17  Ann.  Oa«.  974. 

Miscellaneous.    Cited  in  Walker  v.  Towner,  4  Dill.  167, 168,  Fed.  Cas. 
17,089,  without  application. 

91  V.  8.  521-626,  23  I^  Ed.  403,  ETSTEB  T.  OAFF. 

Legal  title  does  not  pass  by  mortgage,  and  on  mortgagor's  bankntptcy 
tittle  goes  to  assignee. 

Cited  in  Southern  Loan  &  Trust  Co.  v.  Benbow,  96  Fed.  524,  arguendo. 

Mortgagor  having  title  at  commencement  of  f  oreclosnre  snit  is  a  proper 
and  necessary  party. 

Cited  in  Sedgwick  v.  Grinnell,  9  Ben.  430,  Fed.  Cas.  12,612,  arguendo. 

Sale  under  foreclosure  decree  and  deed  of  master  vest  title  in  vendee» 
relating  back  to  date  of  mortgage. 
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Cited  in  Sedgwick  v.  Grinnell,  9  Ben.  430,  Fed.  Cas.  12,612,  and  Barr 
T.  White,  30  Gratt.  542,  arguendo. 

AHignee  appointed  pending  f  oredosore  suit  1b  bound  by  decree  as  is 
any  other  vendee,  without  being  made  party. 

Approved  in  Yaryan  Naval  Stores  Co.  v.  B.  Borchardt  Co.,  217  Fed. 
759,  133  C.  C.  A.  488,  holding  creditors'  suit  will  not  be  dismissed  on 
account  of  adequate  remedy  at  law  after  defendant  has  answered  and 
sought  appointment  of  receivers;  Rickey  Land  etc.  Co.  v.  Miller  &  Lux, 
152  Fed.  21,  81  C.  C.  A.  207,  holding  purchaser  from  defendant  in  action 
to  quiet  title  to  water  rights  is  bound  by  decree  rendered;  Miller  & 
Lux  V.  Rickey,  146  Fed.  586,  corporation  organized  by  defendant  in 
Federal  court  to  which  he  has,  pending  suit,  conveyed  property  sub- 
ject of  litigation  may  be  enjoined  from  prosecuting  suit  in  State  court 
for  determination  of  rights  therein;  In  re  Mertens,  144  Fed.  823,  75 
C.  C.  A.  548,  under  Bankruptcy  Act,  §  70a,  where  pledger  converted 
securities  into  money  pursuant  to  contract  rights  he  may  prove  unsatis- 
fied balance  of  claim;  King  v.  Davis,  137  Fed.  240,  holding  Va.  Code 
1904,  p.  1903,  relating  to  effect  of  lis  pendens  on  bona  fide  purchasers 
does  not  apply  to  Federal  courts;  Venner  v.  Denver  Union  Water  Co., 
40  Colo.  231,  188  Am.  St.  ISlep.  1036,  90  Pac.  629,  holding  receiver  of 
foreign  corporation  not  necessary  party  to  action  brought  against  it  in 
Colorado;  Sehaffner  v.  Voss,  46  Ind.  App.  556,  93  N.  E.  237,  holding 
purchaser  while  suit  to  foreclose  mortgage  is  pending  is  bound  by  de- 
cree even  though  no  lis  pendens  recorded;  Rothschild  v.  Leonhard,  33 
Ind.  App.  459,  71  N.  E.  675,  where  suit  brought  to  reform  deed  exe- 
cuted by  one  having  legal  title  and  record  title  was  in  defendant,  pur- 
chaser from  defendant  pendente  lite  chargeable  with  notice  though  no 
lis  pendens  filed;  Noyes  v.  Crawford,  118  Iowa,  20,  96  Am.  St.  Bep. 
367,  91  N.  W.  800,  holding  where  deed  not  recorded  until  after  com- 
mencement of  suit  for  specific  performance  of  contract  to  convey  and 
grantee  not  made  party  to  suit,  plaintiff  was  not  subsequent  purchaser 
within  Code,  §  2925,  providing  that  unrecorded  deed  is  void  as  against 
subsequent  purchasers;  Buck  Stove  &  Range  Co.  v.  Vickers,  80  Kan.  36, 
101  Pac.  670,  holding  assignee  of  foreign  corporation  unqualified  to 
maintain  suit  in  this  State  could  stand  in  no  better  light  than  assignor; 
Earl  V.  Jacobs,  177  Mich.  168,  142  N.  W.  1080,  holding  trustee  of  bank- 
rupt plaintiff  assumes  position  of  latter,  and  must  proceed  to  deter- 
mination of  cause  commenced  before  adjudication ;  Moulton  v.  Kolodzik, 
97  Minn.  425,  107  N.  W.  155,  construing  law  of  lis  pendens;  Burbank 
V.  Bigelow,  92  U.  S.  182,  83  L.  Ed.  543,  applied  in  suit  against  bank- 
rupt partner  for  account;  Stout  v.  Lye,  103  U.  S.  69,  26  L^  Ed.  429, 
applied  to  one  obtaining  lien  pending  foreclosure;  Thatcher  v.  Rock- 
well, 105  U.  S.  469,  86  L.  Ed.  950,  suit  with  consent  of  assignee  or  as- 
signed four  months  before  not  barred  on  plaintiff's  bankruptcy;  Mellen 
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V.  Moline  Iron  Works,  131  U.  S.  371,  38  L.  Ed,  184,  9  Sup.  Ct.  787, 
vendees  pendente  lite  cannot  demand  to  be  made  parties;  Kimberling 
V.  Hartly,  1  McCrary,  143,  1  Fed.  577,  assignee  bound  by  suit  to  enforce 
lien;  In  re  Stansfield,  4  Sawy.  338,  Fed?  Cas.  13,294,  assignee  not  in- 
tervening agrees  to  that  mode  of  ascertaining  value  of  lien;  Sedgwick 
V.  Grinnell,  9  Ben.  430,  Fed.  Cas.  12,612,  applied  in  suit  before  adjudi- 
cation and  sale  before  appointment  of  assignee;  Oliver  v.  Cunningham, 
6  Fed.  61,  62,  assignee  not  necessary  party  in  foreclosure  before  adjudi- 
cation; Belmont  Nail  Co.  v.  Columbia  Iron  etc.  Co.,  46  Fed.  11,  as- 
signment for  creditors  after  application  for  receiver,  latter  may  be 
appointed;  Muser  v.  Kern,  55  Fed.  918,  syndic  after  attachment  not 
intervening,  not  entitled  to  the  fund;  Speckart  v.  German  Nat.  Bank, 
85  Fed.  17,  suit  in  State  against  insolvent  bank  to  recover  money 
fraudulently  obtained,  subsequent  assignee  not  necessary  party;  Crowe 
V.  Reid,  57  Ala.  287,  attachment  four  months  before  bankruptcy  not 
impaired ;  Amador  Canal  etc.  Co.  v.  Mitchell,  59  Cal.  ,178,  applying  rule 
to  purchaser  from  assignee;  Randall  v.  Lower,  98  Ind.  261,  and  Davis 
V.  Barton,  130  Ind.  402,  30  N.  E.  513,  purchaser  pending  foreclosure 
bound  by  decree;  Brown  v.  Newman,  66  Ala.  278,  execution  lien 'en- 
forced in  State  court;  Wells  v.  Edmison,  4  Pak.  49,  22  N.  W.  499,  and 
Boynton  v.  Ball,  105  111.  637,  no  stay  being  asked  pending  proceeding, 
party  not  released  from  judgment  by  subsequent  discharge;  Serra  v. 
Hoffman,  29  La.  Ann.  21,  23,  Brackett  v.  Dayton,  34  Minn,  221,  25  N.  W. 
349,  Revere  Copper  Co.  v.  Dimock,  90  N.  Y.  36,  and  Beall  v.  Walker,  26 
W.  Va.  749,  State  court  proceeds  in  absence  of  stay;  State  v.  Taylor, 
3  Mo.  App.  355,  State  court  cannot  deliver  to  assignee  proceeds  of  exe- 
cution sale;  McCarthy  v.  Groodwin,  8  Mo'.  App.  383,  default  judgment 
before  discharge  not  ousted;  Robinson  v.  Soule,  56  Miss.  551,  defendant 
liable  on  replevin  bond,  though  becomes  bankrupt  and  diseharsred; 
Fisher  v.  Lewis,  69  Mo.  630,  execution  sale  on  judgment  given  and  levy 
made  prior  to  adjudication  is  valid;  Merrill  v.  Jordan,  60  N.  H.  426, 
State  court  may  foreclose  after  adjudication;  Lancey  v.  Foss,  88  Me. 
218,  219,  33  Atl.  1072,  bankrupt  may  continue  suit  against  debtor; 
Esterbrook  v.  Ahem,  31  N.  J.  Eq.  6,  assignee  not  appearing  in  suit  for 
account  is  bound;  Mount  v.  Manhattan  Co., '43  N.  J.  Eq.  29,  9  Atl.  116, 
Kibler  v.  Mcllwain,  16  S.  C.  554,  and  Young  v.  Cardwell,  6  Lea,  172, 
assig:nee  pending  foreclosure  is  bound,  whether  party  or  not;  Young  v. 
Cardwell,  6  Lea,  197,  bankrupt  may  appeal  from  refusal  to  notice  dis- 
charge pending  suit;  Bray  v.  Aikin,  60  Tex.  692,  mortgage  with  power 
of  sale  not  affected  by  bankruptcy;  Barr  v.  White,  30  Gratt.  542,  State 
court  in  possession  making  decree  before  bankruptcy,  assignee  must 
seek  relief  therein;  Merchants'  Bank  v.  Campbell,  75  Va.  458,  assignee 
appointed  during  creditor's  suit  not  a  party  is  bound;  Beall  v.  Walker, 
26  W.  Va.  749,  no  intervention  or  stay,  suit  proceeds;  Davis  v.  Fried- 
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lander,  104  U.  S.  674,  26  L.  £d.  819,  In  re  Irving,  8  Ben.  467,  Fed.  Cas. 
7073,  Boiling  v.  Munchns,  69  Ala.  488,  Winters  v.  Claitor,  64  Miss.  349, 
Houston  y.  Timmerman,  17  Or.  604,  11  Am.  St  Rep.  862,  4  L.  B.  A.  719, 
21  Pac.  1039,  and  Sullivan  v.  Rabb,  86  Ala.  440,  6  Soath.  749,  all 
argaendo. 

Questioned  in  Davis  v.  Sullivan,  33  N.  J.  Eq.  672,  in  voluntary  aliena- 
tion, assignee  must  be  made  party,  otherwise  not. 

Judgments  after  bankruptcy.    Note,  46  Amu  Bep.  680. 

The  law  of  lis  pendens.    Note,  56  Am.  St.  Rep.  872. 

Bankruptcy  law  does  not  of  its  own  force  avoid  all  Judicial  proceedings 
in  otber  courts  upon  adjudication  of  bankruptcy. 

Approved  in  Jones  v.  Springer,  226  U.  S.  166,  67  L.  Ed.  164,  33  Sup. 
Ct.  64,  upholding  right  of  territorial  court  to  sell  perishable  property, 
attached  before  institution  of  bankruptcy  proceedings;  Frank  v.  VoU- 
kommer,  206  U.  S.  629,  51  L.  Ed.  915,  27  Sup.  Ct.  696,  holding  sale  of 
goods  covered  by  chattel  mortgage  authorized  by  State  court  does  not 
deprive  trustee  of  right  to  set  mortgage  aside  as  fraud  on  creditors; 
Metcalf  V.  Barker,  187  U.  S.  173,  47  L.  Ed.  126,  23  Sup.  Ct.  70,  holding 
judgment  creditors  filing  judgment  creditors'  action  more  than  four 
months  prior  to  petition  in  bankruptcy  do  not  lose  lien  by  virtue  of 
Bankruptcy  Act  of  1898,  §  67f ;  Bardes  v.  Hawarden  Bank,  178  U.  S.  632, 
44  L.  Ed.  1180,  20  Sup.  Ct.  1004,  holding  under  Bankruptcy  Act  of  1898, 
§  23,  el.  2,  District  Court  can,  by  proposed  defendant's  consent  only, 
entertain  jurisdiction  over  suits  by  bankrupt's  tjrustee  to  set  aside  bank- 
rupt's fraudulent  conveyance;  Wilson  v.  Waldo,  221  Fed.  608,  holdinj? 
jurisdiction  of  Federal  court  began  from  issuance  of  summons  so  as  to 
warrant  restraining  another  suit  brought  in  State  court  afterward; 
In  je  Bacon,  210  Fed.  132,  133, 126  C.  C.  A.  643,  Holding  evidence  offered 
by  bank  to  support  its  claim  to  pledged  stock  of  bankrupt  did  not  con- 
stitute consent  to  jurisdiction  of  court ;  Shea  v.  Lewis,  206  Fed.  882,  124 
C.  C.  A.  637,  holding  plenary  suit  necessary  to  determine  adverse  title 
of  wife  to  homestead  lands  of  bankrupt ;  Le  Master  v.  Spencer,  203  Fed. 
213,  121  C.  C.  A.  416,  holding  District  Court  has  jurisdiction  to  deter- 
mine dispute  between  marshal  and  third  persons  as  to  possession  of 
property  claimed  under  bankrupt's  estate;  In  re  Zotti,  186  Fed.  86, 
Ann.  Oaji.  1914A,  240,  108  C.  C.  A.  196,  holding  trustee  cannot  recover 
money  from  bank  paying  bankrupt  without  notice  of  adjudication; 
Hobbs  V.  Head  &  Dowst  Co.,  184  Fed.  416,  106  C.  C.  A.  619,  holdinj? 
judgment  on  mechanic's  lien  of  contractor  presented  against  bankrupt 
owner  could  not  be  attacked  on  minor  amounts;  In  re  Rathman,  183 
Fed.  923,  928,  929,  106  C.  C.  A.  263,  upholding  decree  of  State  court 
foreclosing  mortgage  on  bankrupt's  property  as  against  trustee  in  bank- 
ruptcy appointed  after  foreclosure  decree ;  In  re  Peacock,  178  Fed.  857, 
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858,  holding  pledgee  of  securities  of  bankrupt  may  sell  same  after  ad- 
judication in  bankruptcy;  In  re  New  England  Breeders'  Club,  175  Fed. 
504,  holding  adjudication  in  bankruptcy  will  not  affect  suit  in  State 
court  to  establish  lien;  Pennsylvania  R.  Co.  v.  International  Coal  Min. 
Co.,  173  Fed.  8,  97  C.  C.  A.  383,  holding  pending  action  to  recover  dam- 
ages is  not  abated  by  judicial  sale  of  plaintiff's  property;  In  re  Russell, 
101  Fed.  250,  41  C.  C.  A.  323,  holding  one  claiming  ownership  of  prop- 
erty in  possession  of  bankruptcy  trustee  cannot  prosecute  replevin  in 
State  court  without  consent  of  bankruptcy  court;  Frazier  v.  Southei-n 
Loan  etc.  Co.,  99  Fed.  713,  40  C.  C.  A.  76,  holding  bankruptcy  court 
cannot  enjoin  enforcement  of  State  decree  in  suit  by  creditors  assailing 
assignment  for  creditors,  where  such  suit  was  broi]^ht  more  than  four 
.months  prior  to  adjudication,  though  decree  rendered  therein  within 
four  months ;  Tube  City  Min.  etc.  Co.  v.  Otterson,  16  Ariz.  318,  146  Pac. 
208,  holding  State  court  may  proceed  to  judgment  foreclosing  mechanic's 
lien  on  property  of  bankrupt;  Lyttle  v.  National  Surety  Co.,  43  App. 
D.  C.  142, 143,  holding  lien  of  surety  company  completing  United  States 
contract  on  default  of  bankrupt  contractor,  is  good  as  against  trustee  in 
bankruptcy;  Crosby  v.  Ridout,  27  App.  D.  C.  486,  holding  Supreme 
Court  of  District  of  Columbia  has  jurisdiction  to  establish  equitable  lien 
against  bankrupt's  assets  and  same  will  be  respected  by  bankruptcy 
court;  Harris  v.  Luxury  Fruit  Co.,  142  Ga.  70,  82  S.  E.  449,  holding 
State  court  had  jurisdiction  to  hear  petition  to  set  aside  property  of 
bankrupt  alleged  to  have  been  fraudulently  conveyed ;  Neill  v.  Barbaree, 
135  Ga.  773,  70  S.  E.  6^9,  holding  trustee  in  bankruptcy  has  no  right 
to  property  being  litigated  in  foreclosure  proceedings ;  Carter  v.  People's 
Nat.  Bank,  109  Ga.  578,  35  S.  E.  63,  holding  State  court  will  not  stay 
foreclosure  proceedings  because  pending  suit  mortgagor  was  adjudicated 
bankrupt;  United  States  Fidelity  etc.  Co.  v.  Murphy,  4  Ga.  App.  20, 
60  S.  E.  834,  holding  adjudication  in  bankruptcy,  covering  property  com- 
ing within  forthcoming  bond,  will  not  release  surety  on  bond;  Morning 
Tel.  Pub.  Co.  V.  S.  B.  Hutchinson  Co.,  146  Mich.  43,  8  L.  R.  A.  (N.  S.) 
1232,  109  N.  W.  43,  holding  replevin  would  lie  in  State  court  against 
assignee  of  creditors  appointed  before  bankruptcy  proceedings;  Blick 
V.  Nimmo,  121  Md.  143,  146,  88  Atl.  118,  holding  trustee  may  be  made 
party  to  suit  commenced  in  State  court  by  creditor,  prior  to  adjudica^ 
tion  proceeding;  Taylor  v.  Taylor,  59  N.  J.  Eq.  91,  45  Atl.  440,  holding 
Bankruptcy  Act  of  1898,  §  67b,  does  not  transfer  to  trustee  right  of  judg- 
ment creditor  to  enforce  lien  acquired  by  filing  creditor's  bill  prior  to 
bankruptcy  proceedings,  or  abate  creditor's  right  to  prosecute  suit ;  Skil- 
ton  V.  Codington,  185  N.  Y.  85,  IT  N.  E.  791,  where  trustee  sold  bank- 
rupt's personalty,  which  was  covered  by  mortgage,  under  order  of  court, 
and  reserved  out  of  proceeds  amount  to  pay  liens  which  might  be  estab- 
lished against  property,  mortgagee  could  sue  trustee  in  State  court  to 
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establish  claim;  In  re  Gibson,  22  Okl.  871,  98  Pao.  925,  holding  referee 
has  no  jurisdiction  to  try  issue  as  to  whether  third  party  has  assets  or 
effects  belonging  to  bankrupt ;  Mauran  y.  Crown  Carpet  etc.  Co.,  23  R.  I. 
346,  50  Atl.  388,  holding  State  has  jurisdiction  to  allow  receiver's  fees 
after  adjudication  in  bankruptcy;  Gardner  v.  Planters'  Nat.  Bank,  54 
Tex.  CiT.  579,  118  S.  W.  1149,  holding  State  court  may  maintain  suit 
against  agents  and  trustee  of  bankrupt  to  recover  money;  Jensen-King 
Bird  Co.  v.  Williams,  35  Wash.  185,  76  Pac.  935,  Federal  bankruptcy 
law  did  not  suspend  jurisdiction  of  State  courts  in  insolvency  where 
no  bankruptcy  proceedings  instituted  respecting  matter  in  controversy; 
State  V.  Superior  Court,  28  Wash.  37,  92  Am.  8t.  Rep.  827,  68  Pac.  170, 
holding  adjudication  in  bankruptcy  does  not  deprive  State  court  of 
jurisdiction  in  pending  suit  in  which  bankrupts  are  parties;  Claflin  v. 
Houseman,  93  U.  S.  134,  23  L.  Ed.  837,  assignee  may  sue  in  State  court ; 
Jerome  v.  McCarter,  94  U.  S.  737,  24  L.  Ed.  137,  where  mortgagor  bank- 
rupt after  bill  filed;  Conner  v.  Long,  104  U.  S.  240,  26  L.  Ed.  728, 
sheriff  selling  pending  bankruptcy,  not  liable  for  conversion;  Thatcher 
y.  Rockwell,  105  U.  S.  469,  26  L.  Ed.  950,  suit  continued  with  consent 
of  assignee,  or  assigned  four  months  before,  not  barred  on  plaintiff's 
bankruptcy;  Dimock  v.  Revere  Copper  Co.,  117  U.  S.  564,  29  L.  Ed,  996, 
6  Sup.  Ct.  856,  discharge  no  bar  to  judgment  thereafter,  suit  b^un 
before  petition;  Kimberling  y.  Hartly,  1  McCrary,  141,  1  Fed.  575, 
action  to  enforce  lien  not  ousted  by  bankruptcy;  Davis  v.  Friedlander, 
104  U.  S.  574,  26  L.  Ed.  819,  Mattocks  v.  Farrington,  2  Hask.  333,  Fed. 
Cas.  9298,  Crowe  v.  Reid,  57  Ala.  287,  and  Gibbs  v.  Lc^an,  22  W.  Va. 
212,  attachment  before  four  months  not  ousted;  In  re  Brunquest,  7  Biss. 
212,  Fed.  Cas.  2055,  statutory  lien  requiring  suit  within  certain  time 
is  not  kept  alive  by  bankruptcy  proceedings;  In  re  Irving,  8  Ben.  467, 
i  Fed.  Cas.  7073,  enforcement  of  foreclosure  decree,   not  contempt  on 

'  filing  of  involuntary  petition;  Sedgwick  v.  Grinnell,  9^  Ben.  430,  431, 

Fed.  Cas.  12,612,  foreclosure  brought  after  petition  filed,  sale  made 
before  appointment  of  assignee,  he  is  barred;  In  re  Ogles,  93  Fed.  437, 
attaching  creditors  and  receiver  by  State  court,  not  amenable  to  Fed- 
eral court  by  mere  filing  of  petition  against  debtor;  Amador  Canal 
etc.  Co.  y.  Mitchell,  59  Cal.  177,  applied  on  foreclosure  of  mortgage 
against  bankruptcy;  Thatcher  v.  Rockwell,  4  Colo.  403,  pending  suits 
not  abated  by  plaintiff's  bankruptcy;  Brown  v.  J.  &  E.  Stevens  Co.,  52 
Conn.  115,  judgment  may  be  given  against  discharged  bankrupt  pend- 
ing action,  not  pleading  discharge;  Esterbrook  v.  Ahern,  31  N.  J.  Eq. 
6,  State  court  proceeds  with  accounting  on  bankruptcy;  Davis  v.  Sulli- 
van, 33  N.  J.  Eq.  572,  bankruptcy  between  decree  pro  cbnfesso  and  final 
decree,  no  abatement;  Mount  v.  Manhattan  Co.,  43  N.  J.  Eq.  29,  9  Atl. 
116,  assignee  pending  foreclosure  is  bound;  Phillips  v.  Johnston,  77 
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N.  C.  229,  bankruptcy  before  sheriff's  sale  no  bar;  Evarts  t.  Hyde,  51 
Vt.  192,  195,  execation  on  consent  judgment,  on  attachment  four  months 
before  bankruptcy,  officer  not  liable;  Francisco  v.  Shelton,  85  Va,  787, 
8  S.  E.  794,  lien  creditor  not  party  to  bankruptcy  proceedings,  State 
court  enforces ;  In  re  People's  Safe  Deposit  etc.  Inst.  10  Ben.  39,  Fed. 
Cas.  10,971,  Golsan  v.  Powell,  32  La.  Ann.  524,  and  Mulbolland  v.  York, 
82  N.  C.  513,  aU  arguendo. 

Limited  in  In  re  Anderson,  23  Fed.  496,  to  suit  brought  before  debt- 
or's bankruptcy. 

Distinguished  in  State  v.  Broaddus,  234  Mo.  370, 137  S.  W.  270,  hold- 
ing answer  of  bankrupt  in  separate  suit  by  creditor  must  allege  bank- 
ruptcy proceedings  and  fact  that  discharge  was  not  denied,  in  order  to 
abate  suit  in  State  court;  HiU  v.  Harding,  107  U.  S.  633,  27  L.  Ed.  494, 
2  Sup.  Ct.  406,  action  must  be  stayed  on  application  under  section  5106, 
Revised  Statutes ;  Scott  v.  Ellery,  142  U.  S.  384,  35  U  Ed.  1051, 12  Sup. 
Ct.  234,  no  suit  maintainable  on  a  proved  debt;  Harvey  t.  Allen,  16 
Blatchf.  41,  Fed.  Cas.  6177,  attachment  on  national  bank  in  State  court 
is  void  on  appointment  of  receiver;  Bracken  v.  Johnston,  4  Dill.  522, 
Fed.  Cas.  1761,  attachment  of  debtor's  property  is  dissolved  by  bank- 
ruptcy within  four  months;  Hudson  v.  Schwab,  18  Bank.  R^.  480,  12 
Fed.  Cas.  814,  Federal  courts  may  stop  proceedings  in  State  court; 
Southern  Loan  &  Trust  Co.  v.  Benbow>  96  Fed.  519,  521,  525,  enjoining 
sale  under  fraudulent  judgment  in  State  court;  Winters  v.  Claitor,  54 
Miss.  349,  no  suit  in  State  court  by  creditor  to  reach  equitable  assets 
after  insolvency;  Nichols  v.  Bingham,  70  Vt.  325,  40  AtL  829,  perish- 
able property  claimed  by  assignee  and  mortgagee,  and  sold,  creditor  can- 
not bring  trover  for  fund,  but  must  proceed  in  insolvency  court. 

Bankruptcy,  effect  on  proceedings  in  State  court.    Note,  17  Am. 
Rep.  207. 

Effect  of  discharge  in  bankruptcy  on  judgment  obtained  between 
petition  and  discharge.    Note,  53  Am.  Dec.  297,  299. 

Bankruptcy  courts  do  not  take  notice  of  bankruptcy  pzoceedings  in 
another  court,  but  proceed  until  informed  of  changed  relation  by  proper 
pleadings. 

Approved  in  In  re  Tune,  115  Fed.  914,  holding  Bankruptcy  Act  of  1898, 
§  67f ,  annuls  attachment  liens ;  Carling  v.  Seymour  Lumber  Co.,  113 
Fed.  490,  51  C.  C.  A.  1,  upholding  foreclosure  petition  as  such,  'though 
framed  in  view  of  insolvency  law  and  refusing  to  disturb  possession  of 
receiver;  In  re  Geister,  97  Fed.  323,  holding  where  at  time  of  adjudica- 
tion in  bankruptcy  action  is  pending  in  State  court  against  bankrupt's 
estate,  based  on  claim  from  which  discharge  in  bankruptcy  will  release 
him,  application  for  stay  until  discharge  is  settled  must  be  made  to  State 
court;  Claflin  v.  Houseman,  93  U.  S.  134,  23  L.  Ed.  837,  assignee  may 
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sue  in  State  court ;  Conner  v.  Long,  104  U.  S.  240,  26  L.  Ed.  728,  sheriff 
selling  pending  bankruptcy,  not  liable  for  conversion;  Dimock  v.  Revere 
Copper  Co.,  117  U.  S.  564,  29  L.  Ed.  996,  6  Sup.  Ct.  856,  discharge  no 
bar  to  judgment  recovered  thereafter  on  suit  filed  before  petition;  Mat- 
tocks V.  Farrington,  2  Hask.  333,  Fed.  Cas.  9298,  attachment  four  months 
before  goes  to  judgment  in  absence  of  objection ;  Muser  v.  Kern,  55  Fed. 
918,  provisional  syndic  after  attachment,  not  intervening,  not  entitled 
to  fund;  Heath  v.  Shaffer,  93  Fed.  649,  foreclosure  in  State  court  against 
assignee,  not  enjoined;  Amador  Canal  etc.  Co.  v.  Mitchell,  59  Cal.  177, 
State  court  foreclosing  mortgage;  Brovm  v.  J.  &  £.  Stevens  Co.,  52 
Conn.  115,  case  of  judgment  given  against  disohai^d  bankrupt  pending 
action,  not  pleaded ;  Wells  v.  Edmison,  4  Dak.  48,  22  N.  W.  498,  default 
judgment  pending  bankruptcy,  no  application  for  stay;  Serra  v.  Hoff- 
man, 29  La.  Ann.  21,  and  Beall  v.  Walker,  26  W»  Va.  749,  State  court 
proceeds  in  absence  of  stay;  Esterbrook  v.  Ahem,  31  N.  J.  Eq.  6,  con- 
tinuing accounting;  Haber  ▼.  Klauberg,  3  Mo.  App.  346,  bankruptcy 
not  pleaded,  attachment  not  ousted;  Francisco  y.  Shelton,  85  Va.  787,  8 
S.  E.  794,  lien  creditor  not  party  to  bankruptcy  proceedings,  State  court 
enforces;  In  re  Brunquest,  7  Biss.  212,  Fed.  Cas.  2055,  and  Barr  v. 
White,  30  Gratt  542,  both  axguendo. 

Judicial  notice  of  proceeding  in  other  causes.    Note,  12  Ann.  Oaji. 
538. 

Assignee  laay  Intarvviie  1b  pending  suit  Iff  or  agalngt  baakraptk  by  tfea 
or  motion,  but  meie  flltng  of  certificate  of  appolntmeiit  in  court  in  which 
such  suit  is  pending,  is  properly  disregarded. 

Approved  in  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed.  964,  8  L.  B.  A. 
(N.  S.)  1204,  79  C.  C.  A.  470,  where  prior  to  involuntary  petition,  claim- 
ant sued  in  State  court  for  recovery  of  personalty  fraudulently  pur- 
chased by  bankrupt  and  properly  seized,  subsequently  appointed  bank- 
ruptcy trustee  who  intervened  is  concluded  by  decree  therein;  In  re 
Steuer,  104  Fed.  978,  holding  where  trustee  in  bankruptcy  files  petition 
to  set  aside  preference,  entitled  in  bankruptcy  proceedings,  but  which 
contains  essentials  of  bill  in  equity  under  which  defendant  has  oppor- 
tunity to  protect  himself,  and  appears  and  contests  case  before  referee 
without  objection  to  jurisdiction  or  to  form  of  proceeding,  he  cannot 
make  such  objection  on  petition  for  review;  Frasier  ▼.  Southern  Loan 
etc.  Co.,  99  Fed.  715,  40  C.  C.  A.  76,  holding  validity  of  State  court  de- 
cree in  suit  by  judgment  creditor  against  debtor  and  assignee,  setting 
aside  assignment  as  fraudulent  and  ordering  sale  of  property,  cannot  be 
impeached  by  debtor's  trustee  in  bankruptcy  in  proceeding  in  bank- 
ruptcy court  to  obtain  possession  of  property  on  ground  of  collusion  in 
State  court,  where  trustee  could  have  intervened  in  State  court;  Sellers 
V.  Hayes,  163  Ind.  430,  72  N.  E.  122,  sale,  made  in  defianee  of  Bums' 
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Ann.  Stats.  1901,  §  6637a  et  seq.,  of  stock  of  goods,  cannot  bo  impoached 
by  skier's  bankruptcy  trustee;  Hazelton  Tripod  Boiler  Co.  v.  Citizens 
St.  R.  Co.,  72  Fed.  330,  vendee  pendente  lite  may  die  original  bill  in 
nature  of  supplemental  bill  after  decree;  Cheek  ▼.  Anderson,  2  Lea,  199, 
allowing  same  pleading  by  assignee  of  firm  to  recover  land ;  also  quoted 
in  discussion  of  effect  of  bankruptcy  on. action  in  State  courts;  Claflin 
V.  Houseman,  93  U.  S.  134,  23  L.  Ed.  8S7,  Dimoek  ▼.  Revere  Copper  Co., 
117  U.  S.  564,  29  L.  Ed.  996,  6  Sup.  Ct.  856,  Eimberling  v.  Hartly,  1 
McCrary,  143,  1  Fed.  576,  Mattocks  v.  Farrington,  2  Hask.  333,  Fed. 
Cas.  9298,  Muser  v.  Kern,  55  Fed.  918,  Heath  v.  Shaffer,  93  Fed.  649, 
Southern  Loan  ft  Trust  Co.  v.  Benbow,  96  Fed.  524,  525,  Amador  Canal 
etc.  Co.  V.  Mitchell,  59  Cal.  177,  Brown  ▼.  J.  ft  E.  Stevens  Co.,  52  Conn. 
115,  and  Serra  v.  Hoffman,  29  La.  Ann.  21,  all  following  rule. 

Intervention  in  Federal  courts.    Note,  Ann.  Cm.  1913D,  10S6. 

Jtariadiction  given  Federal  court  for  beneftt  of  asrignee  does  not  oust 
State  court's  Jvlsdictlon  orer  suits  involving  the  bankrupt*  of  which  they 
otheiwJae  have  cognisance. 

Approved  in  Jaquith  v.  Rowley,  188  U.  S.  626,  47  L.  Ed.  623,  23  Sup. 
Ct.  372,  holding  bankruptcy  court  oannot  enjoin  plaintifb  in  State  siiit 
against  bankrupt  from  collecting  judgments  from  surety  on  bankrupt's 
bail  bond;  National  Bank  of  the  Republic  v.  Hobbs,  118  Fed.  628,  hold- 
ing Federal  equity  jurisdiction  to  proceed  to  final  decree  in  pending 
suit  by  judgment  creditors  commenced,  after  return^  of  executions  nulla 
bona  to  set  aside  debtor's  fraudulent  conveyance,  not  affected  by  bank- 
ruptcy proceedings;  In  re  Rusch,  116  Fed.  272,  53  C.  C.  A.  631,  hold- 
ing Circuit  Court  of  Appeals  cannot,  under  Bankruptcy  Act  of  1898,§  24b, 
review  by  original  petition  plenary  suits  by  trustee  against  third  par- 
ties, which  might  have  been  maintained  in  State  court,  but  which  by 
defendant's  consent  have  been  determined  in  bankruptcy  court;  In  re 
Nixon,  110  Fed.  637,  holding  under  Bankruptcy  Act  of  1898,§  3e,  there  is 
right  of  recovery  on  bond  where  petition  is  against  several  alleged  part- 
ners and  personalty  in  possession  of  two  of  them,  and  alleged  to  belong 
to  partnership,  is  seized  at  instance  of  petitioners,  though  contention 
of  two  that  they  are  not  partners  is  sustained  by  adjudication ;  Hall  v. 
Kincell,  102  Fed.  304,  42  C.  C.  A.  360,  holding  District  Court  has  juris- 
diction of  bill  by  bankruptcy  trustee  to  set  aside  bankrupt's  fraudulent 
conveyance;  Andrews  v.  Mathie,  134  Ala.  368,  32  South.  741,  holding 
under  Bankruptcy  Act  of  1898,  §  23,  State  equity  courts  have  jurisdiction 
over  suit  by  bankruptcy  trustee  to  set  aside  bankrupt's  fraudulent  con- 
veyance; Truda  v.  Osgood,  71  N.  H.  185,  51  Atl.  633,  holding  State 
court  has  jurisdiction  of  action  to  determine  title  to  property  taken  in 
possession  by  bankruptcy  trustee  as  part  of  bankrupt's  estate;  Claflin 
V.  Houseman,  93  U.  S.  134,  23  L.  Ed.  887,  and  Clark  v.  Ewing,  9  Bias. 
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443,  3  Fed.  86,  assignee  may  sue  in  State  court ;  McHeniy  ▼.  La  SoeiM 
Franeaise,  95  U.  S.  59,  60,  24  L.  Ed.  371,  mortgagee  may  foreclose  in 
State  court;  Davis  v.  Friedlander,  104  U.  S.  574,  26  L.  Ed.  819,  attach- 
ment four  months  before  bankruptcy,  not  ousted;  Winchester  v.  Heis- 
kell,  119  U.  S.  453,  80  L.  Ed.  464,  7  Sup.  Ct.  282,  assignee  appearing 
in  State  eourt,  he  and  those  he  represents  are  bound ;'  Calhoun  v.  Lanaux, 
127  U.  S.  639,  32  L.  Ed.  299,  8  Sup.  Ct.  1348,  receiver  appointed  by  Fed- 
eral court.  State  court  has  jurisdiction  to  compel  erasure  of  inscription 
from  records  in  favor  of  the  corporation;  In  re  Moller,  14  Blatchf.  209, 
210,  Fed.  Cas.  9700,  suit  may  be  brought  against  assignee  in  State  court, 
without  consent;  In  re  Brumquest,  7  Biss.  212,  Fed.  Cas.  2055,  statutory 
lien  requiring  suit  in  certain  time,  not  kept  alive  by  bankruptcy  pro- 
ceedings; In  re  Moller,  8  Ben.  530,  Fed.  Cas.  9699,  allowing  foreclosure 
in  State  court  after  bankruptcy,  on  waiver  by  assignee ;  In  re  0  'Malley, 

18  Fed.  Cas.  689,  foreclosure  in  State  court  after  bankruptcy  no  con- 
tempt; In  re  Litchfield,  13  Fed.  867,  it  is  no  contempt  for  claimants  of 
assets  to  sue  assignee  in  State  courts;  Mason  v.  Hartford  etc.  R.  R.  Co., 

19  Fed.  55,  Circuit  Court  may  determine  disputes  between  assignee  and 
claimants  irrespective  of  citizenship;  Fidelity  Trust  Co.  v.  Qill  Car  Co., 
25  Fed.  749,  special  tribunals  never  oust  courts  of  general  jurisdiction, 
except  it  clearly  appears;  Heath  v.  Shaffer,  93  Fed.  648,  foreclosure  in 
State  court  against  assignee  not  enjoined ;  Thatcher  v.  Rockwell,  4  Colo. 
401,  pending  suits  not  abated  by  plaintiffs'  bankruptcy;  Mann  v.  Flower, 
25  Minn.  505,  assignees  may  recover  assets  in  State  court  in  spite  of 
Revised  Statutes,  section  711;  State  v.  Superior  Court,  20  Wash.  551, 
45  L.  R.  A.  184,  56  Pac.  37,  State  court  mandamused  to  take  jurisdic- 
tion of  suit  by  receiver  of  insolvent,  no  action  respecting  subject  matter 
taken  in  bankruptcy;  Burbank  v.  Bigelow,  92  U.  S.  182,  23  L.  Ed.  548, 
Hauf  V.  Wilson,  31  Fed.  391,  Serra  v.  Hoffman^  29  La.  Ann.  21,  and 
Crowe  V.  Reid,  57  Ala.  287,  all  arguendo. 

Administration  of  Federal  laws  in  State  courts.    Note,  48  L.  R.  A. 
36. 

Miscellaneous.  Cited  in  United  States  v.  Schofield,  239  Pa.  588,  87 
Atl.  15,  holding  suit  will  lie  in  State  court  to  recover  on  bond  of  United 
States  contractor  where  same  was  filed  prior  to  passage  of  act  giving  ex- 
clusive jurisdiction  to  Federal  court. 

91  V.  a  526-536,  23  I^  Ed.  416^  OOX7IJ>  ▼.  EVAK8VILI£  ETC.  R.  B.  00. 

Judgment  sustaining  demurrer  in  Circuit  Court  tbe  other  party  not 
amending,  may  be  reviewed  on  writ  of  error  in  Bnprema  Court,  if  value  in 
disimte  is  sulllcient. 

Approved  in  Morris  v.  Dunbar,  149  Fed.  407,  79  C.  C.  A.  226,  where 
.  demurrer  to  declaration  sustained  with  leave  to  discontinue  on  payment 
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of  costs,  btit  no  discontinuance  had  nor  judgment  enteredi  writ  of  error 
did  not  lie. 

Tedmical  estoppels  must  be  pleaded  with  great  strictness. 
Cited  in  Plant  v.  Carpenter,  19  Wash.  624,  53  Pac.  1108,  arguendo. 

Former  Judgment  pleaded  in  bar  need  not  be  set  out  wltb  greater  strict- 
ness tluui  other  pleas,  and  reasonable  certainty  is  all  that  is  required. 
Cited  in  Plant  v.  Carpenter,  19  Wash.  624,  53  Pac.  1108,  arguendo. 

Parties  and  cause  of  action  being  the  same,  presumption  is  the  questions 
decided  were  same,  unless  it  appears  the  merits  were  not  involYed. 

Approved  in  Brechlin  v.  Night  Hawk  Min.  Co.,  49  Wash.  202,  126  Am. 
St.  Rep.  868,  94  Pac.  930,  holding  suits  for  breach  of  contract  for  sale 
of  mining  claims  and  mining  shares  cannot  be  split,  and  adverse  judg- 
ment on  one  is  bar  to  second. 

Distinguished  in  Griffin  v.  Wallace,  66  Ind.  415,  that  not  embraced  by 
issues,  though  issues  broad  enough  might  have  been  made,  is  not  con- 
clusively presumed  to  have  been  determined;  dissenting  opinion  in 
Conery  v.  New  Orleans  Water  Works  Co.,  41  La.  Ann,  944,  7  South.  21, 
arguendo. 

Res  Judicata  applies  not  only  to  wliat  was  naceasarily  decided,  but  to 
every  point  properly  belonging  to  subject  of  allegation,  and  which,  with 
diligence,  might  have  been  brought  forward. 

Approved  in  Continental  Trust  Co.  ▼.  Tallassee  Falls  Mfg.  Co.,  222 
Fed.  701,  holding  dismissal  of  suit  to  quiet  title  on  account  of  want  of 
possession  is  no  bar  to  second  suit  by  trustee  under  mortgage ;  Ex  parte 
Loung  June,  160  Fed.  254,  holding  dismissal  of  immigration  proceeding 
is  not  determination  as  to  citizenship  of  parties;  United  States  Fastener 
Co.  V.  Bradley,  143  Fed.  530,  decree  of  dismissal  for  failure  to  prose- 
cute is  not  res  ad  judicata;  Ayres  v.  Cone,  138  Fed.  781,  71  C.  C.  A.  144, 
where  validity  of  claim  of  petitioning  creditor  in  involuntary  bank- 
ruptcy put  in  issue  by  bankrupt's  answer  and  issue  determined  in  favor 
of  creditor,  claim  cannot  be  contested  when  filed  for  allowance  before 
referee ;  Dennison  Mfg.  Co.  v.  Scharf  Tag  Label  etc.  Co.,  121  Fed.  318, 
57  C.  C.  A.  9,  holding  decree  sustaining  demurrer  to  bill  for  infringe- 
ment of  trademark  and  unfair  competition  not  res  adjudicata  as  to 
second  suit  for  unfair  competition;  Lindsley  v.  Union  Silver  etc.  Min. 
Co.,  115  Fed.  47,  49,  52  C.  C.  A.  640,  and  Lindsley  v.  Union  Silver  Star 
M.  Co.,  106  Fed.  469,  both  holding  judgment  of  dismissal  on  plaintiff 
declining  to  amend  complaint  after  sustaining  demurrer  on  ground  that 
it  does  not  state  cause  sufficient  to  constitute  cause  of  action  is  res 
adjudicata;  Brooklyn  Cooperage  Co.  v.  Cora  Planting  etc.  Co.,  137  La. 
814,  69  South.  197,  holding  dismissal  of  intervention  is  not  bar  to  second 
petition  stating  different  facts ;  Marsh  v.  Atlantic  Coast  Line  R.  Co.,  151 
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N.  C.  162,  65  S.  E.  912,  holding  judgment  entered  on  sustaining  of  de« 
murrer  to  merits  is  bar  to  further  suit  in  another  State;  Belcher  Land 
Mortgage  Co.  v.  Norris,  34  Tex.  Civ.  113,  78  S.  W.  392,  on  foreclosure 
of  mortgage  where  usury  set  up  as  defense,  pleading  showing  former 
judgment  sustaining  validity  of  judgment  lien  is  sufficient  plea  of  res 
ad  judicata;  Brown  v.  District  of  Columbia,  127  U.  S.  589,  32  L.  Ed.  2M, 
8  Sup.  Ct.  1319,  holding  party  barred  by  former  judgment;  South  etc. 
R.  R.  Co.  V.  Henlein,  56  Ala.  373,  in  suit  for  freight  by  carrier,  recoup- 
ment for  damages  disallowed  is  conclusive ;  Police  Jury  v.  Police  Jury,  49 
La.  Ann.  1335,  22  South.  377,  defense  urged  and  adversely  decided  in 
former  suit  cannot  be  set  up  again;  dissenting  opinion  in  Cromwell  ▼. 
County  of  Sac,  94  U.  S.  370,  24  L.  Ed.  204,  majority  distinguishing  be- 
tween estoppel  and  res  judicata. 

Distinguished  in  Succession  of  Berber,  119  La.  1069,  44  South.  890. 
holding  sustaining  of  demurrer  to  first  declaration  will  not  bar  filing  of 
second  declaration  containing  necessary  allegation;  Kirven  v.  Virginia- 
Carolina  Chem.  Co.,  77  S.  C.  508,  58  S.  E.  429,  holding  suit  in  United 
States  court  on  note  given  for  fertilizer  is  not  bar  to  action  in  State 
court  for  damages  caused  by  same;  Wiggins  Ferry  Co.  v.  Ohio  etc.  Ry. 
Co.,  142  U.  S.  410,  35  L.  Ed.  1061, 12  Sup.  Ct.  192,  judgment  on  demurrer 
operates  as  estoppel  only  as  to  exact  point  raised  or  decided. 

Judgment  on  demurrer  to  material  pleading  is  m  conclnslTe  as  on 
▼erdict. 

Approved  in  Lockhart  v.  Leeds,  12  N.  M.  167,  76  Pac.  315,  following 
rule;  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  130,  51  L.  Ed.  741, 
27  Sup.  Ct.  442,  holding  judgment  of  dismissal  on  demurrer  to  merits  is 
binding  on  successor  in  interest  of  plaintiff;  Stewart  v.  Board  of  Trus- 
tees of  Park  College,  156  Fed.  775,  84  C.  C.  A.  451,  refusing  to  allow 
second  proceeding  to  foreclose  mortgage  where  first  had  been  dismissed 
on  sustaining  of  demurrer;  Coram  v.  Ingersoll,  148  Fed.  173,  78  C.  C.  A. 
303,  dismissal  by  Montana  court  on  sustaining  statutory  objection  to 
introduction  of  any  evidence  under  complaint  on  ground  that  it  did  not 
state  facts  sufficient  to  constitute  cause  of  action  is  res  ad  judicata; 
Smith  V.  Cowell,  41  Colo.  185,  92  Pac.  22,  decree  of  dismissal  without 
prejudice  to  any  ^'action  at  law"  rendered  by  Federal  court  on  sustain- 
ing demurrer  to  bill  in  equity  is  bar  to  subsequent  suit  in  State  court 
in  like  suit;  Dodson  v.  Southern  Ry.  Co.,  137  Ga.  585,  73  S.  E.  835,  hold- 
ing dismissal  on  sustaining  of  general  demurrer  may  be  pleaded  in  bar 
to  second  declaration  correcting  defects  of  first;  Board  of  County 
Commrs.  v.  Cross,  12  N.  M.  75,  73  Pac.  616,  where  demurrer  to  com- 
plaint sustained  in  determination  of  which  material  issues  had  to  be 
passed  on,  and  dismissal  entered  on  refusal  to  amend,  judgment  is  bar 
to  later  action  on  same  cause  of  action ;  Hodge  v.  Atlantic  Coast  Lumber 
Corp.,  90  S.  C.  231,  71  S.  E.  1009,  refusing  to  allow  second  suit  for  per- 
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ional  injuries ;  Oregonian  Ry.  Co.  t.  Oregon  etc.  Nav.  Co.,  11  Sawy.  573, 
27  Fed.  283,  judgment  on  demnrrer  to  answer  concludes  questions  of 
defense  and  material  matters  of  complaint;  Edwards  v.  Bates  County, 
55  Fed.  438,  judgment  on  demurrer  as  barred  by  limitations  is  res  judi- 
cata; Luttrell  V.  Reynolds,  63  Ark.  258,  37  S.  W.  1052,  demurrer  sus- 
tained, plaintiff  refusing  to  plead  over  is  bar  to  subsequent  action; 
Schroers  v.  Fisk,  10  Colo.  610,  16  Pac.  290,  demurrer  confessed  judg- 
ment is  a  bar ;  Brennan  v.  Berlin  Iron  Bridge  Co.,  71  Conn.  490,  42  AtL 
629,  demurrer  because  it  appeared  injuries  were  sustained  by  fellow- 
serVant  bars  other  suit;  Nickless  v.  Pearson,  126  Ind.  486,  26  N.  E.  481, 
Carlin  v.  Brackett,  38  Minn.  308,  37  N.  W.  342,  and  Bomar  v.  Parker, 
68  Tex.  439,  4  S.  W.  606,  demurrer  sustained,  complaint  involving  same 
matter  barred ;  McLaughlin  v.  Doane,  40  Kan.  394,  10  Asl  St  Sep.  212, 
19  Pac.  854,  judgment  on  demurrer  to  merits  or  jurisdiction  is  conclu- 
sive ;  Divon  v.  Zadek,-  59  Tex.  531,  demurrer  to  sufficiency  of  claim  and 
affidavit  for  goods  seized  under  execution  is  a  bar;  Plant  v.  Carpenter, 
19  Wash.  624,  53  Pac.  1108,  judgment  against  intervener  on  demurrer 
is  bar  to  subsequent  action. 

Distinguished  in  Bell  v.  Niles,  61  Fla.  129,  55  South.  397,  holding  plea 
of  former  adjudication  cannot  be  pleaded  with  plea  of  general 'issue; 
Prall  V.  PraU,  58  Fla.  505,  26  L.  R.  A.  (N.  S.).577,  50  South.  870,  hold- 
ing sustaining  of  demurrer  to  divorce  complaint  based  on  ''ungovern- 
able temper''  is  not  bar  to  second  suit  on  account  of  extreme  cruelty; 
Kelly  V.  Milan,  21  Fed.  863,  867,  demurrer  to  bill  overruled  by  consent, 
and  decree  for  defendant  is  no  bar  as  if  demurrer  had  been  sustained ; 
Gilmer  v.  Morris,  30  Fed.  481,  482,  North  Muskegon  v.  Clark,  62  Fed. 
697,  10  C.  C.  A.  591,  Gallup  v.  Lichter,  4  Colo.  App.  298,  299,  35  Pac. 
986,  Thomas  v.  Bland,  91  Ky.  5,  14  S.  W.  956,  and  Swanson  v.  Great 
Northern  Ry.  Co.,  73  Minn.  106,  75  N.  W.  1034,  where  complaint  omits 
essential  allegations,  no  bar;  Kleinschmidt  v.  Binzel,  14  Mont.  53,  43 
Am.  8t.  Rep.  607,  35  Pac.  464,  general  demurrer  to  merits  and  form  sus- 
tained presumed  to  be  for  form,  and  is  no  bar. 

Res  adjudieata.    Note,  10  Am.  8t.  Rep.  213. 

Proof  of  res  judicata.    Note,  44  Am.  8t.  Rep.  566. 

Judgment  or  decree  on  merits  rendered  on  demurrer  as  eonstituting 
former  adjudication.    Note,  Ann.  Gas.  1913A,  541,  543. 

Facts  established  by  matter  of  record,  whether  admitted  or  proTed,  can 
never  be  contested  between  same  parties  or  their  privies. 

Approved  in  Haug  v.  Great  Northern  Ry.  Co.,  102  Fed.  76,  42  C.  C.  A* 
167,  holding  where  action  is  dismissed  on  motion  of  defendant  for  fail- 
ure of  complaint  to  state  cause  of  action,  judgpnent  is  res  adjudieata; 
Greene  v.  Central  Ry.  Co.,  112  Ga.  862,  38  S.  E.  361,  holding  judgment 
sustaining  general  demurrer  to  petition  brought  to  recover  damages  for 
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negligent  destruetion  of  property  bars  second  suit  by  same  plaintiff 
against  same  defendant  for  same  cause  of  action,  though  grounds  of 
negligence  are  different;  Terre  Haute  etc.  R.  R.  Co.  ▼.  State,  159  Ind. 
47^,  65  K.  E.  412,  applying  rule  in  suit  against  railroad  for  account  for 
excess  earnings  to  use  of  school  fund;  McClung  t.  Hohl,  10  Kan.  App. 
97,  61  Pac.  568,  holding  judgment  dismissing  case  because  petition  does 
not  state  facts  sufficient  to  constitute  cause  of  action  not  bar  to  subse- 
quent suit  wherein  omitted  allegations  are  supplied ;  Nickless  ▼.  Pearson, 
126  Ind.  486,  26  N.  E.  481,  demurrer  sustained,  complaint  involving  same 
matters  barred ;  Plant  v.  Carpenter,  19  Wash.  624,  53  Pac.  1108,  'judg- 
ment against  intervener  on  demurrer  bars  subsequent  action;  North 
Muskegon  v.  Clark,  62  Fed.  697,  10  C.  C.  A.  591,  and  Swanson  v.  Oraat 
Northern  Ry.  Co.,  73  Minn.  106,  76  N.  W.  1034,  both  arguendo. 

Judgment  on  demozrex  for  omission  of  essential  allegation  not  lieing  on 
merits  is  no  bar  to  second  action;  In  tills  case  the  two  declarations  being 
substantially  the  same,  first  judgment  was  beld  a  bar. 

Approved  in  Barrentine  v.  Henry  Wrape  Co.,  113  Ark.  198, 167  S.  W. 
1115,  following  rule ;  Miller  v.  Margerie,  170  Fed.  713,  96  C.  C.  A.  30, 
holding  sustaining  of  demurrer  to  bill  in  equity  on  account  of  failure  to 
allege  essential  facts  is  not  judgment  on  merits;  Ohio  River  R.  R.  Co.  v. 
Fisher,  115  Fed.  936,  53  C.  C.  A.  411,  holding  where  decree  on  demurrer 
adjudges  validity  of  will,  but  court  in  its  opinion  holds  will  inoperative 
as  to  certain  bequests  which  had  been  revoked  by  codicil,  and  that  such 
bequests  became  intestate  property,  subject  to  previous  legacy,  such 
decree  cannot  be  pleaded  as  adjudication  of  rights  of  such  legatee; 
Johanson  v.  Sondheim,  4  Alaska,  235,  refusing  to  bar  second  suit  on 
account  of  sustaining  of  demurrer  to  allegations  in  first;  McKinnon  v. 
Johnson,  57  Fla.  132,  48  South.  914,  holding  where  demurrer  is  over- 
ruled, with  leave  to  plaintiff  to  file  new  replication  within  certain  time 
or  be  dismissed,  judgment  rendered  on  such  failure  is  not  conclusive; 
Glass  V.  Basin  A  Bay  State  Min.  Co.,  35  Mont.  572,  573,  90  Pac.  754, 
holding  dismissal  of  suit  on  breach  of  contract  for  conveyance  of 
stock  is  not  bar  to  suit  for  money  had  and  received;  Welsh  v.  Sarpy 
County,  87  Neb.  564,  127  N.  W.  869,  refusing  to  bar  second  suit  on 
account  of  sustaining  of  demurrer  to  first  suit,  owing  to  absence  of  ma- 
terial allegation;  Tates  v.  Jones  Nat.  Bank,  74  Neb.  743,  105  N.  W. 
290,  holding  demurrer  sustained  on  technical  point  is  not  bar  to  second 
suit;  Brakefleld  v.  Lucas,  10  Okl.  587,  64  Pac.  11,  judgment  that  one 
defendant  recover  costs  and  that  there  is  no  joint  liability  does  not 
bar  separate  action  by  same  plaintiff  against  such  defendant  for  con- 
version of  same  subject  matter;  Duke  v.  Postal  Telegraph  Co.,  71  S.  C. 
101,  50  S.  E.  677,  where  complaint  in  second  action  for  damages  sup- 
plies allegations,  omission  of  which  rendered  first  complaint  demur- 
rable, sustaining  of  demurrer  to  first  complaint  is  not  res  adjudicata; 
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State  V.  McEldowney,  54  W.  Va.  701,  47  S.  E.  652,  dismissal  of  one 
suit  not  bar  to  second  suit  stating  facts  not  allied  in  first  bill;  Fiye 
V.  Miley,  54  W.  Va.  332,  46  S.  E.  138,  suit  to  set  aside  fraudulent  con- 
veyance for  legal  demand  by  creditor  at  large  before  debt  is  due  mc6t 
be  dismissed  without  prejudice;  Lovell  v.  Cragin,  136  U.  S.  151,  34 
L.  Ed.  379,  10  Sup.  Ct.  1031,  re's  adjudicata  not  applicable  in  case  of 
judgment  simply  arrested;  Wiggins  Ferry  Co.  v.  Ohio  etc.  Ry.  Co.,  142 
U.  S.  410,  35  L.  Ed.  1061,  12  Sup.  Ct.  192,  and  Gilmer  v.  Morris,  46  Fed. 
335,  judgment  on  demurrer  only  bars  the  exact  point  raised  or  decided ; 
Oilmer  v.  Morris,  30  Fed.  481,  482,  North  Musk^on  t.  Clark,  62  Fed. 
697,  10  C.  C.  A.  591,  State  v.  Roth,  47  Ark.  226,  Gallup  v.  Lichter,  4 
Colo.  App.  298,  299,  35  Pac.  986,  Florida  etc.  Ry.  Co.  v.  Brown,  23  Fla. 
120,  1  South.  515,  Thomas  v.  Bland,  91  Ky.  5,  14  S.  W.  956,  Swanson 
V.  Great  Northern  Ry.  Co.,  73  Minn.  106,  75  N.  W.  1034,  Moore  v. 
Dunn,  41  Ohio  St.  63,  OTIara  v.  Parker,  27  Or.  164,  39  Pac.  1005,  and 
Taylor  v.  Matteson,  86  Wis.  122,  56  N.  W.  832,  failing  in  essential 
allegation,  second  suit  containing  such  is  not  barred;  Gilmer  v.  Morris, 
35  Fed.  688,  and  Gilmer  v.  Billings,  55  Fed.  782,  dismissal  of  bill 
for  laches  and  statute  of  limitations  is  no  bar  to  suit  to  redeem  same 
property  under  another  pledge;  Ryan  v.  Seaboard  etc.  R.  R.  Co.,  89 
Fed.  403,  dismissal  for  not  following  rule  of  court  is  not  res  judicata; 
Brennan  v.  Berlin  Iron  Bridge  Co.,  71  Conn.  490,  42  Atl.  629,  demurrer 
because  it  appeared  injuries  caused  by  fellow-servant  is  conclusive; 
National  Bank  of  Augusta  v.  Southern  Porcelain  Mfg.  Co.,  59  Ga.  165, 
determination  that  confession  of  judgment  is  invalid  is  not  res  adjudi- 
cata as  to  merits;  Kleinschmidt  v.  Binzel,  14  Mont.  53,  43  Am.  St.  Rep. 
607,  35  Pac.  464,  general  demurrer  to  form  and  merits  sustained  pre- 
sumed to  be  on  form  and  no  bar. 

Demurrer  admits  only  facts  well  pleaded. 
Approved  in  Oregonian  Ry.  Co.  v.  Oregon  etc.  Nav.  Co.,  11  Sawy, 
573,  27  Fed.  283,  judgment  on  demurrer  is  a  bar;  Horsford  v.  Gudger, 
35  Fed.  388,  and  Fuller  v.  Montague,  59  Fed.  215,  8  C.  C.  A.  100,  laches 
appearing  on  face,  demurrer  lies;  O'Hara  v.  Parker,  27  Or.  166,  39 
Pac.  1006,  allegation  that  tax  deed  is  void  for  disqualification  of  officers 
not  admitted. 

D«miirrer  does  not  admit  legftl  condusionB,  unless  facts  set  forth  sustain 
the  allegation. 

Approved  in  Horsford  v.  Gudger,  35  Fed.  388,  and  Fuller  v.  Mon- 
tague, 59  Fed.  215,  8  C.  C.  A.  100,  laches  appearing  on  face,  demurrer 
lies;  Cornell  v.  Green,  43  Fed.  107,  legal  conclusion  not  sustained  by 
facts  herein,  not  admitted;  Baltimore  etc.  R.  R.  Co.  v.  Wilson,  31  Ohio 
St.  658,  that  railroad  was  bound  by  law  to  fence,  not  admitted;  O'Hara 
V.  Parker,  27  Or.  166,  39  Pac.  1006,  allegation  that  tax  deed  Toid  for 
disqualification  of  officers  not  admitted. 
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91  V.  8.  536-MO,  23  !•.  Bd.  420,  LOWBB  ▼.  tJNITED  STATES. 

nUnolfl  act  makliig  town  iMiids  payable  at  State  aacUtor's  does  not  re- 
lieve dtr  of  UabiUtj. 

Approved  in  Pureell  v.  Bear  Creek,  138  111.  530^  28  N.  E.  1086,  following 
mle. 

Mandamus  will  not  be  refused  in  Illinois  tbongb  party  may  have  other 
remedy,  if  proper  and  snfllcient. 

Approved  in  Ohio  etc.  Ry.  Co.  v.  People,  121  IlL  491,  13  N.  E.  239, 
oompelling  railroad  to  fence  rig;ht  of  way. 

Mandamus  lies  to  compel  town  auditor  to  audit  for  purposes  of  taxation 
a  Judgment  duly  recovered  upon  town  bonds;  this  is  a  mere  ministerial  act. 
Approved  in  People  v.  Chicago  etc.  R.  R.  Co.,  193  IlL  367,  61  N.  E. 
1064,  holding  Rev.  Stats.,  c.  139,  art.  IV,  §  3,  does  not  authorize  electors 
at  town  meeting  to  levy  tax  for  payment  of  judgments  which  have  not 
been  audited  as  required  by  law;  United  States  v.  Board  of  Auditors, 
10  Biss.  467,  8  Fed.  474,  no  action  taken  for  years  to  pay  judgment — 
mandate  given  without  demand ;  Delgado  v.  Chavez,  5  N.  M.  648,  25  Pac. 
948,  mandamus  lies  to  compel  recognition  of  one  set  of  rival  officers; 
People  V.  Common  Council  of  Buffalo,  140  N.  Y.  307,  87  Am.  St.  Rep. 
566,  35  N.  E.  486,  compelling  auditing  of  elaim  awarded  for  damages  for 
opening  street. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St  Rep.  879. 

91  V.  8.  540-667,  23  L.  Ed.  440,  BARNES  v.  DISTRICT  OF  COLUMBIA. 

.  Municipal  corporation  is  but  a  department  of  State,  and  its  powers  may 
be  great  or  almost  nothing,  at  will  of  legislature. 

Approved  in  State  v.  Lane,  181  Ala.  656,  657,  659,  664, 62  South.  34, 36, 
holding  legislation  may  empower  circuit  judge  to  exercise  judicial  func- 
tion in  newly  created  municipality  by  conferring  on  him  office  of  com- 
missioner; Wulf  V.  Kansas  City,  77  Kan.  370,  94  Pac.  211,  upholding 
tax  levied  by  park  commissioners  for  benefit  of  public  park;  Ex  parte 
Corliss,  16  N.  D.  478,  114  N.  W.  966,  holding  act  appointing  assistant 
to  State's  attorney  was  void,  and  hence  ejectment  of  assistant  from 
rooms  of  grand  jury  was  authorized;  People  v.  Becker,  203  N.  T.  205, 
96  N.  E.  383,  holding  attempt  to  carve  district  out  of  municipality  and 
create  new  municipality  was  of  no  effect;  Kennedy  v.  Mayor  of  Paw- 
tucket,  24  R.  I.  469,  53  Atl.  320,  upholding  Pub.  Laws,  c.  1018,  of  1902, 
providing  for  appointment  of  three  commissioners  to  divide  city  of  Paw- 
tucket  into  wards  and  wards  into  voting  districts;  State  v.  Clausen,  65 
Wash.  526,  118  Pac.  640,  upholding  constitutionality  of  State  bureau  for 
auditing  of  public  accounts  of  counties;  People  v.  Holladay,  93  Cal.  248, 
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27  Am.  St.  R^.  192,  29  Pac.  56,  city  may  sue  to  i^reserve  public  rights 
in  squares;  Johnson  v.  People,  6  Colo.  App.  168,  40  Pao.  578,  State  may 
make  Sunday  l^w  for  some  towns  though  other  given  that  power  by 
charter;  Wooster  v.  Plymouth,  62  N.  H.  209,  right  of  juiy  not  secured 
in  action  against  town;  State  v.  Wilson,  12  Lea,  257,  prohibition  of 
special  legislation  regarding  corporations  not  applicable  to  municipal; 
Charleston  v.  Beller,  45  W.  Va.  48,  30  S.  E.  154,  city  not  liable  for 
costs  in  enforcing  fines,  penalties,  etc.;  Hill  v.  Boston,  122  Mass.  372, 
23  Am.  Bep.  S59,  arguendo. 

Distinguished  in  State  v.  Hayes,  61  N.  H.  332,  final  passage  of  general 
State  law  cannot  be  delegated  to  vote  of  town  meetings ;  dissenting  opin- 
ion in  Ex  Parte  Corliss,  16  N.  D.  527,  114  N.  W.  987,  majority  h<Hding 
act  appointing  assistant  to  State's  attorney  was  void,  and  hence  eject- 
ment of  appointee,  from  room  of  grand  jury  was  authorized. 

Mmiicipal  corporations  do  not  act  sometimes  as  State  agent  and  some- 
times as  a  municipality,  but  always  the  same,  but  with  varying  powers. 
Cited  in  State  v.  Wilson,  12  Lea,  257,  arguendo. 

Corporations  can  act  oniy  by  their  agents  or  servants. 
Approved  in  Jacksonville  v.  Drew,  19  Fla.  UO,  45  Abl  R^p.  7,  eity 
liable  for  negligence  of  trustees;    Hill  v.  Boston,  122   Mass.  372,  28 
Am.  Rep.  369,  arguendo. 

Mnaidp^  corporations  act  through  higher  as  weU  as  subordinate  agents, 
and  the  higher  the  agent  the  more  evident  the  corporate  responsibility. 

Approved  in  Dempsey  v.  District  of  Columbia,  1  App.  D.  C.  69,  hold- 
ing prosecution  for  unlawful  traffic  of  liquor  properly  brought  in  name 
of  District  and  not  in  that  of  United  States;  United  States  v.  MacFlur- 
land,  28  App.  D.  C.  558,  holding  commissioners  have  no  right  to  revoke 
license  of  plumber  for  failure  to  observe  regulations;  Jacksonville  v. 
Drew,  19  Fla.  110,  45  Am.  Rep.  7,  city  liable  for  negligence  of  trustees. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 
officers  and  agents.    Note,  80  Am.  Bt.  Rep.  404. 

Liability  of  city  for  unauthorized  acts  of  its  officers.    Note,  100 
Am.  Dec  859. 

The  people  are  source  of  all  authority,  State  and  munieipaL 
Approved  in  District  of  Columbia  v.  Woodbury,  136  U.  S.  4ft3,  84 
L.  Ed.  478,  10  Sup.  Ct.  991,  board  appointed  by  President;  Jackson- 
ville V.  Drew,  19  Fla.  110,  45  Am.  Rep.  7,  applying  rule  to  trustees 
appointed  by  common  council. 

Those  performing  mmiicipAl  f nnctioBS,  whether  elected  or  appointed,  and 
irrespective  of  source  of  compensation,  are  municipal  ofllctrs,  f m:  whose  acts 
it  is  liable. 
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Approved  in  Denver  v.  Porter,  126  Fed.  293,  61  C.  C.  A.  168,  hplding 
city  liable  for  neg^ligence  of  its  officers  and  agents  in  maintenance  and 
operation  of  damping-grounds;  dissenting  opinion  in  Baltimore  Co.  v. 
Wilson,  97  Md.  227,  66  Atl.  601,  majority  holding  under  Acts  1900, 
c.  685,  §§  188,  189,  county  commissioners  not  liable  for  personal  injuries 
to  traveler  by  obstruction  on  highway;  dissenting  opinion  in  Ryan 
v.  New  York,  177  N.  Y.  289,  69  N.  E.  605,  majority  upholding  Laws 
1899,  p.  1172,  c.  567,  fixing  rate  of  daily  wage  of  laborers  on  public 
works;  dissenting  opinion  in  Ex  parte  Lewis,  46  Tex.  Cr.  38,  108  Am. 
St.  Bep.  989,  73  S.  W.  823,  majority  holding  void  Galveston  special 
charter  of  1904;  District  of  Columbia  v.  Woodbury,  136  U.  S.  465,  84 
L.  Ed.  474,  10  Sup.  Ct.  992,  bbard  appointed  by  President;  Rollins 
Investment  Co.  v.  George,  48  Fed.  777,  bridge  committee  agent  of  city 
and  city  necessary  party  in  suit  for  specific  performance;  Workman 
V.  Mayor  etc.  of  New  York,  63  Fed.  303,  applied  to  fire  department; 
Denver  v.  Peterson,  5  Colo.  App.  44,  36  Pac.  1113,  appljdng  rule  to 
board  of  works  appointed  by  Governor;  Whitehead  v.  Denver,  13  Colo. 
App.  134,  56  Pac.  914,  applying  rule  to  park  commission;  Jacksonville 
V.  Drew,  19  Fla.  110,  45  Am.  Rep.  7,  trustees  appointed  by  common 
council ;  Burridge  v.  Detroit,  117  Mich.  669,  42  L.  R.  A.  686,  76  N.  W. 
84,  applying  rule  to  body  appointed  by  council  controlling  boulevard; 
Ehrgott  V.  Mayor  etc.  of  New  York,  96  N.  Y.  274,  Barney  Dumping 
Boat  Co.  V.  Mayor  etc.  of  New  York,  40  Fed.  51,  and  Esbeig  Cigar  Co. 
V.  Portland,  34  Or.  296,  43  L.  R.  A.  442,  56  Pac.  966,  question  of  liability 
is.  Was  board  performing  duty  resting  primarily  on  cityT  Metropolitan 
R.  R.  Co.  V.  District  of  Columbia,  132  U.  S.  8,  33  L.  Ed.  284, 10  Sup.  Ct. 
22,  arguendo. 

Who  is  a  municipal  officer.    Note,  Ann.  Oas.  1914D,  1889. 

Who  are  city  officers.    Note,  14  L.  R.  A.  647. 

Municipal  liability  for  acts  of  officers,  servants  or  agents.    Note, 
8  L.  R.  A.  (N.  8.)  160. 

Control  of  streets  is  pecnllarly  a  mmldpal  duty. 
Approved  in  Small  v.  Councilmen  of  Edenton,  146  N.  C.  529,  80 
L.  R.  A.  (N.  8.)  145,  60  S.  £.  414,  holding  city  may  by  ordinance  com- 
pel removal  of  awning  posts;  dissenting  opinion  in  State  v.  Higgs, 
126  N.  C.  1031,  36  S.  £.  479,  majority  holding  abutting  owner  cannot 
be  compelled  to  remove  ornamental  projecting  sign  high  above  pavement, 
which  is  not  an  obstruction,  simply  by  calling  it  an  obstruction;  Cleve- 
land V.  King,  132  U.  S.  303,  83  L.  Ed.  888,  10  Sup.  Ct.  92,  allowing  suit 
for  failing  to  keep  in  order;  Tate  v.  Greensboro,  114  N.  C.  399,  84 
L.  R.  A.  678, 19  S.  E.'  768,  no  action  for  injury  to  abutter,  from  improve- 
ment of  street,  without  ncgligenoe;  Hill  ▼.  Boston,  122  Mass.  372,  88 
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Am.  Rep.  359,  and  Moffitt  v.  Asheville,  103  N.  C.  254,  14  Am.  St  Bep. 
815,  9  S.  £.  697,  arguendo. 

Board  of  pabUc  works  of  District  of  Colimbia,  appointed  by  President, 

is  a  municipal  body,  for  whose  acts  it  is  liable. 

Approved  in  Denver  v.  Spencer,  34  Colo.  276,  8  L.  £.  A.  (H.  8.)  147, 
82  Pac.  592,  city  liable  for  injuries  sustained  by  fall  of  park  stand 
negligently  constructed  by  park  commissioners;  Hourigan  v.  Norwich, 
77  Conn.  365,  59  Atl.  489,  holding  city  liable  for  wrongful  death  by 
negligence  of  agents  in  enlargement  of  city  water  reservoir;  Strong 
V.  District  of  Columbia,  1  Mackey  (D.  C),  268,  holding  city  liable  on 
contract  made  by  board  of  public  works;  Brown  v.  District  of  Columbia, 
127  U.  S.  586,  32  L.  Ed.  264,  8  Sup.  Ct.  1317,  signing  by  secretary,  with- 
out official  act  of  board,  contract  not  binding;  District  of  Columbia 
V.  Woodbury,  136  U.  S.  452,  34  L.  Ed.  478.  10  Sup.  Ct.  991,  holding 
District  liable  for  defective  sidewalk;  Walsh  v.  Trustees  of  New  York 
&  Brooklyn  Bridge,  96  N.  Y.  437,  applying  rule  to  trustees  of  Brooklyn 
Bridge ; ,  Metropolitan  Ry.  Co.  v.  District  of  Columbia,  132  U.  S.  6, 
33  L.  Ed.  233,  10  Sup.  Ct.  21,  and  Osborne  v.  Detroit,  32  Fed.  42,  both 
arguendo. 

Disapproved  in  Hill  v.  Boston,  122  Mass.  372,  23  Am.  Rep.  359. 

Municipal  corporations  are  liable  for  accident  arising  from  mere  negli- 
gence in  construction  of  authorised  work,  as  in  repair  of  streets. 

Approved  in  City  of  Guthrie  v.  Swan,  5  Okl.  783,  51  Pac.  564,  fol- 
lowing rule;  City  of  Winona  v.  Botzet,  169  Fed.  326,  23  L.  R.  A.  (N.  S.) 
204,  94  C.  C.  A.  563,  holding  city  liable  for  injuries  sustained  in  runaway 
caused  by  shrill  toot  of  whistle  on  waterworks ;  Mayor  etc.  of  Baltimore  v. 
State  of  Maryland,  166  Fed.  645,  92  C.  C.  A.  335,  allowing  recovery 
against  city  for  failure  to  place  lights  around  excavation;  City  of 
Grand  Forks  v.  Allman,  153  Fed.  534,  83  C.  C.  A.  554,  holding  city 
liable  for  leaving  plank  on  oft-used  street;  Faust  v.  City  of  Cleveland, 
121  Fed.  814,  58  C.  C.  A.  194,  holding  city  not  liable  for  injury  to  vessel 
arising  from  obstruction  in  navigable  stream  within  limits;  Blaylock 
v.  Muskogee,  117  Fed.  126,  54  C.  C.  A.  639,  holding  municipality  in 
Indian  Territory  not  liable  to  individuals  for  defects  in  streets  or  side- 
walks; Krause  v.  Juneau,  2  Alaska,  635,  holding  Juneau  liable  for  in- 
juries due  to  defective  sidewalks;  Canon  City  v.  Cox,  55  Colo.  269,  133 
Pac.  1042,  affirming  verdict  in  favor  of  plaintiff  for  injtiries  sustained 
on  merry-go-round  in  public  park;  Schench  v.  District  of  Columbia, 
44  App.  D.  C.*119,  holding  District  liable  for  defective  lid  on  coal  vault 
extending  over  sidewalk;  Roth  v.  District  of  Columbia,  16  App.  D.  C. 
333,  holding  city  liable  for  negligent  handling  of  police  ambulance; 
District  of  Columbia  v.  Sullivan,  11  App.  D.  C.  541,  holding  city  liable 
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for  injary  resalting  from  constmetiou  of  tracks  too  close  to  sidewalk; 
McGill  v.  District  of  Columbia,  4  Mackey  (D.  C),  78,  64  Am.  Bep.  256, 
holding  city  liable  for  injuries  resulting  from  failure  to  place  railing 
around  open  area;  District  of  Columbia  v.  Washington  Gas  Light  Co., 
3  Mackey  (D.  C),  348,  holding  police  court  has  jurisdiction  to  hear 
suit  for  damages  resulting  from  operation  of  incinerator;  Carsdn  v. 
Qenesee,  9  Idaho,  256,  108  Asl  St.  Bsp.  127,  74  Pac.  865,  cities  incorpo- 
rated under  general  laws  of  Idaho  are  liable  for  injuries  caused  by  de- 
fective sidewalk;  Wheeler  v.  City  of  Ft.  Dodge,  131  Iowa,  575^^  9 
L.  R.  A.  (N.  S.)  146,  108  N.  W.  1060,  holding  city  Uable  for  injuries 
sustained  by  spectator  struck  by  falling  acrobat  doing  "slide  for  life" 
on  wire  constructed  over  sidewalk;  Allen  v.  Town  of  Minden,  127  La. 
406,  53  South.  667,  holding  city  liable  for  injuries  sustained  in  fall 
into  unguarded  pit;  Snook  v.  City  of  Anaconda,  26  Mont.  135,  136, 
66  Pac.  758,  holding  city  liable  for  damages  occasioned  by  reason  of 
its  negligently  permitting  its  street  to  become  and  remain  in  dangerous 
condition;  Goodrich  v.  City  of  University  Place,  80  Neb.  780,  115 
N.  W.  540,  holding  city  liable  for  injuries  resulting  from  defective 
bridge;  Burke  v.  City  of  South  Omaha,  79  Neb.  796,  113  N.  W.  242, 
holding  city  liable  for  negligent  acts  of  agents  in  repairing  streets; 
Matheny  v.  Aiken,  68  S.  C.  181,  47  S.  E.  62,  remedy  given  by  Code 
1902,  §§2008,  2012,  to  private  person  whose  property  outside  of  city 
is  damaged  by  sewage  emptying  into  stream  is  exclusive  and  such 
person  cannot  sue  city  for  tort  or  to  abate  nuisance;  Winchester  v. 
Carroll,  99  Va.  739,  40  S.  T^.  38,  upholding  declaration  alleging  that  city 
had  assumed  and  was  exercising  right  and  duty  to  keep  streets  and 
sidewalks  properly  lighted,  where  statute  conferred  power  on  city  to 
light  streets;  dissenting  opinion  in  South  Carolina  v.  United  States, 
199  U.  S.  472,  50  L.  Ed.  274,  26  Sup.  Ct.  110,  majority  holding  United 
States  may  exact  revenue  license  from  dispensing  agents  of  state  which 
has  taken  chai*ge  of  liquor  business;  dissenting  opinion  in  Workman 
v.  Mayor  etc.  of  New  York,  179  U.  S.  574,  582,  583,  46  L.  Ed.  326,  328, 
329,  21  Sup.  Ct.  220,  223,  majority  holding  city  liable  by  maritime  law 
for  n^ligence  of  servants  in  chaise  of  Rreboat  in  consequence  of.  which 
boat  collides  with  and  injures  another  vessel;  Maxwell  v.  District  of 
Columbia,  91  U.  S.  557,  23  L.  Ed.  446,  and  Dant  v.  District  of  Columbia, 
91  U.  S.  558,  28  L.  Ed.  446,  following  rule;  Cleveland  v.  King,  132  U.  S. 
303,  33  L.  Ed.  838,  10  Sup.  Ct.  92,  allowing  suit  for  failure  to  keep 
streets  in  order;  District  of  Columbia  v.  Woodbury,  136  U.  S.  451,  453, 
456,  457,  466,  34  L.  Ed.  472,  478,  474,  476,  478,  10  Sup.  Ct.  990,  991, 
992,  996,  District  is  liable  for  defective  sidewalks,  even  after  18  Stat. 
116;  Ericisson  v.  Manchester,  3  Hughes,  196,  200,  201,  Fed.  Cas.  4511, 
city  liable  for  defective  condition  of  streets,  though  the  property  of 
private  individual;  The  F.  C.  Lathrobe,  28  Fed.  379,  ice-boat  belonging 
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to  city,  collidiug  through  negligence,  city  liable  in  personam;  Osborne 
V.  Detroit,  32  Fed.  42  (reversed  in  Detroit  v.  Osborne,  135  U.  S.  498, 
34  L.  Ed.  262,  10  Sup.  Ct.  1013),  holding  city  liable  for  defective  side- 
walk in  front  of  Slate  property;  Boston  v.  Crowley,  38  Fed.  204,  hold- 
ing city  liable  for  injury  to  ship,  by  bridge,  irrespective  of  statute; 
Barney  Dumping  Boat  Co.  v.  Mayor  etc.  of  New  York,  40  Fed.  51, 
New  York  liable  for  negligence  of  commissioner  of  street  cleaning; 
Greenwood  v.  Westport,  60  Fed.  569,  63  Conn.  591,  city  liable  for  negli- 
gence in  operating  drawbridge;  Workman  v.  Mayor  etc.  of  New  York^ 
63  Fed.  301,  holding*  city  liable  for  negligence  of  fireboat  colliding; 
Jacksonville  v.  Smith,  78  Fed.  295,  24  C.  C.  A.  97,  negligent  defects 
in  streets,  though  no  statute;  Webster  v.  Beaver  Dam,  84  Fed.  282^ 
though  abutting  owner  is  made  primarily  liable;  Mahoney  v.  Helena, 
96  Fed.  791,  water  company  not  liable  for  injury  by  stop-box,  made 
dangerous  by  removal  of  sidewalk;  Denver  v.  Dunsmore,  7  Colo.  338, 
3  Pac.  711,  city  liable  for  failure  to  keep  bridge  in  repair;  Denver  v. 
Peterson,  5  Colo.  App.  44,  36  Pac.  1113,  horse  frightened  by  steam 
roller  of  street  department,  city  liable;  Weed  v.  Greenwich,  45  Conn. 
186,  borough  is  liable  for  trespass  by  its  officer  for  its  benefit;  Jackson- 
ville V.  Drew,  19  Fla.  110,  45  Am.  Rep.  7,  and  Pettengill  v.  Yonkers, 

116  N.  Y.  565,  16  Am.  St.  Bep.  445,  22  N.  E.  1097,  liable  for  failure 
to  repair  streets,  though  contracted  with  another  to  do  so;  Terre  Haute 
V.  Hudnut,  112  Ind.  547,  13  N.  E.  688,  liable  for  negligence  in  devising 
sewer  plans,  as  well  as  in  doing  work;  Sullivan  v.  Helena,  10  Mont. 
143,  144,  25  Pac.  96^  negligent  excavation;  Sweeney  v.  Butte,  15  Mont. 
282,  39  Pac.  288,  liable  for  dangerous  sidewalk,  without  notice;  Ehrgott 
V.  Mayor  etc.  of  New  York,  96  N.  Y.  271,  and  Burridge  v.  Detroit, 

117  Mich.  559,  42  L.  R.  A.  686,  76  N.  W.  84,  liable  for  defective  streets, 
in  control  of  commission;  People  v.  Common  Council  of  Buffalo,  140 
N.  Y.  307,  37  Am.  St.  Bep.  566,  35  N.  E.  486,  granting  mandamus  to 
compel  payment  of  award  for  opening  street;  Wilson  v.  Troy,  135 
N.  Y.  102,  31  Am.  St.  Rep.  821,  18  L.  R.  A.  456,  32  N.  E.  45,  Ludlow  v. 
Fargo,  3  N.  D.  492,  57  N.  W.  509,  Lutton  v.  Snohomish,  11  Wash.  28, 
48  Am.  St.  R^.  860,  39  Pac.  275,  and  Gibson  v.  Huntington,  38  W.  Va. 
178,  46  Am.  St.  Rep.  866,  22  L.  R.  A.  663, 18  S.  E.  448,  liable  for  defects, 
without  notice;  Missano  v.  Mayor,  160  N.  Y.  128,  54  N.  E.  745,  liable 
for  injury  by  runaway  in  street-cleaning  department  ;•  Johns  v.  Cincin- 
nati, 45  Ohio  St.  283,  12  N.  E.  802,  liable  for  negligent  discontinuance 
of  improvement  by  board  to  injury  of  abutter;  Esberg  Cigar  Co.  v. 
Portland,  34  Or.  299,  43  L.  R.  A.  442, 443, 55  Pac.  965,  966,  liable  for  burst- 
ing of  pipes  of  public  waterworks,  though  agent  selected  by  legislature; 
Galveston  v.  Posnainsky,  62  Tex.  129,  liable  for  an  uncovered  ditch; 
Lenzsen  v.  New  Braunfels,  13  Tex.  Civ.  App.  339,  351,  366,  35  S.  W. 
342,  348,  356,  city  owning  waterworks  liable  for  loss  by  fire,  through 
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negligent  condition;  Levy  v.  Salt  Lake,  3  Utah,  69,  1  Pac.  164,  liable 
for  negligent  distribution  of  water;  Noble  v.  Richmond,  31  Gratt.  281, 
31  AsL  Bep.  731,  liable  for  defect  if  it  had  notice;  Gordon  v.  Richmond, 
83  Va.  440,  2  S.  £.  729,  and  Taylor  v.  Montesano,  11  Wash.  330,  39 
Pac.  653,  where  it  ought  to  have  known  of  defect;  Moore  v.  Richmond, 
85  Va.  542,  8  S.  £.  389,  lack  of  repair,  for  unreasonable  time,  notice 
imputed;  Hutchinson  v.  Olympia,  2  Wash.  Ter.  320,  5  Pac.  608,  liable 
for  defective  sidewalk;  Orme  v.  Richmond,  79  Va.  89,  must  guard 
against  injury  to  x)eople  coming  on  to  street  over  private  way;  dissent- 
ing opinion  in  Chope  v.  Eureka,  78  Cal.  592,  4  L.  B.  A.  328,  21  Pac.  365, 
majority  holding  no  liability  for  negleet  of  officers  excavatii^  sewers; 
Bauman  v.  Ross,  167  U.  S.  597,  iS  L.  Bd.  291,  17  Sup.  Ct.  985,  and 
Madden  ▼.  Lancaster  County,  65  Fed.  191,  12  C.  C.  A.  566,  both 
arguendo. 

Distinguished  in  District  of  Columbia  v.  Tyrell,  41  App.  D.  C.  472, 
473,  refusing  to  hold  district  liable  for  explosion  resulting  from  failure 
to  fix  gas  leak  in  schoolhouse;  Brown  v.  District  of  Columbia,  29  App. 
D.  C.  283,  26  L.  B.  A.  (N.  8.)  98,  refusing  to  hold  district  liable  for 
injuries  sustained  by  child  in  engine-house;  Glick  v.  Baltimore  etc.  R.  R. 
Co.,  8  Maekey  (D.  C),  424,  holding  taxpayer  can  recover  no  damages 
from  railroad  lawfully  using  streets;  Clark  v.  District  of  Columbia,  3 
Maekey  (D.  C),  88,  refusing  to  hold  city  liable  for  injuries  resulting 
from  accumulated  snow  and  ice  on  sidewal)^  during  storm ;  Miller  v.  City 
of  Detroit,  156  Mich.  637,  138  Am.  St.  Bep.  537,  16  Ann.  Oas.  882,  121 
N.  W.  493,  refusing  recovery  against  city  for  falling  of  dead  limb  from 
live  tree ;  Munday  v.  Town  of  Newton,  167  N.  C.  657,  83  S.  E.  696,  re- 
fusing to  allow  damages  for  cutting  down  of  trees  in  clearing  of  street ; 
Howard  v.  Rose  Tp.,  37  Okl.  156,  131  Pac.  684,  and  Wilson  v.  Ulysses, 
72  Neb.  813,  9  Ann.  Oas.  115S,  101  N.  W.  989,  both  holding  township  not 
"municipality"  so  as  to  be  liable  for  defects  in  public  highway;  Johnston 
V.  District  of  Columbia,  118  U.  S.  21,  80  L.  Ed.  76,  6  Sup.  Ct.  924,  evidence 
of  injudicious  selection  of  plan  of  sewer  by  city  not  admissible  in  suit 
for  overflow ;  Detroit  v.  Osborne,  135  U.  S.  498,  84  L.  Ed.  262, 10  Sup.  Ct. 
1013  (reversing  Osborne  v.  Detroit,  32  Fed.  42),  disallowing  suit  against 
city  for  defective  sidewalk  by  Michigan  law;  Robinson  v.  Greenville,  42 
Ohio  St.  630,  51  Am.  Bep.  859,  city  not  liable  for  injury  from  cannon  dis- 
charged on  street  and  not  stopped  by  officers. 

Disapproved  in  Hill  v.  Boston,  122  Mass.  372,  374,  375, 380,  28  Am.  B«p. 
359,  361,  862,  366,  city  not  liable  to  school  child  for  unsafe  stairs;  Young 
V.  Charleston,  20  S.  C.  120,  47  Am.  Bep.  880,  and  Navasota  v.  Pearce, 
46  Tex.  533,  26  Am.  Bep.  285,  both  holding  no  liabliity  except  by  statute. 

Liability  of  municipal  corporations  to  person  injured  by  defects  in 
or  want  of  repair  of  publie  streets.    Note,  108  Am.  St.  Bep.  261. 

Vin— -74 
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What  municipal  corporations  are  answerable  for  injuries  due  to 
defects  in  streets  and  other  public  places.  Note,  108  AsL  St.  B^. 
159,  166. 

N^ligence  of  city  as  to  condition  of  streets.  Note,  48  Am.  St.  Bep. 
855. 

Liability  of  cities  for  negligence  in  construction  of  sewers.  Note, 
54  Am.  Rep.  671,  672. 

Liability  of  cities  for  neglect  to  repair  streets.  Note,  68  Am.  Dec 
353. 

Liability  of  municipality  for  defects  or  obstructions  in  streets. 
Note/ 20  L.  R.  A.  (N.  S.)  517,  555. 

Iiiability  of  city,  made  such  by  acceptance  of  charter,  is  greater  than 
tbat  of  involuntary  quasi  corporations  as  counties,  s^ool  districts,  etc. 

Approved  in  In  re  School  Committee,  26  R.  I.  166,  58  Atl.  629,  uphold- 
ing Pub.  Laws  1903,  p.  33,  c.  1101,  abolishing  school  districts  and  vest- 
ing property  thereof  in  towns;  Madden  v.  Lancaster  County,  65  Fed. 
191,  192,  12  C.  C.  A.  566,  act  requiring  counties  to  be  sued  for  negli- 
gence within  thirty  days,  valid ;  Freel  v.  School  City,  142  Ind.  29,  37 
L.  R.  A.  304,  school  district,  without  authority  to  raise  money  to  pay 
damages,  not  liable  for  negligence  of  officers;  Board  of  Commrs.  of 
Jasper  County  v.  Allman,  142  Ind.  576,  89  L.  R.  A.  61,  42  N.  E.  206, 
liolding  same  as  to  counties ;  Vail  v.  Amenia,  4  N.  D.  246,  59  N.  W.  1094, 
townships  not  liable  for  defective  highways;  Templeton  v.  Linn  County, 
22  Or.  315,  15  L.  R.  A.  732,  29  Pao.  795,  and  Bailey  v.  Lawrence  Co., 
5  S.  D.  397,  49  Am.  St.  Rep.  883,  59  N.  W.  220,  both  holding  county  not 
liable  for  defective  highway,  except  by  statute;  Levy  v.  Salt  Lake,  3 
Utah,  69, 1  Pac.  164,  city  liable  for  negligent  distribution  of  water ;  Hill 
Y.  Boston,  122  Mass.  377,  23  Am.  R^.  364,  arguendo. 

Disapproved  in  Young  v.  Charleston,  20  S.  C.  121,  47  Am.  R^.  831, 
and  Navasota  v.  Pearce,  46  Tex.  533,  26  Am.  R^.  286,  both  holding  no 
liability  in  either  case  except  by  statute. 

Acceptance  of  legislative  amendments!  to  corporate  charters.  Note, 
53  Am.  Dec.  471. 

Liability  of  town  for  defects  in  highways  within  its  jurisdiction. 
Note,  9  Ann.  Cas.  1157. 

Maxim  "nullum  tempus  occurrit  r^."    Note,  101  Am.  St.  Rep.  170. 

Municipal  norporation  is  liable  for  defective  streets,  though  fee  be  in 
United  States. 

Approved  in  District  of  Columbia  v.  Woodbury,  136  U.  S.  457,  34 
L.  Ed.  475, 10  Sup.  Ct.  992,  holding  city  liable. 
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Private   action  for  violating   statute  not   expressly   conferring  it. 
Note,  9  L.  B.  A.  (N.  8.)  384. 

Bight  of  action  by  individual  specially  damaged  by  nonperformance 
of  dnty.    Note,  1  E.  B.  0.  622. 

Liability  of  ship  owner  for  collision  dne  to  negligence  of  qualified 
pilot.    Note,  19  E.  B.  0.  219. 

Miscellaneous.  Cited  in  Bradley  v.  Gait,  5  Mackey  (D.  C),  388,  hold- 
ing if  appellate  court  in  action  for  injury  finds  evidence  does  not  sus- 
tain verdict  for  plaintiff,  it  can  only  order  new  trial;  Roderick  v.  Dis- 
trict of  Columbia,  3  McAr.  (D.  C.)  595,  upholding  power  of  police 
commission  to  deduct  ten  dollars  per  month  from  salary  of  members  of 
force. 

91  V.  8.  557,  23  L.  Ed.  445,  ICAZWELIi  ▼.  DISTRICT  OF  00LX71SBIA. 

Adjudged  in  conformity  with  Barnes  v.  District  of  Columbia,  91  XT.  8. 
540-657,  28  L.  Ed.  440. 

Approved  in  Allen  v.  Town  of  Minden,  127  La.  406,  53  South.  667, 
holding  city  liable  for  failing  to  guard  open  pit;  Matheny  v.  Aiken, 
68  S.  C.  181,  47  S.  E.  62,  remedy  given  by  Code  1902,  §§  2008,  2012, 
to  private  person  whose  property  outside  of  city  is  damaged  by  sewage 
emptying  into  stream  is  exclusive  and  such  person  cannot  sue  city  for 
tort  or  to  abate  nuisance. 

Liability  of  municipality  for  defects  or  obstructions  in  streets. 
Note,  20  L.  B.  A.  (N.  8.)  520. 

91  V.  8.  667-558,  23  L.  Ed.  446,  DANT  V.  DI8TBICT  OF  COLUMBIA. 

Adjudged  in  conformity  with  Barnes  v.  Dlatriet  of  Columbia,  91  XT.  8. 
540-667,  28  L.  Ed.  440. 

Approved  in  Coughlin  v.  District  of  Columbia,  106  U.  S.  8,  27  L.  Ed. 
74,  1  Sup.  Ct.  37,  following  rule;  Matheny  v.  Aiken,  68  S.  C.  181,  47 
S.  E.  62,  remedy  given  by  Code  1902,  §§  2008,  2012,  to  private  person 
whose  property  outside  of  city  is  damaged  by  sewage  emptying  into 
stream  is  exclusive  a^d  such  person  cannot  sue  city  for  tort  or  to  abate 
nuisance. 

91  V.  8.  55$,  23  L.  Ed.  250,  XTNTTED  8TATE8  V.  NORTON. 

Not  cited. 

91  V.  a  55»-665,  23  L.  Ed.  446,  HALL  v.  UNITED  8TATE8. 

Questions  of  setoff  and  the  like,  where  United  States  is  plaintiff,  are 
governed  by  Ctongress,  and  local  law  is  inapplicable. 

Approved  in  United  Transp.  A  Lighterage  Co.  v.  New  York  &  Balti- 
.  more  Transp.  Line,  180  Fed.  904,  holding  new  corporation  dealing  with 
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business  of  old  company  cannot  set  off  claims  contracted  by  old  com- 
pany as  being  exorbitant;  United  States  v.  Wickersham,  10  Fed.  509, 
Circuit  Court  cannot  appoint  receiver  for  property  in  possession  of 
United  States. 

Setoff,    counterclaim    or    recoupment    in   action    by    State.    Note, 
33  L.  R.  A.  (N.  8.)  381. 

No  claim  tot  extra  services  allowed  In  suit  by  TTnited  States  for  public 
money  unless  bead  of  department  was  authorized  to  appoint  agent  to  do  extra 
work,  services  were  wboUy  outside  of  regular  duties  and  compensation  was 
fixed  and  money  was  appropriated  by  Congress. 

Approved  in  United  States  v.  King,  147  U.  S.  680,  37  L.  Ed.  329,  13 
Sup.  Ct.  440,  no  pay  to  clerk  of  Circuit  Court  for  selecting  jury ;  MuUett 
V.  United  States,  160  U.  S.  571,  37  L.  Ed.  1186, 14  Sup.  Ct.  192,  architect 
of  treasury  no  pay  for  work  on  struetures  of  other  departments. 

91  U.  8.  566,  23  L.  Ed.  454,  HALL  V.  T7NITED  STATES^ 
Not  cited. 

91  V.  8.  666-669,  28  L.  Bd.  448,  tTNITED  8TATB8  V.  NORTON. 

Act  to  establish  a  postal  money-order  system  is  not  a  revenue  law. 

Approved  in  Twin  Palls  Canal  Co.  v.  Foote,  192  Fed.  586,  590,  holding 
correction  of  assessment  from  purchasers  of  lands  irrigated  hy  United 
States  does  not  constitute  revenue;  People's  United  States  Bk.  v.  Good- 
win, 162  Fed.  941,  holding  action  for  libel  against  assistant  attorney- 
general  for  Postoffice  Department  is  not  removable;  State  v.  Gordon, 
266  Mo.  406,  181  S.  W.  1019,  holding  "revenue,"  as  applied  to  school 
fund,  means  ^ordinary  yield  from  taxes. 

Distinguished  in  Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  325,  79 
C.  C.  A.  259,  suit  in  State  court  against  defendant  as  postmaster  is 
reasonable. 

Bevenue  laws  are  those  made  for  direct  and  avowed  purpose  of  creating 
revenue  or  public  funds  for  services  of  government.  » 

Approved  in  Brown  v.  Elder,  32  Colo.  535,  77  Pac.  856,  Sess.  Laws 
1902,  c.  3,  relating  to  revenue  does  not  contain  more  than  one  subject 
though  it  taxes  inheritances  as  well  as  property;  Evers  v.  Hudson,  36 
Mont.  147,  92  Pac.  466,  holding  act  authorizing  establishment. of  high 
school  and  providing  tax  for  same  is  not  bill  for  raising  revenue  and  need 
not  originate  in  assembly;  State  v.  Bemheim,  19  Mont.  517,  49  Pac. 
443,  license  fee  on  ticket  agent  not  revenue  law;  Northern  Counties 
Trust  V.  Sears,  30  Or.  402,  S5  L.  R.  A.  195,  41  Pac.  935,  nor  is  biU  for 
fees  in  l^al  proceedings;  Johnson  v.  Hanscom,  90  Tex.  329,  38  S.  W. 
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764,  fines  by  recorder  not  under  revenue  law;   Laughlin  v.  County 
Conmirs.,  3  N.  M.  425  (302),  5  Pac.  819,  arguendo. 

What  are  revenue  acts  which  must  originate  in  lower  branch  of 
legislature.    Note,  85  L.  R.  A.  190. 

Imllctment  for  embeasloment  of  money  belonging  to  money-order  office 
must  be  found  within  two  years. 

Distinguished  in  Ward  v.  Congress  Const.  Co.,  99  Fed.  605,  39  C.  C.  A. 
669,  holding  suit  against  corporation  in  State  court  to  enjoin  erection 
of  addition  to  postoffice  under  eontract  with  Secretary  of  Treasury 
is  removable  to  Federal  court  under  Rev.  Stats.,  §  643;  State  v.  Snyder, 
182  Mo.  504,  66  L.  R.  A.  490,  82  S.  W.  24,  special  plea  of  limitations 
by  defendant  in  criminal  prosecution  does  not  entitle  him  to  separate 
preliminary  trial  of  plea. 

Embezzlement — Under  United  States  postal  laws.  Note,  98  Am. 
Dec.  174. 

91  V.  8.  570-^77,  28  L.  Ed.  465,  MEYER  v.  ARTHUR. 

'ICaanfactnres  of  m0tal*»  means  those  wlilch  have  metals  for  compo- 
nent parts  and  not  sndi  as  have  lost  their  form  entirely  and  have  become  the 
chemical  ingredients  of  new  forms,  as  nitrate  of  lead,  oxide  of  sine  and  dry 
and  orange  mineral. 

Approved  in  Von  Bemuth  v.  United  States,  133  Fed.  801,  imitation 
silk  yam  made  from  cotton  waste  dutiable  as  silk  yam;  Murphy  v. 
Amson,  96  U.  S.  133,  84  L.  Ed.  774,  in  case  of  nitrobenzole ;  Cadwalader 
V.  Jessup,  149  U.  S.  354,  87  L.  Ed.  766,  13  Sup.  Ct.  876,  old  india  robber 
shoes  not  manufactures  of  rubber. ' 

91  U.  8.  677-578,  23  L.  Ed.  462,  8PEN0ER  V.  UNITED  STATES. 
Not  cited. 

91  U.  S.  578^79,  28  L.  Ed.  SOO,  McMANUS  v.  O'SUUUIVAN. 

Where  re<H>rd  and  opinion  of  State  court  show  no  Federal  anestioi^ 
Supreme  Court  has  no  Jurisdiction. 

Approved  in  Kraiger  v.  Shelby  R.  R.  Co.,  125  U.  S.  44,  81  L.  Ed.  678, 
8  Sup.  Ct.  755,  court  will  look  to  opinion;  Hale  v.  Akers,  132  U.  S. 
565,  88  L.  Ed.  446,  10  Sup.  Ct.  175,  other  points  sustaining  decision, 
writ  dismissed,  though  Federal  question  wrongly  decided. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  R.  A.  799. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A. 
48. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  re- 
view State  court's  decision.    Note,  68  L.  R.  A.  881. 
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91  U.  8.  580,  23  L.  Ed.  328,  WATTS  ▼.  WASHINOTOK. 

Supreme  Oourt  can  only  review  judgment  of  territorial  Sapreme  Oourt 
in  criminal  cases,  when  Federal  Constitution,  statute  or  treaty  is  Involved. 

Disregarded  as  mere  obiter  in  Famsworth  v.  Montana,  129  U.  S. 
110,  32  L.  Ed.  617,  9  Sup.  Ct.  254,  cannot  review  decision  in  criminal 
cases ;  Chapman  v.  United  States,  164  U.  S.  449,  41  L.  Ed.  509,  17  Sup. 
Ct.  78,  same  as  to  District  of  Columbia. 

91  V,  S.  680-584,  23  L.  Ed.  251,  DAimSSB  v.  OOOEZ. 

Permit  being  given  to  construct  imblic  building,  dear  case  of  departure 
from  plans  or 'danger  to  public  interest  must  be  shown  before  party  is  ar- 
rested midway  In  construction. 

Approved  in  Hutchins  v.  Mnnn,  22  App.  D.  C.  102,  holding  mere  fact 
that  l^nilding  permit  was  issued  to  husband  of  owner  will  not  warrant 
injunction. 

Revocability  of  municipal  building  permit.    Note,  1  L.  B.  A.  (N.  S.) 
458. 

91  U.  S.  584-^6,  23  L.  Ed.  433»  HAIJ>EMAN  V.  UNITBD  STATES. 

Entry  "that  said  suit  is  not  prosecuted  and  be  dismissed**  is  record  of 
nonsuit. 

Approved  in  Baer  Bros.  Mercantile  Co.  v.  Denver  etc.  R.  R.  Co.,  233 
U.  S.  491,  58  L.  Ed.  1062,  34  Sup.  Ct.  641,  holding  dismissal  of  suit 
for  recovery  of  freight  rates  is  not  bar  to  proceeding  before  Interstate 
Commerce  Commission ;  In  re  Griggs,  227  Fed.  798,  refusing  to  consider 
dismissal  of  previous  suit  as  bar  to  second;  Ex  parte  Loung  June,  160 
Fed.  258,  260,  holding  dismissal  of  suit  to  test  citizenship  of  alien 
Chinese,  is  not  a  determination  of  issue;  Laguna  Drainage  Dist.  v. 
Charles  Martin  Co.,  6  Cal.  App.  171,  89  Pac.  995,  holding  judgment  for 
condemnation  of  pipe-line  is  not  conclusive  as  to  strip  of  land  not  con- 
tained in  previous  judgment;  Laenger  v.  Laenger,  138  La.  537,  70  South, 
503,  holding  judgment  sustaining  exception  of  no  right  is  complete 
determination  of  issue;  Mason  v.  Kansas  City  Belt  Ry.  Co.,  226  Mo. 
221,  26  L.  E.  A.  (N.  S.)  914,  125  S.  W.  1131,  holding  judgment  denying 
motion  to  set  aside  nonsuit  was  not  judgment  on  merits;  Wetmore  v. 
Crouch,  188  Mo.  655,  87  S.  W.  956,  dismissal  for  failure  to  furnish 
additional  security  for  costs  is  nonsuit  within  Rev.  Stats.  1899,  §  4285, 
providing  for  new  action  in  one  year  after  nonsuit;  Lindsay  v.  Allen, 
112  Tenn.  652,  82  S.  W.  174,  voluntary  dismissal  by  consent  is  not  bar 
to  another  action ;  State  Medical  Examining  Board  v.  Stewart,  46  Wash. 
81,  123  Am.  St.  Rep.  915,  13  Ann.  Cas.  653,  11  L.  R.  A.  (N.  S.)  557,  89 
Pac.  476,  holding  dismissal  of  proceeding  to  revoke  physician's  license 
is  not  bar  to  second  proceeding. 
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Distinguished  in  Germain  v.  Harwell,  108  Miss.  405,  66  South,  399, 
holding  unless  dismissal  is  ''without  prejudice,'^  it  is  bar  to  second 
suit. 

Nonsuit  and  payment  of  costs  hj  defendant  does  not  bar  aaotber  suit. 

Approved  in  Rincon  Water  etc.  Co.  v.  Anaheim  etc.  Water  Co.,  115 
Fed.  549,  552,  holding  judgment  of  dismissal  under  California  Code, 
reciting  that  it  was  rendered  on  motion  of  defendant's  attorneys  pur- 
suant to  written  stipulation,  is  not  judgment  on  merits  concluding  par- 
ties ;  Lindsay  v.  Allen,  112  Tenn.  652,  653,  654,  82  S.  W.  174,  voluntary 
dismissal  by  consent  is  not  bar  to  another  action;  State  v.  Anderson^ 
26  Fla.  262,  8  South.  6,  applied  to  dismissal  of  quo  warranto  by  re- 
lator ;  Jackson  v.  Elliott,  49  Tex.  69,  suit  dismissed  without  prejudice  on 
plea  of  bankruptcy  is  no  bar;  Bishop  v.  McGillis,  82  Wis.  127,  128,  51 
N.  W.  1076,  dismissal  on  stipulation  no  bar. 

Distinguished  in  Pethtel  v.  McCullongh,  49  W.  Va.  522,  39  S.  E.  200, 
holding  order  dismissing  case  agreed  is  bar  to  another  suit  on  same 
oause  of  action;  United  States  v.  Parker,  120  U.  S.  95,  80  L.  Ed.  604, 
7  Sup.  Ct.  458,  in  case  of  retraxit. 

General  entry  of  dismissal  of  suit  by  agreement  is  no  evldenee  of  intent 
to  abandon  the  claim,  but  rather  to  preserre  the  right  to  bring  new  suit  if 
necessary. 

Approved  in  Jacobs  v.  Marks,  182  U.  S.  591,  593,  594,  595,  45  L.  Ed. 
1246,  1247,  21  Sup.  Ct.  868,  holding  evidence  that  entry  of  discontinu- 
ance of  action  in  court  of  another  State  was  not  intended  as  rele^e  of 
cause  of  action,  but  was  result  of  promissory  agreement  never  complied, 
is  admissible  in  later  action  to  support  replication  to  plea  of  satisfac- 
tion ;  First  Nat.  Bank  y.  Cunningham,  48  Fed.  517,  withdrawal  by  leave 
of  motion  to  vacate  void  judgment  is  not  conclusive;  Murphy  v.  Creath, 
26  Mo.  App.  585,  and  Mileher  v.  Robertson,  78  Va.  618,  holding  dismissal 
no  bar. 

Dismissal  of  action  by  agreement  as  res  judicata.    Note,  IS  Ann. 
Oas.  655. 

91  V.  8.  687-594,  23  L.  Ed.  328,  TWIN  UOK  OIL  CO.  Y.  MABBUBT. 

Relation  of  director  to  corporation  is  fiduciary,  and  dealings  are  viewed: 
with  Jealousy. 

Approved  in  Howland  v.  Com,  232  Fed.  43,  holding  evidence  failed 
to  show  property  sold  to  corporation  by  directors  to  be  of  g^rossly  ex- 
cessive value;  Idaho-Oregon  Light  etc.  Co.  v.  State  Bank,  224  Fed.  45, 
139  C.  C.  A.  503,  holding  agreement  of  corporation  to  exchange  second 
mortgage  bond  for  first  mortgage  bonds  was  fraud  on  holders  of  latter, 
and  void ;  Maine  Northwestern  Dev.  Co.  v.  Northern  Commercial  Co.,  213 
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Fed.  105,  holding  where  president  of  corporation  acted  in  own  interest 
in  securing  subscription  to  stock,  same  was  good  defense  to  suit  on  con- 
tract; Whitridge  v.  Mt.  Vernon  etc.  Duck  Co.,  210  Fed.  312,  holding 
where  defendant  corporation  held  majority  of  stock  in  corporation  of 
which  complainants  were  bondholders,  expenditures  charged  to  first 
corporation  should  be  explained  fully;  Asheville  Lumber  Co.  v.  Hyde, 
172  Fed.  733,  holding  preference  in  paying  claims  of  insolvent  corpora- 
tion made  by  director  must  be  accounted  for  by  him  personally;  Canton 
Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.,  168  Fed.  474,  93  C.  C.  A.  621,  hold- 
ing where  president  of  corporation  purchases  bonds  that  had  been 
pledged  to  secure  loan,  sale  may  be  set  aside  and  president  may  recover 
money  f>aid  with  interest;  Bigelow  v.  Calumet  &  Hecla  Min.  Co.,  167 
Fed.  715,  upholding  right  of  Michigan  corporation  to  purchase  stock  in 
other  corporations;  In  re  Castle  Braid  Co.,  145  Fed.  230,  235,  upholding 
contract  between  corporation  and  directors  for  purchase  of  latter 's 
stock;  Martin  v.  Santa  Cruz  Water  Storage  Co.,  4  Ariz.  175,  36  Pac. 
37,  action  of  three  of  five  corporation  directors  in  voting  one  of  them- 
selves salary  as  secretary  is  void;  Smith  v.  Ferries  etc.  Ry.  Co.,  5  Cal. 
Unrep.  906,  51  Pac.  717,  holding  where  stockholder  seeks  to  set  aside 
issue  of  stock  in  payment  of  property  of  other  corporation,  he  must  set 
aside  whole  transaction;  Morgan  v.  King,  27  Colo.  553,  63  Pac.  420, 
holding  in  action  by  stockholder  of  bank  to  set  aside  transfer  of  mining 
stock  from  bank  to  directors,  freedom  from  actual  fraud  is  no  defense ; 
Wainwright  v.  P.  H.  &  F.  M.  Roots  Co.,  176  Ind.  691,  97  N.  E.  11,  hold- 
ing managing  agent  of  corporation  cannot  transfer  property  to  third 
partf ;  Webb  v.  Rockefeller,  66  Kan.  166,  71  Pac.  285,  refusing  to  set 
aside  conveyance  of  corporate  property  to  director  for  full  considera- 
tion, in  attachment  by  creditor  to  subject  property  thus  conveyed  to 
payment  of  corporate  debt;  Aldine  Mfg.  Co.  v.  Phillips,  129  Mich.  244, 
88  S.  W.  633,  upholding  sale  by  one  corporation  to  another  where  nego- 
tiations conducted  by  one  who  was  agent  for  and  stockholder  in  each, 
where  transaction  was  honest;  McConnell  v.  Combination  Min.  etc. 
Co.,  30  Mont.  258,  104  Am.  St.  Rep.  703,  76  Pac.  200,  holding  void  reso- 
lution of  four  directors  voting  three  directors  salaries,  predicated  on 
by-laws  previously  passed  by  five  directors  including  four  first  men- 
tioned; Burton  v.  Lithic  Mfg.  Co.,  73  Or.  612,  144  Pac.  1151,  holding 
resolution  placing  directors'  salary  for  extra  duties  at  twenty-five  dol- 
lars per  month  did  not  intend  same  to  be  permanent;  Richardson  v. 
Green,  133  U.  S.  43,  33  L.  Ed.  522,  10  Sup.  Ct.  284,  disallowing  director 
to  enforce  his  agreement  as  against  other  creditors;  Mc€h>urkey  v.  To- 
ledo etc.  Ry.  Co.,  146  U.  S.  552,  36  L.  Ed.  1085,  13  Sup.  Ct.  175,  holding 
voidable,  leases  of  cars  by  directors;  Combination  Trust  Co.  v.  Weed, 
2  Fed.  26,  Fed.  Cas.  14,207a,  president  compelled  to  account  for  unlaw- 
ful use  of  property;  Consolidated  Tank  line  Co.  v.  Kansas  City  Var- 
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nish  Co.,  45  Fed.  13,  direetors  of  insolvent  corporation  cannot  prefer 
themselves,  directly  or  indirectly;  Tyler  v.  Hamilton,  62  Fed.  189,  lease 
to  directors,  all  stockholders  directors,  not  set  aside  by  receiver;  Sutton 
Mfg.  Co.  v.  Hutchinson,  63  Fed.  501,  11  C.  C.  A.  320,  Bosworth  v.  Jack- 
sonville Nat.  Bank,  64  Fed.  620,  12  C.  C.  A.  331,  and  Corey  v.  Wads- 
worth,  118  Ala.  539,  44  L.  S.  A.  788,  25  South.  521,  separate  opinion, 
and  Noble  Mercantile  Co.  v.  Mt.  Pleasant  Equitable  etc.  Inst.,  12  Utah, 
233,  42  Pac.  872,  disallowing  insolvent  corporation  to  prefer  directors; 
Foster  v.  Bear  Valley  Irr.  Co.,  65  Fed.  846,  allowing  contract  herein; 
Mallory  v.  Mallory-Wheeler  Co.,  61  Conn.  141,  23  Atl.  712,  holding  con- 
tract with  each  of  controlling  directors  voidable,  though  separately 
made;  Illinois  Steel  Co.  v.  O'Donnell,  156  111.  636,  47  Am.  St.  Rep.  251, 
31  L.  R.  A.  268,  41  N.  £.  188,  allowing  preference  of  directors;  Mulvane 
v.  O'Brien,  58  Kan.  473,  49  Pac.  613,  president  selling  stock  of  parties 
ignorant  of  its  value  must  account  for  excess  over  par;  Nye  v.  Storer, 
168  Mass.  55,  46  N.  £.  403,  lease  to  directors  suspicious  but  not  void-; 
Miner  v.  Belle  Isle  etc.  Co.,  93  Mich.  108,  17  L.  R.  A.  416,  53  N.  W.  222, 
allowing  accounting  for  abuse  of  trust  at  instance  of  controlling  di- 
rector; Kitchen  v.  St.  Louis  etc.  Ry.  Co.,  69  Mo.  254,  allowing  purchase 
by  association  in  which  directors  are  interested;  Keokuk  Northern  Line 
Packet  Co.  v.  Davidson,  95  Mo.  473,  8  S.  W.  547,  president  cannot  make 
profit  out  of  use  of  company,  but  must  account  for  all  received ;  Foster 
*  V.  Belcher's  Sugar  Refining  Co.,  118  Mo.  264,  24  S.  W.  70,  director  may 
loan  money  to.  corporation;  Duncomb  v.  New  York  etc.  R.  R.  Co.,  84 
N.  Y.  199,  dealings  with  directors  may  be  set  aside  irrespective  of  good 
faith;  Patrick  v.  Boonville  Gkis-Light  Co.,  17  Mo.  App.  468,  president 
purchasing  dishonored  debentures  holds  prima  facie  as  trustee  of  cor- 
poration; St.  Joe  etc.  Min.  Co.  v.  First  Nat.  Bank,  10  Colo.  App.  347,  50 
Pac.  1058,  allowing  note  to  corporation  with  same  president;  Hill  v. 
Pioneer  Lumber  Co.,  113  N.  C.  178,  37  Am.  St.  Rep.  624,  21  L.  R.  A.  562, 
18  S.  E.  108,  disallowing  confession  of  judgment  to  director  of  insolvent ; 
Stanley  v.  Luse,  36  Or.  25,  58  Pac.  78,  setting  aside  purchase  by  director 
.  for  corporation ;  Mclntyre  v.  Ajax  Min.  Co.,  17  Utah,  224,  53  Pac.  1127, 
applying  rule  to  action  of  director  in  failing  to  produce  contract  at 
trial ;  Addison  v.  Lewis,  75  Va.  720,  parties  estopped  from  claiming  con- 
tract with  directors  void. ' 

Distinguished  in  Leavenworth  v.  Chicago  etc.  Ry.  Co.,  134  U.  S.  708, 
33  L.  Ed.  1074,  10  Sup.  Ct.  715,  refusing  relief  after  foreclosure,  officers 
of  both  parties  the  same. 

Oontracts  between  those  in  fldndary  relation  are  generally  only  voidable 
by  injured  itarty. 

Approved  in  Beach  v.  McKinnon,  148  Fed.  736,  bill  by  receiver  of 
corporation  against  director  for  accounting  as  to  notes  payable  to  cor- 
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poratioD  and  transferred  to  defendant,  merely  alleging  that  notes  were 
property  of  corporation,  is  insnfiicient  j  Kessler  v.  Ensley  Co.,  123  Fed. 
558,  holding  acts  which  corporation  had  power  to  do,  but  which  were 
done  in  irregular  manner,  are  cared  by  acquiescence;  Mendelsohn  ▼. 
Armstrong,  52  La.  Ann.  1304,  27  South.  737,  applying  rule  where  prop- 
erty was  purchased  by  agent;  Thomas  v.  Brownville  etc.  R.  R.  Co., 
109  U.  S.  524,  27  L.  Ed.  1019,  3  Sup.  Ct-  317,  applying  rule  where  di- 
rectors of  a  railroad  company  belong  to  construction  company;  Jesup 
V.  Illinois  etc.  R.  R.  Co.,  43  Fed.  504,  applying  rule  to  railroad  directors ; 
Coe  V.  East  &  West  R.  R.  Co.,  52  Fed.  543,  applying  rule  to  contract 
between  companies  with  same  directors;  Robison  t.  McCrseken,  52  Fed. 
730,  contract  with  directors  only  voidable,  and  being  executed  money 
cannot  be  retained ;  Tyler  v.  Hamilton,  62  Fed.  189,  lease  to  director,  all 
stockholders  directors,  not  set  aside  by  receiver ;  Hook  v.  Ayers,  63  Fed. 
356,  12  C.  C.  A.  554,  stock  pledged  to  president's  company  not  attack- 
able by  pledgee  of  other  bonds;  Foster  v.  Bear  Valley  Irr.  Co.,  65  Fed. 
846,  allowing  arrangement  where  directors  were  interested;  O'Coimer 
Min.  &  Mfg.  Co.  V.  Coosa  Furnace  Co.,  95  Ala.  618,  36  Adl  St.  Rep. 
254,  10  South.  291,  applying  rule  to  dealings  between  companies  with 
same  directors,  but  cannot  be  questioned  by  creditors;  McDowell  v.  Ar- 
kansas Mechanical  &  Agr.  Co.,  38  Ark.  26,  Hill  v.  Nisbet,  lOO  Ind.  353, 
and  Kitchen  v.  St.  Louis  etc.  Ry.  Co.,  69  Mo.  268,  applied  to  purchase  by 
director;  Umer  v.  Sollenberger,  89  Md.  332,  43  Atl.  811,  applying  rule 
to  fraudulent  sales  by  director;  Parish  of  Kelly  v.  Newbmyport  etc. 
R.  R.  Co.,  141  Mass.  499,  6  N.  E.  748,  applied  to  contract  with  directors ; 
Denholm  v.  McKay,  148  Mass.  441,  12  Am.  St.  Eep.  578,  19  N.  E.  552, 
executor  also  surviving  partner  making  sale  of  business,  voidable  by 
heirs ;  Nye  v.  Stover,  168  Mass.  55,  46  N.  E.  403,  lease  to  directors ;  Fos- 
ter V.  MuUanphy  etc.  Co.,  92  Mo.  87,  4  S.  W.  261,  allowing  preference 
of  directors ;  Barr  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  277,  26  N.  E. 
149,  applied  to  lease  to  company  consisting  of  directors;  Skinner  v. 
Smith,  134  N.  Y.  242,  31  N.  E.  911,  allowing  acquisition  of  property  by 
directors  herein;  Patrick  v.  Boonville  Gas-Light  Co.,  17  Mo.  App.  468, 
president  purchasing  dishonored  debentures  holds  prima  facie  as  trustee 
of  corporation;  Stanley  v.  Luse,  36  Or.  25,  58  Pac.  78,  setting  aside 
purchase  by  director  for  corporation;  Addison  v.  Lewis,  75  Va.  720, 
estopped  fr6m  claiming  contracts  with  directors  void;  Hope  v.  Valley 
City  Salt  Co.,  25  W.  Va.  808,  disallowing  deed  of  trust  to  director  ex- 
cluding other  creditors. 

Distinguished  in  Attalla  Iron  Ore  Co.  v.  Virginia  etc.  Coke  Co.,  Ill 
Tenn,  534,  77  S.  W.  775,  setting  aside  contract  between  corp9ration  and 
new  company  secretly  formed  by  its  managers  and  another. 

When  beneficiaries  are  bound  by  acts  of  trustees  in  contravention 
of  their  trusts.    Note,  68  Am.  St.  Rep.  475. 
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Oontracto  of  tbose  in  flduciary  matioiit,  wben  void,  may  be  validated 
by  ratlfleatioii. 

Approved  in  In  re  International  Mineral  Ck>.y  222  Fed.  427,  holding 
trustee  in  bankruptcy  agreeing  to  sell  property  to  third  party  was  not 
bound  by  agreement  between  latter  and  syndicate  formed  to  purchase 
1^ whereby  purchase  price  paid  was  to  be  held  in  escrow;  Kessler  &  Cp. 
V.  Ensley  Co.,  129  Fed.  402,  contract  by  which  officers  have  obtained 
property  of  corporation  by  fraud  may  be  ratified  by  directors  and  dis- 
interested majority  of  stockholders;  Foster  v.  Bear  Valley  Irr.  Co.,  65 
Fed.  846,  Stanley  v.  Luse,  36  Or.  25^  58  Pac.  78^  and  Addison  v.  Lewis, 
75  Va.  720,  all  arguendo. 

Directors  represent  the  abstract  entity  and  the  ihaieliolders. 
Approved  in  Hearst  v.  Putnam  Min.  Co.,  28  Utah,  198,  107  Am.  St. 
lEtsp.  698,  66  L.  R.  A.  784,  77  Pac.  757,  stockholders  cannot  in  own  right 
sue  to  set  aside  conveyanec  on  ground  of  fraud  giving  rise  to  trust. 

Ck>rporation8  may  contract  with  shareholders,  but  more  candor  and  good 
faith  ia  required  of  latter  than  of  strangers. 

Approved  in  William  Firth  Co.  v.  South  Carolina  Loan  etc.  Trust  Co., 
122  Fed.  576,  59  C.  C.  A.  73,  holding  where  machinery  for  manufactur- 
ing plant  had  Eeen  contracted  by  partnership  which  afterward  trans- 
ferred its  property  to  corporation  organized  for  purpose,  and  corpora- 
tion assumed  contracts  and  executed  notes  for  machinery,  secured  by 
pledge  of  its  bonds,  bonds  were  not  pledged  for  antecedent  debt ;  Roth- 
child  V.  Memphis  etc.  R.  Co.,  113  Fed.  480,  481,  51  C.  C.  A.  310,  holding 
stockholder  owning  majority  of  shares  may  purchase  property  of  cor- 
poration at  judicial  sale  if  there  be  no  actual  fraud;  Hanchett  v.  Blair, 
100  Fed.  823,  holding  mortgage  from  corporation  to  principal  stock- 
holder cannot  be  impeached  by  one  who  contracted  with  corporation 
for  purchase  of  mortgaged  property  years  after  its  execution  and  while 
it  was  of  record;  Rogers  v.  Nashville  etc.  Ry.  Co.,  91  Fed.  313,  33 
C.  C.  A.  517,  allowing  contract;  Beach  v.  Miller,  130  111.  169, 17  Am.  St. 
lUp.  294,  22  N.  E.  465,  and  Atwater  v.  American  etc.  Bank,  152  HI. 
616,  38  N.  E.  1023,  both  disallowing  preference  of  directors;  Addison 
V.  Lewis,  75  Va.  720,  arguendo. 

CKknI  faith  reqnlred  of  director  contracting  with  corporation  Increases 
in  iiroportlon  as  he  hat  greater  power  and  eonlldence. 

Approved  in  Beach  v.  Miller,  130  111.  169,  17  Am.  St.  Rep.  294,  22 
N.  E.  465f  disallowing  preference  of  director  of  insolvent  corporation; 
Higgins  V.  Lansingh,  154  111.  385,  40  N.  E.  387,  disallowing  securities 
bought  at  discount  to  be  held  for  payment  in  full;  Hancock  v.  Hol- 
brook,  40  La.  Ann.  62,  3  South.  356,  allowing  acquisition  of  corporate 
property;  Crescent  City  Brewing  Co.  v.  Flanner,  44  La.  Ann.  26,  10 
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South.  385y  director  whose  action  makes  sale  necessary  cannot  purchase ; 
Mueller  v.  Monongahela  Fire  Clay  Co.,  183  Pa.  St.  460,  38  Atl.  1013, 
requiring  exacting  inquiry  in  unanimous  action  by  four  directors;  Ad- 
dison ▼.  LfCwis,  75  Va.  708,  arguendo. 

Director  may  make  a  contract  with  corporation  when  honestly  and 
openly  done. 

Approved  in  Providence  Min.  &  Mill.  Co.  v.  Nicholson,  178  Fed.  36, 
101  C.  C.  A.  157,  holding  superintendent  of  mining  company  may  lease 
property  to  corporation  of  which  he  is  director;  Cowell  v.  McMillin, 
177  Fed.  39,  100  C.  C.  A.  443,  holding  president  of  lime  company  could 
contract  for  barrel-making  machine  for  purpose  of  selling  product  to 
company,  without  acting  fraudulently;  Steinbeck  v.  Bon  Homme  Min. 
Co.,  152  Fed.  339,  341,  343,  81  C.  C.  A.  441,  holding  agent  of  foreign 
corporation  buying  in  its  property  at  tax  sale  may  hold  in  its  own 
right  after  corporation  refuses  to  redeem;  Wyman  v.  Bowman,  127 
Fed.  273,  274,  276,  62  C.  C.  A.  189,  holding  contract  between  corpora- 
tion and  majority  of  its  directors,  whereby  latter  advances  or  loans 
money  to  former  to  pay  its  debts,  some  of  which  are  owing  to  latter, 
and  whereby  former  gives  latter  preference  over  other  creditors,  is 
not  void,  but  voidable  at  option  of  creditors  or  stockholders;  American 
Exch.  Nat.  Bank  v.  Ward,  111  Fed.  789,  55  L.  R.  A.  356,  49  C.  C.  A.  611, 
upholding  preference  by  corporation  of  director  who  is  bona  fide  cred- 
itor; Fagan  v.  Stultgart  Normal  Inst.,  91  Ark'.  147,  120  S.  W.  407,  up- 
holding purchase  of  corporate  property  made  by  director  at  judicial 
sale;  Pacific  Vinegar  etc.  Wks.  v.  Smith,  146  Cal.  369,  104  Am.  St. 
Rep.  42,  78  Pac.  554,  president  of  corporation  cannot  purchase  notes 
payable  to  corporation  and  indorse  them  to  himself  individually; 
Schnittger  v.  Old  Home  etc.  Min.  Co.,  144  Cal.  607,  78  Pac.  10,  uphold- 
ing loan  by  certain  directors  to  corporation  where  matter  carried  by 
sufficient  vote  of  other  directors,  though  lending  members  voted  for 
transaction;  Copsey  v.  Sacramento  Bank,  133  Cal.  662,  66  Pac.  8,  hold- 
ing though  trustees  in  trust  deed  are  stockholders  and  directors  in 
bank,  such  bank  not  thereby  precluded  from  bidding  in  such  property 
at  sale  on  condition  broken;  Aetna  Indemnitv  Co.  v.  Altadena  Min. 
etc.  Co.,  11  Cal.  App.  177,  104  Pac.  475,  holding  directors  may  act  as 
mortgagees  of  corporate  property  where  they  do  not  vote  at  meeting 
authorizing  .same ;  Smith  v.  New  Hartford  Waterworks,  73  Conn.  630, 
48  Atl.  755,  holding  note  accepted  by  person  who  afterward  became 
director  of  corporation  for  services  rendered  corporation  in  obtaining 
charter  not  voidable;  Rylander  v.  Sheffield,  108  Ga.  115,  34  S.  E.  349, 
holding  not  error  to  refuse  to  enjoin  foreclosure  sale  of  corporate  prop- 
erty at  instance  of  directors  who  were  guarantors  of  note  secured  by 
mortgage,  and  who  at  maturity  paid  debt  and  became  assignees  of 
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mortgage;  Nowak  v.  National  Car  Coupler  Co.,  260  111. ,267,  103  N.  E. 
225,  holding  action  of  directors  of  corporation  whose  charter  had  ex- 
pired, in  forming  new  corporation  and  buying  stock  of  old  one,  was  not 
fraudulent;  Bossert  v.  Geis,  57  Ind.  App.  391,  107  N.  E.  98,  upholding 
right  of  director  to  obtain  money  loaned  to  company;  Standard  Cotton 
etc.  Co.  y.  Excelsior  Refining  Co.,  108  La.  81,  32  South.  224,  holding 
where  director  made  advances  to  corporation  in  good  faith,  he  ranks 
with  other  ordinary  creditors;  Vermeule  v.  Hover,  113  Me.  79,  93  Atl. 
39,  holding  director  Qiay  purchase  property  of  corporation  at  judicial 
sale;  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  201, 
40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  211,  holding  time  within  which  cor- 
poration may  sue  promoter  for  secret  profits  does  not  commence  to 
run  until  discovery  of  fraud;  Savage  v.  Madelia  Farmers'  Warehouse 
Co.,  98  Minn.  347,  108  N.  W.  298,  holding  where  receiver  of  insolvent 
corporation  received  notes  of  directors  in  evidence,  though  said  notes 
were  six  years  overdue,  his  action  was  deemed  a  waiver  of  statute  of 
limitations;  Tatem  v.  Eglanol,  42  Mont.  487,  113  Pac.  298,  upholding 
loan  made  to  corporation  by  directors  and  officers,  where  purpose  was 
to  put  company  on  its  feet;  Wann  v.  Scullin,  210  Mo.  484,  109  S.  W. 
703,  holding  president  of  ferry  company  buying  stock  of  latter  for 
benefit  of  railroad  company,  of  which  he  was  a  stockholder,  did  not 
act  fraudulently  in  not  telling  of  his  connections;  Law  v.  Fuller,  217 
Pa.  440,  66  Atl.  754,  and  Marr  v.  Marr,  72  N.  J.  Eq.  801,  66  Atl.  184, 
both  upholding  purchase  of  corporate  property  made  by  director  on 
execution  of  his  judgment  against  company;  Converse  v.  Sharpe,  161 
N.  Y.  577,  56  N.  E.  70,  holding  where  Sectors  made  loan  to  tide 
corporation  over  embarrassments,  in  honest  belief  that  it  was  solvent, 
their  contract  with  corporation  to  take  security  therefor  in  good  faith 
is  not  void;  Davis  v.  Nueces  Valley  Irr.  Co.,  103  Tex.  248,  126  S.  W. 
7,  holding  corporation  allowing  three  years  to  pass  before  attacking 
sale  of  land  made  to  it  by  director  will  be  deemed  to  have  ratified 
same;  Tenison  v.  Patton,  95  Tex.  292,  67  S.  W.  94,  upholding  sale  of 
corporation's  land  by  director  who  held  land  in  trust,  where  purchaser 
agreed  to  leave  land  in  director's  hands  for  sale  and  agreed  to  pay 
him  half  of  net  profits ;  Griffith  v.  Blackwater  Boom  etc.  Co.,  55  W.  Va. 
615,  69  L.  R.  A.  124,  48  S.  E.  446,  determining  rule  for  compensation 
where  director  made  contract  with  corporation  which  was  partly 
executed  and  later  abrogated  by  court  at  suit  of  stockholders;  Fic^e 
V.  Bergenthal,  130  Wis.  629,  109  N.  W.  588,  holding  manager  of  corpo- 
ration securing  loan  for  his  wife  did  not  act  in  fraud  of  creditors; 
Figge  V.  Bergenthal,  130  Wis.  615,  110  N.  W.  800,  upholding  contract 
of  sale  between  corporation  and  one  of  its  officers;  Glenwood  Mfg.  Co. 
V.  Syme,  109  Wis.  361,  85  N.  W.  434,  holding  complaint  by  corporation 
that  its  former  president  purchased  for  own  use  its  outstanding  notes 
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at  discount  and  afterward  procured  renewal  notes  for  full  amount, 
which  renewed  notes  are  held  by  his  heirs,  states  no  cause  of  action 
for  equitable  relief  by  accounting  against  heirs. 

In  the  following  citing  cases  relying  upon  this  holding,  the  contracts 
at  issue  were  upheld :  Fitzgerald  etc.  Const.  Co.  v.  Fitzgerald,  137  U.  S. 
110,  34  L,  Ed.  613,  11  Sup.  Ct.  40,  and  St.  Joe  etc.  Min.  Co.  v.  First 
Nat.  Bank,  10  Colo.  App.  347,  50  Pac.  1068,  officer  giving^  note  to  company 
in  which  he  is  interested;  Borland  v.  Haven,  13  Sawy.  569,  37  Fed.  406, 
director  surety  on  note  becomes  creditor  of  corporation;  Combination 
Trust  Co.  V.  Weed,  2  Fed.  25,  Fed.  Cas.  14,207a,  contract  with  president ; 
Coe  V.  East  &  West  R.  R.  Co.,  62  Fed.  543,  and  Pauly  v.  Pauly,  107  Cal. 
18,  48  Am.  St.  Rep.  102,  40  Pac.  30,  contract  between  companies  with 
same  directors;  Gould  v.  Little  Rock  etc.  Ry.  Co.,  52  Fed.  686,  deed  of 
trust  to  secure  advances  of  directors;  Barr  v.  Pittsburgh  Plate  Glass 
Co.,  57  Fed.  97,  6  C.  C.  A.  260,  sale  of  factory  by  directors  to  com- 
pany; Brown  v.  Grand  Rapids  Parlor  Furniture  Co.,  58  Fed.  292,  22 
L.  R.  A.  823,  7  C.  C.  A.  225,  directors  giving  mortgages  to  secure  notes 
on  which  they  are  sureties;  Symmes  v.  Union  Trust  Co.,  60  Fed.  866, 
fee  to  president  for  reorganizing;  Tyler  v.  Hamilton,  62  Fed.  189, 
lease  to  director,  all  stockholders  directors,  not  set  aside  by  receiver; 
Hook  V.  Ayers,  63  Fed.  356,  12  C.  C.  A.  554,  pledge  of  stock  to  presi- 
dent's syndicate;  Childs  v.  Carlstein  Co.,  76  Fed.  92,  president  may 
enforce  securities  for  his  claims  against  insolvent;  O'Bear  Jewelry  Co. 
V.  Volfer,  106  Ala.  226,  54  Am.  St  Rep.  47,  28  L.  R.  A.  714,  17  South. 
532,  stockholders  may  be  preferred;  Globe  Iron  etc.  Co.  v.  Thatcher,  87 
Ala.  467,  6  South.  368;  Corey  v.  Wadsworth,  118  Ala.  524,  44  L.  R.  A. 
778,  25  South.  516;  lUinois  Steel  Co.  v.  O'DonneU,  156  111.  635,  47  Am. 
St.  R^.  250,  31  L.  R.  A.  268,  41  N.  E.  187 ;  Bank  of  Montreal  v.  Potts 
Salt  etc.  Co.,  90  Mich.  350,  51  N.  W.  514,  and  Forster  v.  Mullanphy 
Planing  Mill  Co.,  92  Mo.  87,  4  S.  W.  261  (affirming  16  Mo.  App.  155, 
156,  159),  allowing  preference  to  directors;  Santa  Cruz  R.  R.  Co.  v. 
Spreckles,  66  Cal.  199,  3  Pac.  666,  and  Foster  v.  Belcher's  Sugar  Re- 
fining Co.,  118  Mo.  264,  24  S.  W.  70,  money  advanced  by  director  and 
used  is  valid  claim;  Kitchen  v.  St.  Louis  etc.  Ry.  Co.,  69  Mo.  244,  254, 
purchase  by  association  in*  which  directors  were  interested;  Gorder 
V.  Plattsmouth  Canning  Co.,  36  Neb.  556,  64  N,  W.  833,  Jones  v.  Hale, 
32  Or.  471,  52  Pac.  313,  and  Singer  v.  Salt  Lake  etc.  Mfg.  Co.,  17  Utah, 
160,  70  Am.  St.  Rep.  778,  53  Pac.  1027,  mortgage  to  director  to  secure 
loan;  Meuller  v.  Monongahela  Fire  Clay  Co.,  183  Pa.  St.  460,  461,  38 
Atl.  1013,  directors,  indorsers  on  corporate  notes,  confessing  judgment 
in  their  favor;  Patterson  v.  Portland  Smelting  Works,  35  Or.  96,  56 
Pac.  411,  directors,  purchase  at  sale  to  pay  debts;  Hall  v.  Klinck,  25 
S.  C.  357,  might  enforce  liability  of  other  stockholders,  as  other  creditor; 
Troy  Min.  Co.  v.  White,  10  S.  D.  484,  42  L.  R.  A.  552,  .74  N.  W.  239, 
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director  making  accord  and  satisfaction  with  treasurer;  Addison  y. 
Lewis,  75  Va.  720,  estopped  from  claiming  contract  with  directors  void; 
Atwood  V.  Shenandoah  Valley  R.  R.  Co.,  86  Va.  997,  9  S.  E.  759,  director 
takes  security  for  loan;  Budd  v.  Walla  Walla  etc.  Co.,  2  Wash.  Ter. 
354,  7  Pac.  898,  contract  not  invalid  because  party  present  at  meeting. 

In  the  following  citing  cases  attempted  arrangements  were  annulled: 
Sutton  Mfg.  Co.  V.  Hutchinson,  63  Fed.  501,  11  C.  C.  A.  320;  Bosworth 
V.  Jacksonville  Nat.  Bank,  64  Fed.  620,  12  C.  C.  A.  331 ;  Corey  v.  Wads- 
worth,  99  Ala.  74,  42  Am.  St.  Bep.  83,  23  L.  R.  A.  620,  11  South.  351 ; 
Corey  v.  Wadsworth,  118  Ala.  539,  44  L.  B.  A.  783,  25  South.  521 ;  Beach 
V.  Miller,  130  lU.  169,  17  Am,  St.  Rep.  294,  22  N.  E.  465 ;  Atwater  v. 
American  Exchange  Nat.  Bank,  152  111.  616,  38  N.  E.  1023,  and  Clay 
v.  Towle,  78  Me.  89,  2  Atl.  853,  in  all  of  which  preferences  of  directors 
of  insolvent  corporations  were  denied;  Cahill  v.  People's  Slaughter-Housc 
etc.  Co.,  47  La.  Ann.  1487,  17  South.  785,  directors  cannot  buy  on  fore- 
closure to  defeat  creditors  after  holding  out  they  will  be  paid;  Hill  v. 
Pioneer  Lumber  Co.,  113  N.  C.  178,  37  Am.  St.  Rep.  624,  21  L.  R.  A. 
562,  18  S.  E.  108,  confession  of  judgment  to  director  of  insolvent. 

Cited  in  Butler  v.  Cockrill,  73  Fed.  951,  20  C.  C.  A.  122 ,  Peckham  ▼. 
Hendren,  76  Ind.  53,  and  Saltmarsh  v.  Spaulding,  147  Mass.  230,  17 
N.  E.  319,  all  arguendo. 

Distinguished  in  Wortendyke  v.  Salladin,  45  Neb.  759,  64  N.  W. 
216,  disallowing  stockholder  of  insolvent  corporation  to  secure  assign- 
ment to  himself  and  his  firm  to  secure  claims,  leaving  no  other  assets;    ^ 
Durlacher  v.  Frazer,  8  Wyo.  58,  55  Pac.  309,  conveyance  by  corporation 
to  secure  debt  of  president  is  fraud  on  creditors. 

Transactions  between  director  and  corporation.    Note,  17  Am.  St. 
Rep.  301. 

Validity  of  contracts  between  a  director  and  his  corporation.    Note, 
139  Am.  St.  Rep.  612,  616,  618,  626,  686. 

Director  may  pvrcliase,  under  trust  deed  given  to  trustee  to  secure  his 
loan.  If  transaction  is  fair. 

Approved  in  Starkweather  v.  Jenner,  216  U.  S.  528,  530,  54  L.  Ed. 
605,  30  Sup.  Ct.  382,  holding  cotenant  may  purchase  at  public  sale 
under  trust  deed  without  prejudicing  other  cotenants;  Bums  v.  Cooper, 
140  Fed.  277,  72  C.  C.  A.  25,  guardian's  sale  of  ward's  property  under 
order  of  court  is  voidable  where  guardian  procures  sale  for  purpose 
of  transferring  title  to  himself;  McMillan  v.  Harris,  110  Ga.  83,  78 
Am.  St.  Rep.  103,  35  S.  E.  338,  holding  person  entitled  to  proceeds  of 
land  sold  at  probate  sale  may  engage  third  person  to  run  property  up 
to  specified  price,  with  understanding  that  if  it  is  knocked  down  to 
him  it  will  be  taken  off  his  hands;  Janney  v.  Minneapolis  Industrial 
Exposition,  79  Minn.  486,  82  N.  W.  986,  upholding  purchase  at  judieial 
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sale  subject  to  coufirmation  by  court  of  property  of  corporation  by 
directors  who  are  creditors;  Ready  v.  Smith,  170  Mo.  173,  70  S.  W. 
486,  holding  purchase  by  director  with  others  of  corporation's  property 
at  judicial  sale  is  not  fraudulent;  Marquam  y.  Ross,  47  Or.  414,  83 
Pac.  862,  trust  company  holding  title  in  trust  to  manage  encumbered 
property  and  making  advances  under  contract  could  -purchase  at  fore- 
closure sale  under  prior  mortg^age;  New  Memphis  Gaslight  Co.  Cases, 
105  Tenn.  301,  60  S.  W.  214,  upholding  sale  of  corporate  properties 
to  directors  and  others,  under  mortgage  where  directors  were  holders 
of  corporation's  bonds  and  sale  was  forced  by  other  bondholders; 
Allen  V.  Gillette,  127  U.  S.  596,  32  L.  Ed.  274,  8  Sup.  Ct.  1334,  and 
Felton  T.  Le  Breton,  92  Cal.  467,  28  Pao.  493,  allowing  trustee  to  pur- 
chase at  judicial  sale ;  Credit  Co.  v.  Arkansas  etc.  R.  R.  Co.,  5  McCrary, 
32,  15  Fed.  53,  refusing  to  declare  trust,  on  purchase  by  president,  in 
absence  of  fraud;  Mulherin  v.  Rice,  106  Ga.  812,  32  S.  E.  866,  allowing 
surviving  partner  to  purchase  at  judicial  sale;  Hallam  ▼.  Indianola 
Hotel  Co.,  56  Iowa,  180,  9  N.  W.  112;  Saltmarsh  v.  Spaulding,  147  Mass. 
230,  17  N.  E.  319,  and  Lucas  ▼.  Friant,  111  Mich.  436,  69  N.  W.  738, 
all  allowing  directors  to  purchase  on  foreclosure;  Forster  ▼.  MuUanphy 
Planing  Mill  Co.,  16  Mo.  App.  156,  159,  deed  of  assets,  to  secure  di- 
rectors' loan,  valid;  Hill  v.  Pioneer  Lumber  Co.,  113  N.  C.  178,  87  Am. 
St.  Rep.  624,  21  L.  R.  A.  668,  18  S.  £.  108,  arguendo. 

Distinguished  in  Fishel  v.  Goddard,  30  Colo.  166,  69  Pac.  610,  where 
director  purchased  stock  of  merchandise  at  foreclosure  at  grossly  in- 
adequate price. 

Oontracts  ▼oldable  for  fraud  must  be  resdnded  In  reasonable  time,  de- 
landing  on  partlenlar  f  acts^  trrespectlTe  of  statute  of  limitations. 

Approved  in  Sunny  Brook  Zink  etc.  Co.  v.  Metzler,  231  Fed.  310,  311, 
holding  delay  of  two  years  in  seeking  to  redeem  property  from  forfeiture 
bars  plaintirf  of  all  right ;  Buchler  v.  Black,  226  Fed.  707,  708,  holding 
delay  of  three  years  in  seeking  to  redeem  from  foreclosure  bars  all  right 
of  plaintiff;  Childs  v.  Missouri  etc.  Ry.  Co.,  221  Fed.  222,  136  C.  C.  A. 
629,  holding  suit  to  remove  cloud  on  title  will  be  dismissed  where  it  is 
shown  defendant  was  in  adverse  possession  for  eleven  years ;  Buchler  v. 
Black,  213  Fed.  885,  886,  887,  holding  where  stockholder  delayed  three 
years  in  bringing  suit  to  set  aside  foreclosure,  laches  will  bar  his  right ; 
Nease  v.  Coal  etc.  Ry.  Co.,  195  Fed.  998,  holding  where  railroad  con- 
tracted with  third  parties  to  obtain  option  on  coal  lands,  stockholders 
to  construct  railroad  to  facilitate  working  of  claims,  latter  must  per- 
form their  part  within  reasonable  time  or  forfeit  rights;  Jackson  v. 
Jackson,  175  Fed.  719,  99  C.  C.  A.  286,  holding  party  delaying  three 
years  in  asserting  interest  in  coal  lands  was  barred  by  laches;  Brissell 
V.  Knapp,  155  Fed.  812,  holding  delay  of  two  years  in  seeking  to  ac- 
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quire  mining  stock  fraudulently  acquired  was  not  too  long;  Arbuckle  v. 
Kelley,  144  Fed.  278,  refusing  to  set  aside  tax  sale  for  irreg^ilarities 
after  lapse  of  eighteen  years  where  they  have  become  valuable ;  Alaska 
&  Chicago  Commercial  Co.  v.  Solner,  123  Fed.  860,  59  C.  C.  A.  662,  hold- 
ing directors  by  failing  to  take  action  are  presumed  to  have  ratified  sale 
of  property  by  .secretary ;  Kessler  v.  Ensley  Co.,  123  Fed.  567,  holding 
four  years'  delay  by  stockholders  before  attempting  to  set  aside  alleged 
fraudulent  conveyance  not  excused  by  general  allegation  that  complain- 
ants had  no  knowledge  of  fraud  until  three  months  prior  to  suit ;  Rigney 
V.  De  Graw,  100  Fed.  220,  holding  limitations  do  not  run  in  favor  of 
mortgagee  in  possession  under  void  foreclosure  against  suit  by  mortgagor 
to  redeem,  and  for  accounting  until  there  is  actual  notice  to  mortgagor 
that  mortgagee  claims  to  hold  in  some  other  right,  adverse  to  mort- 
gage ;  Costello  v.  Muheim,  9  Ariz.  430,  84  Pac.  908,  holding  adverse  tenant 
for  three  years  cannot  plead  laches  in  suit  to  quiet  title ;  Nelson  v.  Lord, 
4  Alaska,  182,  refusing  to  declare  trust  in  mining  claim  in  favor  of  plain- 
tiff where  he  delayed  in  making  suit;  Elliott  v.  Elliott,  3  Alaska,  373, 
374,  holding  delay  of  four  years  in  seeking  interest  in  mine  under  grub- 
stake contract  was  barred  by  laches;  Starkweather  v.  Jenner,  27  App. 
D.  C.  359,  360,  361,  refusing  to  set  aside  purchase  of  land  made  by  mem- 
bers of  syndicate  at  trustee's  sale,  where  plaintiff  delayed  five  years 
before  seeking  redress ;  Rayson  v.  Dunten,  164  Ind.  96,  73  N.  E.  77,  ap- 
plying rule  where  during  minority  of  cotenant  other  cotenant  purchased 
at  foreclosure  sale;  Monarch  Oil  etc.  Co.  v.  Richardson,  124  Ky.  607, 
99  S.  W.  669,  holding  in  order  to  effect  rescission  of  lease  of  oil  land  on 
account  of  failure  of  lessee  to  develop  same,  lessor  must  Arst  decline 
to  accept  rent;  Mills  v.  Hartz,  77  Kan.  223,  94  Pac.  144,  holding  delay 
of  seven  years  in  entering  on  lease  of  coal  land — constituted  abandon- 
ment; Jennings-Heywood  Oil  Synd.  v.  Houssiere-Latreille  Oil  Co.,  119 
La.  842,  44  South.  498,  refusing  to  decree  specific  performance  of  lease 
of  oil  lands  where  delay  had  been  made  in  beginning  operations ;  Ginn  v. 
Almy,  212  Mass.  600,  99  N.  E.  282,  upholding  action  to  rescind  sale  of 
mining  stock  on  account  of  fraud  and  misrepresentations;  Sunter  v. 
Sunter,  190  Mass.  466,  77  N.  E.  498,  suit  by  wards  to  set  aside  sale  of 
land  by  guardian  indirectly  to  himself  not  barred,  though  not  brought 
within  statutory  time,  where  brought  soon  after  learning  of,  fraud ;  Hicks 
V.  Steel,  126  Mich.  414,  86  N.  W.  1123,  holding  where  bank  president, 
knowing  that  bank  relied  on  his  advice  in  making  loans,  sold  note 
with  knowledge  that  maker  was  in  straightened  circumstances,  and  that 
indorsers  were  irresponsible,  and  represented  to  bank  that  both  maker 
and  indorsers  were  good,  bank  may  rescind  purchase;  Gamble  v.  Han- 
ohett,  34  Nev.  429,  431,  432,  126  Pac.  134,  136,  refusing  to  enforce  equi- 
table  interest  in  mining  options  on  account  of  laches ;  Superior  Oil  etc.  Co. 
vin— 76 
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V.  Mehlin,  26  Okl.  818,  138  Am.  St  Rep.  942, 108  Pac.  648,  holding  lease 
of  oil  lands  allowing  fifteen-year  period  to  begin  operations  was  void; 
Brown  v.  Kemmerer,  214  Pa.  622,  63  Atl.  823,  six  years'  delay  in  bring- 
ing suit  to  set  aside  execution  sale  fpr  fraud  or  treat  transaction  as  trust 
and  standing  by  while  another  dealt  with  property  in  manner  incon- 
sistent with  trust  is  laches ;  Murphy  v.  Ganey,  23  Utah,  641,  66  Pac.  193, 
holding  where  wife  gave  deed  to  husband,  who  wrongfully  recorded  it, 
she  is  estopped  on  husband's  death  from  claiming  property  from  hus- 
band's purchaser  after  divorce;  Hatch  v.  Lucky  Bill  M.  Co.,  26  Utah, 
418,  71  Pac.  868,  holding  stockholders  in  mining  corporation  are  es- 
topped from  claiming  that  sale  of  stock  for  assessments  was  void  ten 
months  after  sale;  Dibble  v.  Washington  Food  Co.,  67  Wash.  178,  106 
Pac.  761,  holding  laches  would  bar  stockholders  of  their  right  to  set 
aside  fraudulent  sale  made  by  receiver  of  corporation ;  Hayward  v.  Eliot 
Nat.  Bank,  96  U.  S.  618,  24  L.  Ed.  858^  disallowing  redemption  of  stock 
of  increased  value  for  years  after  sale ;  Indianapolis  Rolling  Mill  v.  St. 
Louis  etc.  R.  R.  Co.,  120  U.  S.  260,  30  L.  Ed.  641,  7  Sup.  Ct.  644,  delay 
of  six  months  to  disaffirm  act  of  president,  with  general  authority,  is 
fatal;  Hoyt  v.  Latham,  143  U.  S.  667,  36  L.  Ed.  266,  12  Sup.  Ct.  673, 
dealings  with  trustee  not  voidable  after  delay  to  determine  result; 
Galliher  v.  Cadwell,  146  U.  S.  372,  36  L.  Ed.  740,  12  Sup.  Ct.  874,  legal 
title  not  disturbed  after  delay  and  increased  value;  Alsop  v.  Riker,  166 
U.  S.  461,  39  L.  Ed.  223,  16  Sup.  Ct.  167,  disallowing  suit  to  declare 
trust  for  laches;  Fraker  v.  Houck,  36  Fed.  407,  also  redemption  after 
seven  years  and  valuable  improvements;  Kinne  v.  Webb,  64  Fed.  38,  4 
C.  C.  A.  170  (affirming  49  Fed.  616),  sale  of  mine  not  set  aside  after  five 
years ;  Lemoine  v.  Dunklin  Co.,  61  Fed.  492,  2  C.  C.  A.  343,  twenty-two 
years  after  repudiation  of  trust  is  fatal;  De  Martin  v.  Phelan,  61  Fed. 
867,  2  C.  C.  A.  623,  no  redemption  after  ten  years ;  Scheftel  v.  Hays, 

68  Fed.  460,  7  C.  C.  A.  308,  no  rescission  for  fraud  after  three  years  and 
great  depreciation;  Symmes  v.  Union  Trust  Co.,  60  Fed.  864,  873,  stock- 
holder with  full  notice  cannot  set  aside  reorganization;  Olcott  v.  Rice, 

69  Fed.  203,  16  C.  C  A.  186,  after  seventeen  years  successors  cannot 
claim  additional  land ;  Jones  v.  Perkins,  76  Fed.  84,  injury  to  defendant 
need  not  be  shown ;  Gibson  v.  Herriott,  66  Ark.  94,  29  Am.  St.  Bep.  22, 
17  S.  W.  691^  purchase  by  administratrix,  many  improvements,  not  set 
aside  after  seven  years ;  Colton  v.  Stanford,  82  Cal.  408,  16  Am.  St.  Rep. 
174,  23  Pac.  31,  rise  in  value  is  important  circumstance  in  rescission 
suit;  Hagerman  v.  Bates,  6  Colo.  App.  402,  38  Pac.  1104,  applying  rule 
where  suit  brought  in  time,  but  delay  in  prosecution;  Hancock  v.  Hol- 
brook,  40  La.  Ann.  60,  3  South.  366,  claim  to  newspaper  after  two  years ; 
Harlow  v.  Lake  Superior  Iron  Co.,  41  Mich.  690,  2  N.  W.  917,  great  ex- 
penditures on  mine  for  twenty  years  no  accounting;  Kline  v.  Vogel,  90 
Mo.  249,  1  S.  W.  736,  no  redemption  after  three  years'  increased  value; 
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Burgess  v.  St.  Louis  etc.  Ry.  Co.,  99  Mo.  508,  12  S.  W.  1054,  applying 
rule  to  setting  aside  ultra  vires  acts  of  corporation ;  United  States  Roll- 
ing Stock  Co.  V.  Atlantic  etc.  R.  R.  Co.,  34  Ohio  St.  463,  32  Am.  Eep. 
385,  delay  in  disaffirmance  of  contract  by  directors  is  a  waiver;  Bruner 
V.  Finley,  187  Pa.  St.  405,  41  Atl.  340,  delay  of  fifteen  years  after  re- 
pudiation of  trust;  Raht  v.  Sevier  etc.  Min.  Co.,  18  Utah,  303,  54  Pac. 
891,  892,  sale  of  mine  not  set  aside  after  four  years;  Addison  v.  Lewis, 
75  Va.  708,  transfer  to  successor  corporation  not  set  aside  after  ten 
years;  Marirow  v.  Brinckley,  86  Va.  62,  6  S.  E.  609,  judicial  sales  not 
set  aside  after  thirteen  years  in  hands  of  innocent  holder ;  Rogers  ▼.  Van 
Northwick,  87  Wis.  429,  58  N.  W.'762,  three  years'  delay  to  compel 
stock  transfer,  great  increase;  Helms  v.  Pabst  Brewing  Co.,  93  Wis. 
173,  57  Am.  St.  Rep.  911,  66  N.  W.  524,  executor's  deed  not  set  aside 
after  many  years,  with  full  knowledge  and  increased  value;  Gilmer  v. 
Morris,  43  Fed.  460,  but  holding  pledgee  guilty  of  breach  of  trust  and 
still  holding  after  five  years  may  be  sued;  Mallory  v.  Mallory-Wheeler 
Co.,  61  Conn.  143,  23  Atl.  712,  contract  by  directors  with  themselves  held 
not  affirmed  by  laches;  Barr  v.  Pittsburgh  Plate  Glass  Co.,  57  Fed.  98, 
6  C.  C.  A.  260 ,  Provisional  Municipality  of  Pensacola  v.  Lehman,  57  Fed. 
332,  6  C.  C.  A.  349,  Snow  v.-Boston  etc.  Mfg.  Co.,  153  Mass.  458,  26  N.  E. 
1116,  and  Kelly  v.  Hurt,  74  Mo.  566,  all  arguendo. 

Distinguished  in  Gray  v.  Reeves,  69  Wash.  378,  125  Pac.  163,  holding 
laches  no  defense  to  suit  for  misrepresentations  in  sale  of  mining  stock, 
where  friendship  is  involved. 

Laches  defeating  relief  after  repudiation  of  express  trust.    Note, 
5  L.  R.  A.  (N.  8.)  986. 

Presence  of  parties,  knowledge  of  fact,  flnctaatlng  value  of  subject 
matter,  and  actual  rise  and  fall  are  Important  in  determining  time  for  re- 
scission. 

Approved  in  Patterson  v.  Hewitt,  11  N.  M.  19,  55  L.  R.  A.  658,  66  Pae. 
556,  applying  rule  where  there  was  eight  years'  delay  in  seeking  to 
enforce  trust  in  mining  claims;  Griffith  v.  Blkckwater  Boom  Co.,  55 
W.  Va.  619,  69  L.  R.  A.  124,  43  3.  E.  448,  determining  rule  for  compen- 
sation where  director  made  contract  with  corporation  which  was  partly 
executed  and  later  abrogated  by  court  at  suit  of  stockholders;  Lemoine 
v.  Dunklin  Co.,  51  Fed.  492,  2  C.  C.  A.  343,  refusing  to  enforce  for 
laches,  twenty-two  years  after  repudiation  of  trust;  Harlow  ▼.  Lake 
Superior  Iron  Co.,  41  Mich.  590,  2  N.  W.  917,  refusing  to  compel  account- 
ing after  expenditures  on  mine  for  twenty  years;  Gilmer  v.  Morris,  43 
Fed.  459,  pledgee  guilty  of  breach  of  trust,  and  still  holding  after  five 
years,  may  be  sued. 

In  case  of  fraud,  no  delay  in  rescission  to  ena1>le  partj  to  speenlate  on 
rise  or  fall  is  allowable. 
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Approved  in  Kesslcr  &  Co.  v.  Ensley  Co.,  141  Fed.  169,  where  former 
director  bought  land  of  trustees  of  land  company  to  whom  property  was 
conveyed  to  sell  to  pay  debts,  and  he  sold  lots,  built  town  and  made 
improvements,  stockholders  barred,  by  four  years'  delay,  from  setting 
aside  purchase;  Patterson  v.  Hewitt,  11  N.  M.  31,  55  L.  B»  A.  658,  66 
Pac.  651,  applying  rule  to  eight  years'  delay  in  seeking  to  enforce  trust 
in  mining  claims;  Credit  Co.  v.  Arkansas  etc.  R.  R.  Co.,  5  McCrary,  32, 
15  Fed.  53,  54,  refusing  to  declare  trust,  on  purchase  by  president,  after 
great  rise;  Elinne  v.  Webb,  49  Fed.  515,  refusing  to  enforce  contract 
for  mine  after  five  years;  Sagadahoc  Land  Co.  v.  Ewing,  65  Fed.  705, 
13  C.  C.  A.  83,  refusing  to  enforce  two  years  after  discovery,  value  specu- 
lative ;  Curtis  v.  Lakin,  94  Fed.  256,  36  C.  C.  A.  222,  claiming  mine  one 
year  after  sale  to  third  parties ;  SajTe  v.  Citizens  *  Gas-Light  etc.  Co.,  69 
Cal,  214,  7  Pac,  441,  stock  not  transferred  after  rise  in  value;  Harlow  v. 
Lake  Superior  Iron  Co.,  41  Mich.  590,  2  N.  W.  917,  refusing  accounting 
where  expenditures  made  on  mine  for  twenty  years;  Kitchen  v.  St.  Louis 
etc.  Ry.,  69  Mo.  264,  268,  disallowing  fraudulent  sale  set  aside  by  stock- 
holders, great  increase  in  value  and  new  equities  arisen;  Gilmer  v. 
Morris,  43  Fed.  459,  holding  there  was  no  laches  where  pledgee  guilty 
of  breach  of  trust  and  still  held  after  five  years;  Mudsill  Min.  Co.  v. 
Watrous,  61  Fed.  186,  9  C.  C.  A.  415,  holding  there  were  no  laches  where 
vendee  at  once  asks  rescission,  but  makes  further  tests  and  brings  suit 
within  a  year;  Pittsburg  etc.  I.  Co.  v.  Cleveland  I.  M.  Co.,  178  U.  S. 
278,  44  L.  Ed.  1068,  20  Sup.  Ct.  935,  arguendo. 

• 

Where  subject  matter  is  of  fluctuating  value,  as  oil-wells,  promi>t  rescis- 
sion for  fraud  is  required,  and  will  be  disallowed  after  four  years,  and  great 
rise  in  value. 

Approved  in  Patterson  v.  Hewitt,  195  U.  S.  319,  49  L.  Ed.  218,  25 
Sup.  Ct.  35,  affirming  11  N.  M.  26,  33,  56  L.  R.  A.  658,  66  Pac.  559, 
561,  applying  rule  to  eight  years'  delay  in  seeking  to  enforce  trust  in 
mining  claims;  Stevens  v.  McChrystal,  150  Fed.  89,  80  C.  C.  A.  39,  where 
applicant  for  mining  patent  agreed  to  convey  to  contestant  portion  of 
property  on  demand  for  deed  after  issuance  of  patent  on  payment  of 
certain  sum,  five  years!  delay  in  demand  and  tender  bars  specific  per- 
fomiance;  Socrates  Quicksilver  Mines  v.  Carr  Realty  Co.,  130  Fed.  298, 
64  C.  C.  A.  539,  applying  rule  where  one  locator  sought  relief  against 
other  locators  of  mining  claim  for  fraud;  Black  v.  Supreme  Council 
American  Legion  of  Honor,  120  Fed.  582,  holding  in  action  against  in- 
corporated fraternal  benefit  association  for  breach  of  contract,  internal 
affairs  of  corporation  and  equities  of  members  inter  sese  are  immaterial ; 
Rothchild  v.  Memphis  etc.  R.  Co.,  113  Fed.  482,  51  C.  C.  A.  310,  holding 
where  majority  stockholders  make  no  objection  to  judicial  sale  to  ma- 
jority stockholder,  and  make  no  effort  to  protect  themselves  for  seven- 
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teen  months  and  until  purchaser  had  expended  large  sums  in  pajrment 
of  debts  and  improvements,  action  to  avoid  sale  was  too  late;  Huggins 
V.  Daley,  99  Fed.  613,  48  L.  B.  A.  320,  40  C.  C.  A.  12,  holding  where 
under  oil  lease  lessor  is  to  be  compensated  only  by  share  of  product 
and  in  ease  lessee  fails  to  complete  well  within  stipulated  time  he  is  to 
forfeit  fifty  dollars,  lessee  cannot  by  tendering  penalty  retain  lease  in 
force;  Duffield  v.  Michaels,  97  Fed.  832,  holding  where  defendant  se- 
cured oil  lease  and  commenced  to  drill  well  and  then  offered  complain- 
ants the.  lease  if  they  would  secure  payment  for  his  work,  which  they 
refused,  they  cannot  accept  after  well  proved  successful;  Cole  v.  Bir- 
mingham Union  Ry.  Co.,  143  Ala.  436,  39  South.  405,  suit  by  stockholder 
in  street  railroad  to  set  aside  sale  of  property  to  another  company  for 
its  shares  of  stock  bought  ten  years  after  transfer  and  two  years  after 
knowledge,  is  barred;  Hall  v.  Nash,  33  Colo.  507,  81  Pac.  251,  applying 
rule  where  stockholder  had  knowledge  of  surrender  of  mining  lease  by 
corporation  and  obtaining  other  leases  in  which  president  was  inter- 
ested; Bridley  v.  Johnson,  11  Idaho,  700,  83  Pac.  931,  applying  rule 
where  one  exeeuted  note  payable  in  one  year  secured  mortgage  on  un- 
patented mine,  and  note  not  paid  for  twelve  years  after  other  party  had 
done  assessment  and  development  work;  Joseph  v.  Davenport,  116 
Iowa,  275,  89  N.  W.  1083,  holding  owner  of  mining  stock  which  is  sold 
for  nonpajonent  of  assessments  is  estopped  to  <  set  up  irregularities  in 
«ale  after  mine  became  profitable ;  Mantle  v.  Speculator  Min.  Co.,  27  Mont. 
478,  71  Pac.  667,  holding  where  deed  to  mine  was  taken  in  name  of  one 
purchaser  only,  suit  to  enjoin  operation  of  mine,  brought  nine  years 
after  refusal  to  convey  interest,  barred  by  laches,  where  mine  had 
greatly  increased  in  value  in  meantime;  Johnston  v.  Standard  Min.  Co., 
148  U.  S.  371,  87  L.  Ed.  486,  13  Sup.  Ct.  589,  bill  dismissed  for  laches 
in  case  of  mine;  Johnson  v.  West  Atlantic  etc.  Transit  Co.,  156  U.'  S. 
647,  39  L.  Ed.  566,  15  Sup.  Ct.  531,  refusing  to  set  aside  sale  after 
seven  years;  Pratt  v.  California  Min.  Co.,  9  Sawy.  366,  24  Fed.  877, 
dismissing  claim  to  mine  after  twenty-three  years ;  Taylor  v.  Holmes,  14 
Fed.  513,  516,  disallowing  specific  performance  for  sale  of  mine  after 
many  years;  Johnston  v.  Standard  Min.  Co.,  39  Fed.  306,  no  claim  to 
mine  after  seven  years;  Kinne  v.  Webb,  54  Fed.  38,  4  C.  C.  A.  170  (af- 
firming 49  Fed.  516),  contract  for  mine  not  rescinded  after  five  years; 
Sagadahoc  Land  Co.  v.  Ewing,  65  Fed.  705,  13  C.  C.  A.  83,  land  specula- 
tion two  years  after  discovery  of  fraud;  Curtis  v.  Lakin,  94  Fed.  256, 
36  C.  C.  A.  222,  disallowing  claim  to  mine  after  one  year;  Gilmer  v. 
Morris,  80  Ala.  85,  60  Am.  Eep.  90,  appreciated  stock  cannot  be  re- 
deemed three  years  after  sale ;  Great  West  Min.  Co.  v.  Woodmas  etc.,  14 
Colo.  97,  23  Pac.  911,  no  redemption  of  mine  after  two  years;  Graff 
V.  Portland  Town  &  Mineral  Co.,  12  Colo.  App.  115,  54  Pac.  857,  one 
^'ear's  delay  and  large  expenditures,  relief  denied;  Hancock  v.  Holbrook, 
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40  La.  Ann.  60,  3  South.  355,  applying  rule  to  sale  of  newspaper  after 
two  years ;  Harlow  v.  Lake  Superior  Iron  Co.,  41  Mich.  590,  2  N.  W.  917, 
denying  accounting  where  expenditures  permitted  on  mine  for  twenty 
years;  Pittsburgh  etc.  Iron  Co.  v.  Lake  Superior  Iron  Co.,  118  Mich. 
132,  76  N.  W.  404,  disallowing  right  to  mine  of  increased  value  after 
two  years;  Loomis  v.  Rosenthal,  34  Or.  602,  57  Pac.  60,  fifteen  years* 
delay,  with  knowledge  and  great  improvements,  land  not  recoverable; 
South  End  Min.  Co.  v.  Tinney,  22  Nev.  36,  35  Pac.  94,  Rogers  v.  Van 
Northwick,  87  Wis.  429,  58  N.  W.  762,  both  arguendo. 

Distinguished  in  Hill  v.  Hall,  191  Mass.  268,  77  N.  E.  837,  where  client 
sued  attorneys  to  rescind  sale  of  bonds  seven  months  after  completion 
of  transaction  and  within  one  month  after  expiration  of  option  given 
one  of  defendants  to  repurchase  at  higher  price,  action  not  barred ;  Lang 
Syne  Min.  Co.  v.  Ross,  20  Nev.  139,  19  Am.  St  Bep.  344,  18  Pac.  362, 
suit  to  set  aside  judgment,  limitation  not  run,  nothing  showing  great  in- 
crease in  value,  laches  not  sustained  on  demurrer. 

Preferences  by  insolvent  corporations.    Note,  46  Am.  St.  Rep.  834. 

Who  may  not  purchase  at  judicial  execution  and  other  compulsory 
sales  because  so  doing  may  conflict  with  their  duties.  Note,  136 
Am.  St.  Rep.  809. 

Miscellaneous.  Cited  in  Higgins  v.  Lansingh,  154  111.  380,  40  N.  E. 
385,  and  Leavitt  v.  Oxford  etc.  Co.,  3  Utah,  273, 1  Pac.  359,  no  applica- 
tion. 

91  XT.  S.  594-596,  23  L.  Ed.  866,  BOIJ:JNa  ▼.  I£BSKEB. 

Supreme  Oourt  cannot  re-examine  State  decision  unless  Federal  qnestion 
was  in  fact  decided,  or  its  decision  was  necessarily  involved  in  the  Judgment. 
Approved  in  Winter  v.  Swinburne,  10  Biss.  463,  8  Fed.  55,  dismiss- 
ing creditor's  bill,  based  on  admiralty  decree,  no  diverse  citizenship; 
Kenyon  v.  E^ipe,  46  Fed.  312,  remanding  suit. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  474. 

91  XT.  a  696-603,  23  L.  Ed.  3S2,  WOODBT7FF  ▼.  HOtTGH. 

Subcontractor  substantially  complying  with  contract  for  material  may 
recover,  though  it  is  rejected  by  parties  reserving  that  right  in  agreement 
with  contractor. 

Approved  in  Guerini  Stone  Co.  v.  Carlin  Construction  Co.,  240  U.  S. 
277,  60  L.  Ed.  642,  36  Sup.  Ct.  306,  holding  subcontractor  not  bound 
by  general  contract  with  tJnited  States  government;  Cook  v.  Foley,  152 
Fed.  49,  81  C.  C.  A.  237,  holding  contract  with  railroad  stating  com-« 
pany's  engineers  were  to  be  judges  of  work  done  was  binding  on  con- 
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tractor;  Graves  v.  Allert  &  Fuess,  104  Tex.  617,  89  L.  R.  A.  (N.  S.)  591, 
142  S.  W.  870,  holding  where  there  has  heen  suhstantial  compliance  with 
building  contract,  damages  are  difference  between  unpaid  price  and  cost 
of  completion ;  Linch  y.  Paris  Lumber  etc.  Co.,  80  Tex.  37, 15  S.  W.  213, 
allowing  recovery  for  substantial  compliance. 

Recovery  upon  substantial  i>erformance  of  building  contract.    Note, 
24  L.  B.  A.  (N.  S.)  8S2. 

Materials  to  be  lappUed  to  satisfaction  of  another  may  be  rejected  by 
him. 

Approved  in  Lee  v.  New  Haven  etc.  B.  Co.,  15  Fed.  Cas.  220,  term 
''to  satisfaction"  means  not  unreasonably  withheld. 

Effect  of  agreement  to  satisfactorily  i>erform  undertaking.    Note, 
17  L.  B.  A.  211. 

If  instmctiona  are  correct^  Bnpreme  Oonrt  cannot  coixect  mistakes  of 
Jury. 

Approved  in  Great  Northern  By.  Co.  v.  M'Laughlin,  70  Fed.  676,  17 
C.  C.  A.  330,  refusing  to  review  verdict. 

91  n.  8.  603-617,  28  K  Ed.  406,  OILMAN  ▼.  ILUKOIB  *  MISSISSIPPI 
TBIkOO. 

Where  record  shows  no  demand  for  Jury  and  snbmissiOB  of  ease  to  court, 
Jury  will  be  deemed  waived. 

Approved  in  Wm.  Edwards  Co.  v.  La  Dow,  230  Fed.  382,  383,  holding 
where  jury  is  waived,  only  question  to  be  reviewed  is  whether  facts  sus- 
tained judgment;  Central  Trust  Co.  v.  Mobile  J.  &  EL  C.  B.  Co.,  173 
Fed.  331,  holding  mortgagee  of  railroad  property  is  not  entitled  to  in- 
come until  he  demands  possession  or  petitions  receiver. 

Proceedings  in  Oircnit  Court,  not  in  accord  with  act  of  March  8,  1865, 
Supreme  Ck>urt  has  no  power  to  examine  rulings  excepted  to  during  trial. 

Approved  in  County  of  Madison  v.  Warren,  106  U.  S.  623,  27  L.  Ed. 
311,  2  Sup.  Ct.  86,  Bond  v.  Dustin,  112  U.  S.  607,  28  L.  Ed.  836,  5  Sup. 
Ct.  297,  Bogers  v.  United  States,  141  U.  S.  556,  36  L.  Ed.  856,  12  Sup. 
Ct.  04,  United  States  v.  Arnold,  69  Fed.  992,  16  C.  C.  A.  575,  and  Dun- 
can V.  Atchison  etc.  B.  B.  Co.,  72  Fed.  811,  19  C.  C.  A.  202,  all  holding 
record  not  showing  written  stipulation  waiving  jury,  questions  on  trial 
not  re-examined. 

In  absence  of  statute,  mortgagee  may  sue  on  obligation,  bring  ejectment 
and  file  bill  for  f orecl<wnre  and  sale  at  same  time. 

Approved  in  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed.  271,  68 
C.  C.  A.  19,  under  Colorado  statute  remedy  on  mechanic's  lien  and  on 
debt  may  be  pursued  in  single  action ;  Connecticut  etc.  Ins.  Co.  v.  Jones, 
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1  McCrary,  392,  8  Fed.  306,  sale  under  trust  deed  valid,  made  after  exe- 
cution levied;  Trustees  of  Smith  Charities  v.  Connolly,  157  Mass.  276, 

31  N.  E.  1060,  entry  to  foreclose  and  certificate  filed^  suit  may  be 
brought  and  conditional  judgment  had. 

Right  of  a  person  whose  debt  is  secured  by  a  trust  deed,  pledge, 
mortgage,  or  other  lien  to  maintain  an  action  at  law  to  recover 
judgment  on  the  debt.    Note,  78  Am.  St.  Rep.  660. 

Mortgagee's  right  to  proceed  on  all  remedies  at  one  time.  Note, 
18  £.  R.  0.  441,  442. 

AU  mortgagees  being  in  court,  receiTer  may  be  appointed  at  any  stage 
of  proceeding,  or  at  final  decree. 

Cited  in  Freedman's  Saving  etc.  Co.  v.  Shepherd,  127  U.  S.  500,  82 
L.  Ed.  166,  8  Sup.  Ct.  1253,  arguendo. 

Wbere  decree  of  'sale  is  lUent  as  to  poeseisioa,  it  remains  in  mortgagor. 

Approved  in  Freedman's  Saving  etc.  Co.  v.  Shepherd,  127  U.  S.  500, 

82  L.  Ed.  166,  8  Sup.  Ct.  1253,  mortgagee  not  in  possession  gets  no  rent ; 

Lehman  v.  Tallahassee  Mfg.  Co.,  64  Ala.  597,  assignment  for  creditors, 

receiver  appointed,  income  apportioned  between  them  and  mortgagee. 

Mortgagor  in  possession  is  not  liable  for  rent 
Approved  in  Teal  v.  Walker,  111  U.  S.  250,  28  L.  Ed.  418,  4  Sup.  Ct. 
424,  applying  rule  where  mortgagor  refuses  to  give  up  possession  after  de- 
fault as  agreed;  Dow  v.  Memphis  ete.  R.  R.  Co.,  20  Fed.  770,  771,  mort- 
gagee not  in  possession  gets  no  rents  and  profits;  White  v.  Pulley,  27  Fed. 
441,  crops  mortgaged  by  mortgagor  in  possession  do  not  pass  under  sale  of 
realty  mortgage ;  Perkerson  v.  Snodgrass,  85  Ala.  141,  4  South.  754,  pay- 
ment to  prior  mortgagee  no  defense  to  suit  by  purchaser. 

Possession  draws  after  it  the  riglit  to  receive  and  apply  the  income. 
Approved  in  Freedman's  Saving  etc.  Co.  v.  Shepherd,  127  U.  S.  500, 

32  L.  Ed.  166,  8  Sup.  Ct.  1253 ;  United  States  Trust  Co.  v.  Wabash 
etc.  Ry.  Co.,  150  U.  S.  307,  87  L.  Ed.  1091,  14  Sup.  Ct.  92,  and  Dow 
V.  Memphis  etc.  R.  R.  Co.,  20  Fed.  770,  771,  and  In  re  Life  Assn.  of 
America,  96  Mo.  636,  10  S.  W.  70,  all  holding  mortgagee  not  in  posses- 
sion, no  rents  or  profits;  Freights  of  The  Kate,  63  Fed.  717,  freight 
of  mortgaged  vessel  may  be  hypothecated;  Gilbert  v.  Washington  etc. 
R.  R.  Co.,  33  Gratt.  649,  execution  creditor  at  time  possession  taken  by 
receiver  is  prior  to  trust  creditor. 

Mortgagor  being  in  possession,  the  income  is  subject  to  its  control  and  is 
liable  to  its  creditors. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  231 
Fed.  444,  holding  rents  due  under  lease  of  street  railway  company's 
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lines  go  to  receiver  and  not  to  stockholder;  Davis  v.  Virginia  Ry.  ft 
Power  Co.,  229  Fed.  639,  holding  where  street  railway  purchases  competing 
company,  it  is  liable  to  stockholders  of  latter  for  division  of  property 
covered  by  mortgages;  Chicago  etc.  R.  Co.  v.  United  States  &  Mexican 
Trust  Co.,  226  Fed.  942,  holding  where  mortgaged  property  is  put  in 
hands  of  receiver  before  foreclosure,  income  is  not  impounded  until 
demand  made  on  receiver;  In  re  Strickland,  167  Fed.  870,  holding 
creditor  of  bankrupt  holding  notes  with  waiver  of  homestead  exemption 
may  withdraw  claim  in  bankruptcy  and  proceed  in  State  court  on 
exemption;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  219,  62  C.  C.  A.  657, 
holding  where  on  commencement  of  foreclosure  of  mortgage  covering 
corporation's  property  and  income  property  was  in  possession  of  re- 
ceiver,  intervention  in  receiver's  suit  by  mortgagee  gave  it  prior  right 
to  income  during  receivership;  Homer  v.  Baltimore  Refrigerating  etc. 
Co.,  117  Md.  424,  84  Atl.  181,  hoMing  one  furnishing  coal. to  insolvent 
company  is  entitled  to  income  in  preference  to  bondholders;  American 
Bridge  Co.  v.  Heidelbach,  94  U.  S.  800,  24  L.  Ed.  144,  income  subject 
to  execution  against  mortgagor;  Fosdick  v.  Schall,  99  U.  S.  253,  25 
L.  Ed.  343,  rental  of  cars  to  be  paid  out  of  income  against  g^eneral 
mortgagee ;  Teal  v.  Walker,  111  U.  S.  250,  28  L.  Ed.  418,  4  Sup.  Ct.  424, 
applied  where  mortgagor  refuses  to  give  up  possession  on  default  as 
agreed;  Freedman's  Saving  etc.  Co.  v.  Shepherd,  127  U.  S.  500,  82 
L.  Ed.  166,  8  Sup.  Ct.  1253,  United  States  Trust  Co.  v.  Wabash  etc. 
Ry.  Co.,  150  U.  S.  307,  87  L.  Ed.  1091,  14  Sup.  Ct.  92 ,  In  re  Life  Assn., 
76  Mo.  636,  Huston  v.  Canfield,  57  Neb.  348,  77  N.  W.  764,  all  disallow- 
ing rents  and  profits  to  mortgagee ;  Young  v.  Northern  Illinois  Coal  etc« 
Co.,  9  Bias.  305,  13  Fed.  809,  mortgagor  in  possession  may  assign  money 
due  it;  Dow  v.  Memphis  etc.  R.  R.  Co.,  20  Fed.  770,  771,  though  mort- 
gage covered  the  rents  and  profits;  Farmers'  Loan  etc.  Co.  v.  Missouri 
etc.  Ry.  Co.,  21  Fed.  271,  property  rented  on  decree  of  foreclosure,  rent 
goes  to  unsecured  creditors;  Mercantile  Trust  Co.  v.  Missouri  etc.  Ry. 
Co.,  36  Fed.  226,  allowing  receiver  herein  f<Mr  mortgagee;  Thomas  v. 
Peoria  etc.  Ry.  Co.,  36  Fed.  818,  allowing  rent  for  cars  from  income; 
Johnston  v.  Riddle,  70  Ala.  226,  allowing  garnishment  of  railroad's 
money  after  forfeiture  under  mortgage  but  before  its  enforcement; 
Freights  of  The  Kate,  63  Fed.  717,  freights  of  n^ortgaged  vessel  may  be 
hypothecated;  Hook  v.  Bosworth,  64  Fed.  448,  12  C.  C.  A.  208,  not 
entitled  to  earnings  before  receiver  but  paid  after ;  Veatch  v.  American 
Loan  etc.  Co.,  84  Fed.  276,  28  C.  C.  A.  384,  applied  with  receiver  at 
instance  of  stockholders  in  possession ;  Lehman  v.  Tallahassee  Mfg.  Co., 
64  Ala.  597,  assignment  for  creditors,  income  apportioned  between  them 
and  mortgagee;  Scott  v.  Ware,  65  Ala.  184,  mortgagee  as  creditor  ask- 
ing for  receiver,  who  is  dismissed,  not  entitled  to  profits ;  Falkner  v. 
Campbell  Printing  Press  etc.  Co.,  74  Ala.  364,  mortgagee  taking  posses- 
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sion  with  consent  of  owner,  later  declared  void,  gets  no  profits;  Dren- 
nan  v.  Mercantile  Trust  etc.  Co.,  115  Ala.  608,  67  AjiL  St.  R^.  78,  39 
L.  R.  A.  626,  23  South.  167,  gross  earnings  paid  to  bondholders,  laborers 
have  prior  lien  on  road ;  Simpson  v.  Ferguson,  112  Cal.  186,  58  Am.  St. 
Rep.  204,  44  Pac.  485,  mortgagee  no  right  to  intermediate  crops ;  Roberts 
V.  Denver  etc.  R.  R.  Co.,  8  Colo.  App.  610,  46  Pac.  882,  Mississippi 
etc.  Ry.  Co.  v.  United  States  Express,  81  111.  537,  and  Smith  v.  Eastern 
R.  R.  Co.,  124  Mass.  157,  allowing  creditors  to  reach  income;  Green 
V.  Coast  Line  R.  R.  Co.,  97  Ga.  22,  54  Am.  St  R^.  384,  83  L.  R.  A.  809, 
24  S.  E.  816,  receiver  in  possession,  income  reached  by  tort  judgment; 
Des  Moines  Gas  Co.  v.  West,  44  Iowa,  25,  rent  and  profits  mortgaged, 
receiver  appointed  on  probable  right;  Emerson  v.  European  etc.  Ry. 
Co.,  67  Me.  394,  24  Am.  Rep.  44,  service  lasting  before  and  after  posses- 
sion, receipts  apportioned;  Heller  v.  Nat.  Bank,  89  Md.  623,  45  L.  B.  A. 
445,  43  Atl.  806,  statutory  lien  of  preferred  stock  not  attached  to  in- 
come ;  De  Graff  v.  Thompson,  24  Minn.  457,  income  taken  without  right, 
ganiisheed  by  creditors;  White  v.  Wear,  4  Mo.  App.  347,  mortgagee 
cannot  recover  rent  from  tenant  of  mortgagor  before  entry;  New  York 
Security  &  Trust  Co.  v.  Saratoga  Gas  etc.  Co.,  159  N.  Y.  144,  45  L.  B.  A. 
135,  53  N.  E.  760,  receiver  of  judgment  creditor  is  prior  in  income  over 
receiver  of  mortgagee  at  same  time;  McDhenny  v.  Binz,  80  Tex.  17, 
26  Am.  St.  Rep.  723,  13  S.  W.  662,  income  diverted  to  bondholders, 
claimants  being  reimbursed  out  of  property;  Giles  v.  Stanton,  86  Tex.  627, 
26  S.  W.  618,  where  receiver  sought  State  to  dissolve  corporation,  no 
profits  went  to  mortgagee  till  intervention;  Gilbert  v.  Washington  etc. 
R.  R.  Co.,  33  Gratt.  649,  execution  creditors  at  time  of  possession  taken  by 
receiver  are  prior  to  trust  creditors ;  Frayser  v.  Richmond  &  A.  R.  R.  Co., 
81  Va.  391,  fi.  fa.  creditor  before  execution  of  receiver's  bond  has  prior 
right  to  funds  in  bank;  Sage  v.  Memphis  etc.  R.  R.  Co.,  125  n>  S.  378,  81 
L.  Ed.  698,  8  Sup.  Ct.  892,  and  Frazier  v.  East  Tennessee  etc.  Ry.  Co.,  88 
Tenn.  165,  12  S.  W.  544,  both  arguendo. 

Distinguished  in  Haehnlen  y.  Drayton,  192  Fed.  305,  112  C.  C.  A. 
558,  holding  bondholders  and  not  judgment  creditors  are  entitled  to  in- 
come of  insolvent  corporation;  Macalester  v.  Maryland,  114  U.  S.  605, 
29  L.  Ed.  235,  5  Sup.  Ct.  1069,  income  devoted  to  expenses  by  statute 
not  taken  by  creditor  with  notice;  Sunflower  Oil  Co.  v.  Wilson,  142 
U.  S.  325,  85  L.  Ed.  1029,  12  Sup.  Ct.  238,  as  arising  between  railway 
company  and  receiver;  Farmers'  Loan  etc.  Co.  v.  Detroit  etc.  R.  R.  Co., 
71  Fed.  35,  37,  prior  earnings  given  to  receiver  not  reachable  by  judg- 
ment creditor;  Linder  v.  Hartwell  R.  R.  Co.,  73  Fed.  324,  allowing 
accounting  where  earnings  wrongfully  diverted;  Des  Moines  Gas  Co.  ▼. 
West,  50  Iowa,  29,  receiver  appointed,  attorney's  claim  to  income  not 
superior  to  bondholder;  Mcllhenny  v.  Binz,  80  Tex.  21,  26  Am.  St.  R^. 
729,  13  S.  W.  664,  note  secured  by  income^  payee  not  in  possession,  not 
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superior  to  bondholders;  Childs  v.  Hard,  22  W.  Va.  87,  9  S.  E.  370, 
suit  to  foreclose,  alse  requiring  agent  of  mortgagee  in  possession  to 
aeeount  for  rents,  mortgagee  superior  to  creditor  acquiring  lien  after 
suit. 

91  U.  a  618-637,  83  Ii.  Ed.  214,  DOWB  ▼.  KATIONAI.  EXORANGE  BANK. 
Where  agent  in  receipt  of  order  to  purchase  wheat,  but  not  fumlBhed 
with  money,  buys  in  his  own  name,  he  may  make  his  own  terms  for  delivery 
of  title  or  possession. 

Approved  in  Farmers  &  Mechanics'  Nat.  Bank  v.  Logan,  74  N.  T. 
584,  holding  principal  could  not  deal  as  general  owner. 

Invoice  is  not  a  bill  of  sale  or  evidence  thereof,  and,  standing  alone,  is 
no  evidence  of  title. 

Approved  in  Sturm  v.  Boker,  150  U.  S.  328,  37  L.  Ed.  1100,  14  Sup. 
Ct.  104,  holding  contract  herein  bailment;  Seeligson  v.  Philbrick,  30 
Fed.  601,  invoice  sent,  loss  for  destruction  on  vendor;  Hopkins  v.  Cowen, 
90  Md.  152,  44  Atl.  1064,  following  rule;  Berry  Bros  v.  Snowdon,  209 
Fed.  339,  126  C.  C.  A.  262,  holding  shipment  of  goods  to  bankrupt 
warehouse,  to  be  sold  as  latter  needed  them,  constituted  bailment  and' 
not  sale;  Velie  Motor  Car  Co.  v.  Kopmeier  Motor  Car  Co.,  194  Fed. 
326,  330,  114  C.^.  A.  284,  holding  contract  whereby  auto  concern  gave 
defendant  right  to  sell  autos  in  certain  district,  on  condition  of  deposit 
and  certain  orders  each  year,  was  wanting  in  mutuality  and  void; 
In  re  Smith  ft  Nixon  Piano  Co.,  149  Fed.  113,  79  C.  a  A.  53,  construing 
contract  whereby  pianos  sold  to  corporation  under  agreement  providing 
that  corporation  pay  cash  for  each  piano  it  sold,  though  invoice  recited 
that  shipper  sold  pianos  to  corporation  as  bailment  and  not  sale;  In  re 
Wood,  140  Fed.  964,  where  bankrupt  wrote  to  claimant  for  articles 
to  be  shown  at  fair  and  they  were  billed  to  him  "subject  to  next  spring's 
terms,"  and  shortly  before  bankruptcy  demand  made  for  goods  was 
refused,  claimant  could  not  recover  property  from  trustee;  John  Deere 
Plow  Co.  V.  McDavid,  137  Fed.  811,  70  C.  C.  A.  422,  construing  con- 
tract consigning  goods  for  sale  on  commission  under  warranty  for 
safety  of  goods  as  one  of  agency  and  not  conditional  sale ;  In  re  Miller 
&  Brown,  135  Fed.  869,  where  claimant  sold  goods  to  bankrupt,  who 
could  sell  at  his  discretion,  with  option  to  pay  price  on  goods  sold 
or  return  goods,  claimant  could  not  recover  unsold  goods  as  against 
bankruptcy  trustee;  Furst  v.  Commercial  Bank,  117  Ga.  474,  43  S.  E. 
729,  holding  where  goods  sent  to  party  to  sell  and  account  for  proceeds 
to  sender,  chattel  mortgage  of  stock  of  goods  does  not  cover  such 
goods;  Kentucky  Refining  Co.  v.  Globe  Refining  Co.,  104  Ky.  572,  47 
S.  W.  605,  holding  where  consignor  drew  on  consignee  for  agreed  pur- 
chase price  with  bill  of  lading  attached,  upon  which  consignor  indorsed 
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on  payment  of  attached  draft  deliver  to* A,"  title  did  not  pass  until 
payment  of  draft;  B.  F.  Sturtevant  Co.  v.  Cumberland  Dugan  &  Co., 
106  Md.  614,  14  Ann.  Oas.  675,  68  Atl.  355,  holding  new  elause  in 
contract  of  shipment  regarding^  insuring  of  goods  by  factor  could  not 
bind  latter  without  his  consent;  Security  State  Bank  v.  O'Connell 
Lumber  Co.,  64  Wash.  509,  117  Pae.  272,  holding  purchaser  having 
notice  that  substituted  consignor  had  refused  to  pay  bank  discounting 
draft  was  liable  for  amount,  even  though  having  already  paid  original 
consignor;  Bonds-Foster  Lumber  Co.  v.  Northern  Pac.  Ry.  Co.,  53  Wash. 
308,  101  Pac.  880,  holding  where  bill  of  lading  was  marked  non- 
n^^tiable  and  nonassignable,  it  was  simply  receipt  for  goods  and  con- 
veyed no  title. 

-  Bill  of  lading  made  out  to  shippers,  and  Indorsed  by  them  to  person  dis- 
counting their  draft  on  the  vendee,  does  not  pass  title  until  payment  by 
drawee,  though  goods  delivered  on  drawee's  ship. 

Approved  in  Portland  Flouring  Mills  Co.  v.  British  etc.  Ins.  Co.,  130 
Fed.  864,  65  C.  C.  A.  344,  following  rule;  C.  E.  White  Co.  v.  Century 
Saving  Bank,  229  Fed.  978,  holding  broker  selling  hogs  before  collec- 
tion of  draft  covering  same  cannot  be  held  for  conversion;  Canadian 
Northern  Ry.  Co.  v.  Northern  Mississippi  Ry.  Co.,  209  Fed.  761,  126 
C.  C.  A.  482,  holding  title  remained  in  vendor,  where  he  was  named 
consignee  in  bill  of  lading  with  draft  attached;  Vaughan  v.  Massachu- 
setts Hide  Corp.,  209  Fed.  672,  holding  hide  company  purchasing  hides 
on  letter  of  credit  of  bank  made  bank  owner  of  goods  until  letter  of 
credit  had  been  paid;  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  756, 
113  C.  C.  A.  39,  holding  shipper  pretending  to  have  shipped  cotton 
and  cashing  forged  bills  of  lading  on  later  shipping  cotton  would  be 
deemed  to  have  transferred  cotton  to  consignee,  and  latter's  title  would 
be  good  as  against  trustee  of  shipper;  First  Nat.  Bank  v.  Felker,  185 
Fed.  681,  682,  holding  purchaser  of  drafts  drawn  by  shipper  accom- 
panied by  bill  of  lading  acquires  title  of  shipper  and  jus  dispondendi 
of  goods;  Charavay  etc.  v.  York  Silk  Mfg.  Co.,  170  Fed.  823,  holding 
bank  furnishing  money  for  purchase  of  goods  and  taking  bill  of  ladin^? 
for  same  takes  title  to  goods;  Franklin  v.  Stoughton  Wagon  Co.,  168 
Fed.  861,  94  C.  C.  A.  269,  holding  wagon  company  sending  wagons  to 
dealer,  to  be  paid  for  as  sold,  retained  property  in  goods  and  could 
recover  as  against  trustee  of  dealer;  In  re  E.  Reboulin  Fils  &  Co.,  165 
Fed.  247,  holding  where  fruit  company  purchased  goods  on  money  of 
bank  and  gave  trust  receipt  therefor,  property  was  in  bank  until  trust 
receipt  was  satisfied;  Schreiber  v.  Andrews,  101  Fed.  766,  41  C.  C.  A. 
663,  holding  where  vendor  sold  wheat  of  certain  grade  and  took  bills 
of  lading  in  own  name,  and  drew  and  received  payment  in  full  before 
inspection,  title  passed  when  drafts  paid,  and  inspection  was  merely 
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to  determine  whether  wheat  was  of  contract  grade  and  not  to  select 
wheat  of  that  grade  from  shipments;  Gragun  Bros.  v.  Todd  &  Kraft, 
131  Iowa,  252,  108  N.  W.  451,  holding  where  evidence  showed  title 
passed  on  delivery  to  carrier,  it  was  error  to  submit  same  to  jury; 
P.  Garvan  v.  New  York  Cent.  etc.  R.  Co.,  210  Mass.  280,  96  N.  E.  719, 
holding  title  to  goods  sold  by  sample  does  not  pass  till  inspection  of 
goods,  and  hence  right  of  action  for  damages  done  by  carrier  was  in 
seller;  Ammon  v.  Gamble-Robinson  Com.  Co.,  Ill  Minn.  456,  127  N.  W. 
450,  holding  porchaser  in  good  faith  of  warehouse  receipt,  made  negoti- 
able, acquires  good  title;*  St.  Louis  etc.  R.  Co.  v.  Allen,  31  Okl.  250, 
252,  39  L.  R.  A.  (N.  S.)  809,  120  Pac.  1091,  holding  where  shipper 
retains  title,  right  of  action  for  damages  occurring  prior  to  payment 
of  draft  rests  in  him;  Asheboro  Wheelbarrow  &  Mfg.  Co.  v.  Southern 
R.  R.  Co.,  149  N.  C.  262,  62  S.  E.  1091,  holding  where  shipper  retains 
title,  purchaser  must  look  to  him  and  not  to  carrier  for  damages  for 
delay;  Greenwood  Grocery  Co.  v.  Canadian  etc.  Elevator  Co.,  72  S.  C. 
453, 110  Am.  St.  Rep.  629,  2  L.  R.  A.  (N.  S.)  79,  52  S.  E.  192,  buyer  has 
no  right  to  possession  of  goods  by  tender  of  less  than  amount  of  draft ; 
General  Elo^tric  Co.  v.  Southern  Ry.,  72  S.  C.  254, 110  Am.  St.  R^.  608, 
51  S.  £.  696,  where  freight  shipped  under  bill  of  lading  with  draft  at- 
tached, and  bill  of  lading  was  to  shipper's  order  and  to  notify  third 
party,  carrier  could  not  deliver  freight  to  latter  without  surrender  of 
bill  of  lading;  Treadwell  v.  Anglo-American  Packing  Co.,  13  Fed.  24, 
Seeligson  v.  Philbrick,  30  Fed.  601,  and  Jones  v.  Brewer,  79  Ala.  549, 
drafts  not  paid,  loss  by  railroad  on  shipper;  Forty  Sacks  of  Wool,  14 
Fed.  645,  bill  of  lading  to  secure  draft  no  title  passes  till  payment ;  An- 
drews V.  Schreiber,  93  Fed.  372,  title  passed  on  payment,  notwithstand- 
ing no  inspection;  Ramish  v.  Kirschbraun,  107  Cal.  661,  40  Pac.  1045, 
no  title  passes  till  delivery  of  bill;  Erwin  v.  Harris,  87  Ga.  336,  13  S.  E. 
514,  no  title  passes  by  delivery  on  cars;  Security  Bank  v.  Luttgen,  29 
Minn.  365, 13  N.  W.  152,  title  not  passing  by  acceptance  of  draft ;  Will- 
man  Mercantile  Co.  v.  Fussy,  15  Mont.  514,  48  Am.  St.  Rep.  700,  39  Pac. 
738,  title  remained  in  vendor;  Missouri  etc.  Ry.  Co.  v.  Lau,  57  Neb.  560, 
78  N.  W.  291,  rebuttable  and  is  for  jury;  Pennsylvania  etc.  R.  v.  Stem, 
119  Pa.  St.  29,  4  Am.  St.  Rep.  627,  12  Atl.  758,  railroad  liable  for  de- 
livery before  payment;  Bank  v.  Cummings,  89  Tenn.  615,  24  Am.  St. 
Rap.  621,  18  S.  W.  117,  accompanying  time  draft  must  be  held  till  pay- 
ment ;  Dickson  v.  Merchants'  Elevator  Co.,  44  Mo.  App.  5(H,  arguendo. 

Distinguished  in  Robinson  v.  Pogue,  86  Ala.  261,  5  South.  686,  goods 
consigned  to  vendee,  title  passes,  though  bill  of  lading  sent  to  agent. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Am. 
St.  Rep.  858,  866,  868. 

Delivery  of  goods  to  carrier  for  shipment  as  delivery  to  purchaser. 
Note,  10  Ann.  Oas.  1081. 
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Retention  of  title  on  conditional  sale  of  goods.    Note,  23  E.  B.  C 
383. 

Passing  of  title  by  delivery  to  carrier  for  transportation  to  con- 
signee or  vendee.    Note,  88  L.  B.  A.  481. 

Title  patees  by  transfer  of  bills  of  lading;  hence  bank  diseonntuig  drafta 
and  receiving  bills  as  security  becomes  special  owner. 

Approved  in  Bush  v.  Export  Storage  Co.,  136  Fed.  933,  where  manu- 
facturing corporation  leased  part  of  premises  to  warehouse  company  and 
stored  its  goods  in  such  warehouse,  receiving  receipts  which  it  pledged, 
and  corporation  used  up  goods  and  replaced  them  with  others,  pledgee 
took  good  title;  Mather  v.  Gordon,  77  Conn.  344,  59  Atl.  425,  where 
seller  drew  draft  attached  to  bill  of  lading,  which  was  discounted  by 
plaintiff,  and  on  buyer's  failure  to  accept  goods  or  pay  draft,  plaintiff 
delivered  goods  to  seller  for  resale,  seller's  creditors  could  not  attach 
goods ;  M'Arthur  Co.  v.  National  Bank  of  Bay  City,  122  Mich.  227,  81 
N.  W.  93,  holding  when  consignor  forwards  for  collection  draft  attached 
to  bill  of  lading  showing  consignment  to  himself,  indorsed  in  blank, 
payee  must  pay  before  bill  of  lading  delivered;  Willard  Mfg.  Co.  v. 
Tiemey,  133  N.  C.  636,  45  S.  E.  1028,  holding  where  bank  for  valuable 
jconsi deration  takes  assignment  of  bill  of  lading  with  draft  attached, 
consignee  of  goods  takes  them  subject  to  rights  of  holder  of  bill  of  lad- 
ing for  amount  of  draft,  and  he  cannot  retain  price  of  goods  on  account 
of  debt  due  him  from  consignor;  Finch  v.  Gregg,  126  N.  C.  178,  35  S.  E. 
252,  holding  where  shipper  assigns  bill  of  lading  with  draft  attached 
upon  purchaser,  assignee  takes  contract  of  shipper;  Mitchell  v.  Baker, 
208  Pa.  379,  57  Atl.  761,  where  manufacturer,  under  seller's  direction, 
ships  goods  to  purchaser,  bill  of  sale  being  made  out  in  seller's  name 
who  indorses  it  to  buyer,  title  passes  to  buyer  on  indorsement  of  bill  of 
lading  and  delivery  of  goods  to  carrier;  Third  Nat.  Bank  v.  Hays,  119 
Tenn.  737,  14  Ann.  Gas.  1049,  108  S.  W.  1062,  holding  bank  discounting 
draft  attached  to  bill  of  lading  could  recover  goods  as  against  attaching 
creditors  of  consignee;  Ladd  &  Tilton  Bank  v.  Commercial  State  Bank, 
64  Or.  490;  49  L.  R.  A.  (N.  S.)  667,  130  Pac.  976,  and  Seward  &  Co.  v. 
Miller  and  Higdon,  106  Va.  312,  55  S.  E.  682,  both  holding  bank  dis- 
counting draft  could  prevail  as  against  attaching  creditors  of  consignee ; 
dissenting  opinion  in  Mason  v.  Nelson,  148  N.  C.  517,  188  Am.  St.  Bep. 
635,  18  L.  R.  A.  (N.  S.)  1281,  62  S.  E.  634,  majority  holding  consignee 
of  goods  cannot  set  off  debt  due  from  consignor  as  against  draft  assigned 
with  bill  of  lading  in  hands  of  bank;  Means  v.  Bank  of  Randall,  145 
U.  S.  627,  36  L.  Ed.  1110,  13  Sup.  Ct.  189,  holder  may  recover  proceeds 
of  sale;  Merchants'  Exchange  Bank  v.  McGraw,  76  Fed.  934,  22  C.  C.  A. 
622,  rule  holds  in  Washington ;  Dodge  v.  Meyer,  61  Cal.  418,  wU)ngfully 
taking  bill  is  conversion  of  goods;  New  Haven  Wire  Co.  Cases,  57  Conn. 
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379, 5  L.  R.  A.  805, 18  Atl.  269,  holder  is  owner,  though  obliged  to  turn  over 
on  payment ;  Raleigh  etc.  R.  R.  Co.  v.  Lowe,  101  Ga.  330,  28  S.  E.  868, 
carrier  delivering  on  bill  duly  indorsed,  bnt  stolen,  is  excused;  Ayres, 
Weatherwax  &  Reed  Co.  v.  Dorsey  Produce  Co.,  101  Iowa,  142,  68  Am, 
St.  Rep.  877,  70  N.  W.  Ill,  holding  title  goes  to  bank ;  First  Nat.  Bank 
V.  Mt.  Pleasant  Milling  Co.,  103  Iowa,  522,  72  N.  W.  690,  and  Neill  v. 
Rogers  Bros.  Produce  Co.,  41 W.  Va.  43,  49,  50,  23  S.  E.  704,  706,  superior 
to  subsequent  attaching  creditor  of  shipper;  Kentucky  Refining  Co.  v. 
Globe  Refining  Co.,  104  Ky.  572,  42  L.  R.  A.  867,  47  S.  W.  605,  before 
payment,  subject  to  attachment  of  shippers'  creditors ;  Forbes  v.  Boston 
etc.  R.  R.  Co.,  133  Mass.  166,  may  bring  trover;  Ratzer  v.  Burlington 
etc.  Ry.  Co.,  64  Minn.  248,  58  Am.  St.  Rep.  582,  66  N.  W.  990,  Pennsyl- 
vania etc.  R.  R.  Co.  V.  Stem,  119  Pa.  St.  29,  4  Am.  St.  Rep.  627, 12  Atl. 
758,  and  National  Bank  v.  Atlantic  etc.  R.  R.  Co.,  25  S.  C.  223,  railroad 
liable  for  delivering  to  anyone  but  holder  of  bill  of  lading;  Dickson 
V.  Merchants'  Elevator  Co.,  44  Mo.  App.  502,  prior  to  lien  claim  against 
transferrer;  Dymock  v.  Missouri  etc.  Ry.  Co.,  54  Mo.  App.  406,  pledgee 
superior  to  right  to  stop  in  transit  if  not  for  antecedent  debt;  Marine 
Bank  v.  Fiske,  71  N.  Y.  357,  acts  of  dominion  by  pledgor  are  tortious; 
Heiskell  v.  Farmers'  etc.  Bank,  89  Pa.  St.  160, 161,  38  Am.  R^.  747,  748, 
allowing  replevin  against  warehouseman  making  advances;  Campbell  v. 
Alford,  57  Tex.  162,  title  passed  without  indorsement;  Prendergast  v. 
Williamson,  6  Tex.  Civ.  App.  731,  26  S.  W.  423,  bill  of  lading  must  be 
delivered  to  pass  title ;  Hallgarten  v.  Oldham,  135  Mass.  8,  46  Am.  Rep. 
484,  arguendo. 

Distinguished  in  Mason  v.  Nelson,  148  N.  C.  498,  503, 128  Am.  St.  Rep. 
685,  18  L.  R.  A.  (N.  S.)  1221,  62  S.  E.  627,  629,  holding  consignee  of 
goods  cannot  set  off  debt  due  from  consignor  as  against  draft,  assigned 
with  bill  of  lading  in  hands  of  bank. 

To  whom  carriers  may  lawfully  deliver  property.  Note,  9  Am.  St. 
Rep.  512. 

Duties  of  banks  acting  as  collecting  agents.  Note,  77  Am.  St.  Rep. 
618. 

Effect  of  passing  of  title  of  goods  of  attaching  draft  to  bill  of  lading 
to  seller's  order.    Note,  5  Ann.  Caa.  268. 

Title  and  right  of  goods  of  bank  advancing  money  to  shipper  on  se- 
curity of  bill  of  lading  with  draft  attached.  Note,  14  Ann.  Oaa. 
1054. 

Attaching  draft  to  bill  of  lading  as  preventing  title  passing  on  de- 
livery of  goods  to  carrier.    Note,  2  L.  R.  A.  (K.  S.)  1078. 

Right  of  discounter  of  draft  as  to  property  covered  by  bill  of  lading 
attached.    Note,  49  L.  R.  A.  (N.  8.)  660. 
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No  intent  to  vest  immediate  ownerslilp  in  drawees  can  Ve  implied  in  face 
of  express  arrangements  and  positive  orders  to  contrary. 

Approved  in  Security  Bank  v.  Luttgen^  29  Minn.  365,  13  N.  W.  152, 
bill  of  lading  in  shipper,  title  does  not  pass  by  acceptance  of  drafts. 

Special  agent  of  owner  can  make  no  deliyery  so  as  to  divest  principal's 
ownership  against  his  orders. 

Approved  in  Garrison  v.  Vermont  Mills,  152  N.  C.  645,  68  S.  E.  143, 
refusing  to  give  factor  lien  on  goods  in  hands  of  manufacturer;  New 
Haven  Wire  Co.  Cases,  57  Conn.  379,  5  L.  R.  A.  805, 18  Atl.  269,  applied 
to  agent  of  bank  holding  bills  of  lading;  Oxford  Lake  Line  v.  First 
Nat.  Bank,  40  Fla.  349,  24  South.  482,  directions  uncertain,  cannot  assert 
one  construction  to  damage  of  agent  or  innocent  taker;  Prentice  Co.  v. 
Page,  164  Mass.  281,  41  N.  E.  280,  agent  getting  goods  for  delivery  under 
forged  sale  contract  is  not  an  agent  to  sell ;  Bank  v.  Cummings,  89  Tenn. 
617,  24  Am.  St.  Rep.  622,  18  S.  W.  117,  bill  of  lading  not  deliverable 
on  acceptance  of  time  draft. 

Bailment  is  inconsistent  with  ownecflhip  of  bailee;  no  one  can  hold  as 
bailee  for  himself. 

Approved  in  Hoffman  v.  Gosline,  172  Fed.  117,  96  C.  C.  A.  318,  hold- 
ing shipper  retaining  control  of  goods  in  transit  does  not  necessarily 
imply  retention  of  title. 

Consignees  receiving  good%  but  with  inf onnation  that  holders  of  draft 
and  bill  of  lading  intended  to  hold  title  till  payment,  take  as  bailees,  not 
vendees. 

Approved  in  Dows  v.  Wisconsin  etc.  Ins.  Co.,  91  U.  S.  637,  23  L.  Ed. 
220,  following  rule;  The  John  K.  Shaw,  32  Fed.  494,  shipper  agreeing 
to  hold  for  vendor  cannot  give  title. 

Inference  that  hiU  of  lading  made  to  order  of  consignor  does  not  pass 
title  may  be  rebutted,  and  passing  of  title  then  goes  to  Jury. 

Approved  in  Hamilton  v,  Schlitz  Brewing  Co.,  129  Iowa,  182,  105 
N.  W.  442,  fact  that  nonresident  seller  took  bill  of  lading  in  name  of 
local  agent  who  indorsed  same  and  it  was  sent  with  draft  showing  de- 
livery not  to  be  made  to  buyer  in  this  State  until  payment,  does  not 
show  as  matter  of  law  that  sale  took  place  in  this  State;  Merchants' 
Exch.  Bank  v.  M'Qraw,  76  Fed.  937,  22  C.  C.  A.  622,  presumption  over- 
come by  contrary  intent;  Security  Bank  v.  Luttgen,  29  Minn.  366,  13 
N.  W.  152,  Willman  Mercantile  Co.  v.  Fussy,  15  Mont.  514,  48  Am.  St. 
Rep.  700,  39  Pac.  738,  holding  presumption  not  overcome;  Missouri  etc. 
Ry.  Co.  V.  Lau,  57  Neb.  560,  78  N.  W.  291,  reversing  because  question 
not  left  to  jury ;  Hopkins  v.  Cowen,  90  Md.  152,  44  Atl.  1063,  title  to 
goods  held  not  to  pass  until  payment  of  draft  accompanying  bill  of 
lading. 
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Tliere  bting  no  eTideace  of  Intont  to  pan  title,  It  need  not  be  labmltted 
to  Jury. 

Approved  in  Kentucky  Co.  v.  Globe  Refining  Co.,  104  Ky.  572,  42 
L.  R.  A.  857,  47  S.  W.  605,  where  bill  of  lading  made  to  shipper. 

Owner  of  converted  goods  may  sue  in  trover. 
Approved  in  Forbes  v.  Boston  etc.  R.  R.  Co.,  133  Mass.  156,  applying 
rule  to  holder  of  bill  of  lading. 

Innocent  parties  can  acquire  no  title  or  lien  ftom  tortious  possessor. 
Approved  in  The  John  K.  Shaw,  32  Fed.  494,  applying  rule  to  sale  by 
shipper  agreeing  to  hold  for  vendor;  Marine  Bank  v.  Fiske,  71  N.  Y. 
357,  allowing  recovery  by  holder  of  bill  of  lading ;  Forty  Sacks  of  Wool, 
14  Fed.  645,  aiiguendo. 

Right  of  one  leaving  chattels  in  another's  possession  as  against  lat- 
ter's  vendees  or  creditors.    Note,  25  L.  R.  A.  (N.  S.)  781. 

Damages  in  convorBion  are  the  value  with  interest  from  date  thereof. 
Approved  in  New  Dunderberg  Min.  Co.  v.  Old,  97  Fed.  154,  38  C.  C.  A. 
89,  holding  defendant  whose  lessee  converted  ore  owned  by  plaintiff 
upon  which  defendant  received  royalties  cannot  avoid  payment  of  in- 
terest on  amount  of  royalties  shown  on  ground  that  claim  was  unliqui- 
dated and  plaintiff  claimed  more  than  actually  due;  Walley  v.  Deseret 
Nat.  Bank,  14  Utah,  314,  47  Pac.  149,  face  value  of  notes  less  their  de- 
preciation by  inability  of  maker. 

Measure  of  4&DQi&ges  in  trover  where  value  enhanced  by  wrongdoer. 
Note,  U  Am.  Dec.  71. 

Pledges.    Note,  49  Am.  Dec.  781. 

Miscellaneous.  Cited  in  Forbes  v.  Boston  etc.  R.  R.,  133  Mass.  160,  no 
application. 

91  U.  8.  637,  28  Ii.  Ed.  220,  DOWB  ▼.  WI800K8IN  ETC.  INS.  00. 

Not  cited. 

91  n.  tf .  638-642,  23  L.  Bd.  262,  KNOTT8  ▼.  8TBABN8. 

Posthumous  child  has  no  right  in  property  before  Mrtb  which  can  affect 
power  of  the  court  to  convert  it  into  a  personal  fund. 

Distinguished  in  Deal  v.  Sexton,  144  N.  C.  161, 119  Am.  St.  Rep.  948, 
56  S.  E.  693,  holding  posthumous  child  not  party  to  partition*  completed 
before  birth;  Pearson  v.  Carlton,  18  S.  C.  57,  59,  posthumous  child  not 
bound  hy  partition. 

Divestiture  of  estates  of  persons  not  in  being.    Note,  8  L.  R.  A. 

(N.  S.)  78.  76. 
Effect  of  compulsory  partition.    Note,  101  Am.  St.  Rep.  870. 
vin— 76 
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Poithnmoiui  child  takes  Us  esUte  in  its  condition  ftt  hiM  hlith. 

Approved  in  Reed  v.  Alabama  etc.  Iron  Co.,  107  Fed.  595,  holding 
where  estate  in  remainder  is  vested  in  children  of  life  tenant  living  at 
time  of  his  death,  and  there  are  several  such  children  who  are  minors 
and  in  need  of  funds,  equity  may  sell  such  property  and  reinvest  funds 
so  as  to  produce  income,  and  sale  binds  after-born  children;  Boal  v. 
Wood,  70  W.  Va.  386,  42  L.  R.  A.  (N.  S.)  489,  73  S.  E,  979,  holding 
living  heirs  represent  posthumous  child  for  purpose  of  jurisdiction. 

Distinguished  in  Pearson  v.  Carlton,  18  S.  C.  57,  59,  not  bound  by 
partition. 

Child  en  ventre  sa  mere.    Note,  119  Am.  St.  Rep.  954. 

In  Virginia,  parties  in  possession  of  an  estate  of  inbecitance,  represent 
all  after-bom  persons  interested,  and  decree  binding  former  binds  latter. 

Approved  in  De  Leon  v.  Barrett,  22  S.  C.  422,  contingent  remainder- 
men in  esse  before  court,  decree  binding  on  those  unborn;  dissenting 
opinion  in  Long  v.  Long,  62  Md.  85,  majority  holding  after-born  not 
bound. 

Distinguished  in  McArthnr  v.  Scott,  113  U.  S.  400,  28  L.  Ed.  1084, 
5  Sup.  Ct.  672,  holding  void  as  against  posthumous  heir,  decree  annulling 
will  and  decreeing  partition,  without  joining  executor  or  trustee;  Pear- 
son V.  Carlton,  18  S.  C.  57,  59,  posthumous  child  not  bound  by  partition. 

Purchaser's  title  is  not  affected  by  unwise  or  illegal  disposition  of  pur- 
chase money. 

Approved  in  Bransford  Realty  Co.  v.  Andrews,  128  Tenn.  738,  164 
S.  W.  1179,  holding  purchaser's  title  not  affected  by  failure  of  decree 
to  provide  for  remaindermen. 

91  n.  8.  643-646^  23  L.  Ed.  867,  MT8HT88IPPI  ETC.  B.  B.  CO.  T.  OBOM- 
WELL. 

Equity  will  not  compel  transfer  of  worthless  stock  on  books  attempted 
to  be  kept  afloat  for  speculative  purposes. 

Approved  in  De  Grauw  v.  Mechan,  48  N.  J.  Eq.  225,  21  Atl.  195,  ven- 
dee taking  unfair  advantage,  title  not  confirmed;  Moses  v.  Scott,  84 
Ala.  612,  4  South.  744,  arguendo. 

When  specific  performance  of  a  valid  contract  will  be  refused,  the 
refusal  not  being  because  the  property  is  of  any  particular  class. 
Note,  128  Am.  St.  Rep.  893,  399. 

Equity  will  not  compel  transfer  of  stock  on  corporate  books,  levied  upon 
and  sold  for  disproportionate  sum. 

Approved  in  Randolph  v.  Quidnick,  135  U.  S.  459,  84  L.  Ed.  208,  10 
Sup.  Ct.  655,  refusing  to  enforce  purchase,  price  grossly  inadequate. 
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Bqulty  looks  at  tbe  oYldent  character  of  tranaactlon  and  will  not  carry 
ont  unconscionable  bargains,  but  leaves  the  party  to  law. 

Approved  in  Marks  v.  Gates,  154  Fed.  484,  12  Ann.  Caa.  120,  14 
L.  B.  A.  (N.  S.)  817,  83  C.  C.  A.  321,  refusing  to  order  conveyance  of 
twenty  per  cent  interest  in  property  worth  seven  hundred  and  fifty  thou- 
sand dollars  in  consideration  of  agreement  stating  consideration  as  one 
dollar;  Prince  v.  Lamb,  128  Cal.  129,  60  Pac.  692,  holding  complaint 
for  specific  performance,  alleging  that  plaintiff  furnished  defendant  with 
fifty  dollars  as  grubstake  to  go  to  Alaska  to  locate  mines,  under  agree- 
ment that  plaintiff  should  have  half  of  claims  so  located,  and  that  de- 
fendant did  locate  claims,  is  demurrable  in  absence  of  allegation  as  to 
what  claims  cost  defendant;  Wilhite  v.  Skelton,  5  Ind.  Ter.  633,  82 
S.  W.  936,  holding  court  will  not  decree  conveyance  of  interest  in  oil 
lease,  as  same  would  require  constant  supervision  of  court;  Minzes- 
heimer  v.  Doolittle,  60  N.  J.  Eq.  398,  45  Atl.  611,  refusing  to  aid  judg- 
ment creditors  to  enforce  judgment  for  debts  growing  out  of  wagering 
contracts,  made  in  State  where  they  were  legal,  though  defendants  were 
nonresidents  and  did  not  set  up  character  of  contracts  as  defense;  Ran- 
dolph V.  Quidnick,  135  U.  S.  459,  34  L.  Ed.  203,  10  Sup.  Ct.  655,  refus- 
ing to  enforce  where  either  worthless  by  prior  transfers  or  of  tremen- 
dous value;  Tilley  v.  American  etc.  Loan  Assn.,  52  Fed.  624,  defendant 
asking  dissolution  of  partnership  disallowed  undue  advantage;  Waite  v. 
O'Neil,  72  Fed.  359,  refusing  to  compel  repair  by  lessee  of  unusual  in- 
jury at  expense  far  exceeding  value;  Nevada  Nickel  Syndicate  v.  Na- 
tional Nickel  Co.,  96  Fed.  153,  155,  contract  with  large  bonus  and  no 
benefit,  not  enforced;  Rust  v.  Conrad,  47  Mich.  454,  41  Am.  Rep.  721, 
11  N.  W.  267,  and  Holley  v.  Anness,  41  S.  C.  354,  19  S.  E.  648,  both  re- 
fusing specific  performance;  McElroy  v.  Maxwell,  101  Mo.  307,  14  S.  W. 
3,  refusing  performance,  agent  acting  for  both  without  notice ;  De  Grauw 
v.  Mechan,  48  N.  J.  Eq.  225,  21  Atl.  195,  vendee  taking  unfair  advan- 
tage, title  not  confirmed ;  Dalzell  v.  Dueber  Mfg.  Co.,  149  U..  S.  323,  87 
L.  Ed.  754,  13  Sup.  Ct.  889 ,  arguendo.  '^ 

Distinguished  in  Jahn  v.  Champagne  Lumber  Co.,  157  Fed.  414,  hold- 
inc:  furnishing  of  money  to  penurious  suitor  for  purpose  of  maintaining: 
action  against  dissolved  corporation  was  not  unconscionable  bargain  as 
would  afford  defense  to  creditor's  bill;  Palmer  v.  Bank  of  Zumbrota,  72 
Minn.  281,  75  N.  W.  384,  allowing  purchaser  of  claims  of  creditor  for 
reasonable  sum  to  share  for  face  value  against  insolvent ;  Minzesheimer 
V.  Doolittle,  56  N.  J.  Eq.  210,  39  Atl.  388,  on  creditor's  bill,  original  debt 
not  to  be  questioned. 

91  n.  8.  646-666,  23  L.  Ed.  341,  PHILLIPS  ETC.  OONSTBUOTION  OO.  ▼• 
SEYMOUB. 

Special  finding  of  Jury  will  not  be  disturbed  la  absenca  of  arrois  in  1&- 
atroctionB  or  admission  of  evidence. 
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Approved  in  Blalock  v.  Qebrgia  Ry.  etc.  Co.,  228  Fed.  297,  refusing 
to  dismiss  writ  of  error  where  plaintiff  in  error  relied  on  overraling  of 
demurrer  to  petition  for  reversal  and  assigned  such  ruling  as  error, 
though  he  failed  to  assign  rendition  of  adverse  judgment  as  error; 
Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  333,  72  C.  C.  A.  480,  dis- 
approving practice  of  filing  large  number  of  assignments  of  error. 

Allegation  that  work  was  prosecuted  until  default  In  payment  by  de- 
fendant is  sufficient  without  offer  to  perform  fully. 

Approved  in  Dyer  v.  Middle  Kittitas  Irr.  Dist.,  26  Wash.  88,  64  Pac. 
1012,  holding  under  contract  for  payment  of  installments  monthly,  he 
may,  after  reasonable  time  after  installments  due,  suspend  work  and 
sue  to  recover  pro  tanto  on  contract. 

Distinguished  in  Tucker  v.  Billing,  3  Utah,  92,  5  Pac.  556,  nonpayment 
for  one  delivery  of  apportionable  contract  does  not  excuse  others. 

Plaintiff,  who  has  done  nothing,  must  offor  to  perform  or  show  readi- 
ness, to  put  defendant  in  default. 

Approved  in  Memphis  etc.  Ry.  Co.  v.  Thompson,  24  Kan.  183,  nothing 
excuses  nonperformance  of  conditions  in  such  cases. 

Plaintiff  partly  performing  and  defendant  defaulting,  f onner  need  not 
go  on  at  hazard  of  further  loss. 

Approved  in  Owen  v.  Giles,  157  Fed.  829,  85  C.  C.  A.  189,  holding 
where  subcontractor  delayed  in  grading  of  railroad,  general  contractor 
could  step  in  and  perform  same  at  former's  expense;  American  Bond- 
ing etc.  Co.  V.  United  States,  15  App.  D.  C.  402,  holding  refusal  of  eon- 
tractor  to  pay  materialman  may  be  ground  for  suit  against  surety  on 
his  bond;  Hazleton  v.  Le  Due,  10  App.  D.  C.  396,  holding  contract  re- 
citing receipt  of  money  to  be  applied  as  part  of  purchase  price  is  one 
of  bargain  and  sale,  and  not  merely  option  to  purchase;  Eastern  Forge 
Co.  V.  Corbin,  182  Mass.  592,  66  N.  E.  420,  holding  where  contract  to 
seR  scrap-iron  provided  for  payments  at  certain  specified  times,  seller 
justified  in  rescinding  where  payments  not  so  made  after  repeated  re- 
quests; D.  M.  Osborne  etc.  Co.  v.  MuUikin,  88  Mo.  App.  354,  holding 
where  party  strictly  complies  with  all  conditions  precedent  and  obliga- 
tions, he  may  sue  on  broken  warranty. 

Distinguished  in  Guerini  Stone  Co.  v.  Carlin  Construction  Co.,  240 
U.  S.  281,  60  L.  Ed.  643,  36  Sup.  Ct.  307,  holding  court  cannot  instruct 
that  failure  to  pay  is  breach  of  contract,  where  contract  does  not  state 
amount  of  each  installment;  Susswein  v.  Pennsylvania  Steel  Co.,  184 
Fed.  105,  holding  lessor's  promise  to  pay  money  and  lessee's  promise  to 
grade  land  for  drydock  were  not  mutual,  and  lessee  could  not  set  up 
lessor's  default  in  action  against  him;  Tucker  v.  Billing,  3  Utah,  92,  5 
Pac.  556,  contract  apportionable,  failure  to  pay  for  first  delivery  does 
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not  excuse  otLers;  American  Bonding  &  Trust  Co.  v.  Baltimore  &  0.  S. 
W.  R.  R.  Co.,  124  Fed.  888,  60  C.  C.  A.  62,  arguendo. 

Right  of  building  contractor  to  rescind   contract  for  failure  of 
owner  to  make  payment.    Note,  Ann.  Gas.  19160,  64. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  80  L.  R.  A.  68. 

Wliere  things  to  be  done  in  consideration  of  each  other,  covenants  are 
mntnal,  and  are  dependent^  If  they  sre  to  be  performed  at  same  time. 
Approved  in  Omaha  Water  Co.  v.  City  of  Omaha,  166  Fed.  929,  86 

C.  C.  A.  64,  refusal  of  city  to  pay  for  water  justified  company  in  refus- 
ing to  install  more  hydrants;  Mutual  life  Ins.  Co.  v.  Kelly,  114  Fed. 
277,  62  C.  C.  A.  164,  holding  covenant  in  insurance  iM>licy  to  pay  amount 
of  policy  dependent  on  covenant  not  to  die  by  suicide ;  McCormick  v. 
Badham,  191  Ala.  344,  67  South.  611,  holding  party  agreeing  to  sell  and 
account  for  sale  of  stock  oi^  condition  of  other  party's  withdrawal  of 
right  to  stock,  must  account  to  latter  after  sale ;  Grice  v.  Jones,  33  App. 

D.  C.  282,  allowing  specific  performance  against  devisee  under  will  who 
had  refused  to  continue  his  contract  to  convey;  Tyrer  v.  Chew,  7  App. 
D.  C.  183,  holding  plaintiff  seeking  to  recover  on  bond  covering  contract 
must  show  compliance  with  contract;  Ohio  Valley  Buggy  Co.  v.  Ander- 
son Forging  Co.,  168  Ind.  699,  11  Ann.  Oas.  1046,  81  N.  E.  677,  holding 
buyer  could  not  recover  damages  for  seller 's  refusal  to  ship  goods,  where 
former  failed  to  pay  for  previous  shipments  according  to  agreement; 
Howard  &  Rice  v.  Thompson  Lumber  Co.,  106  Ky.  670,  60  S.  W.  1093, 
holding,  right  reserved  by  one  party,  to  contract  to  retain  as  forfeiture 
reserved  percentage  of  contract  price  for  services  to  be  rendered  in  cut- 
ting and  hauling  timber  is  waived  by  acceptance  of  other  parties'  ser- 
vices after  its  breach;  Loud  v.  Pomona  etc.  Water  Co.,  163  U.  S.  678, 
S8  L.  Ed.  828,  14  Sup.  Ct.  932,  payment  of  all  installments  precedent 
to  conveyance;  Lackett  v.  Rumbaugh,  46  Fed.  28,  compromise  of  part- 
ners to  pay  money  and  receive  deeds,  covenants  are  mutual  and  de- 
pendent. 

Covenant  to  be  performed  first  as  condition  to  other  must  be  done  or 
toidered  before  salt. 

Approved  in  Loud  v.  Pomona  etc.  Water  Co.,  163  U.  S.  678,  38  L.  Ed. 
828,  14  Sup.  Ct.  932,  payment  of  all  installments  precedent  to  convey- 
ance herein;  Memphis  etc.  Ry.  Co.  v.  Thompson,  24  Kan.  183,  railroad 
failing  completion  at  time  stipulated  cannot  compel  city  to  take  stock. 

Certain  day,  being  fixed  for  performance,  It  must  be  done  or  tender 
made  on  tliat  day,  or  no  recovery  can  be  had. 

Approved  in  Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  336,  72 
C.  C.  A.  480,  where  contract  for  sale  of  land  required  payment  of  bal- 


91 U.  S.  646-656         NOTES  ON  U.  S.  REPORTS.  1206 

ance  of  purchase  money  on  specified  day  and  that  on  such  payment  ven- 
dor should  on  demand  thereafter  execute  deed,  vendor  could  not  sue  for 
purchase  price  without  tendering  deed;  Mullin  v.  United  States,  109 
Fed.  819,  48  C.  C.  A.  677,  holding  where  contractor  gave  materialman 
bond  conditioned  for  prompt  payment,  and  contract  called  for  payment 
of  eighty  per  cent  of  material  put  in  place  on  first  of  each  month,  bal- 
ance of  twenty  per  cent  on  completion  of  work,  materialman  refusing  to 
proceed  with  contract  on  failure  to  make  eighty  per  cent  payments, 
twenty  per  cent  could  be  recovered  on  bond  before  completion  of  work ; 
HoUiday  v.  Wright,  134  Mich.  611,  96  N.  W.  950,  where  stock  subscribed 
tenders  bank  stock  and  demands  repayment  pursuant  to  agreement  with 
promoter,  it  is  no  defense  to  action  for  money  paid  that  he  has  not  paid 
for  stock  as  assessments  were  made,  as  per  contract,  where  corporation 
accepted  payment  after  delay;  Powers  v.  Rude,  14  Okl.  395,  79  Pac.  94, 
applying  rule  to  sale  of  land;  Loud  v.  Pomona  etc.  Water  Co.,  153 
U.  S.  578,  38  L.  Ed.  828,  14  Sup.  Ct.  932,  payment  of  all  installments 
precedent  to  conveyance;  Bennett  v.  Shaughnessy,  6  Utah,  277,  22  Pae. 
158,  payment  defaulted  after  first  delivery,  contract  may  be  rescinded. 

Where  nonperformance  on  certain  day  is  waived,  and  completion  al- 
lowed, suit  may  be  brought  for  contract  price,  and  suit  brought  or  damages 
recouped  by  other  for  the  breach. 

Approved  in  Maryland  Steel  Co.  v.  United  States,  235  U.  S.  457, 
458,  59  L.  Ed.  315,  35  Sup.  Ct.  190,  holding  where  quartermaster  of 
army  waives  delay  in  building  of  ships,  United  States  is  bound  by  his 
actions,  and  cannot  recover  in  damages;  District  of  Columbia  v.  Cam- 
den Iron  Works,  181  U.  S.  462,  45  L.  Ed.  954,  21  Sup.  Ct.  684,  holding 
action  of  covenant  on  contract  to  recover  price  of  articles  delivered 
under  it  may  be  brought,  though  there  has  not  been  full  performance, 
where  that  which  has  been  delivered  has  been  accepted  and  further 
performance  waived;  Wing  &  Bostwick  Co.  v.  United  States  Fidelity 
&  G.  Co.^  150  Fed.  677,  where  building  contract  does  not  specify  pen- 
alty for  noncompletion  within  time  limit,  and  time  not  of  essence  of 
contract  damages  for  failure  to  complete  in  time  is  rental  value;  R.  D. 
Burnett  Cigar  Co.  v.  Art  Wall  Paper  Co.,  164  Ala.  560,  51  South.  268, 
and  Walstrom  v.  Oliver-Watt  Const.  Co.,  161  Ala.  618,  50  South.  50, 
"both  holding  where  owner  by  his  actions  accepts  part  performance,  he 
is  liable  to  quantum  meruit ;  Coplew  v.  Durand,  153  Cal.  282,  16  L.  R.  A. 
(N.  S.)  791,  95  Pac.  39,  holding  where  architect  and  contractor  stipu- 
lated that  certificate  of  approval  did  not  cover  latent  defects,  there 
was  no  waiver  of  rights;  Wilkinson  v.  McEIimmie,  36  App.  D.  C.  345, 
holding  allowing  further  time  to  complete  contract  does  not  change  suit 
from  one  on  contract  to  one  in  assumpsit;  Gude  &  Walker  v.  J.  F. 
Bailey  Co.,  4  Ga.  App.  232,  61  S.  E.  138,  holding  whei^  buyer  has 
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waived  damages  for  delay  on  condition  of  seller  then  supplying  goods, 
latter  condition  becomes  part  of  contract;  Louisville  etc.  B.  Co.  v. 
Mason  &  Hoge  Co.,  126  Ky.  851,  853,  854,  104  S.  W.  977,  978,  holding 
permitting  contractor  to  finish  contract  after  date  specified  in  contract 
for  completion,  does  not  constitute  waiver  of  deposit  held  as  liquidated 
damages;  Lackman  v.  Simpson,  46  Mont.  525,  129  Pac.  326,  holding 
part  payment  with  knowledge  of  defects  constitutes  waiver;  McGowan 
V.  American  Tan-Bark  Co.,  121  U.  S.  601,  SO  L.  Ed.  1036,  7  Sup.  Ct. 
1330,  plaintiff,  not  supplying  material  in  time,  defendant  not  objecting, 
must  perform  within  fixed  time  from  time  of  supplying;  Lee  v.  New 
Haven  etc.  B.  B.  Co.,  15  Fed.  Cas.  220,  work  not  completed  in  time, 
but  later  accepted,  assumpsit  lies;  Ewing  v.  Janson,  57  Ark.  242,  21 
S.  W.  431,  services  not  accepted  as  full  compliance  with  contract,  re- 
coupment allowed;  Jacksonville  etc.  B.  B.  Co.  v.  Woodworth,  26  Fla. 
380,  8  South.  181,  by  allowing  performance,  only  time  of  completion 
is  waived;  Orem  v.  Keelty,  85  Md.  346,  36  Atl.  1031,  allowing  recovery 
for  labor  and  material  measured  by  contract  price;  Norfolk  etc. 
B.  B.  Co.  V.  Shippers'  Compress  Co^  83  Va.  278,  2  S.  E.  142,  taking 
cotton  after  time  for  shipment,  no  waiver  of  demurrage ;  The  Dictator, 
30  Fed.  639,  and  Osborne  v.  Henry,  70  Mo.  App.  28,  both  arguendo. 

Distinguished  in  Memphis  etc.  By.  Co.  v.  Thompson,  24  Kan.  183, 
when  plaintiff  parted  with  nothing  and  other  receives  nothings  non- 
compliance with  condition  is  not  excused. 

Acceptance  of  purchased  article  after  agreed  time  of  delivery  as 
waiver  of  damages  for  delay.    Note,  11  Ann.  Oaa.  609. 

Acceptance  of    goods  as  waiver  of  delay  in  delivery.    Note,  54 
L.  B»  A.  718. 

Erroneoiui  InBtmction  that  damages  are  not  recoverable,  wliere  tliere 
is  no  proof  of  damage,  is  no  prejudicial  error. 

Approved  in  Tua  v.  Carriere,  117  U.  S.  210,  29  L.  Ed.  868,  6  Sup.  Ct. 
570,  wrong  instruction  not  cause  of  reversal,  where  verdict  correct  on 
law  and  facts:  Fulkerson  v.  Holmes,  117  U.  S.  401,  89  L.  Ed.  919,  6 
Sup.  Ct.  786,  failure  to  instruct  being  to  advantage  of  appellant,  no 
reversal. 

Oonjecture  and  speculation  of  Jury  is  no  basis  for  damages,  hence  profits 
to  railroad  ftom  sawmills  expected  to  be  built  in  country  after  its  completion 
are  not  proper  element  of  damages  for  failure  to  constmct  road. 

Approved  in  Palmer  v.  Augenstein,  18  App.  D.  C.  514,  holding  prob- 
able amount  goods  would  have  brought  at  auction  is  not  ground  for 
damages  for  unlawful  seizure. 

Loss  of  profits  as  damages.    Note,  60  Am.  Bep.  496. 

Lost  profits  of  contract  as  damages.    Note,  53  L.  B.  A.  49. 
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Eiror  in  admitting  testimony  1b  cured  by  Instructing  Jury  to  disregard  it. 
Approved  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  509,  Ann. 
Gag.  1916B,  252,  59  L.  Ed.  14S5,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  268, 
reproaching  counsel  for  clouding  record  on  appeal  with  too  many  as- 
signments of  error^ 

Covenant  and  assumpsit  cannot  be  Joined  at  common  law. 

Approved  in  Brunswick  Gas  Light  Co.  v.  United  Gas  etc.  Co.,  88  Me. 
555,  34  Atl.  417,  costs  in  assumpsit  for  rent  not  barred  by  recovery 
on  covenant  broken. 

Distinguished  in  Lee  v.  New  Haven  etc.  R.  R.  Co.,  15  Fed.  Caa.  220,  al- 
lowing joinder  by  Connecticut  statute. 

Covenant  cannot  be  suftalned  on  a  verbal  promise,  nor  can  evidence 
thereof  be  admitted. 

Approved  in  Brunswick  €kis  Light  Co.  v.  United  States  Qns  etc.  Co., 
88  Me.  555,  34  Atl.  417,  costs  in  assumpsit  for  rent  not  barred  by  ror 
covery  on  covenant  broken. 

Verdict  not  regponaive  to  issue  raised  by  pleadings,  or  which  could  have 
been  made  by  any  pleading  under  the  particular  form  of  action,  cannot  stand, 
though  promoting  justice. 

Approved  in  Duluth  St.  Ry.  Co.  v.  Speaks,  204  Fed.  576, 123  C.  C.  A. 
99,  holding  objection  to  complaint,  first  made  on  writ  of  error,  must 
be  on  grounds  that  same  does  not  state  cause  of  action. 

Items  of  damage,  having  been  wrongly  allowed  defendant,  Judgment 
affirmed  on  condition  of  remitter  thereof  below,  and  certified  copy  here  filed. 

Approved  in  Cunningham  v.  Underwood,  116  Fed.  806,  53  C.  C.  A.  99, 
holding  where,  in  action  for  libel  against  two  defendants,  verdict  was 
rendered  for  compensatory  damages  against  both  and  for  punitive  dam- 
ages against  one,  and  the  separate  judgment  was  remitted  before  hear- 
ing on  appeal,  the  joint  judgment  will  not  be  reversed;  McDonald  v. 
Nebraska,  101  Fed.  177,  41  C.  C.  A.  278,  permitting  petition  by  State 
treasurer  in  offtcial  capacity  to  recover  money  of  State  to  be  amended 
by  substitution  of  name  of  State  as  plaintiff;  Washington  etc.  R.  R.  Co. 
V.  Harmon,  147  U.  S.  590,  87  L.  Ed.  292,  13  Sup.  Ct.  563,  regarding 
interest ;  Hansen  v.  Boyd,  161  U.  S.  411,  40  L.  Ed.  751,  16  Sup.  Ct.  576, 
erroneous  items  of  damage. 

Law  governing  admissibility  of  evidence.    Note,  Ann.  Oas.  1915B, 
846. 

Miscellaneous.  Cited  in  Bowden  v.  Bumham,  59  Fed.  755,  8  C.  C.  A. 
248,  no  application;  dissenting  opinion  in  Wortman  v.  Kleinschmidt,  12 
Mont.  334,  30  Pac.  286,  as  criticising  numerous  specifications  of  errors. 
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91  n.  8.  656-667,  2S  L.  Ed.  336,  NEW  LAMP  OHIMNET  OO.  ▼.  ANSONIA 
BBA8S  ETC.  00. 

OorporaUonB  and  Joint-stock  companies  are  snbject  to  iirorislons  of  bank- 
rupt act. 

Approved  in  Westinghouse  Electric  etc.  Co.  v.  Reed,  194  Mass.  594, 
120  AsL  St.  Biq^.  676,  80  N.  E.  622,  holding  in  suit  against  directors  for 
debts,  under  statutory  liability,  corporation  is  not  necessary  party;  In 
re  Detroit  Car  Works,  14  Bank.  Reg.  243,  7  Fed.  Cas.  553,  following  rule. 

Court  haTing  jurisdiction  of  subject  matter,  parties  who  appear  and 
claim  right  und«r  the  act  are  estopped  to  deny  Jurisdiction. 

Approved  in  First  Nat.  Bank  v.  Masterson,  29  Okl.  78,  116  Pac.  163, 
and  Hull  v.  Burr,  64  Fla.  88,  59  South.  788,  both  holding  judgments  of 
District  Court  in  bankruptcy  proceedings  cannot  be  collaterally  attacked 
in  State  court. 

Where  there  is  no  evidence  of  Jnrisdlctlon,  action  is  void;  if  any, 
however  slight,  the  action  is  voidable. 

Approved  in  Wald  v.  Wehl,  18  Blatchf.  501,  6  Fed.  169,  holding  ad- 
judication of  bankruptcy  not  reviewable  collaterally. 

District  Oourt  has  Jurisdiction  in  all  acts,  matters  and  things  until  close 
of  proceedings. 

Approved  in  Byrd  v.  Harrold,  4  Fed.  Cas.  951,  all  property  described 
comes  into  possession  of  court  at  filing  of  petition. 

Judgments  of  District  Court  unreversed  are  entitled  to  same  force  in 
every  court  as  Judgments  of  domestic  tribunals. 

Approved  in  Sawyer  v.  Rector,  5  Dak.  Ter.  127,  37  N.  W.  747,  dis- 
charge in  bankruptcy  not  collaterally  impeachable;  Silvey  v.  Tift,  123 
Ga.  808, 1  L.  R.  A.  (N.  8.)  886,  51  S.  E.  750,  where  petition  for  involun- 
tary bankruptcy  set  out  preferential  transfer  to  certain  firm,  adjudication 
is  conclusive  of  status  of  bankrupt  as  such. 

Congress  having  passed  a  bankrupt  act,  the  Jurisdiction  conferred  be- 
comes ezdnaive. 

Approved  in  Hull  v.  Burr,  234  U.  S.  718,  58  L.  Ed.  1561,  34  Sup.  Ct. 
892,  holding  Federal  court  may  enjoin  action  in  ejectment  brought  by 
trustee  in  State  court. 

Decree  adjudging  corporation  bankrupt  is  in  rem  as  respects  Its  status. 
Approved  in  Hanover  Nat.  Bank  v.  Moyses,  186  U.  S.  192,  46  L.  Ed. 
1121«  22  Sup.  Ct.  862,  holding  creditors  of  bankrupt  not  deprived  of  prop- 
erty without  due  process  of  law  because  bankruptcy  act  of  1898  does  not 
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require  personal  service  of  notiee  of  application  for  discharge  in  volun- 
tary proceedings;  Qraham  v.  Boston  etc.  R.  R.  Co.,  118  U.  S.  179,  30 
L.  Ed.  205,  6  Sup.  Ct.  1018  (affirming,  14  Fed.  762),  shareholders  cannot 
collaterally  imx>each  adjudication  of  bankruptcy  of  corporation;  Sawyer 
V.  Rector,  5  Dak.  Ter.  123,  37  N.  W.  746,  discharge  cannot  be  collaterally 
attacked. 

Oonrt  having  Jurisdiction  of  subject  matter.  Judgment  in  rem  is  only 
▼oid  when  decree  is  Yoid  in  form  or  no  notice  of  petition  given. 

Approved  in  Hull  v.  Burr,  206  Fed.  3,  124  C.  C.  A.  135,  holding  Dis- 
trict Court  could  not  enjoin  bill  in  equity  brought  in  State  court  by  trus- 
tee to  recover  property  of  bankrupt ;  In  re  Casey,  195  Fed.  328,  holding 
order  extending  time  for  application  for  decree  of  discharge  must  be 
attacked  at  separate  hearing;  Wood  v.  Mobile,  107  Fed.  848,  47  0.  C.  A. 
9,  holding  State  court  decree  in  condemnation  proceedings  cannot  be  col- 
laterally attacked  for  errors  not  affecting  jurisdiction;  Bail  v.  Hart- 
man,  9  Ariz.  326,  83  Pac.  360,  holding  service  of  subpoena  on  member 
of  bankrupt  firm  gave  notice  and  informal  defect  in  service  was  not 
material ;  Graham  v.  Boston  etc.  R.  R.  Co.,  118  U.  S.  179,  80  L.  Bd«  205, 
6  Sup.  Ct.  1018  (affirming,  14  Fed.  762),  stockholders  cannot  collaterally 
impeach  adjudication  of  bankruptcy  of  corporation. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep. 
218. 

Statutes  are  interpreted  according  to  intent  to  be  collected  ftom  words, 
or,  if  ambiguous,  but  not  otherwise,  from  other  acts  in  pari  materia,  oc 
ftom  the  cause  or  necessity  therefor. 

Approved  in  Murry  v.  Fay,  2  Wash.  366,  26  Pac.  534,  construing  stat- 
ute in  light  of  circumstances. 

Bepngnancy  should  be  avoided  and  resort  had  to  constmctioii  to  recon- 
cile^  if  possible,  without  doing  violence  to  language. 
,  Approved  in  In  re  Oregon  etc.  Pub.  Co.,  3  Sawy.  631,  Fed.  Cas.  10,561, 
following  rule ;  In  re  United  Button  Co.,  140  Fed.  506,  claim  for  unliqui- 
dated damages  resulting  from  injury  to  property  of  another,  not  reduced 
to  judgment,  cannot  be  liquidated  under  Bankruptcy  Act  of  1898,  §  63b; 
Upshur  V.  Baltimore  City,  94  Md.  757,  51  Atl.  958,  holding  under  Act 
of  1898,  c.  123,  amending  Baltimore  charter,  park  commissioners  cannot 
compel  police  commissioners  to  detail  police  for  park  purposes  and  place 
them  under  control  of  park  commission. 

Creditors,  as  to  such  debts  as  are  not  discharged  by  discharge  of  bank- 
rupt, do  not  waive  right  to  claim  balance  by  proving  their  debts  against  the 
estate. 
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Approved  in  Bourne  v.  M&ybin,  3  Woods,  735,  Fed.  Cas.  1700,  suit 
brought  against  bankrupt  on  fiduciary  debt  claim  against  estate  not 
waived. 

Distinguished  in  In  re  Marshall  Paper  Co.,  102  Fed.  875,  43  C.  C.  A. 
38,  holding  under  Bankruptcy  Act  of  1898,  §  16,  discharge  of  corpora- 
tion bankrupt  does  not  prevent  creditors  from  subsequently  taking  judg- 
ment against  it  in  State  court  in  such  limited  form  as  may  enable  them 
to  enforce  secondary  statutory  director's  liability. 

Petitioii  for  InToluntarj  insolvency  may  be  made  by  any  creditor  with- 
out specifying  the  number  of  his  debts. 

Questioned  in  In  re  Oregon  etc.  Pub.  Co.,  3  Sawy.  631,  633,  Fed.  Cas. 
10,561,  as  being  mere  obiter;  In  re  Detroit  Car  Works,  14  Bank.  Reg. 
243,  7  Fed.  Cas.  553,  changed  by  amendment,  18  Stat.  178. 

Orediton  of  corporation  adjudged  bankrupt  may  sue  for  amount  unpaid^ 
AOt  received  in  dividends,  from  the  bankrupt  estate. 

Approved  in  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  757,  30  L.  Ed. 
829,  7  Sup.  Ct.  763,  and  Morley  v.  Thayer,  3  Fed.  743,  disallowing  re- 
covery on  stockholder's  statutory  liability  without  judgment  against  cor- 
poration though  discharged  as  bankrupt;  Munson  v.  Boston  etc.  R.  R. 
Co.,  120  Mass.  85,  21  Am.  Rep.  501,  attachment  of  corporation  in  State 
court,  not  dismissed  on  bankruptcy;  Barre  Nat.  Bank  v.  Hingham  Mfg. 
Co.,  127  Mass.  567,  enforcing  statutory  liability  of  directors  of  bank- 
rupt corporation;  Davis  v.  Bunker,  168  Mass.  86,  46  N.  E.  406,  Mohr  v. 
Minnesota  etc.  Co.,  40  Minn.  349,  41  N.  W.  1076,  both  arguendo. 

Questioned  in  In  re  Marshall  Co.,  95  Fed.  421,  whether  applying  under 
Act  of  1898. 

Miscellaneous.    Cited  in  Graham  v.  Boston  etc.  R.,  14  Fed.  761« 

91  n.  8.  667-090,  23  Lu  Ed.  290,  468,  FLOBIDA  T.  ANDEB80N. 

State  holding  railroad  bonds,  and  its  agents  being  trustee  of  certain 
lands  pledged  to  payment  of  bonds,  may  come  into  court  whenever  the  fund 
is  being  litigated. 

Approved  in  Popp  v.  Cincinnati  etc.  Ry.  Co.,  96  Fed.  467,  foreign 
administrator  suing  for  death  under  Ohio  statute  is  real  party  to  fix 
Federal  jurisdiction;  Hawkins  v.  Mitchell,  34  Fla.  420,  16  South.  316, 
involving  same  fund,  holding  trustee  guarantees  only  as  prescribed  by 
statute. 

State  may  seek  equitable  relief  against  citizens  of  another  State  in 
Federal  Supreme  Court. 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  296,  32  L.  Ed. 
245,  8  Sup.  Ct.  1377,  court  has  no  jurisdiction  in  suit  by  State  on  judg- 
ment of  its  0¥m  court  for  recovery  of  penalties. 
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When  State  may  invoke  original  jurisdiction  of  United  States 
Supreme  Court.    Note,  Axin.  Om.  1912C,  6Zl. 

Jurisdiction  depends  en  citizensiiip,  it  is  not  ousted  hf  ^f^^g  a  public 
officer  a  formal  party. 

Approved  in  Laubscher  v.  Fay,  197  Fed.  880,  holding  representative 
of  person  killed,  seeking  damages  for  his  death,  is  real  party  in  deter- 
mining diversity  of  citizenship. 

Distinguished  in  California  v.  Southern  Pacific  Co.,  157  U.  S.  259,  39 
L.  Ed.  694, 15  Sup.  Ct.  603,  dismissing  suit  by  State  where  citizen  thereof 
should  be  joined  as  defendant. 

Supreme  €k>urt  prefers  to  follow  State  court  in  decision  nj^olding 
▼alldltj  of  State  bonds. 

Approved  in  Horton  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  116,  85  S.*E. 
220,  holding  granting  of  new  trial  within  sound  discretion  of  juc^; 
Railroad  Cos.  v.  Schutte,  103  U.  S.  138,  26  L.  Ed.  334,  following  State 
decisions  on  bonds. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (K.  S.)  407. 

Where  eertaiir  Florida  railroad  bonds,  issued  under  act  of  1856,  were 
secured  bj  statutory  lien  to  be  enforced  throngb  trustees,  held  that  bond- 
holders could  not  enforce  lien  directly  by  foreclosure,  but  must  compel  trus- 
tees to  do  so,  either  by  mandamus  or  bill  in  equity. 

Approved  in  Western  etc.  R.  R.  Co.  v.  Drew,  3  Woods,  700,  Fed.  Cas. 
17,434,  and  Florida  v.  Jacksonville  etc.  R.  R.  Co.,  16  Fla.  721,  both 
following  rule. 

Trustees  of  Florida  railroad  bonds  issued  under  act  of  1885,  selling 
property  for  nonpayment  of  interest  and  sinking  fund,  have  the  option,  after 
paying  interest,  to  retire  bonds  or  pay  the  residue  into  sinking  fund.  Having 
purchased  some  bonds  they  are  not  compelled  to  purchase  alL 

Approved  in  Florida  v.  Jacksonville  etc.  R.  R.  Co.,  16  Fla.  721,  follow- 
ing rule ;  Wilson  v.  Mitchell,  43  Fla.  119,  121,  30  South.  706,  707,  under 
Internal  Improvement  Act,  §  3,  where  trustees  exercised  discretion  to 
purchase  and  cancel  bonds  interest  ceased  to  run  thereon  unless  interest 
coupons  previously  canceled  and  negotiated. 

Arrangement  betweon  Florida  bondholders,  under  act  of  1855,  and  rail- 
road, for  decree  selling  the  road  to  pay  interest  though  principal  not  due, 
neither 'the  trustee  nor  the  State,  which  had  an  equitable  interest,  being 
represented,  although  then  attempting  to  assert  a  vendor's  lien,  is  a  fraud 
upon  and  inequitable  interference  with  their  rights. 

Approved  in  Robinson  v.  Springfield  Co.,  21  Fla.  233,  enjoining  en- 
forcement of  foreclosure  to  defraud  creditors. 
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Distinguished  in  Bound  v.  Soath  Carolina  Ry.  Co.,  78  Fed.  55,  23 
C.  C.  A.  636  (affirming  71  Fed.  55) ,  part  of  bondholders  purchasing  road 
inviting  rest  to  join  and  selling  for  par  of  bond,  the  nonjoiners  get  no 
priority  in  first  sale. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep,  424. 

Bonds  being  guaranteed  by  sinklBg  fund  of  State,  and  State  trustee 
having  sold  to  secure  payment  and  retaining  a  vendor's  lien.  State  may 
restrain  interference  by  other  debtors. 

Approved  in  Littlefield  v.  Trustees  of  Florida  Internal  Imp.  Fund,  117 
U.  S.  420,  423,  29  L.  Ed.  930,  931,  6  Sup.  Ct.  793,  795,  Central  Trust  Co. 
V.  Florida  Ry.  etc.  Co.,  43  Fed.  753,  756,  Union  Trust  Co.  v.  Southern 
Nav.  Co.,  130  U.  S.  566,  32  L.  Ed.  1043,  9  Sup.  Ct.  606,  Holland  v. 
Florida,  15  Fla.  549,  and  Florida  v.  Jacksonville  etc.  R.  R.,  16  Fla.  721, 
all  following  rule;  Robinson  v.  Springfield  Co.,  21  Fla.  233,  restrainin<j^ 
proceedings  on  fraudulent  foreclosure. 

91  U.  8.  690-602,  23  L.  Ed.  383,  WASFXEU)  V.  CHAFFEE. 

Petition  for  allowance  of  writ  in  Supreme  Court  is  no  part  of  record 
of  State  court. 

Approved  in  Clark  v.  Pennsylvania,  128  U.  S.  397,  32  L.  Ed.  488,  9 
Sup.  Ct.  113,  Manning  v.  French,  133  U.  S.  193,  33  L.  Ed.  686,  10  Sup, 
Ct.  260,  Butler  v.  Gage,  138  U.  S.  56,  34  L.  Ed.  871,  11  Sup.  Ct.  237,  and 
Leeper  v.  Texas,  139  U.  S.  467,  36  L.  Ed.  227,  11  Sup.  Ct.  579,  all  dis- 
missing writ. 

Record  showing  no  Federal  question  in  State  court,  Supreme  Court  has 
no  jurisdiction. 

Approved  in  Clark  v.  Pennsylvania,  128  U.  S.  397,  82  L.  Ed.  488,  9 
Sup.  Ct.  113,  and  O'Neil  v.  Vermont,  144  U.  S.  335,  36  L.  Ed.  457,  12 
Sup.  Ct.  698,  all  dismissing  writ;  King  v.  McLean  Asylum,  64  Fed.  359, 
26  L.  R»  A.  798,  12  C.  C.  A.  145,  refusing  to  consider  matters  not  raised 
on  trial. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  333. 

01  V.  S.  692-703,  23  I*.  Ed.  379,  THE  COLORADO. 
Steamers  must  avoid  approaching  sailers. 
Approved  in  The  Pilot  Boy,  115  Fed.  874,  53  C.  C.  A.  329,  applying 
rule  to  collision  in  river  and  holding  schooner  at  fault  for  changing; 
course. 

When  steamer  and  sailer  approach,  latter  must  hold  her  course,  except 
to  avoid  immediate  danger. 

Distinguished  in  The  Golden  Grove,  13  Fed.  688,  sailer  not  liable  for 
faulty  maneuvering  in  imminent  danger. 
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Where  sailer  holde  her  course  and  the  case  is  not  within  any  qualifica- 
tions of  article  XIX,  the  steamer  is  presumed  at  f  anlt. 

Approved  in  The  Nacoochee,  24  Blatchf .  105,  28  Fed.  464,  sailer  obey- 
ing rules,  steamer  must  show  inevitable  accident. 

Bark  having  taken  in  light  sails,  having  lookouts,  horn,  signal  lights,  is 
not  at  fault  for  proceeding  at  f our>mile  speed  in  fog. 

Distinguished  in  The  Martello,  34  Fed.  75,  four  knots  too  fast  in  fog 
in  New  York;  The  Chattahoochee,  74  Fed.  902,  21  G.  C.  A.  162,  sailer  at 
fault,  five  knots  in  fog,  her  full  speed. 

Watch,  consisting  of  mate,  one  wheelman  and  one  lookout,  on  a  large 
steamer,  is  not  suflLcient  on  a  foggy  night. 

Approved  in  The  Oregon,  158  U.  S.  194,  39  L.  Ed.  948, 15  Sup.  Gt.  808, 
holding  similar  number  insufficient;  Flint  etc.  R.  R.  Co.  v.  Marine  Ins. 
Co.,  71  Fed.  218,  absence  of  proper  lookout  is  want  of  care  within  policy. 

Lake  steamers  are  under  same  obligation  to  provide  for  security  as 
ocean  steamers. 

Approved  in  The  Golden  Grove,  13  Fed.  691,  holding  lookouts  insuffi- 
cient; Flint  etc.  R.  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed.  218,  absence  of 
lookout  is  want  of  care  within  policy. 

Borden  is  on  steamer  to  show  it  took  reasonable  precaution  to  avoid 
danger  from  darkness  and  that  she  was  guilty  of  no  want  of  care  or  skill 
in  avoiding  bark. 

Approved  in  The  Robert  Graham  Dun,  107  Fed.  995,  47  C.  C.  A.  120, 
holding  schooner  not  liable  for  collision  with  steamer  in  night  because 
of  failure  to  exhibit  flare-up  light  required  by  Regulations  1890,  art. 
XII,  where  other  lights  burning  brightly  and  no  necessity  appeared 
therefor  until  after  time  she  was  discovered  by  steamer;  M'Cabe  v.  Old 
Dominion  S.  S.  Co.,  31  Fed.  238,  applying  rule  to  tsoUision  in  fog;  The 
Santee,  48  Fed.  127,  applying  rule  to  collision  at  night  in  river  with 
ample  room. 

Watoh  should  be  aufllcient  to  navigate  without  calling  lookout  to  helm. 
Distinguished  in  The  Ludvig  Holberg,  157  U.  S.  69,  89  L.  Ed.  628,  15 
Sup.  Ct.  480,  as  not  applying  to  a  small  steamer  found  properly  manned. 

Lookout,  not  properly  stationed  and  vigilant,  the  vessel  is  liable  for  not 
seeing  another  if  latter  be  not  in  fault. 

Approved  in  Union  S.  S.  Co.  v.  Latz,  223  Fed.  411,  138  G.  C.  A.  638, 
holding  steamer  Gualala  liable  for  collision  with  steamer  Argyle  on  ac- 
count of  failure  to  maintain  lookout ;  The  J.  C.  Ames,  121  Fed.  921,  hold- 
ing steamer  liable  for  failure  to  maintain,  in  night-time,  lookout  other 
than  navigating  officer;  The  Patria,  107  Fed.  159,  46  C.  C.  A.  211,  hold- 
ing steamer  liable  for  not  maintaining  lookout  forward  of  bridge  during 
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thick  fog;  The  Ancon,  6  Sawy.  122,  Fed.  Gas.  348,  deck  officer  relieving 
lookout  and  leaving  post,  ship  is  liable ;  The  Golden  Grove,  13  Fed.  691,  • 
holding  steamer  for  want  of  care  of  lookout;  The  Leland,  19  Fed.  776, 
insufficient  lookout;  The  Nacoochee,  22  Fed.  858,  heavy  fog  more  than 
one  lookout  required;  The  Orizaba,  57  Fed.  248,  mate  only  lookout,  en- 
gaged in  other  duties,  is  insufficient;  Flint  etc.  R.  R.  Co.  v.  Marine  Ins. 
Co.,  71  Fed.  218,  absence  of  lookout  is  want  of  care  within  policy. 

Disting^uished  in  The  Alberta,  23  Fed.  814,  absence  of  lookout  not  con- 
tributing to  injury,  no  condemnation  therefor. 

ExcenlYe  speed  is  a  question  of  fact,  depending  on  circumstances. 
Approved  in  Erie  &  Western  Transp.  Co.  v.  City  of  Chicago,  178  Fed. 
48,  101  C.  C.  A.  170,  holding  steamer  in  fog  is  not  required  to  stop  or 
even  maintain  steerageway,  where  it  is  possible  to  see  reasonable  dis- 
tance ahead. 

Bteamm  in  great  darkness  must  slacken  speed  and  even  stop  and  back 
if  necessary. 

Approved  in  The  Julia  Lnekenbach,  219  Fed.  604,  holding  steamer 
liable  for  collision  for  failure  to  slacken  speed  in  fog;  The  Fullerton, 
211  Fed.  838,  128  C.  C.  A.  359,  holding  speed  of  seven  miles  per  hour 
maintained  in  fog  was  excessive;  The  Director,  180  Fed.  610,  holding 
steamer  failing  to  maintain  storm  anchor  in  storm  is  equally  at  fault 
with  vessel  colliding  with  her ;  Pennell  v.  United  States,  162  Fed.  67,  71, 
holding  speed  of  three  and  one-half  knots  per  hour  is  not  excessive 
speed  in  fog;  The  Santiago,  160  Fed.  746,  holding  six  knots  per  hour 
not  excessive  speed  through  anchorage  ground;  Quinette  v.  Bisso,  136 
Fed.  831,  69  C.  C.  A.  503,  5  L.  R.  A.  (N.  S.)  808,  holding  tug  ascending 
Mississippi  above  New  Orleans  in  fog  at  speed  of  nine  miles  liable  for . 
running  down  person  crossing  in  skiff;  The  Belgian  King,  125  Fed.  876, 
60  C.  C.  A.  451,  following  rule  in  collision  between  two  steamers;  The 
Northern  Queen,  117  Fed.  911,  holding  steamer  liable  for  sinking  an- 
chored barge  while  proceeding  at  full  speed  through  anchorage  grounds ; 
The  Nacoochee,  137  U.  S.  339,  84  L.  Ed.  690,  11  Sup.  Ct.  125  (affirming 
24  Blatchf.  108,  28  Fed.  466),  holding  steamer  too  fast  in  fog;  The  Mar- 
tello,  153  U.  S.  72,  88  L.  Ed.  641,  14  Sup.  Ct.  726  (reversing  34  Fed.  74), 
vessel  hearing  horn  in  fog,  indicating  an  approaching  vessel,  should 
stop;  The  Umbria,  166  U.  S.  413,  41  L.  Ed.  1059,  17  Sup.  Ct.  614,  mail 
steamer  entering  New  York  at  full  speed  in  fog  is  liable;  Clare  v.  Provi- 
dence etc.  S.  S.  Co.,  22  Blatchf.  198,  20  Fed.  536,  thirteen  miles  an  hour 
in  fog  not  moderate  speed ;  The  Johns  Hopkins^  13  Fed.  187,  sailers  must 
go  slowly  in  fog;  The  Leland,  19  Fed.  774,  eight  miles  in  foggy  night  is 
too  fast;. The  Lepanto,  21  Fed.  660,  seven  and  one-half  knots  not  moder- 
ate on  hearing  whistle;  The  Pennland,  23  Fed.  555,  twelve  knots  not 
moderate;  The  Alberta,  23  Fed.  812,  five  miles  too  fast;  City  of  Alexan- 
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dria,  31  Fed.  430^  notice  of  danger  must  be  g^ven  by  sbips  in  f<^;  The 
»  Britannic,  39  Fed.  399,  vessels  at  full  speed  in  fog,  hearing  whistle,  must 
stop;  The  Laurence,  54  Fed.  544,  4  C.  C.  A.  501,  fifteen  miles  an  hour 
in  fog  is  excessive;  The  Arthur  Orr,  69  Fed.  352,  one  steamer  at  ten 
and  the  other  twelve  miles  in  fog,  both  at  fault ;  The  Patria,  92  Fed.  414, 
seven  knots  too  fast  when  only  one  hundred  feet  coold  be  seen. 

Distinguished  in  The  Johns  Hopkins,  13  Fed.  188,  where  steamer  was 
going  as  slowly  as  reasonably  possible  and  sailer  was  at  fault. 

Duty  of  vessel  in  fog.    Note,  75  Am.  Dec.  608. 

Any  speed  dangerous  to  craft  which  ought  to  have  been  seen  is  ex- 
cessive. 

Approved  in  In  re  Clyde  S.  S.  Co.,  134  Fed.  97,  six  knots  is  excessive 
speed  for  steamer  in  thick  fog  in  frequented  part  of  ocean;  The  Char- 
lotte, 128  Fed.  39,  62  C.  C.  A.  546,  holding  steamer  entering  thick  fog 
bank  on  York  River  &t  speed  of  ten  miles  an  hour  solely  at  fault  for 
collision  with  schooner  tacking  down  river;  The  Nacoochee,  137  U.  S. 
339,  34  L.  Ed.  690,  11  Sup.  Ct.  125  (affirming,  24  Blatchf.  108,  28  Fed. 
466),  Clare  v.  Providence  etc.  S.  S.  Co.,  22  Blatchf.  199,  20  Fed.  537, 
holding  steamer  going  too  fast  in  tog;  The  Umbria,  166  U.  S.  417,  41 
L.  Ed.  1061,  17  Sup.  Ct.  615,  mail  vessel  entering  New  York  at  full 
speed  in  fog  is  at  fault ;  The  Alberta,  23  Fed.  812,  holding  five  miles  too 
fast ;  The  Saratoga,  37  Fed.  120,  fourteen  knots  too  fast  in  narrow  chan- 
nel in  darkness;  The  Bolivia,  49  Fed.  171,  1  C.  C.  A.  221,  Grenadier  v. 
Korff,  74  Fed.  975,  The  Nymphaea,  84  Fed.  715,  and  Donnell  v.  Boston 
Tow-Boat  Co.,  89  Fed.  760,  32  C.  C.  A.  331,  all  holding  must  be  capable 
of  being  stopped  within  distance  another  vessel  can  be  seen. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St.  Bep. 
47. 

Defense  of  inevitable  accident  is  never  maintained,  imless  neitlier  party 
is  at  fault. 

Approved  in  The  Maryland,  182  Fed.  831,  refusing  to  allow  defense  of 
inevitable  accident  where  steamer  maintained  speed  of  fifteen  miles 
through  narrow  channel ;  The  Severn,  113  Fed.  579,  holding  collision  not 
due  to  inevitable  accident  where  vessel  only  had  two  anchors  out  and 
squall  only  lasted  five  minutes,  and  only  one  of  several  other  anchored 
vessels  dragged  anchor;  The  Nacoochee,  22  Fed.  857,  disallowing  plea 
when  both  at  fault. 

Miscellaneous.  Cited  in  Alaska  S.  S.  Co.  v.  Inland  Navigation  Co.^ 
211  Fed.  845, 128  C.  C.  A.  366,  incidentally. 
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91  U.  8.  704-712,  23  I*.  Sd.  421,  WABBSK  ▼.  SHOOK. 

One  haYlnir  plAce  of  business  where  deposits  are  recetved  and  paid  ont 
on  checks  and  money  loaned  on  secnrlty  is  a  banker  within  revenue  act. 

Approved  in  Western  Inv.  Bank  v.  Murray,  6  Ariz.  215,  66  Pac,  730, 
receiving  and  investing  money  in  depositors'  names  is  a  bank. 

Distinguished  in  State  v.  Comptoir  National,  51  La.  Ann.  1283,  1284, 
26  South.  96,  agency  of  foreign  bank  receiving  no  deposits,  but  merely 
making  advances  on  exports  not  a  bank. 

Acts  constituting  doing  "banking"  business.    Note,  18  AniL  Oas. 
831. 

One  whose  business  it  is,  as  a  bnsinem,  to  sell  stock,  money,  notes,  etc., 
for  himself  or  others  is  a  broker  within  revenne  act. 

Approved  in  In  re  Toledo  Portland  Cement  Co.,  156  Fed.  87,  holding 
corporation  organized  for  manufacture  of  cement,  but  which  has  taken 
no  steps  to  carry  out  said  purpose,  cannot  be  called  ''manufacture"  under 
bankruptcy  act. 

Ordinarily  the  term  '^broker*'  is  applied  to  one  acting  for  others. 
Approved  in  Gemundt  v.  Shipley,  98  Md.  662,  57  Atl.  13,  where  non- 
resident owned  property  in  county  which  he  managed  and  collected  rents 
from  and  also  from  property  held  as  cotenant,  receiving  commission 
from  cotenant,  he  cannot  be  sued  in  such  county  under  Code,  art.  75, 
§  132,  authorizing  suit  in  county  where  business  carried  on ;  State  v. 
Duncan,  16  Lea,  78,  one  selling  stocks  bought  by  himself  not  a  broker. 

Persons  engaged  in  loaning  own  money  as  loan  brokers.    Note,  215 
h.  R.  A.  (K.  8.)  748. 

One  paying  bankers'  tax  is  liable  for  brokers'  tax  for  sales  made  on  his 
own  account. 

Distinguished  in  Richmond  v.  Blake,  132  XT.  S.  596,  33  L.  Ed.  482,  10 
Sup.  Ct.  205,  one  engaged  in  buying  and  selling  stock,  whereby  he  paid 
interest  on  money  advanced,  is  a  "banker"  under  section  3407,  Revised 
Statutes. 

91  U.  8.  712-716^  23  Ii.  Sd.  434,  RAYMOND  ▼.  THOMAS. 

Order  ol  commandant  in  8outh  GaroUna,  1868,  annnlling  a  decree  of 
State  court  within  its  Jurisdiction,  is  void. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  235,  45  I4.  Ed.  1083, 
21  Sup.  Ct.  767,  holding  goods  imported  into  Porto  Rico  from  United 
States  after  cession  not  subject  to  duties  imposed  by  military  com- 
mander; Shand  v.  Qage,  9  S.  C.  190,  holding  Orders  Nos.  10  and  164 
did  not  suspend  statute  of  limitations ;  Daniel  v.  Hutcheson,  4  Tex.  Civ. 
vin— 77 


91 U.  S.  716-730         NOTES  ON  U.  S.  REPORTS.  1218 

App.  247,  22  S.  W.  281,  judge  appointed  by  commandant  had  no  author- 
ity after  eomplianoe  with  Act  of  Congress,  March  2, 1867|  §  5. 

Martial  law.    Note,  Ann.  Gas.  19140,  26. 

Continuance  of  constitutional  guaranties  during  war  or  insurrection. 
Note,  45  L.  R.  A.  (K.  8.)  1028. 

91  n.  8.  716-730,  28  I*.  Ed.  264,  NIOHOLS  v.  EATON. 

Where  part  of  devise  is  vested  in  a  beneficiary,  that  may  he  segregated 
and  given  to  creditors.  ' 

Approved  in  Raynolds  v.  Hanna,  56  Fed.  790  (reversed  in  Brooks  v. 
Raynolds,  59  Fed.  936,  8  C.  C.  A.  370),  apportioning  herein  ftr  creditors. 

Discretion  In  tmstaes  to  give  beneficiary  an  interest  forfeited  by  his 
bankruptcy  gives  nothing  for  assignee,  thoogh  bankrupt  be  one  of  the 
trustees. 

Approved  in  In  re  McKay,  143  Fed.  673,  where  will  directed  trus- 
tee to  pay  interest  of  certain  fund  to  wife  and  son  as  designated 
in  will,  title  to  fund  vested  in  trustee  and  did  not  pass  to  bank- 
ruptcy trustee  of  wife  and  son ;  De  Hierapolis  v.  Lawrence,  115  Fed.  764, 
holding  annuity  recovered  for  individual  benefit  of  grantor  in  convey- 
ance of  all  his  property  in  trust  for  payment  of  debts  and  support  of 
family  may  he  subjected  by  creditor's  bill  in  hands  of  one  to  whom  he 
has  assigned  it,  without  consideration,  for  purpose  of  placing  it  beyond 
reach  of  creditors;  Brooks  v.  Raynolds,  59  Fed.  938,  8  C.  C.  A.  370 
(reversing  Raynolds  v.  Hanna,  55  Fed.  790),  trustee  having  discretion 
to  pay  over  income,  creditors  take  nothing;  Meek  v.  Briggs,  87  Iowa, 
621,  43  Am-  St.  Rep.  416,  54  N.  W.  459,  trustee  having  discretion  to  pay 
over  cannot  be  garnished;  Stone  v.  Westcott,  18  R.  I.  688,  29  Atl.  839, 
discretion  in  trustees  to  pay  over  to  beneficiary  not  enforceable  by  him 
or  creditors. 

Distinguished  in  Raynolds  v.  Hanna,  55  Fed.  793  (reversed  in  Brooks 
V.  Raynolds,  59  Fed.  936,  8  C.  C.  A.  370),  there  being.no  restrictions, 
creditors  could  take. 

Trustees  being  in  existence  and  capable  of  acting,  court  will  not  con- 
trol discretion  vested  In  them  by  the  instrument 

Approved  in  McClelland  v.  Rose,  208  Fed.  512,  125  C.  C.  A.  505,  up- 
holding clause  in  will  placing  property  in  hands  of  trustees,  to  continue 
so  during  life  of  only  son;  Ballantine  v.  Ballantine,  152  Fed.  782,  783, 
upholding  power  of  trustees  of  will  to  withhold  share  of  youngest  heir 
upon  his  reaching  majority;  Matlock  v.  Lock,  38  Ind.  App.  306,  73  N.  E. 
180;  upholding  devise  in  trust  until  devisee  should  reach  age  of  forty 
years;  Manierre  v.  Welling,  32  R.  I.  137,  Ann.  Gas.  1912C,  1311,  78  Atl. 
520,  refusing  to  uphold  devise  restricting  alienation  of  devisee  unless  to 
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some  kin  of  testatrix;  Camden  Safe  Deposit  ete.  Co.  y.  Schellenger,  78 
N.  J.  Eq.  139^  78  Ati.  673,  holding  income  of  trust  payable  and  due  to 
cestui  que  trust  at  time  of  death  went  to  personal  representatives ;  Stone 
V.  Westcott,  18  R.  L  688,  29  Atl.  839,  discretion  to  pay  over  not  enforce- 
able by  beneficiary  or  creditors. 

Grants  of  life  estates  do  not  necessarily  inclnde  power  of  alienation, 
and  rents  and  iiroflts  of  real  and  personal  property  may  be  enjoyed  without 
liabiUty  in  devise  for  debts. 

Approved  in  Leigh  v.  Harrison,  69  Miss.  934,  18  L.  B.  A.  51, 11  South. 
606,  disallowing  creditors  to  reach  income;  Monday  v.  Vance  (Tex.),  51 
S.  W.  349,  and  Monday  v.  Vance,  92  Tex.  433,  49  S.  W.  518,  trust  by 
woman  for  herself  and  children  may  not  be  aliened,  it  being  inconsistent 
with  purpose ;  Pickens  v.  Dorris,  20  Mo.  App.  4,  intent  to  restrain  aliena- 
tion must  clearly  appear;  Lamport  v.  Haydel,  96  Mo.  451,  9  Am.  St.  Rap. 
366,  2  L.  B.  A.  117,  9  S.  W.  785  (afBrming,  20  Mo.  App.  621),  alienation 
being  restrained,  assignee  cannot  sue  trustee  for  accounting. 

Distinguished  in  Sprinkle  v.  Leslie,  36  Tex.  Civ.  367,  81  S.  W.  1018, 
where  will  gave  devisee  right  to  rent  property  -but  prohibited  sale  of 
mortgage  thereof,  and  provided  for  vesting  of  title  in  her  heirs  after  her 
death,  restriction  against  alienation  is  void,  though  devisee  took  only  life 
estiate. 

Restraints  on  alienation.    Note,  67  Am.  Dec,  490,  493. 

Invalidity  of  condition  in  will  inconsistent  with,  and  repugnant  to, 
previous  gift.    Note,  25  E.  R.  0.  625. 

Testator  may  dispose  of  property  so  as  to  be  ftee  from  del>ts  of  grantee. 
Approved  in  Eaton  v.  Boston  etc.  Trust  Co.^  240  U.  S,  429,  60  L.  Ed. 
725,  36  Sup.  Ct.  392,  holding  equitable  life  interest  in  trust  fund  under 
devise  did  not  go  to  trustee  in  bankruptcy  of  devisee ;  Shelton  v.  King, 
229  U.  S.  95,  97,  57  L.  Ed.  1088,  1089,  33  Sup.  Ct.  686,  holding  provi- 
sion in  will  that  legacies  shall  not  be  paid  vntil  youngest  heir  reaches 
age  of  twenty-five  is  good  and  valid;  Shea  v.  Lewis,  206  Fed.  883,  124 
C.  C.  A.  537,  where  wife  of  bankrupt  claimed  property  purchased  by 
her  with  proceeds  of  land  acquired  by  bankrupt  under  Federal  home- 
stead laws  and  which  had  been  conveyed  to  her  when  not  subject  ta 
liens,  bankruptcy  trustee's  petition  for  summary  order  requiring  wife 
to  turn  over  property  could  not  be  determined  except  in  plenary  suit; 
Stier  V.  Nashville  Trust  Co.,  158  Fed.  602,  85  C.  C.  A.  423,  upholding 
trust  placed  on  property  devised  to  son  until  he  should  reach  age  of 
thirty ;  Booe  v.  Vinson,  104  Ark.  447,  149  S.  W.  527,  holding  remainder 
of  trust  being  left  to  eharity,  was  void  as  being  uncertain,  and  properly 
vested  in  beneficiaries;  Mason  v.  Rhode  Island  etc.  Trust  Co.,  78  Conn. 
85,  61  Atl.  58,  construing  will  as  creating  valid  spendthrift  trust;  Bang 
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V.  Shelton,  36  App.  D.  C.  4,  6,  upholding  trust  created  by  will  with- 
holding property  until  youngest  child  shall  have  attained  age  of 
twenty-five  years;  Phillips  v.  Ogle,  21  D.  C.  204,  206,  holding  where 
real  estate  is  conveyed  in  trust  until  youngest  child  reaches  age  of 
•  twenty-one,  each  child  upon  becoming  of  age,  has  vested  interest, 
capable  of  being  conveyed  with  limitation  under  trust ;  Fearson  v.  Dun- 
lop,  21  D.  C.  240,  refusing  to  allow  creditors  to  attach  income  of  trust 
under  will;  Sherman  v.  Havens,  94  Kan.  657,  658,  659,  146  Pac.  1031, 
and  Boston  Safe  etc.  Co.  v.  Collier,  222  Mass.  396,  HI  N.  E.  166,  both  hold- 
ing creditors  cannot  attach  funds  of  devisee,  being  part  of  spendthrift 
trust ;  Mitchell  v.  Choctaw  Bank,  107  Miss.  321,  65  South.  279,  refusing 
to  allow  creditor  to  attach  interest  of  child  in  estate,  held  in  trust  until 
his  majority;  Kessner  v.  Phillips,  189  Mo.  524,  107  Abl  St.  Rep.  368, 
88  S.  W.  68,  where  deed  conveyed  title  on  condition  that  land  be  not 
liable  for  grantee 's  debts  contracted  during  specified  term  and  that 
grantee  could  not  sell  or  encumber  for  certain  period  except  to  will 
same,  spendthrift  trust  not  created ;  Mattison  v.  Mattison,  53  Or.  259, 
133  Abl  St.  Rep.  829,  18  Ann.  Gas.  218,  100  Pac.  5,  upholding  devise 
placing  farm  in  hands  of  trustees  for  benefit  of  son  in  order  to  secure 
him  free  enjoyment;  Guernsey  y.  Lazear,  51  W.  Va.  333,  335,  41 
S.  £.  407,  upholding  will  setting  aside  realty  in  trust  profits  to  be 
applied  to  testatrix's  husband  during  life  with  remainder  over  and 
neither  realty  nor  profits  to  be  bound  for  husband's  debts;  Hyde  v. 
Woods,  94  U.  S.  526,  24  L.  Ed.  265,  sale  of  seat  in  Stock  Exchange, 
with  proviso  that  in  insolvency  it  be  sold  for  exchange  creditors  is 
valid ;  Durant  v.  Hospital  etc.  Ins.  Co.,  2  Low.  580,  581,  Fed.  Cas.  4188, 
life  estate  made  inalienable,  nothing  goes  to  assignee;  Spindle  v. 
Shreve,  9  Biss.  201,  4  Fed.  137,  intent  to  exclude  creditors  need  not  be 
expressed  in  terms;  Brooks  v.  Raynolds,  59  Fed.  936,  8  C.  C.  A.  370, 
(reversing  Ra3niolds  v.  Hanna,  55  Fed.  790),  trust  for  maintenance  of 
A  and  children  cannot  be  apportioned  to  creditors  of  A;  Seymour  v. 
McAvoy,  121  Cal.  442,  41  L,  R.  A.  647,  53  Pac.  947,  income  to  be  paid 
for  support  not  reached  by  creditors;  Steib  v.  Whitehead,  111  111.  250, 
income  payable  to  A,  abd  not  assignees,  cannot  be  garnished;  Conger  v. 
Lowe,  124  Ind.  371,  9  L.  R.  A.  168,  24  N.  E.  890,  life  estate  terminable 
on  alienation,  remainder  to  children  is  valid;  Roberts  v.  Stevens,  84 
Me.  333,  17  L.  R.  A.  270,  24  Atl.  876,  intent  must  clearly  appear;  Smith 
V.  Towers,  69  Md.  85,  9  Am.  St.  Rep.  400,  14  Atl.  498,  rents  to  be  paid 
to  devisee  and  no  other  excludes  creditors;  Broadway  Nat.  Bank  v. 
Adams,  130  Mass.  435,  trustee  a  necessary  party  in  suit  to  determine 
whether  creditors  may  take;  Broadway  Nat.  Bank  v.  Adams,  133  Mass. 
172,  48  Am.  Rep.  507,  creditors  may  be  excluded,  without  provision  for 
cesser  on  alienation;  Billings  v.  Marsh,  153  Mass.  313,  25  Am.  St.  Rep. 
y      637,  10  L.  R.  A.  766,  26  N.  E.  1001,  creditors  being  excluded,  does  not 
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pass  to  assignee  in  insolvency;  Lieigh  v.  Harrison,  69  Miss.  932,  934, 
18  L.  B.  A.  51,  11  Sonth.  605,  606,  disallowing  creditors  to  reach  income; 
Lamport  v.  Haydel,  96  Mo.  451,  9  Am.  St.  Rep.  S66»  2  L.  B.  A.  117, 9  S.  W. 
785  (affirming  20  Mo.  App.  621),  and  Weller  v.  Noff singer,  57  Neb.  461, 
77  N.  W.  1077,  both  holding  will  reatraining  alienation  of  rent  in  trust 
valid;  Jourolmon  v.  Massengill,  86  Tenn.  106,  107,  112,  5  S.  W.  727,  729, 
and  Patten  v.  Herring,  9  Tex.  Civ.  App.  646,  29  S.  W.  390,  both  holding 
income  may  be  left  in  trust,  excluding  creditors;  Wallace  v.  Campbell, 
53  Tex.  234,  property  so  willed  not  subject  to  execution;  Garland  v. 
Garland,  87  Va.  763,  24  Am.  St.  Bep.  686,  18  L.  B.  A.  216,  13  S.  E. 
479,  will  of  income  for  life,  excluding  creditors,  valid;  McClure  v. 
Cook,  39  W.  Va,  686,  20  S.  E.  615,  deed  to  son  in  consideration  of 
support,  alienation  may  be  denied;  Morriss  v.  Morriss,  33  Gratt.  73, 
restraint  valid;  Manson  v.  Duncanson,  166  U.  S.  546,  41  L.  Ed.  1110, 
17  Sup.  Ct.  662,  Albright  v.  Oyster,  22  Fed.  629,  and  Currier  v.  Janvrin, 
58  N.  H.  376,  all  arguendo. 

Distinguished  in  Heaton  v.  Dickson,  153  Mo.  App.  325,  326,  133  S.  W. 
163,  holding  provision  giving  wife  and  daughters  each  one-fifth  of  in- 
come was  not  spendthrift  trust  so  as  k>  defeat  creditors  of  daughter; 
In  re  Luscombe's  Will,  109  Wis.  199,  85  N.  W.  345,  upholding  will 
directing  executor  to  invest  residue  and  hold  it  in  trust  for  two  heirs 
during  their  lives,  in  order  to  secure  them  necessaries  of  life,  and  that 
if  anyone  attempted  to  reach  income  to  divert  it,  trust  should  cease 
and  fund  be  paid  to  other  beneficiaries;  dissenting  opinion  in  Smith  v. 
Towers,  69  Md.  100,  102,  103,  15  Atl.  96,  97,  majority  holding  where 
testator  conveys  realty  in  trust,  trustee  to  collect  rents  and  pay  same 
to  testator's  son,  etc.,  intent  is  that  income  shall  be  paid  to  son,  to 
exclusion  of  creditors;  dissenting  opinion  in  Lampert  v.  Haydel,  20 
Mo.  App.  624,  625,  arguendo;  Potter  v.  Couch,  141  U.  S.  317,  36  L.  Ed. 
782,11  Sup.  Ct.  1011,  Jones  v.  Port  Huron  Engine  etc.  Co.,  171  111.  507, 
49  N.  E.  701,  and  Van  Osdell  v.  Champion,  89  Wis.  666,  46  Am.  St.  Rep. 
866,  27  L.  E.  A.  775,  62  N.  W.  540,  all  holding  that  devise  of  fee,  witli 
limitation  on  alienation,  is  invalid;  Thompson  v.  Murphy,  10  Ind.  App. 
467,  37  N.  E.  1095,  devise  of  property,  not  in  trust,  is  subject  to  debts, 
though  expressly  stated  otherwise;  McCleary  v.  Ellis,  54  Iowa,  317, 
37  Am.  R«^.  208,  6  N.  W.  574,  devise  of  life  estate,  remainder  to  chil- 
dren, no  trustee,  restraint  on  alienation,  void;  Bull  v.  Kentucky  Nat. 
Bank,  90  Ky.  460,  463,  12  L.  B.  A.  40,  14  S.  W.  427,  rents  to  be  paid 
to  A's  wife  by  trustee,  as  soon  as  court  decides  they  are  liable  -for  A*s 
debts,  creditors  may  reach  to  date  of  decision,  but  not  after;  Warner 
V.  Rice,  66  Md.  440,  442,  443,  8  Atl.  86,  87,  and  Menken  Co.  v.  Brinkley, 
94  Tenn.  730,  31  S.  W.  94,  grant  by  party  in  trust  for  himself  and 
family,  free  from  debts,  is  void ;  Baker  v.  Keiser,  75  Md.  338,  339,  23 
Atl.  735,  Sparhawk  v.  Cloon,  126  Mass.  267,  Clapp  v.  Ingraham,  126 
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Mass.  204,  Stem  v.  Hampton,  73  Miss.  565,  19  South.  302,  Lambertou 
V.  Pereles,  87  Wis.  460,  28  L.  R.  A.  829,  58  N.  W.  780,  and  Bush  v. 
Arnold,  50  Mo.  App.  16,  all  holding  alienation  being  unrestrained,  credi- 
tors' might  take ;  Young  v.  Easley,  94  Va.  194,  195,  196,  26  S.  E.  401, 
402,  income  given  ''for  support"  does  not  of  itself  restrain  alienation. 
Questioned  in  Honnett  v.  Williams,  66  Ark.  153,  49  S.  W.  497. 

Validity  of  trust  providing  that  property  shall  go  to  beneficiary 
to  the  exclusion  of  his  alienees  and  his  creditors.  Note,  9  Am. 
St  Bep.  407. 

Spendthrift  trusts.    Note,  24  Am.  St.  Rep.  687,  689,  696. 

Validity  of  spendthrift  trusts.    Note,  3  Ann.  Oas.  688. 

When  trust  estates  subject  to  debts  of  cestui  que  trust.  Note,  29 
Am.  St  Rep.  S97. 

Whether  property  may  be  so  devised  as  not  to  be  subject  to  execu- 
tion against  beneficiary.    Note,  32  Am.  Dec.  243. 

Zawb  exempting  property  from  execution  are  only  invalid  as  to  prior 
debts,  not  to  subseauant. 

Cited  in  Pickens  v.  Dorris,  20  Mo.  App.  4,  arguendo. 

Where  creditors  of  beneficiary  of  a  devise  in  trust,  free  ftom  debts  of 
cestui,  are  excluded  from  his  share,  they  are  not  misled  or  defrauded,  where 
instrument  is  of  record. 

Approved  in  Hyde  v.  Woods,  94  U.  S.  526,  24  L.  Ed.  265,  sale  of 
Stock  Exchange  seat,  with  proviso  that  in  insolvency  it  be  sold  for 
exchange  creditors,  is  valid;  Hardenburgh  v.  Blair,  30  N.  J.  Eq.  661, 
disallowing  creditors  to  reach  accumulations  of  income;  Jourolmon  v. 
Massengill,  86  Tenn.  122,  5  S.  W.  733,  will,  with  income  in  trust,  ex- 
cluding creditors,  is  valid. 

Equities  not  subject  to  execution  under  statutes  subjecting  trust 
estates.    Note,  97  Am.  Dec.  314. 

Trustee,  exercising  his  option  to  give  certain  share  to  himself,  as  bene- 
ficiary, after  bankruptcy,  takes  free  from  claim  of  assignee. 

Distinguished  in  Raynolds  v.  Hanna,  55  Fed.  794,  but  reversed  in 
Brooks  V,  Raynolds,  59  Fed.  936,  8  C.  C.  A.  370,  there  being  no  limita- 
tion, creditors  take. 

Miscellaneous.  Cited  in  Woodbury  v.  Sparrel  Print,  187  Mass.  429. 
73  N.  E.  548,  under  Rev.  Laws,  c.  159,  §  3,  cl.  8,  authorizing  suit  to 
^ach,  in  payment  of  debt,  property  fraudulently  conveyed,  **debt" 
includes  contract  obligations  for  which  amount  due  not  definitely  ascer- 
tained ;  Spindle  v.  Shreve,  111  U.  S.  546,  28  L.  Ed.  513,  4  Sup.  Ct.  524, 
as  intimating  that  whether  equitable  interest  is  subject  to  legal  process 
is  for  local  law;  Bailey  v.  Brown,  19  R.  L  683,  36  AtL  587,  no 
application. 


a  bios  Ob  OAA  iiSi  a 


i 


